Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


r 


TREATISE 


cir 


CRIMINAL     LAW. 


BY 

FRANCIS  WHARTON,  LL.D., 

COUNSEL  FOR  THE  DEPARTMENT  OP  STATE  OF  THE  UNITED  STATES  ; 

PROFESSOR  IN  LAW  SCHOOL  OF  BOSTON  UNIVERSITY  ; 

MEliBER  OF   THE   INSTITUTE   OF   INTERNATIONAL   LAW: 

AUTHOR    OF    "  COMMBNTABIE8    OK    AMERIOAK    LAW/'   AND    OF    TREATISES    ON 
"  BVIDBNCB,"  "  CONFLICT  OF  LAWS,"  "  NBCLIGBNCE/'  AND  "  AGENCY." 


IN  TWO  VOLUMES. 


VOLUME  n. 


NINTH    EDITION. 


t 


PHILADELPHIA: 

KAT    &    BROTHER, 

LAW  PUBLISHERS,  BOOKSELLERS,  AND  IMPORTERS. 

1886. 


^fC3  /  1S34 


Entered  teeordlng  to  Act  of  CoagreM,  in  the  year  1846,  by 
Jamu  Eat,  Jb.,  avd  Bkothbb, 
in  tlie  Oftee  of  the  Clerk  of  the  DUtriot  Court  of  the  United  States,  in  nad  for  the 

EMtern  District  of  PennijlTania. 

Entered  according  to  Act  of  Congress,  in  the  year  1802,  by 

Jambs  Eat,  Jb.,  akd  Bbothkb, 

in  the  Offlee  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  Pennsyl Tenia. 

Entered  according  to  Act  of  Congress,  in  the  year  1865,  by 

Kat  AVI)  Bbothkb, 
in  the  Ofloe  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  PennsylTania. 

Entered  according  to  Act  of  Congress,  in  the  year  18ft7,  by 

Kat  abd  Bbothkb, 
in  the  Oflce  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  PennsylTania. 

Entered  according  to  Act  of  Congress,  in  the  year  1881,  by 

Eat  ahd  Bbothbb, 
in  the  Offlee  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  PennsylTania. 

Entered  according  to  Act  of  Congress,  in  the  year  1868,  by 

Eat  abd  Bbothbb, 
in  the  Offlee  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  PennsyWanla. 

Entered  according  to  Act  of  Congress,  in  the  year  1874,  by 

Eat  abd  Bbothbb, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


Entered  according  to  Act  of  Congress,  in  the  year  1880,  by 

Fbavcis  Wbabtob, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


•   • 


g  •  ■    m' 


•*•  *•  &I^B8d>^rcHngno^ei'*f:Co(giast;  Dwtl^  j(/Bar  18S.%  by 
•       ••    ••••••••      *FBjnrGis*'Vif  AB|-d]r,  ^  ,"  "  ",  : 

in  the  Office  of  the  Librarian  of  Congress,  at  WasMngtoa. 


OOLLINS  PRINTING  H0U8B, 
709  Jayne  Street 


ANALYSIS, 

BOOK  IL 
CRIMES. 

PART  II. 
OFFENCES  AGAINST  PROPERTY  (continued). 

CHAPTER  XVL 

MALICIOUS  MISCHIEF,  §  1065. 

CHAPTER  XVII. 

FORCIBLE  ENTRY  AND  DETAINER,  §  1083. 

CHAPTER  XVIII. 

CHEATS. 

I.  At  Common  Law,  §  1117. 
II.  Undeb  False  Pretence  Statutes,  §  1130. 

CHAPTER  XIX. 

FRAUDULENT  INSOLVENCY,  §  1238. 


PART  III. 

OFFENCES  AGAINST  SOCIETY. 

CHAPTER  XX. 

PERJURY,  §  1245. 


Ill 


ASAhYBlB. 


CHAPTER  XXI. 

CONSPIRACY,  §  1337. 

CHAPTER  XXII. 

NUISANCE,  S  1410. 

CHAPTER  XXIII. 

LOTTERIES,  §  1490. 

CHAPTER  XXIV. 

ILLICIT  SALE  OP  INTOXICATING  LIQUOES,  §  1498.] 

CHAPTER  XXV. 

RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY,  §  1635. 

I.  Unlawful  Assembly,  §  1535. 
II.  Rout,  §  1536. 

III.  Riot,  §  1537. 

IV.  Affray,  §  1551. 

V.  Power  of  Magistrate  as  to  Dispersion,  §  1555. 
VI.  Disturbance  of  Meetings,  §  1556. 

CHAPTER  XXVI. 

WEARING  CONCEALED  WEAPONS,  §  1557. 

0 

CHAPTER  XXVII. 

COMPOUNDING  CRIMES,  §  1559. 

CHAPTER  XXVIII. 
MISCONDUCT  IN  OFFICE. 

I.  Natural  Offices,  §  1563. 
II.  Statutory  Offices,  §  1568. 

III.  Voluntary  Offices,  §  1585. 

IV.  Evidence,  §  1589. 

V.  Resistance  to  Officers,  §  1591. 
iv 


ANALYSIS. 


CHAPTER  XXIX. 

LIBEL,  §  1594. 

CHAPTER  XXX. 
SSCAPB,  BRBACH  OF  PRISON,  AND  RESCUB,  §  1667. 

CHAPTER  XXXL 

BIOAHT  AND  POLYGAMY,  §  1682. 

CHAPTER  XXXII. 
ADULTERY,  §  1717. 

CHAPTER  XXXIII. 

FORNICATION,  §  1741. 

CHAPTER  XXXIV. 
ILLICIT  COHABITATION  :  INCEST  :  "  MISCEGENATION,"  §  1747. 

CHAPTER  XXXV. 

SEDUCTION,  §  1756. 

CHAPTER  XXXVI. 

DUELLING,  §  1767. 


PART  IV. 
OFFENCES  AGAINST  GOVERNMENT. 

CHAPTER  XXXVII. 

TREASON,  §  1782. 

CHAPTER  XXXVIII. 

OFFENCES  AGAINST  THE  POST-OFFICE,  §  1822. 

V 


ANALYSIS. 


CHAPTER  XXXIX. 

ABUSE  OF  ELECTIVE  FRANCHISE,  §  1832. 

CHAPTER  XL. 

FORESTALLING,  REGRATING,  AND  ENGROSSING,  §  1849. 

CHAPTER  XLI. 

CHAMPERTY  AND  MAINTENANCE,  §  1853. 

CHAPTER  XLII. 

BRIBERY,  §  1857. 


PART  V. 
OFFENCES  ON  THE  HIGH  SEAS. 

CHAPTER  XLIII. 

PIRACY,  §  1860. 

CHAPTER  XLIV. 

MALTREATMENT  OP  CREW,  §  1871. 

CHAPTER  XLV. 

REVOLT,  §  1876. 

CHAPTER  XLVI. 

FORCING  SEAMAN  ON  SHORE,  §  1885. 

CHAPTER  XLVII. 

SLAVE  TRADE,  §  1889. 

CHAPTER  XLVIII. 

DESTROYING  VESSEL  WITH  INTENT  TO  DEFRAUD  UNDERWRITERS. 

§  1894. 

vi 


ANALYSIS. 


PART  VI. 

OFFENCES  AGAINST  FOREIGN  NATIONS. 

CHAPTER  XLIX. 
VIOLENCE  TO  FOREIGN  MINISTERS,  §  1899. 

CHAPTER  L. 

LIBELS  ON  FOREIGN  STATES,  §  1900. 

CHAPTER  LI. 

BREACH  OF  NEUTRALITY,  §  1901. 

•  • 
Vll 


BOOK  n. 

CRIMES. 


PAET  H— OFFENCES  AGAINST-PEpPj^lhr.' 


a         •  •       ••         • 


v  -        « 


(CONTINUSD.)    •  *  %  •• 


CHAPTER  XVI. 


MALICIOUS  MISCHIEF. 


Statutes  In  this  relation  are  based  on 
common  law,  §  1065. 

Offence  at  common  law  is  of  wider  scope 
in  this  country  than  in  England,  § 
1066. 

Offence  includes  malicious  physical  in- 
Jury  to  another  person  or  to  the  pub- 
lic, §  1067. 

But  offence  must  be  with  malice  to  owner 
or  inTOlve  a  breach  of  the  peace,  §  1068. 

Offence  is  distinguishable  from  larceny 
by  absence  of  intent  to  steal,  §  1069. 

Malice  is  esscDtlal,  §  1070. 

Malice  is  to  be  inferred  from  facts,  §  1071 . 
May  be  negatived  by  proof  of  other 
motives,  §  1072. 

Honest  belief  in  title  a  defence,  §  1072  a. 

Consent  of  owner  is  a  defence,  §  1073. 

Injury  must  be  such  as  to  impair  utility, 
§1074. 


Owner  is  competent  witness,  §  1075. 
All  kinds  of  property  are  subjects  of 

offence,  §  1076. 
Owner's  title  is  immaterial,  §  1077. 
Indictment  must  contain  proper  techni- 
cal averments,  §  1078. 
Malice  must  usually  be  averred,  §  1079. 
Mode  of  iigury  must  be  averred,  §  1080. 
Statutory  offence  of  endangering  lives  of 

railroad  travellers,  §  1081. 
Statutory  offence  of  obstructing  railroad 

carriages,  §  1082. 
Statutory  offence  of  malicious  injury  to 

manufactures  and  machinery,  §  1082  a. 
Statutory  offence  of  injuring  mines,  $ 

1082  6. 
Statutory  offence  of  injuring  trees  and 

shrubs,  §  1082  c. 
Statutory  offence  of  cruelty  to  animals, 

$1082d. 


I.   BY  STATUTE. 

§  1065.  In  prior  editions,  the  statutes  in  force  in  a  series  of 
States  were  given  on  this  topic.     They  are  now  omitted 
for  purpose^  of  condensation ;  but  the  adjudications  upon   ®^ed*on 
them  are  hereafter  noticed,  as  throwing  light  upon  the   common 
exposition  of  the  oifence  as  it  exists  at  common  law.     It 
18  proper  to  add,  also,  that  for  two  reasons  the  points  about  to  be 
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stated  bear  closely  upon  the  oflfence  as  determined  by  statute.  In 
.the  first  place,  most  of  the  statutes  are  but  a  codification  of  the 
common  law.  In  the  second  place,  many  of  these  statutes  define 
the  offence  as  the  "  malicious  injury  of  the  property  of  another ;" 
leaving  it  to  the  common  law  to  define  what  these  general  terms 
comprise.' 

§  1066.  Malicious  mischief  in  this  country,  as  a  common  law 
:.•*;!;    •  offence,  has  received  a  far  more  extended  interpretation 

•  -'Ip^iSieaB-'^h*^  ^^  ^®®^  attached  to  it  in  England.  In  the  latter 
country  *  ••fOtontty/escUobject  of  investment,  as  it  arose  into  notice, 
En"Inci       became'th^Tlu^jecf:^  protection;  and  as  far 

back  as  the  reporttrgV,  there  has  scarcely  been  a  single 
article  of  property,  which  was  likely  to  prove  the  subject  of  mis- 
chievous injury,  which  was  not  sheltered  from  such  assaults  by 
severe  penalties.  Thus,  for  instance,  a  series  of  statutes,  upwards 
of  twelve  in  number,  beginning  with  87  Hen.  VIII.  c.  6,  and  end- 
ing with  the  Black  Act,  were  provided  for  the  single  purpose  of 
preventing  wanton  mischief  to  cattle  and  other  tame  beasts ;  and  so 
minute  was  the  particularity  of  the  law-makers  that  distinct  and 
several  penalties  were  assigned  to  the  cutting  out  of  the  tongue  of 
a  cow,*  to  the  breaking  of  the  fore-legs  of  a  sheep,  when  attempting 
to  escape  inclosures,*  and  to  the  wounding  of  cattle,  when  the  injury 
was  only  temporary.^  Upwards  of  eighteen  hundred  sections,  it  is 
estimated,  of  acts,  running  from  Henry  VIII.  to  George  III.,  re- 
pealed or  otherwise,  were  enacted  for  the  special  purpose  of  pro- 
viding against  malicious  mischief ;  and  as  the  statutory  penalty  was 
both  more  specific  and  more  certain  than  that  of  the  common  law,  the 
books,  in  this  class  of  offences,  give  but  few  examples  of  common 
law  indictments.  But  as  the  later  English  statutes  are  not  in  force 
in  this  country,  malicious  mischief,  as  a  common  law  offence,  has 
here  been  the  subject  of  frequent  adjudications.^ 

'  For  special  atatntea,  see  infra^^  For    several    forms   of   indictmenta 

1081.     In  New  York,  by  §  654  of  Penal  under  this  head,  see  Wharton's  Pre- 

Code  of  1882,  "A  person  who  unlaw-  cedents,  213,  etc.,  470  etseq. 

fully  and  wilfully  destroys  or  injures  •  Stat.  37  Hen.  VIII.  c.  6.     See  w 

any  real  or  personal  property  pf  an-  pro,  §  16. 

other,  in  a  case  where  the  punishment  *  9  Geo.  I.  c.  22,  s.  16. 

thereof  is  not  prescribed  by  statutes,"  *  Ibid.  c.  19. 

is  to  be  punished,  etc.  '  Loomis  r.  Kdgerton,  19  Wend.  419. 
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§  1067.  In  ita  general  application  malicious  mischief  may  be 
defined  to  be  any  malicious  or  mischievous  physical  in-  qa-^^^  j„. 
jury,  either  to  the  rights  of  another  or  to  those  of  the   eludes  ma- 

licious 

public  in  general.^    Thus,  it   has   been  considered  an   physical 

in' 

tt 
belonrins  to  another  ;*  or  a  cow  ;•  or  a  steer  ;*  or  any   ^^  another 


njury  to 


offence  at  common  law  to  maliciously  destroy  a  horse   therijchu 


person  or 

beast  whatever  which  may  be  the  property  of  another  ;•  to  those  of 
to  wantonly  kill  an  animal  where  the  effect  is  to  disturb  ^  ^" 
and  molest  a  family  ;*  to  be  guilty  of  wanton  cruelty  to  animals/ 
either  publicly  (when  the  animal  belongs  to  the  defendant  himself),* 
or  secretly,  through  specific  malice  against  another  person  who  is 
the  owner,  in  such  case  mere  wantonness  not  being  sufficient ;  to 
maliciously  cast  the  carcass  of  an  animal  into  a  well  in  daily  use  ;* 
to  maliciously  poison  chickens,  fraudulently  tear  up  a  promissory 
note,  or  break  windows  ;^  to  mischievously  set  fire  to  a  number  of 
barrels  of  tar  belonging  to  another  ;^^  to  maliciously  destroy  any 
barrack,  com  or  crib ;"  to  maliciously  girdle  or  injure  trees  or 
plants  kept  either  for  use  or  ornament  ;^  to  put  cow-itch  on  a  towel, 

1  That  it  is  a  misdemeanor  at  com-  269 ;  State  v.  Briggs,  ,1  Aiken,  226. 

mon  law,  see  2  East  P.  C.  1072;  Black  See  SUtutea,  infra,  §   1082  </.     Bat  it 

r.  SUte,  2  Md.  376.  haa  been   held  that   <<  wounding"   a 

*  Resp.  V,  Teischer,  1  Dallas,  335  ;  horse  or  other  animal  belonging  to 
State  V.  Council,  1  Tenn.  305  ;  though  another  without  violence  or  specific 
see,  per  contra,  Shell  v.  State,  6  malice  to  the  owner  is  not  indictable. 
Humph.  283 ;  Taylor  v.  State,  Ibid.  Ranger's  Case,  2  East  P.  C.  1074.  See 
285.     See  supro,  §  894.  SUte  r.  Beekman,  3  Dutch.  124 ;  State 

*  Com.  V.  Leach,  1  Mass.  59;  Peo-  v.  Manual,  72  N.  C.  201,  cited  infra,  §§ 
pie  V.  Smith,  5  Cow.  258.  1068,  1082  d.    As  to  cruel  sports  see 

«  SUte  V.  Scott,  2  Dev.  &  Bat.  35  ;  infra,  §§  1461,  1465  a. 
Whart.  Prec.  213.      See  wpra,  §§  894       >  U.  S.  r.  Logan,  2  Cranch,  C.  C.  E. 

er  ieq.  259  ;  U.  S.  v.  Jackson,  4  Ibid.  483. 

*  SUto   •.    Wheeler,   3    Vt.     344  ;        •  State  v.  Buckman,  8  N.  H.  203. 
Loomis  V.  Sdgerton,  19  Wend.  419  ;        lo  Resp.  v.  Teisoher,  1  Dallas,  338. 
Henderson's   Case,    8    Grattan,   708;        "  State  o.  Simpson,  2  Hawks,  460. 
though  see  lilies  v.  Knight,  3  Texas,        **  Parris  v.  People,  76  111.  274. 

316 ;  and  see,  also,  a  learned  article  in        >*  Loomis    v.    Edgerton,   19  Wend. 

7  Law  Rep.  (N.  S.)  89,  90.    As  to  dogs  420  ;  Com.  v.  Eckert,  2  Browne,  249  ; 

see  infra,  §   1076  ;  nipra,  §  872.     Cf.  />«r  con/ra,  Brown's  Case,  3  Greenl.  177  ; 

Mr.   Gerry'  s  argument   in  Davis  v.  and  State  v,  Helmes,  5  Ired.  364,  where 

Society  for  Prevention  of  Cruelty,  etc.,  it  was  held  not  to  be  indictable  to 

75  N.  Y.  362.  maliciously  cut  down  a  crop  of  Indian 

*  Henderson's  Case,  8  Grattan,  708.  corn  standing  in  a  field.    See  infra,  § 
'  U.  S.  V.  Logan,  2  Cranch  C.  C.  R,  1082  c. 
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with  intent  to  injure  a  person  about  to  use  it  ;^  to  maliciously  break 
up  a  boat ;'  to  maliciously  cut  off  the  hair  of  the  tail  or  mane  of 
a  horse,  with  intent  to  annoy  or  distress  the  owner ;'  to  discharge  a 
gun  with  the  intention  of  annoying  and  injuring  a  sick  person  in  the 
immediate  vicinity  ;^  to  maliciously  and  indecently  break  into  a  room 
with  violence  for  the  same  purpose  ;'  though  it  is  held  not  an  indict- 
able offence  to  remove  a  stone  from  the  boundary  line  between  the 
premises  of  A.  and  B.  with  intent  to  injure  B.* 

§  1068.  The  recent  inclination,  however,  so  far  as  the  common 
But  offence  l^w  is  concerned,  is  to  restrict  the  party  injured  to  his 
with  mSiice  ^^^*^  remedies,  except  (1)  where  the  offence  is  committed 
to  owner,  or  secretly,  in  the  night-time,  or  in  such  other  way  as  to  in- 
breach  of      flict  peculiarly  wanton  injury,  so  as  to  imply  malice  to  the 

peace,  q^^^^  .7  q^  (2)  where  it  is  accompanied  with  a  breach 
of  the  peace.*  Thus,  in  New  York,  an  indictment  charging  that 
the  defendant,  "with  force  and  arms,  unlawfully,  wilfully,  and 
maliciously  did  break  in  pieces  and  destroy  two  windows  in  the 
dwelling-house  of  M.  C.  to  the  great  damage  of  the  said  M.  C, 
and  against  the  peace,"  etc.,  was  held  not  to  set  forth  an  offence 
indictable  by  the  laws  of  the  State  ;  it  being  held  that  an  act  which 
would  otherwise  be  only  a  trespass  does  not  become  indictable  by 
being  charged  to  have  been  done  with  force  and  arms,  or  by  being 
alleged  to  have  been  committed  maliciously,  or  without  claim  of 
right,  or  without  any  motive  of  gain.  Whether  if  the  breaking  of 
the  windows  in  this  case  had  been  charged  to  have  been  done 
secretly,  or  in  the  night-time,  the  act  would  have  been  indictable 
was  doubted  by  Beardsley,  G.  J.,  it  being  said  generally  that  the 
cases  in  which  indictments  have  been  sustained  for  maliciously  kill- 

i  People  V.  Blake,  1  Wheel.  C.  C.  <  SUte   v.   Borrongbji,   2   HaUted, 

490.  426.                                     • 

'  Loomis    V,    Edgerton,    19    Wend.  t  See  People  v.  Moody,  5  Parker  C. 

420.  R.  568,  where  an  indictment  for  wan- 

*  Boyd  V.  State,  2  Humph.  39.    This,  tonly  and  clandestinely  injuring  har- 

however,  was  under  a  statute  prohibit-  ness  in  the  daytime  was  held  good  at 

ing  ^*  disfiguring."     /n/ra,  §  1082  d.  common  law.     And  see  State  o.  Newby, 

«  Ck)m.  V.  Wing,  9  Pick.  1.     Supra,  §  64  N.  C.  23  ;  Northcot  v.  Stote,  43  Ala. 

167.  330.    Under  the  English  statutes,  see 

6  Ck)m.    V,    Taylor,   6    Binn.    277 ;  R.  v.  Martin,  L.  R.  8  Q.  B.  D.  647 ;  14 

Hackett  v.  Com.,  16  Peun.  St.  96.     See  Cox  C.  C.  633  ;  46  L.  T.  (N.  S.)  444. 

in/ruy  §  1093,  *  Dawson  v.  Stote,  62  Ind.  478. 
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CHAP.  XYI.]  MALICIOUS  MISCHIEF.  [§  1070. 

ing  or  wounding  domestic  animals  depend  upon  features  peculiar  to 
such  offences,  as  the  depravity  of  mind,  and  the  cruelty  of  disposi- 
tion, which  such  acts  evince.^  Maiming  or  wounding  an  animal, 
also,  without  killing  it,  was  held  in  New  Jersey,  in  1858,  to  be  not 
indictable  either  at  common  law  or  under  the  statute  law  of  that 
Stflte.*  And  it  is  held  in  other  States  that  at  common  law  an  injury 
to  personal  property,  to  be  indictable,  must  be  marked  by  special 
malice  to  the  owner,  or  accompanied  by  or  provocative  of  a  breach 
of  the  peace.' 

^  1069.   It  has  been  shown^  that  whenever  goods  are  fraudu- 
lently taken  against  the  owner's  will  animo  furandiy  the   Djgtiu. 
offence  is  larceny;   while  when  they  are   simply   ma-  guishabie 
liciously  injured,  without  being  taken  animo  furandij  it  larceny  by 
is  malicious  mischief.     It  must  also  be  noticed  that  there   TDtenTto 
are  articles  of  property  not  objects  of  larceny  {e,  g.^  real   "*®*^* 
estate,  dogs,  etc.),'  for  maliciously  injuring  which  a  person  may  be 
indicted. 

§  1070.  Neither  negligent  injury,  nor  an  injury  inflicted  angrily 
in  hot  blood,  is  sufficient  to  constitute  the  offence.'    There  must  be 

>  Eilpatrick  v.  People,  5  Denio,  277.  Davis  v.  Society  for  Preyention  of 
See  this  case  oommented  on  in  5  Parker  Cruelty,  etc.,  75  N.  Y.  362 ;  21  Alb.  L. 
C.  R.  568.  J.  265. 

>  State  V.  Beekman,  3  Dntch.  (N.J.)  In  R.  v.  Pembliton,  12  Cox  C.  C.  607 ; 
124.  See,  also,  to  same  effect,  R.  v,  L.  R.  2  C.  C.  R.  119,  the  defendant  was 
Ranger,  2  East  P.  C.  1074 ;  State  v.  indicted  for  unlawfully  and  maliciouslj 
AUen,  72  N.  C.  114.  committing  damage  upon  a  window  in 

*  State  V,  Phipps,  10  Ired.  17 ;  State  the  house  of  the  prosecutor,  contrary 
V,  Manual,  72  N.  C.  201;  Dawson  v.  to  the  23  &  24  Vict.  c.  97,  s.  51.  It 
State,  52  Ind.  478  ;  see  lilies  v.  Knight,  appeared  that  the  defendant,  who  had 
3  Tex.  312.  Under  the  latter  head  fall  been  fighting  with  other  persons  in  the 
cruel  games,  such  as  cock-fighting,  street,  after  being  turned  out  of  a  pub- 
/ji/ra,  §  1465  a.  lie  house,  went  across  the  street,  and 

*  Supra,  §§  894  et  seq.  But  see,  as  to  picked  up  a  stone,  and  threw  at  them, 
some  extent  conflicting  with  views  of  The  stone  missed  them,  passed  oyer 
the  text.  State  v.  Leavitt,  32  Me.  183.  their  heads,  and  broke  a  window  in  a 

*  See  infra,  §§  1076,  1082  d.  public  house.     The  jurj  found  that  he 

*  Com.  V,  Walden,  3  Cush.  558 ;  State  intended  to  hit  one  or  more  of  the  per- 
r.  Robinson,  3  Dev.  k  Bat.  130 ;  Dawson  sons  he  had  been  fighting  with,  and 
V,  State,  52  Ind.  478  ;  U.  S.  v.  Gideon,  did  not  intend  to  break  the  window. 
1  Minn.  292 ;  State  v,  Bnslow,  10  Iowa,  It  was  held  by  all  the  judges,  that  upon 
115 ;  Wagstaff  v.  Schippel,  27  Kan.  450 ;  this  finding  the  prisoner  was  not  guilty 
Thompson  v.  State,  51  Miss.  353.    See  of  the  charge  within  the  above  statute. 
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§  1070.]  CRIMB8.  [book  II. 

malice  to  the  owner*  or  possessor,'  though  such  owner  or  possessor 
is  personally  unknown  to  the  wrongdoer ;'  but  there  is 
eAsentiai  to  ground  to  argue  that  malignant  cruelty  to  an  animal  is 
the  offence.  in(ji(}table  at  common  law,  irrespective  of  particular  malice 
to  the  owner,  when  there  is  shock  or  scandal  to  the  community  ;^ 
and  that  a  man  may  in  such  cases  be  indicted  for  malicious  cruelty 
to  an  animal  belonging  to  himself.'  The  same  reasoning  would 
lead  us  to  conclude  that  malignant  and  intentional  injury  to  public 
works  of  art,  or  to  public  libraries,  is  indictable,  irrespective  of 
malice  to  individuals. 


It  was  beld  also,  that  to  support  a  oon-  Tenn.  305  ;  Hampton  v.  State,  10  Lea, 

Tiction  nuder  sect.  51  there  must  be  a  639.     In  England  by  statute   (R.  v. 

wilful  and  intentional  doing  of  an  un-  Tivej,  1   G.  &  K.  705)  malice  to  the 

lawful  act  in  relation  to  the  property  owner  need  not  now  be  proved.     As  to 

damaged.     See  supra^  §  120.  Alabama,  see  Tatum  v.  State,  66  Ala. 

In  Com.  r.  Williams;  110  Mass.  401,  465.  In  Texas  the  qualifying  terms  of 
it  was  held  that  for  a  conviction  under  the  statute  are  "wilfully"  and  "  wan- 
tbe  St.  of  1862,  o.  160,  which  provides  tonly."  These  are  regarded  as  con- 
fer the  punishment  of  any  one  who  vertible  with ''maliciously."  Thomas 
**  wilfully  or  maliciously  injures"  a  v.  State,  14  Tex.  Ap.  200. 
building,  it  is  not  enough  that  the  in-  '  Stone  i;.  State,  3  Heisk.  457.  See 
jury  was  wilful  and  intentional,  but  it  Com.  v.  Goodwin,  122  Mass.  19. 
must  have  been  done  out  of  cruelty,  *  State  r.  Liude,  54  Iowa,  139.  That 
hostility,  or  revenge.  this  is  the  case  with  injury  to  build- 

>  R.  t;.  Austen,  R.  k  R.  490 ;   R.  v,  ings,  see  Com.  v.  Williams,  110  Mass. 

Kean,  2  East  P.   C.  1075 ;   Taylor  t;.  401. 

Newman,  4  B.  &  S.  89  ;  9  Cox  C.  C.  «  See  R.  v,  Austen,  R.  k  R.  490 ;  R. 
314 ;  State  v.  Beekman,  3  Dutch.  124  ;  p.  Tivey,  1  C.  &  K.  704 ;  U.  S.  r.  Jack- 
State  0.  Latham,  13  Ired.  33 ;  State  v.  son,  4  Cranch  C.  C.  483 ;  Stage  Horse 
Robinson,  3  Dev.  &  Bat.  130;  State  Cases,  15  Abb.  Pr.  (N.  S.)  51 ;  Brown 
r.  Hill,  79  N.  C.  656  ;  State  r.  Newby,  v.  State,  26  Ohio  St.  176 ;  State  i\  Jack- 
64  Ibid.  23 ;  State  v.  Sheets,  89  Ibid,  son,  12  Ired.  329  ;  State  v.  Latham,  13 
543 ;  State  v,  Doig,  2  Rich.  179  ;  State  Ibid.  33 ;  Mosely  v.  State,  28  Ga.  190  ; 
V.  Pierce,  7  Ala.  728 ;  Northoot  r.  State  v.  Pierce,  7  Ala.  728 ;  State  v. 
State,  43  Ibid.  330;  Hobson  v.  State,  Wilcox,  3  Yerg.  278.  As  to  cruelty  in 
44  Ibid.  380;  State  t;.  Wilcox,  3  dog  and  cock  fighting,  see  tn/ra,  §  1465  a. 
Yerg.  278;  Duncan  v.  State,  49  Miss.  *  States.  Avery, 44 N.H. 392;  Mosely 
331 ;  Wright  v.  State,  30  Ga.  326  ;  v.  State,  28  Ga.  190.  See  Com.  r.  Til- 
Chappel  V.  State,  35  Ark.  345  ;  Branch  ton,  8  Met.  232 ;  Eilpatrick  &.  People, 
V.  State,  41  Tex.  622;  State  v.  En-  5  Denio.  277.  Under  statute  malice  to 
slow,  10  Iowa,  115  ;  U.  S.  v.  Gideon,  owner  may  not  be  essential.  R.  v* 
1  Minn.  292;  though,  under  Tennes-  Tivey,  1  C.  &  K.  704,  cited  tn/ra,  § 
see  statute,   see    State  r.   Council,   1  1082  </• 
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CHAP.  XVI.]  MALICIOUS  MISCHIEF.  [§  1073. 

§  1071.  The  usual  line  of  evidence  as  to  proof  and  disproof  of 
malice  is  here  admissible.^     Malice  may  be  inferred  from 

ji.»  «  .  ,  J  rxL  T         Malice  Ifl  to 

declarations ;  from  prior  acts ;  and  even  from  the  peculiar   be  imorred 
malignity  of  the  act.«  ^"^"^  ^*^^^- 

§  1072.  Malice  may  be  negatived  by  showing  that  the  act  was 
induced  by  other  causes ;  e.  g.j  that  an  animal  killed   ^^ 
was  vicious,  and   was   trespassing  on  the  defendant's   negatived 
grounds,  threatening  hurt  which  could  not  otherwise  be   otiier^^ 
averted.*    But   unless  an   animal   thus   trespassing   is   ™**^^^^' 
vicious,  and  cannot  be  safely  driven  out,  so  that  killing  or  maiming 
him  is  the  defendant's  only  safe  means  of  riddance,  killing  or  maim- 
ing is  not  justifiable,  because  the  animal  trespassed  even  within  a 
cultivated  inclosed  field.^    And  malice  may  also  be  disproved,  by 
proof  that  the  object  of  the  defendant  was  not  malicious  but  friendly.^ 
And  on  a  charge  of  cruelly  over-driving  a  horse,  ignorance  .and 
want  of  malice  is  a  defence.* 

§  1072  a.  An  honest  belief  in  title  is  a  defence  to  an  J""*^^*  ^- 

.  p  .  .  "®*  '**  title 

indictment   for   a   malicious   trespass.'     And    this    is  a  defence 

peculiarly  the  case  when  the  trespass  is  the  removal  of  clous  tiis- 

fences.*  p**®* 

§  1073.  Consent  of  owner,  when  malice  against  the  Consent  of 

owner  Is  a 

owner  is  alleged,  is  a  defence.    But  the  onus  of  proving  defence, 
consent  is  on  the  defendant.' 

>  See  supra,  §§  101  cT  seq. ;  and  see  v.  People,  59  111.  68 ;   Howe  r.  State, 

fally  Whart.  Crim.  Ev.  §§  46,  734  et  10  Ind.  492 ;  Windsor  v.  State,  13  Ibid. 

seq.  375;  Losser    v.   State,   62  Ibid.  437; 

•  See  R.  V.  Welch,  13  Cox  C.  C.  121 ;  Gofortb  v.  State,  8  Humph.  37 ;  State 
Allison  V,  State,  42  Ind.  354 ;  State  v.  v.  Gurnee,  14  Kans.  296 ;  Malon^  v. 
Sheets,  89  N.  C.  543.  See  for  other  State,  11  Lea,  701 ;  Behrens  v.  State, 
cases,  infra,  §  1082  d.  14  Tex.  Ap.  121.     Supra,   §   87,  and 

•  R.  V.  Proatnej,  3  Cox  C.  C.  505  ;  cases  cited  infra,  §  1082  d, 

Wright  r.  State,  30  Ga.  325.     See  State  •  In  Palmer  v.  State,  45  Ind.  388,  the 

r.  Waters,  6Jones(N.C.),  276;  Hodges  point    in    the    text    is    sustained  bj 

r.  State,  11  Lea,  528  ;  Thomas  v.  State,  Downey,  C.  J.,  citing  Howe  v.   State, 

14  Tex.  Ap.  700.     Injra,  §  1082  d.  10  Ind.  492 ;  Windsor  v.  State,  13  Ibid. 

«  Snap  V.  People,  19  III.  80.  375. 

•  R.  V,  Mogg,  4  C.  &  P.  364.  •  State    v,    Whittier,   21   Me.   341 ; 

•  Com.  V.  Wood,  111  Mass.  408.  Welsh    v.  State,   11   Tex.  368.      See 
'  Infra,  §  1077 ;  R.  p.  Langford,  C.    supra,  §§  141  et  seq.     See  as  to  North 

&  M.  602 ;  R.  v,  Matthews,  14  Cox  C.  C.    Carolina  statute,  Stat©  v.  Waters,  6 
h\  Dye  V.  Com.,  7  Grat.  662;  Sattler    Jones,  N.  C.  276. 


§  1078.]  ORIMSS.  [BOOK  II. 

Injury  k  1074.  To  sustain  a  conviction,  there  must  be  proof 

must  be  '  ... 

euchasto     of  injury  done  to  such  an  extent  as  to  impair  utility,  or 
utSy.         materially  diminish  value.* 

Owner  Is  ^  1075.  As  in  larceny,  the  owner  of  the  property  in- 

competent   jured  may  he  a  witness  for  the  prosecution.* 

§  1076.  Not  merely  personal  property,  as  has  been 
of  property  already  shown,*  may  be  thus  protected,  but  so  may  real 
©rotfe^nce.^  estate,  it  being  held  that  it  is  indictable  at  common  law 
maliciously  to  injure  or  deface  tombs,^  maliciously  to  strip 
from  a  building  copper  pipes  or  sheetings,'  and  maliciously  to  dam- 
age either  immovables  or  movables  in  any  way.*  The  authorities 
in  reference  to  the  malicious  injury  of  trees  and  plants  are  else- 
where given  .'^ 

§  1077.  In  prosecutions  of  this  class  tbe  prosecutor's  title  to  the 
property  iniured  cannot  be  tried.    It  is  enough  if  he  had 

Owner's         r     r      j      j  ^  o      ^ 

tuie  is  im-     any  special  interest,  rightful  or  wrongful,  which  may 
material.      ^^^^^  Y>een  hurt.* 

§  1078.  The  manner  of  describing  the  property  injured*  has  been 

Indictment    already  stated. 

must  con-         The  nature  of  the  iniury  must  be  specified.** 

tain  proper  .  .  .     . 

technical  An  indictment  is  sufficiently  descriptive  of  the  prop- 

erty destroyed,  if  laid  to  be  "  one  horse  beast  of  the 
value,  etc.,  of  the  proper  goods  and  chatteb.^^  But  unless  required 
by  statutory  direction,  the  averment  of  value  is  unessential.^* 

>  Com.  V.  Soule,  2  Met.  21 ;  State  v.  "  breaking  windowB*'  malicionslj  was 

Cole,  90  Ind.  112.     Infra,  §  1082  cf.  held  indictable. 

*  State  V,  Pike,  33  Me.  361.  »  Supra,  §  1067 ;  infra,  §  1082  c. 

*  See  supra,  §§  1067,  1068.  That  >  State  v.  Pike,  33  Me.  361 ;  People 
there  is  such  a  property  in  dogs  as  v.  Horr,  7  Barb.  9 ;  Goforth  v.  State,  8 
sustains  an  indictment  for  malicious  Humph.  37 ;  Dawson  r.  State,  52  Ind. 
mischief,  see  State  v,  Latham,  13  Ired.  478 ;  State  v.  Gnrnee,  14  Kans.  296. 
33  ;  State  v.  Sumner,  2  Ind.  377  ;  State  But  see  R.  v,  Whateley,  4  M.  &  R.  431, 
V,  McDuffle,  34  N.  H.  523 ;  though  see  cited  infra,  §  10826.  As  to  *Hitle*'  see 
contra,  under  statute,  R.  r.  Searing,  R.  supra,  §  932.  As  to  ''honest  belief," 
&  R.   350;   Com.  t;.  Maolin,  3  Leigh,  Bee  supra,  §§  884,  1072  a. 

809;  U.  S,  V.  Gideon,  1  Minn.  292;  •  Supra,  §  977. 

and  supra,  §  872 ;  infra,  §  1082  d,  for  ^^  Brown  v.  State,  76  Ind.  85. 

statutes.  'I  State  v.  Pearce,  Peck,  66. 

.     4  3  Inst.  202.  >*  See  SUte  v,  Blaokwell,  3  Ind.  529 ; 

*  R.  r.  Joyuer,  J.  Eel.  29.  and  State  v.  Shadlej,  16  Ibid.  230,  as 

*  Loomis  V.  Edgerton,  19  Wend.  419 ;  cases  where,  under  stal  ate,  value  is 
Resp.  v.  Teischer,  1  Dallas,  335,  where  necessary. 
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CHAP.  XVI.]  MALICIOUS  MISCHIEF.  [§  1080. 

The  owner  of  the  property  must  be  alleged,*  if  known,  and  the 
allegation  must  be  proved  as  laid.' 

§  1079.  An  indictment  for  malicious  mischief  must  either  ex- 
pressly charge  malice  in  the  defendant  against  the  owner, 
or  otherwise  fully  describe  the  offence  as  indicating  gen-   JJ^^^ug^ 
eral  malice.'    It  is  not  sufficient,  at  common  law,  to  set  ^^^J  ^^^ 

a /erred. 

forth  that  the  act  was  done  '^  wilfully  and  maliciously," 
without  averring  that  it  was  done  with  malice  against  the  owner 
or  possessor.^  When,  however,  the  term  "  maliciously"  is  not  in 
the  statute,  it  will  be  both  sufficient  and  essential  to  use  the  stat- 
utory terms;'  and  when  ^'wilful"  is  in  the  statute,  it  must  be 
averred,* 

§  1080.  It  is  not  enough  to  aver  that  the  defendant  maliciously 
"injured"  the  prosecutor's  property/    This  is  a  conclu- 
sion of  law,  and  the  facts  leading  to  it  must  be  expressed.'  JJj^rV^ 

Yet  the  means  or  instruments  of  injury  need  not  be  set  ^^^t  be 

•*     •^  averred. 

out.*    Where  there  is  a  killing,  as  a  statutory  offence,  it 

is  enough  to  say,  "  maliciously  and  wilfully  did  kill,"^^  and  where 

>  R.  r.  Patrick,  2  East  P.  C.  1059  ;  39 ;  Thompson  r.  State,  51  Miss.  353. 

R.  V.  Howe,  2  Leach,  541 ;   Davis  v.  See  State  v.  Allison,  90  N.  C.  734. 

Com.,  30  Penn.  St.  421 ;  and  see  as  to  *  State  v,  Jackson,    12    Ired.   329  ; 

when  designation  of  locality  is  required,  Hohson  v.  State,  44  Ala.  380;  though 

Com.  V.  Bean,  11  Cnsh.  414 ;  Com.  t;.  see  State  v.  Scott,  2  Dev.  &  Bat.  35. 

Dougherty,  6  Gray,  349  ;  Com.  v.  Cox,  *  Com.  r.  Turner,  8  Bush.'  1. 

7  Allen,  577.  •  Woolsey  v.  State,  14  Tex.  Ap.  67. 

s  Supra^  §  977.     Haworth  v.  State,  ^  See  State  v.  Langford,  3  Hawks, 

Peck,  89 ;  SUte  v.  Weeks,  30  Me.  182.  381 ;  State  v.  Jackson,  7  Ind.  270. 

An  indictment  charging  that  the  de-  *  See  Whart.  Cr.  PI.  &  Pr.  §§  154, 

fendant  "did  unlawfully,  maliciously,  230;  State  v,  Aydelott,  7  Blackf.  157. 

and  secretly,  in  the  night-time,  with  *  State  v,  Merrill,  3  Blackf.  346.    See 

force  and  arms,  break  and  enter  the  McKinney  v.  People,   32  Mich.   284; 

dwelling-house  of  A.,  with  intent  to  State  v,  Jackson,  7  Ind.  270.     Under  a 

disturb  the  peace  of  the  commonwealth,  statute,  '*  cut,  injure,  and  dentroy,"  is 

and  unlawfully  and  yehemently  did  enough.    State  v.  Jones,  33  Vt.  443. 

make  a  noise,  etc.,  and  did  thereby  For  indictments  where  the  mode  of  in- 

greatly  frighten  tlie  wife  of  the  said  Jnry  is  adequately  stated,  see  Com.  v. 

A.,  by  means  whereof  she  miscarried,"  Cox,  7  Allen,  577,  and  Moyer  v.  Com., 

etc.,  is  good  at  common  law,  as  an  in-  7  Barr,  439. 

dictment  for  malicious  mischief.    Com.  ^  Com.  v.  Sowle,  9  Gray,  304 ;  State 

r.  Taylor,  5  Binn.  277.     See  SUte  v.  v.  Merrill,  3  Blackf.  346 ;  Hayworth  v. 

Batchelder,  5  N.  H.  649.  State,  14  Ind.  590 ;  Taylor  v.  State,  6 

*  Supra,  §  1070;  R.  v.  Lewis,  2  Russ.  Humph.  285  ;  State  v,  Scott,  2  Dev.  & 

on  Cr.  1067  ;  Boyd  v.  State,  2  Humph.  B.  35  ;  Whart.  Prec.  476. 
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there  is  a  cutting  down  of  trees,  under  a  statute,  it  is  enough  to 
aver,  following  the  statute,  that  the  defendant,  the  trees,  etc.,  ma- 
liciously and  wilfully  did  cut,  etc.* 

§  1081.  At  common  law  an  intentional  obstruction  of  a  railroad 
train,  in  such  a  way  as  to  endanger  the  lives  of  travel- 
otfeuce  of  Icrs,  is  as  much  an  assault  on  such  travellers  as  would 
fng*i?vS^of  ^®  shooting  into  a  car.*  The  common  law  oflFence,  how- 
tra  ^^iie        ^^®^*  ^^  generally  superseded  by  statutes  both  in 

England  and  the  United  States.  Under  these  statutes 
it  has  been  ruled  that  it  is  no  defence  that  the  defendant  was 
impelled  by  other  motives  than  an  intention  to  injure  the  train.' 
Wilfully  throwing  a  stone  at  a  train  so  as  to  endanger  the  safety 
of  passengers  is  within  the  statutes,^  as  it  is  unquestionably  indict- 
able at  common  law/  It  has  been  further  held  that  on  an  indictment 
for  wilfully  and  maliciously  casting  anything  upon  a  railway  car- 
riage or  truck,  either  with  intent  to  injure  it  or  to  endanger  the 
safety  of  persons  in  the  train,  if  an  intent  to  endanger  the  safety  of 
travellers  be  proved,  it  is  no  defence  that  the  train  was  a  goods 
train,  and  there  was  no  person  on  the  particular  truck.'  But  where 
the  indictment  charges  maliciously  throwing  stones  into  a  railway 
carriage,  with  intent  to  endanger  the  safety  of  a  person  in  it,  it  has 
been  ruled  that  there  must  be  evidence  of  an  intent  to  do  some 
grievous  bodily  harm,  such  as  would  support  an  indictment  for 
wounding  a  particular  person  with  that  intent ;  and,  if  it  appear 
that  the  prisoner's  intention  was  only  to  commit  a  common  assault 
on  some  person  in  the  carriage,  the  case  is  not  sustained.^ 

The  statutes,  also,  have  been  ruled  not  to  cover  neglect  on  part 
of  drivers  and  stokers  to  keep  a  good  lookout  for  signals,  according 
to  the  rules  and  regulations  of  the  railway  company,  the  conse- 


1  State  V.  WatroQB,  13  Iowa,  489.  *  R.  v,  Holroyd,  2  M.  &  Rob.  339. 

See  State  v.  Jones,  33  Yt.  443.    And  See  supnif  §  119. 

as  to  indictments  generally,  see  Com.  ^  R.  r.  Bowry,  10  Jar.  211. 

r.  Thornton,  113  Mass.  457 ;  Com.  v.  b  See  supra,  §§  112,  608. 

Whitman,  118  Ibid.  458 ;  State  r.  Com-  •  R.  r.  Sanderson,  1   F.  &  F.  37 — 

fort,  22  Minn.  271 ;  Caldwell  v.  SUte,  Channell.    This  accords  with  the  rule 

49  Ala.  34.  stated  mpra,  §  186 ;  but  see  contra^  R. 

*  See  supra,  $  608 ;  McCartj  v.  State,  v.  Court,  6  Cox  C.  C.  202. 

37  Miss.  411.  V  R.  v.  Rooke,  1  F.  &  F.  107. 
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quence  of  which  neglect  is  that  a  collision  occurs,  and  the  safety 
of  passengers  is  endangered.^ 

It  is  not  necessary,  it  has  been  ruled  under  the  statutes,  to  aver 
in  the  indictment  that  the  train  belonged  to  a  corporation  duly  char- 
tered.* 

§  1082.    Special  statutes,  also,  have  been  enacted  in  England, 
and  have  been  adopted  by  several  of  our  own  legislatures,   obstmct- 
making  indictable  the  obstruction  of  engines  and  railway   <ng  en^ne 

.    ®      ,  ^  ^     or  railroad 

carnages."  carriage 

Under  these  statutes  it  is  held  to  be  a  misdemeanor  to  ^"^*^'^*^^®- 
place  a  truck  across  a  railway  line  in  such  a  manner  that  if  a  carriage 
or  an  engine  had  come  along  the  line  it  would  have  been  obstructed, 
and  the  safety  of  passengers,  who  might  have  been  in  any  such 
carriage,  would  have  been  endangered ;  nor  is  it  to  this  charge  a 
defence  that  the  railway  was  not  opened  for  passenger  traffic,  and 
no  carriage  or  engine  was  in  fact  obstructed.^  It  is  enough  to  sus- 
tain such  a  case  to  prove  that  the  act  was  done  by  certain  persons 
employed  by  the  defendant  to  repair  a  wall  between  the  railway 
and  his  premises  adjoining ;  and  that  on  one  occasion  the  defendant 
himself,  who  was  standing  by,  nodded  his  head,  and  directed  the 
workmen  to  go  on,  is  sufficient  to  warrant  the  jury  in  convicting 
the  defendant.'  Placing  a  single  piece  of  timber  on  the  road  will 
constitute  the  offence  ;'  and  so  of  obstructing  a  horse  railroad  by 
putting  a  wagon  on  its  track,  it  being  the  duty  of  wagons  to  turn  out 
when  requested  by  the  driver  of  the  horse-car.^  Changing  a  signal 
so  as  to  cause  a  train  to  go  slower  than  it  otherwise  would  is  an  ob- 
structing ;*  and  so,  it  is  said,  is  stretching  out  the  arms  as  a  signal.' 
It  has  been  held,  however,  that  it  is  not  indictable  for  a  passenger 
(without  malice  or  wantonness)  to  pull  a  signal  rope  attached  to  a 
bell  on  the  engine.*'  The  intent  is  to  be  inferred  from  the  facts ; 
and  where  the  evidence  was  that  the  prisoners  placed  a  stone  upon 
a  line  of  railway,  so  as  to  cause  an  obstruction  to  any  carriages  that 

>  R.  o.  Pardenton,  6  Cox  C.  C.  247.  ^  Roberts  v.  Preston,  9  C.  B.  N.  S. 

•  R.  V.  Bowry,  10  Jur.  211.  208. 

*  For  homicide  resulting  from  such  ^  Allison  v.  State,  42  Ind.  354. 
miscondact,  see  supra,  §§  337  et  seg,  '  Com.  v.  Temple,  14  Gray,  69. 

«  R.  V.  Bradford,  8  Cox  C.  C.  309 ;  6  •  R.  v.  Hadfield,  L.  R.  1  C.  C.  253. 

Jur,  N.  S..  1102:  2  L.  T.  N.  S.  392;  »  R.  o.  Hardy,  L.  R.  1  C.  C.  278. 

Bell  C.  C.  268 ;  29  L.  J.  M.  C.  171 ;  8  »  Com.  t;.  Killam,  109  Mass.  345. 
W.  R.  531. 
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might  be  travelling  thereon,  it  was  ruled  that  if  this  were  done  mis- 
chievously, and  with  an  intention  to  obstruct  the  carriages  of  the 
company,  the  jury  would  be  justified  in  finding  that  it  was  done 
maliciously.^  But  the  presumption,  in  such  case,  is  one  of  fact,  not 
of  law.'    Title  to  the  land  is  no  defence.* 

§  1082  a.  For  the   protection  of  manufactures   and   mnehinery 
analogous   statutes  have  been  enacted.^    Under  these 
So  mall-       statutes  the  following  points  have  been  ruled  : — 

ciouB  injury  .      i    , 

to  maDu-  A  warp,  not  sized,  but  upon  its  way  to  the  sizers,  to 

materials,  ^^  it  ^OT  being  used  in  manufacturing  goods,  is  not  a 
m^hinery.  "  ^^^  in  any  Stage,  process,  or  progress  of  manufacture," 
or  prepared  for  carding  or  spinning.'  It  is  not  necessary 
that  goods  should  be  incomplete  to  be  in  ^^  a  stage,  process,  or  pro- 
gress of  manufacture,"  under  the  statute.*  The  working  tools  of  a 
loom,  and  the  cords  employed  to  raise  the  harness,  are  ^^  tackle 
employed  in  weaving."^  And  so  of  any  material  part  of  the  ma- 
chinery.* 

In  another  case  in  England  the  owner  removed  a  wooden  stage 
belonging  to  the  machine  on  which  the  man  who  fed  the  machine 
was  accustomed  to  stand,  and  took  away  the  legs,  and  it  appeared 
in  evidence  that  though  the  machine  could  not  be  conveniently 
worked  without  some  stage  for  the  man  to  stand  on,  yet  that  a  chair 
or  table,  or  a  number  of  sheaves  of  com  would  do  nearly  as  well, 
and  that  it  could  also  be  worked  without  the  legs ;  it  was  held,  that 
the  machine  was  an  entire  one  within  the  act,  though  the  stage  and 
legs  were  wanting.*  And  where  certain  side  boards  were  wanting 
to  a  machine  at  the  time  it  was  destroyed,  but  the  want  did  not 
render  it  so  defective  as  to  prevent  it  altogether  from  working, 


1  R.  V.  Upton,  5  Cox  C.  C.  298.  167.     Aliter  in  South  Carolina,  as  to 

s  Allison  V.  State,  42  Ind.  354;  Mc-  statute  of  37  Hen.  VIII.  as  to  burning 

Carty  v.  State,  37  Miss.  411.     Under  frames.    State  v.  Sntcliflfe,  uf  nip.;  5u/>ra, 

the  Texas  statute  the  obstruction  must  §§  835,   840.     As  to  English  statutes 

be  of  a  character  likely  to  endanger  in  force  in  South  Carolina,  see,  also, 

life.     Bullion  t;.  State,  7  Tex.  A  p.  462.  State  v,  De  Bruhl,  10  Rich.  23. 

»  State  V.  Hessenkamp,  77  Iowa,  25,  •  R.  v.  Clegg,  3  Cox  C.  C.  295. 

*  The  English   "  Black  Acts,"   are  •  R.  r.  Woodhead,  1  M.  &  Rob.  549. 

not  in  force  in  South  Carolina,  State  r.  ^  R.  v.  Smith,  6  Cox  C.  C.  198. 

Sutcliflfe,  4  Strobh.  372 ;  nor  in  Georgia,  •  R.  v,  Tacejr,  R.  &  R.  452. 

State  V.  Campbell,  T.  U.  P.  Charlton,  •  R.  i;.  Chubb,  Deac.  C.  L.  1518. 
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though  it  would  not  work  so  effectually  as  if  those  boards  had  been 
made  good ;  it  was  held  that  it  was  still  a  threshing-machine  within 
the  meaning  of  the  statute.^  A  threshing-machine  is  within  the 
purview  of  the  act,  though  it  had  been,  prior  to  its  destruction, 
taken  to  pieces  to  avoid  an  expected  mob.'  Plugging  up  the  feed 
pipe  of  a  steam-engine,  and  displacing  other  parts  of  the  machinery 
so  as  to  cause  its  stoppage,  are  within  the  statute ;'  and  so  of 
injuring  ploughs  used  in  agriculture.'*  As  has  been  just  incidentally 
seen,  when  a  machine  is  broken  by  a  mob,  it  is  no  defence  that  it 
was  previously  taken  to  pieces  by  the  owner  for  its  protection.'^ 
On  the  other  hand,  where  the  prosecutor  had  not  only  taken  the 
machine  to  pieces,  but  had  broken  the  wheel  of  it,  before  the  mob  came 
to  destroy  it,  for  fear  of  having  it  set  on  fire  and  endangering  his 
premises,  and  it  was  proved  that  without  the  wheel  the  engine  could 
not  be  worked,  it  was  held  that  the  remaining  parts  of  the  machine, 
which  were  destroyed  by  the  mob,  did  not  constitute  a  threshing- 
machine.* 

§  1082  b»  Mines  have  also  been  protected  by  special  enactments. 
In  this  country  there  can  be  no  question^  that  malicious 
injury  to  mining  property  is  indictable  at  common  law.    mi^^^ 
But  in  such  matters  the  interests  involved  are  so  large, 

1  R.  o.  Bartlett,  Deao.  C.  L.  1517.  did  not  oomi)el  persons  to  go  with  them, 

*  R.  p.  Hutchins,  Deao.  C.  L.  1517.  and  then  compel  each  person  to  give 
Bee  R.  v.  Mackerel,  4  C.  &  P.  448  ;  R.  one  blow  to  the  machine ;  and  also 
r.  Fidler,  Ibid.  449.  whether,  at  the  time  when  the  prisoner 

*  R.  v:  Fisher,  10  Cox  C.  C.  146 ;  L.  and  himself  were  forced  to  join  the 
R.  1  C.  C.  7.  mob,  thej  did  not  agree  together  to 

*  R.  9.  Gray,  9  Cox  G.  G.  417.  For  rnn  awaj  from  the  mob  the  first  oppor- 
injnring  aqnedact,  see  State  v.  Jones,  tnnity.  R.  r.  Crntchlej,  6  C.  &  P. 
38  Vt.  443 ;  for  defacing  omnibus,  Com.  133.  As  to  meaning  of  '*  stack,"  see 
V.  Coe,  7  Allen,  677.  Com.  v.  Macomber,  3  Mass.  354. 

*  R.  p.  Mackerel,  4  C.  &  P.  448 ;  R.  An  indictment  on  7  &  8  Geo.  IV. 
V.  Fiddler,  Ibid.  449.  c.  30,  s.    3,  for  feloniously  damaging 

*  R.  V.  West,  Deao.  C.  L.  1618.  warps  of  linen   yarn,  with   intent   to 
As  to  damaging  property  generally,    destroy  or  render  them  nseless,  need 

see  tuprOf  §  1070.    As  to  Sonth  Caro-  not  allege  that  the  warps  at  the  time 

Una  statute  in  respect  to  packing  cot-  of  the  damage  done  were  prepared  for 

ton,  see  State  v.   Holman,  3  McCord,  or   employed    in    carding,    spinning, 

306.  weaving,  etc.,  or  otherwise  manufac- 

On   an   indictment  for   breaking   a  taring    or     preparing    any  goods  or 

threshing-machine,  the  judge  allowed  articles  of  silk,  woollen,  linen,  etc.    R. 

a  witness  to  be  asked  whether  the  v.  Ashton,  2  B.  &  Ad.  750. 
mob  by  whom  the  machine  was  broken        '  Supra,  §§  1066, 1076. 
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and  the  risk  to  life  so  great,  that  statutes  have  been  passed  impos- 
ing heavy  penalties  on  malicious  injury  to  mines.  Under  these 
statutes  it  has  been  held  that  the  offence  of  damaging  an  engine  was 
consummated  where  a  steam-engine  used  in  draining  and  working  a 
mine  having  been  stopped  and  locked  up  for  the  night,  the  defendant 
got  into  the  engine-house,  and  set  it  going,  and  there  being  no  ma- 
chinery  attached,  the  engine  went  with  great  velocity,  and  received 
damage.^  A  scaffold  erected  for  the  purpose  of  working  a  vein  of 
coal  is  such  an  erection  used  in  conducting  the  business  of  a  mine, 
that  injuring  with  intent  to  destroy  it,  or  to  render  it  useless,  is 
included  in  the  statute.' 

§  1082  c.  We  have  already  seen  that  in  several  jurisdictions  in 
this  country  it  is  at  common  law  indictable  to  maliciously 
trees  and  injure  fruit  or  ornamental  trees.  In  England  prosecu- 
"  ^^  '  tions  of  this  kind  are  now  exclusively  statutory ;  the 
statutes  having  absorbed  the  common  law.  Under  these  statutes, 
apple  and  pear-trees  grafted  in  a  wild  stock,  and  producing  fruit, 
are  ^'  trees ;"'  and  cutting  down  a  tree  is  sufficient  to  bring  a  case 
within  the  statute,  although  the  tree  is  not  thereby  totally  destroyed.^ 
As  to  hop-binds,  however,  it  was  held  that  when  '^  destroying"  is 
alleged,  it  must  be  shown  that  the  plant  died  in  consequence  of  the 
injury  received.  Proof  of  the  infliction  of  injury  by  cutting  and 
bruising  is  insufficient.*  It  has  been  further  ruled  that  where  shrubs 
are  cut  upon  an  unproved  allegation  that  they  are  likely  to  be  inju- 
rious to  an  adjoining  wall,  it  is  a  malicious  trespass,  though  the  title 
to  the  spot  on  which  the  shrubs  grow  is  in  dispute  between  {he  par- 
ties.*   ^'  Woods,"  when  used  in  this  relation  in  a  statute,  includes 

* 

1  R.  r.  Norria,  9  C.  &  P.  241.  •  R.  v.  Whateley,  4  M.  &  R.  431. 

«  R.    V,  Whittingbam,   9   C.  &   P.  But  see  supra,  §§  1072  a,  1077 ;  Daw- 

234— Patteson.  son  v.  Stole,  52  Ind.  478. 

As  to  <<  stocks,"  seeR.  v.  Salmon,  The  title  to  the  land  on  which  the 

R.  k  R.  26 ;  R.   v.  Spencer,  D.  &  B.  plant  grows  is  not  in  controversy  in 

131,  7  Cox  C.  C.  189  ;  Com.  v,  Macom-  such    a    prosecution.      Possession    is 

ber,  3  Mass.  354.  enough.    State   v.   Gurnee,  14  Kans. 

•  R.  V.  Taylor,  R.  &  R.  C.  C.  373.  296.     Supra,  §§  1072  a,  1077. 

See  R.  V,  Whiteman,  Dears.  353  ;  Read  Where  the    prisoner  was    indicted 

r.  State,  1  lud.  511 ;  State  r.  Shadley,  for  damaging  apple-trees  growing  in  a 

16  Ibid.  230.  garden,   and   the   indictment    alleged 

*  R.  V,  Taylor,  R.  &  R.  C.  C.  373.  that  the  damage  was  done  feloniously 
B  R.  v.  Boucher,  5  Jur.  709.  and  not  unlawfully  or  maliciously,  this 
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a  field  which  has  been  overgrown  with  wild  brush.*    It  is  usually 
enough,  in  such  cases,  if  the  indictment  follow  the  statute.' 

§  1082  d.  Similar  legislation  has  taken  place  to  protect  animals 
from  cruelty,  irrespective  of  the  question  of  ownership.* 
As  *'  cattle,"  under  the  statutes,  have  been  considered   cruelty  to 
steers  ;*  pigs  ;•  hogs  ;•  asses  f  geldings  ;■  horses,  mares,   *'^*™*^*' 
and  colts.*    In  Missouri,  however,  the  term  has  been  held  not  td 

was  held  bad.    R.  v,  Lewis,  2  Bobs,  shall  be  gailtj  of  felony."     {Former 

C.  k  M.  1066.  provision,   7   &    8  Geo.    IV.   c.   30,  s. 

In  an  indictment  on  6  Geo.  III.  o.  36,  16.)    By  sec.  58,  *'  malice  against  the 

for  destroying  trees,  the  name  of  the  owner  of  the  cattle  or  other  animal  in- 

owner  of   the  trees  mnst  have  been  jured  is  unnecessary  to  be  shown." 

truly  stated,  otherwise  it  is  fatal.    R.  For  statutes  in  this  country,  see  State 

r.  Patrick,  2  East  P.  C.  1059.    And  9.  Avery,  44  N.  H.  392 ;  State  v,  Pratt, 

see  R.  f.  Howe,  1  Leach  C.  C.  481 ;  2  54  Vt.  484 ;  People  v.  Brunell,  48  How. 

East  P.  C.  588.  N.  Y.  Pr.  435 ;  State  v.  Barnard,  88 

A  party  might  be  convicted  under  N.  C.  661 ;  State  v.  Ck>mfort,  22  Minn, 

the  7  &  8  Geo.  IV.  c.  30,  s.  24,  of  hav-  271 ;   Tatum  v.   State,   66  Ala.   465  ; 

ing  wilfully  and  maliciously  damaged  Davis  r.  State,  13  Tez.  Ap.  215 ;  Jones 

growing  wood,  to  the  value  of  sixpence,  v.  State,  9  Ibid.  178.    As  to  common 

though  section  20  expressly  imposed  a  law,  see  supra,  $§  1068,  1070.     That 

penalty  for  unlawfully  and  malicious-  .the  offence  is  exclnsively  statutory,  see 

ly  damaging  such  wood,  "the  injnry  State  r.  Allen,  72  N.  C.  114. 

done  being  to  the  amount  of  one  shil-  The  history  of  New  York  legislation 

ling  at  least."     R.  v,  Dodson,  9  A.  &  on  this  topic  is  given  in  Mr.  Gerry's 

E.  704.  argument  in  Davis  v.  Society  for  Pre- 

1  Hallv.Crawfurd,  SJones,  N.  C.L.3.  vention  of  Cruelty  to  Animals,  75  N. 

As  to  "timber,"  see  Com.  p.  PercavU,  Y.  302;  16  Abb.  N.  Y.  Pr.  N.  S.  73; 

4  Leigh,  686.  21  Alb.  L.  J.  265.     Tliat  cruel  experi- 

Under  the  statute  of  24  &  25  Vict,  ments  on  animals  are  illegal,  see  Davis 

evidence  of  damage  committed  at  sev-  v.  Society,  ut  sup.    For  indictment  for 

eral  times  in  the  aggregate,  but  not  at  driving  cattle  from  their  range,  see 

any  one  time  exceeding  £5,  will  not  Long  r.  State,  43  Tex.  467.    For  cruel 

sustain  an  indictment.     R.  v.  Williams,  sports  see  infra,  §  1465  a. 

9  Cox  C.  C.  338.  *  State  r.  Abbott,  20  Vt.  637. 

It  has  been  held,  that  at  common  »  R.  v.  Chappie,  R.  &  R.  C.  C.  77. 

law  an  indictment  does  not  lie  for  mali-  Compare  Com.   v.   Percavil,  4  Leigh, 

ciously  injuring  trees  (Brown's  Case,  686;  Duncan  p.  State,  49  Miss.  331. 

3    Greenl.    177),    and    growing    corn  Astodescriptionof  animals,  see  Whart. 

(State  V,  Helmes,  5  Ired.  364).     Cases  Cr.  Ev.  §  124. 

to  the  contrary  will  be  found  supra,  §  •  State  v,  Enslow,  10  Iowa,  115. 

1067.  T  R.  r.  Whitney,  1  M.  C.  C.  3. 

•  State  r.  Priebnow,  14  Neb.  484.  •  R.  r.  Mott,  2  East  P.  C.  1075;  1 

»  By  24  &  25  Vict.   c.  97,  s.  40,  Leach  C.  C.  73,  n. 

**  whosoever  shall  unlawfully  and  mail-  •  R.  r.  Paty,  2  East  P.  C.  1074;  1 

ciously  kill,  maim,  or  wound  any  cattle  Leach  C.  C.  72  ;  2  W.  Bl.  721 ;  R,  r. 
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include  a  tame  buffalo.^  l^ogs,  though  not  the  subject  of  larceny, 
have  been  held  in  this  country  to  be  protected  by  the  statutes.' 
The  statute  of  12  &  13  Vict.  c.  92,  §  2,  which  makes  cruelty  to 
^'  any  animal"  penal,  goes  on,  in  its  interpretation  clause,  to  specify 
as  falling  under  this  head,  '^  any  horse  ,  .  •  sheep  •  .  .  goat,  dog, 
cat,  or  any  other  domestic  animaL^^  Under  the  words  italicized 
cocks  are  held  to  be  included.* 

It  is  not  necessary  that  the  injury  inflicted  be  permanent,  if  it  be 
serious  and  painful.^  Hence  driving  a  nail  into  a  horse's 
must  be  frog  out  of  malice  to  the  owner  was  held  to  be  within 
Be  0U8.  g  Q^^^  j^  ^^  22,  though  the  damage  was  but  temporary  ;• 
and  so  of  putting  deleterious  acid  in  a  mare's  eye.^  It  has  also  been 
held,  that  injuring  a  mare  internally,  not  out  of  malice,  but  merely 
from  wantonness,  is  within  the  statute.^ 

The  omission  to  kill  a  wounded  animal  which  is  in  great  suffering 
is  not  cruelty,  under  the  statute.' 

It  is  not  necessary  to  prove,  when  this  is  out  of  the  power  of  the 
prosecution,  the  particular  instrument  of  cruelty  used.' 

Magle,  2  East  P.  G.  1076 ;   State  t;.  HanghtOD,  6  C.  &  P.  559.    See  tupra^ 

Abbott,  20  Vt.  237 ;  State  r.  Hamble-  §  152. 

ton,  22  Mo.  452.    And  see,  generally,  '  Bndge  r.  Parsons,  3  B,  &  S.  382 — 

as  to  <*  cattle,"  R.  o.  Tivej,  1  C.  &  K.  Wightman  and  Mellor,  J  J. 

704;  1  Den,  C.  C.  63.     Svpra,  §  1070;  *  Ashworth  v.  State,   63  Ala.    120. 

R.   V.   Austen,  R.   &  R.   490.     As  to  See,  however,  R.  v,  Jeans,  1  C.  &  E. 

'  *  beast, ' '  see  Taylor  v.  State,  6  Humph.  539 . 

285.  »  R.  r.  Hayward,  2  East  P.  C.  1076 ; 

1  State  V.  Crenshaw,  22  Mo.  457.  R.  &  R.  16. 

>  State  i;.  McDuffie,  34  N.   H.  523 ;  «  R.  v.  Hughes,  2  C.  &  P.  420 ;  R.  v. 

State  r.  Sumner,  2  Ind.  377 ;  Kinsman  Owens,  1  Moody  C.  C.  205. 

V.  State,  77  Ibid.  132 ;  contra,  Com.  v,  »  R.  v.  Welch,  L.  R.  1  Q.  B.  D.  23 ; 

Maclin,  3  Leigh,  809.     In  Minnesota  a  13  Cox  C.  C.  121.    Shaving  a  horse's 

dog  was  held    not  within  a  statute  tail  is  *' disfiguring,''  within  the  stat- 

specifying    *'  horse,    cattle,    or    other  ute.    Boyd  v.  State,  2  Humph.  39. 

beast."     U.  S.  i;.  Gideon,  1  Minn.  292.  >  Powell  v.  Knights,  38  L.  T.  607. 

In  State  v.  Harriman,  75  Me.  562,  a  It  is  otherwise  when  the  owner  sends 

dog  was  held  not  to  be  a  ''domestic  out  a  wounded  or  diseased  horse  to 

animal"  under  the  statute.     See  supra,  graze,  thereby  causing  it  intense  pain, 

§  1076.  which  is  held  to  be  "  torturing"  under 

If  A.  set  fire  to  a  cow-house  and  the  statute.    Everitt  v.  Davies,  38  L. 

burnt  to  death  a  cow  which  was  in  it,  T.  360. 

A.  was  indictable  under  7  &  8  Geo.  IV.  "  R.  v,  Bulloch,  L.  R.  1  0.  C.  115 ; 

c.  30,  s.  16,  for  killing  the  cow.     R.  r.  11  Cox  C.  C.  125. 
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Statutes  exist  both  in  England  and  in  this  country  re-   statutes 

°  /  limiting 

quiring  common  earners  to  take  due  care  of  animals  common 

under  their  charge  for  transportation.    Federal  statutes  ^^  ^"' 
to  this  effect  have  been  held  constitutional.^ 

To  '^  cruelty,"  deliberateness  and  malice  are  essential,'  and  these 
are  negatived  by  proof  of  passion,  arising  from  provo- 
cation or  excitement,  or  that  the  a«t  was  one  of  disci-  J^ueity^es- 
pline,  however  ill-judged ;'  and  so  when  the  object  was  sentiai  to 

•  •  offeDce. 

bond  fide^  to  improve  the  appearance  of  the  animal.^ 
Drunkenness,  when  the  mind  is  incapable  of  intent,  is  a  defence,  but 
not  otherwise.'    But  when  the  object  is  simply  to  use  the  animal 
more  effectively  for  sport  (e.  ^.,  cutting  the  combs  of  cocks  so  as  to 
fit  them  better  for  fighting),  this  is  no  defence.^ 

When  the  cruelty  is  such  as  is  incident  to  the  subjugation  or  de- 
struction of  the  animal  for  the  purposes  of  use  or  food 
(«.  ^f.,  trapping  or  taming  wild  creatures,  catching  of  fish   Ij^e"  "or 
by  hooks  laid  at  night),  or  to  preclude  its  depredations  or  necessity  as 
ward  off  its  attacks,  this  may  be  defended  on  ground  of 

1  U.  S.  V.  Boet.  etc.,  R.  R.,  15  Fed.  *  State  v.  Avery,  44  N.  H.  392,  citiDg 

Rep.  209.  R.  v.  Thomas,  7  C.  &  P.  87. 

For  proceedings  under  statnte  re-  *  Murphy  v.  Manning,  L.  R.  2  Ex. 

quiring  carriers  to  provide  food  and  D.  307,  313 ;  36  L.  T.  592.     See  U.  S. 

water  to  cattle,  see  Johnson  v.  Colom,  v.  McDuell,  5  Cranch  C.  C.  391.     But 

li.  R.  10  Q.  B.  544 ;  Swan  v.  Sanders,  how  is  it  with  cutting  the  ears  and  tails 

14  Cox  C.  C.  666.  of  terriers  ? 

Whether  a  car  or  team  is  overloaded  In  Pitts  r.  Miller,  L.  R.  9  Q.  B.  380  ; 

is  a  question  of  fact  for  the  jury.    Peo-  30  L.  T.  328 ;  Cockhurn,  C.  J.,  went  so 

pie  r.  Tinsdale,  10  Abb.  Pr.  N.  S.  374.  far  as  to  hold  that  putting  rabbits  into 

'  Duncan  v.  State,  49  Miss.  331 ;  an  inclosed  field  and  then  setting  two 
Thompson  v.  State,  51  Ibid.  353.  That  dogs  at  them  to  see  how  many  each 
under  these  particular  statutes  malice  dog  could  kill,  was  not  ''baiting"  un- 
to the  owner  need  not  be  shown,  see  der  the  statute.  That  ''  worrying"  an- 
R.  V.  Tivey,  1  C.  &  K.  704 ;  1  Den.  C.  imals  with  dogs  may  be  cruelty,  see 
C.  68 ;  Brown  v.  State,  26  Ohio  St.  176.  Elmsley's  Case,  2  Lew.  C.  C.  126. 
Supnif  §  1070.  That  cock-fighting  is  cruelty  to  the 

*  Supra,  §§  106  et  seq ;  State  v.  Avery,  animal,   apart    from   the  question   of 

44  N.  H.  392  (under  a  statute  which  public  scandal,  and  of  gambling,  see 

makes  it  penal  to  '*  wilfully  and  mali-  Budge  r.  Parsons,  3  B.  &  S.  382 ;  Martin 

ciously  kill,  maim,  beat  or  wound  any  v.   Hewson,   10  Ezch.   737.     But   see 

horse,  cattle,  sheep,  or  swine").     See  Morley  v.  Greenhalgh,  3  B.  &  S.  374; 

Thompson's  Case,  51  Miss.  353 ;  Rem-  Clark  v.  Hague,  8  Cox  C.  C.  324 ;  2  E. 

l>ert  V.  State,  56  Ibid.  280.  &  £.  281 ;  and  see  infra,  §  1465  a. 

«  R.  V.  Mogg,  4  C.  &  P.  363. 
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duty  or  necessity.^  When  the  injury  is  inflicted  with  malignity,  so 
as  to  torture,  it  is  no  defence  that  the  animal  injured  was  trespassing 
on  the  defendant's  field.'  But  all  proper  force  may  be  used  to  eject 
an  animal  doing  damage  to  an  inclosed  field ;  and  it  may  even  be 
killed  if  it  cannot  otherwise  be  excluded.' 

Under  statutes  making  indictable  cruelty  to  animals,  irrespective 

of  ownership,  it  is  not  necessary  to  aver  the  owner's 
muercoa-*  ^a°ie.*  When,  however,  the  ownership  is  inaccurately 
form  to        stated,  this  may  be  a  variance.*    Nor  is  it  necessary, 

particularly,  to  describe  the  animal  injured  ;^  though  if 
there  be  inserted  a  description  of  tiie  animal  likely  to  mislead,  a 
variance  might  be  fatal.^  ^'  Maiming"  is  not  held  to  be  a  su£Bcient 
designation  of  the  injury ;'  though  it  is  otherwise  as  to  ^'  killing."* 
When  the  statute  prohibits  ^^  cruelly  beating,"  it  is  enough  to  aver 
that  the  defendant  did  "  cruelly  beat,"  etc.*®  This,  however,  may 
be  doubted,  when  the  pleader  could  readily  have  individuated  the  of- 
fence." "  Cruelly  over-drive"  has  been  held  to  be  enough  when  the 
statute  prohibits  cruel  over-driving."    ^^  Cruelly  torture"  is  enough 

>  Supra,   §§   95   et  seq. ;   Jansen  v.  an  inclosare  to  kill  a  trespassing  dog ; 

Brown,  1  Camp.  41 ;  Protherie  v.  Math-  Daniel  v,  Janes,  L.  R.  2  C.  P.  D.  351. 

ews,  5  C.  &  P.  581.     See  argument  of  As  to  spring  gnns,  see  ctfpra,  §  464. 

Hoar,  J.,  in  Ck>m.  v.  Lufkin,  7  Allen,  «  State  v.  A  very,  44  N.  H.  392  (un- 

582 ;  and  see  Com.  t;.  Wood,  111  Mass.  der  statute)  ;  Com.  v.  McClellan,   101 

408  ;  Walker  v.  Court  of  Special  Ses-  Mass.  34  ;  Com.  v.  Whitman,  118  Ibid, 

sions,  4  Hun,  441.  458  (under  statute)  ;   State  v.  Brocker, 

s  Snap  V.  People,  19  111.  80 ;  Thomp-  32  Tez.  612 ;  Benson  v.  State,  1  Tez. 

son  V.  State,  67  Ala.  106.     See  Davis  Ap.  6 ;  Darnell  v.  State,  6  Ibid.  482 ; 

?;.   State,   12  Tez.  Ap.  11.     Supra,   §  Jones  r.  State,  9  Ibid.  178.    See  R.  v. 

1072.  Woodward,  2  East  P.  C.  653. 

s  In  Branch  v.  SUte,  41  Tex.  624,  >  Smith  r.  State,  43  Tez.  433 ;  Col- 
adopted  in  Benson  v.  State,  1  Tez.  Ap.  lier  v.  State,  4  Tez.  Ap.  12. 
11,  the  court  said :  **  It  may  be  done  •  Ibid.    See,  however,  R.  ».  Chalk- 
under  such  circumstances  as  negative  ley,  R.  &  R.  258.    Whart.  Cr.  PI.  & 
a  wanton  act — ^as  where  a  man  has  a  Pr.  §  94.    Supra,  §  932  . 
good  fence,  and  a  horse  or  cow  is  in  "*  Whart.  Cr.  Ev.  §  146. 
the  habit  of  trespassing  upon  his  crop,  *  State  v.  Pugh,  15  Mo.  509. 
and  he  kills  it  during  an  act  of  tres-  '  Com.  r.  Sowle,  9  Gray,  304.   Supra^ 
pass  on  his  crop,  not  from  wantonness,  §  1080. 

but  to  prevent  the  destruction  of  his  ^  Com.  v.  McClellan,  101  Mass.  34. 

crop,  he  would  not  be  criminally  lia-  "  See  Whart.  Cr.  PI.  &  Pr.  §  221. 

ble."    And  so  where  poison  is  laid  in  >*  State  v.  Comfort,  22  Minn.  271. 
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under  the  Massachusetts  statute.^  ^^  Maliciously"  is  essential ;'  but 
not  alternative  or  cumulative  predicates  of  the  statute  when  not 
part  of  the  case.'  It  is  not  duplicity  to  join  the  over-driving  of  two 
horses  in  a  team  in  one  indictment  ;^  nor  to  aver  the  poisoning  of 
eight  horses,  when  the  poison  was  distributed  in  the  feed  placed 
before  the  whole  eight.' 

>  Com.  V,  Thornton,  113  Mass.  457 ;  *  Com.  v.  Welsh,  7  Gray,  324;  Peo- 

Com.  V.  Whitman,  118  Ihid.  459.  pie  v.  Tinsdale,  10  Abb.  Pr.  N.  S.  374; 

*  Thompson's  Case,  51    Miss.  353;  State  v.  Comfort,  22  Minn.  271 ;  Whart. 

State  V.  Rector,  34  Tez.  565.  Cr.  PI.  &  Pr.  §  254. 

^*  Bembert  v.  State,  56  Miss.  280.  *  R.  v.  Mogg,  4  C.  &  P.  364. 
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CHAPTER  XVn. 


FORCIBLE  ENTRY  AND  DETAINER. 


L  Cbabacter  of  Offence. 

Forcible  ezcluBion  of  another  from 
his  lands  and  tenements,  is  an 
offence  at  common  law,  §  1083. 

Hodlflcation  of  common  law  by 
Btatates,  §  1084. 

Gist  of  offence  is  the  violence,  § 
1085. 

Statatory  offence  requires  less  force 
than  common  law,  but  either 
freehold  or  leasehold  title,  § 
1086. 

Any  person  forcibly  putting  an- 
other out  of  possession  is  Indict- 
able, §  1087. 

Wife  may  be  so  indicted  against 
her  husband,  §  1088. 

So  as  to  tenant  in  common  eject- 
ing his  companion,  §  1089. 

So  as  to  third  person  dispossessing 
officer  of  law,  §  1090. 

Real  estate,  corporeal  or  Incorpo- 
real, may  be  thus  protected,  § 
1091. 

To  forcible  trespass  on  personalty 
force  is  essential,  §  1092. 

And  BO  to  forcible  entry,  §  1093. 

Force  may  be  inferred  from  facts, 
$1094. 

Rule  does  not  apply  to  out-houses, 
§1095. 

Entry  by  trick  is  not  forcible,  § 
1096. 

Peaceable  entry  may  be  followed 
by  forcible  detainer,  §  1097. 


Forcible  continuance  maybe  for- 
cible entry,  §  1098. 
.    "When  there  is  right  of  entry,  vio- 
lence is  essential  to  offence,  § 
1099. 

Tenant  at  will  cannot  be  expelled 
by  force,  §  1100. 

Owner  may  forcibly  enter  as 
against  Intruder,  §  1101. 

Legal  right  to  enter  is  essential  to 
writ  of  restitution,  §  1102. 

Forcible  detainer  to  be  inferred 
from  facts,  §  1103. 

At  common  law  possession  is 
necessary  to  prosecution,  §  1104. 

Title  is  not  at  issue,  §  1105. 

Prosecutor   may   prove   force,   § 
1106. 
n.  Indictment. 

Indictment  must  contain  technical 
terms,  §  1107. 

For  common  law  offence,  posses- 
sion only  need  be  averred,  § 
1108. 

Possession  must  be  described  as  in 
ejectment,  §  1109. 

Entry  and  detainer  are  divisible,  § 
1110. 

Title  is  necessary  to  restitution,  { 
1111. 

Indictment  for  forcible  trespass 
must  aver  violence,  §  1112. 

Practice  to  sustain  summary  con- 
victions, §  1113. 


I.   CHARACTER  OP  OFFENCE. 

\  1083.  When  a  man  violently  takes  and  keeps  possession  of 
any  lands  and  tenements  occupied  by  another,  with  menaces,  force, 
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and  anns,  and  without  the  authority  of  law,  he  may  he  indicted  at 
common  law,  for  forcible  entry  and  detainer.     To  enter, 
with  intent  to  keep  possession,  constitutes  the  oifence  of  ezciusion 
forcible  entry.     Of  this  there  may  be  a  conviction  with-   f/om°hi8^' 
out  proving  a  forcible  detainer.*    A  forcible  detainer  is  J^n^Jj*"^ 
where  a  party,  "  having  wrongfully  entered  upon  any   ^  an  of- 
lands  or  tenements,  detains  such  lands  or  tenements  in  common 
a  manner  which  would  render  an  entry  upon  them  for  **^* 
the  purpose  of  taking  possession  forcible."'  In  many  of  the  States, 
through  the  substitution  of  statutory  remedies  giving  the  injured 
party  summary  relief  by  recourse  to  a  civil  tribunal,  criminal  pro- 
cedure in  such  cases  has  fallen  into  disuse.' 

§  1084.  The  following  English  statutes  have  been  in  several 
States  held  to  be  part  of  the  conuuon  law : — 


•    1  4  BU.  Com.  148 ;  Rnss.  on  Cr.  (6tli  weapons,  or  being  attended  by  a  mnl- 

Am.  ed.)   303 ;   Henderson's  Case,   8  titude  of  people.     Com.  v.  Dudley,  10 

Orat.  708.    See  State  i^.  Lanej,  87  N.  Mass.  403.  Where  a  writ  of  restitution 

C.  535 ;  Coggins  v.  State,  12  Tex.  Ap.  has  been  executed,  and  the  prooeed- 

109.     As  to  malicious  injury  to  timber  ings  are  afterwards  quashed  upon  oer- 

and  fences,  see  supraf^  1082  c;  Frank-  tiorari,  a  new  writ  of  restitution  may 

lin  r.  State,  86  Ind.  90 ;  Brumley  v,  be  awarded.    Com.  o.  Bigelow,  3  Pick. 

SUte,  12  Tex.  Ap.  609.  81.    The  process,  it  is  said,  will  not  lie 

*  Steph.  Dig.  C.  L.  art.  79.  against  one  who  has  merely  entered 

s  In  Massachusetts  (Rev.  Stats,  c.  into  land  under  a  levy  upon  it,  as  the 

104),  the  person  thus  forcibly  expelled  property  of  a  tenant  in  possession  ; 

or  kept  out  may  take,  from  any  justice  Ibid. ;  nor  for  the  lessor  of  a  tenant  at 

of  the  peace,  a  writ  in  the  form  of  an  will  against  a  stranger  for  expelling 

original  summons  (Ibid.  §  4),  and  the  the  tenant.     Ibid, 

suit  thus  commenced  is  subjected  to  In  New  York,  see  People  v.  Anthony, 

the  same  incidents  as  accompany  other  4  Johns.  198 ;  People  v.  Van  Nostrand, 

civil    actions    before  justices   of  the  9  Wend.  62 ;  People  v,  Rickert,  8  Cow. 

peace.     Ibid.  §  5.    Under  this  statute  226. 

it  has  been  held  that  a  mere  refusal  to  The  statutes  of  both  Pennsylyania 

deliver  possession,  when   demanded,  and  Virginia  are  simply  declaratory  of 

will  not  warrant  the  process  for  for-  the  common  law,  as  modified  by  5  Ric. 

cible  entry  and  detainer ;  but  the  pos-  II.  st.  1,  c.  8,  and  21  Jac.  I.  o.  15,  as 

session  must  be  attended  with  such  will  hereafter  appear  in  the  adjudica- 

circumstances  as  might  excite  terror  in  tion  given  to  them  by  the  courts.    See 

the   owner,    and   prevent   him    from  2  Penn.  L.  J.  391,  for  a  learned  arti- 

daiming  his  rights  ;  such  as  apparent  cle  on  the  law  as  obtaining  in  Pennsyl- 

violence  offered  in  deed  or  word  to  vania. 
the  person,  having  unusual  offensive 
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Modlflcft-       S  ^^^-  II-  »^-  1'  ^-  8- 

^mmon  ^^^y  With  Strang  Hand  and  Multitude  of  People. — 

law  by         ^^And  also  the  king  defendeth,  that  none  from  hence* 

statutes. 

forth  make  any  entry  into  any  la^ds  and  tenements  but 
in  case  where  entry  is  given  by  the  law,  and  in  such  case  not  with 
strong  hand,  nor  with  multitude  of  people,  but  only  in  peaceable  and 
easy  manner ;  and  if  any  man  from  henceforth  do  to  the  contrary, 
and  thereof  be  duly  convicted,  he  shall  be  punished  by  imprisonment 
of  his  body,  and  thereof  ransomed  at  the  king's  will."^ 

21  Jag.  I.  c.  15. 

Restitution  to  be  Awarded. — ^^  That  such  judges,  justices,  or  ju9« 
tices  of  the  peace,  as  by  reason  of  any  act  or  acts  of  parliament  now 
in  force  are  authorized  and  enabled,  upon  inquiry,  to  give  restitu- 
tion of  possession  unto  tenants  of  any  estate  of  freehold,  of  their 
lands  or  tenements  which  shall  be  entered  upon  with  force,  or  from 
them  withholden  by  force,  shall  by  reason  of  this  present  act  have 
the  like  and  the  same  authority  and  ability  from  henceforth,  upon 
indictment  of  such  forcible  entries  or  forcible  withholdings  before 
them  duly  found,  to  give  like  restitution  of  possession  unto  tenants 
for  term  of  years,  tenants  by  copy  of  court-roll,  guardians  by  knight's 
services,  tenants  by  elegitj  statute-merchant  and  staple,  of  lands  or 
tenements  by  them  so  holden,  which  shall  be  entered  upon  by  force, 
or  holden  from  them  by  force." 

§  1085.  The  violent  and  forcible  taking  or  keeping  of  another 
man's  property  is,  apart  from  the  operation  of  particular 
fence  is  the  Statutes,  a  breach  of  the  public  peace,  punishable  in  a 
violence.  criminal  court  by  indictment.  The  gist  of  the  ofiFence  is 
the  violence,  or  threat  of  violence  ;'  and  from  the  peculiar  sanctity 
attached  by  the  common  law  to  every  man's  dwelling-house,  violence 
offered  to  it  is  distinguished  as  a  substantive  offence,  and  punished 
with  peculiar  severity.    Forcible  entry  and  detainer,  as  an  indict- 

1  Bj  Stat.  8  Hen.  VI.  this  statute  is  power  given  to  justices  to  convict  on 
extended  to  cases  where  the  entry  was  view.  This  as  well  as  the  preceding 
peaceable  but  the  detainer  forcible ;  statutes  is  in  force  in  Pennsylvania 
and  restitution  is  given  in  such  cases,  and  Maryland.  See  Robert's  Digest ; 
Rob.  Dig.  284.  Both  statutes  are  in  Van  Pool  v.  Com.,  tupra;  Kilty's  Re- 
force  in  Pennsylvania.  Van  Pool  v.  port,  etc.,  227-36. 
Com.,  13  Penn.  St.  392.  >  SUte  v.  Camp,  41  N.  J.  L.  306. 

By  15  Ric.  II.  there  is  a  summary 
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able  offence,  continues,  therefore,  to  be  punished  in  the  courts  even 
of  those  States  where  the  injured  party  is  furnished  with  the  most 
summary  civil  remedies.^  Nor,  notwithstanding  occasional  hesita- 
tion,' can  its  continued  common  law  efficiency  be  disputed.  At 
common  law,  to  support  an  indictment  there  must  be  a  breach  of 
the  peace.'  But  by  the  5  Ric.  II.  st.  1,  c.  8,  and  21  Jac.  I.  c.  15, 
the  common  law,  as  we  have  seen,  received  a  modification,  which, 
in  many  of  the  States,  has  been  considered  as  a  constituent  part  of 
the  offence.* 

§  1086.   There  is  a  distinction  to  be  observed  between  forcible 
entry,  etc.,  as  it  eidsted  and  still  exists  at  common  law,  gtatatory 
and  forcible  entry,  etc.,  under  the  above-given  statutes,   offence  re- 

•"  '  ,  *=  .  quires  less 

In  the  first  place,  more  force  is  necessary  to  constitute   force  than 
the  former  offence  than  the  latter  f  in  the  second  place,  uw,  but 
in  an  indictment  for  the  latter  offence  it  is  necessary  to   freehold  or 
set  forth  either  a  freehold  or  a  leasehold  iik  the  prosecu-  leasehold 
tor,  while  in  the  former,  an  averment  of  mere  possession 
is  sufficient.^    Keeping  these  distinctions  in  mind,  the  construction 
given  by  the  courts  to  the  statutory  offence  will  apply  with  equal 
force  to  the  offence  at  common  law. 

§  1087.   Any  one  who  forcibly  puts  out  and  keeps  out  another 
from  possession  may  be  indicted  for  forcible  entry  and 
detainer.'    Hence,  as  will  hereafter  be  observed,  a  land-   forci^ 
lord  who  violently  dispossesses  a  tenant  whose  lease  has  anothw^^^*^ 
expired  may  be  guilty  of  forcible  entry.*    But  where  his   ^^^^  p<>«- 
mansion  is  detained  by  one  having  a  bare  charge,  a  man  may  be 
may  break  open  the  doors  and  forcibly  enter  without    °  ^     ' 

»  R.  r.  Wilson,  8  T.  R.  357  ;  Newton        »  R.  ».  Wilson,  8  T.  R.  357  ;   R.  v, 

V.  Harland,  1  Man.  &  Gran.  664  ;  Hard-  Bake,  3  Burr.  1731 ;   Com.  v.  Dudley, 

ing's  Case,  1  Greenl.  22 ;  Langdon  v,  10  Mass.  403 ;    Arch  hold's  C.  P.  569, 

Potter,  3  Mass.  215  ;  Com.  v.  Taylor,  5  and  oases  cited  infra,  §§  1100,  1101. 
Binney,   277 ;  State  r.  Mills,  2  Dev.        •  R.  r.  Wilson,  8  T.  R.  357 ;   Hard- 

420  ;   State  r.  Speirin,   1   Brev.  119  ;  ing*s  Case,  1  Greenl.  22 ;  State  v.  Spei- 

Cmiser  v.  State,  3  Harr.  (Del.)  205.  rin,  1  Brev.  119;  State  r.  Mills,  2  Dev. 

«  Com.  t.  Toram,  5  Penn.  L.  J.  296  ;  420.     Infra  §  1111. 
2  Pars.  411.  i  See  Woodside    v.    Ridgeway,   126 

•  R.  V.  Wilson,  8  T.  R.  357;  R.  v.  Mass.  292;   Newton  v.  Doyle,  38  Mich. 

Bake,  3  Bnrr.  1731 ;  Com  r.  Dudley,  10  645  ;    Campbell  v.  Coonradt,  22  Kan. 

Mass.  403 ;  Henderson's  Case,  8  Grat.  704. 
708.  '  See  Morris  v.  Bowles,  1  Dana,  97. 

«  Harding's  Case,  1  Greenl.  22 ;  Rob- 
erta's Digest,  283. 
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violating  the  statutes.*  And  though  this  does  not  hold  good  when 
unnecessary  force  is  used,  yet,  if  there  be  no  such  force,  a  person 
who  enters  upon  land  or  tenements  of  his  own,  but  which  are  in 
the  custody  of  his  servant  or  bailiff,  does  not  commit  the  offence  of 
forcible  entry.* 

§  1088.  It  seems  that  though  a  woman  cannot  be  mulcted  in 
Wife  may  damages  for  a  trespass  on  her  husband's  property,  she 
Indicted  as  ^^7^  "  '^^  ^^^  comes  with  a  strong  hand,"  "  under  cir- 
against  her  cumstances  of  violence  amounting  to  a  breach  of  the 

nuBuand.  ,, 

public  peace,    be  convicted  of  a  forcible  entry.' 
§  1089.   A  joint  tenant,  or  tenant  in  common,  may  offend  against 
8o  as  to       ^^^  statutes  by  forcibly  ejecting  or  holding  out  his  corn- 
tenant  in      panion.^ 

common         ^ 

ejectinK  his       Thus,  where  one  of  a  board  of  trustees  forcibly  put 

companion.  ..  .  •  i*  ^.       ^.        \.*  y. 

certain  persons  m  possession  of  a  church,  which  was 
closed  by  order  of  a  msyority  of  the  board  of  trustees,  it  was  held 
those  persons  were  guilty  of  a  forcible  entry  and  detainer.' 

§  1090.  An  indictment  will  lie  against  a  third  person  who 
So  as  to  forcibly  intrudes  himself  on  land,  after  judgment  against 
thii-d  per-     a  former  intruder,  and  the  sheriff,  who  holds  title  under 

son  dispos-      ,  .       «  .       .  1  .  m 

sessingoffl.  the  wnt  of  restitution,  may  turn  him  out  of  posses- 

cer  of  law.       '^^  t 

sion.* 
§  1091.   As  a  general  rule,  an  indictment  for  forcible  entry  lies 
to  redress  an  expulsion  from  any  real  estate,  whether 

Real  estate  .^  ' 

corporeal  *  corporeal  or  incorporeal ;  and  it  has  been  said  that  the 
por^i^may  P^'^cess  can  be  maintained  against  any  one,  whether  a 
be  thus        terre-tenant  or  a  straneer,  who  should  forcibly  disturb  a 

protected.  o     ?  ^ 

landlord  in  the  enjoyment  of  his  rent,  or  a  commoner  in 
the  use  of  his  common.^  But  a- way,'  ferry,'  or  similar  easement,  is 
not  the  subject  of  this  process. 

>  1  RnsB.  on  Cr.  9th  Am.  ed.  420et8eq.  *  Com.  v.  Oliver,  2  Par.  420. 

Mr.  Greaves,  in  a  note,  holds  this  state-  *  State  v.  Gilbert,  2  Bay,  356. 

mentofSir.  W.  Rassell  to  be  erroneous.  ?  1  Rass.  on  Cr.  9th  Am.  ed.  421  et 

See  tn/ra,  §§  1097-1100.  aeq.    See  State  v,  Bordeaux,  2  Jones  N. 

<  Steph.  Dig.  C.  L.  art.  79.  C.  241 ;   State  v.  Caldwell,  Ibid.  468. 

*  R.  V.  Smyth,  5  C.  &  P.  201 ;   1  M.  Compare,  as  qualifying  text,  authori- 
se Rob.  155.  ties  cited  infra,  §  1103. 

*  1  Russ.  on  Cr.  6th  Am.  ed.  307 ;  *  1  Russ.  on  Cr.  9th  Am.  ed.  423. 
Com.   t7.  Oliver,  2  Par.  420;   Burt  v.  *  Reese    r.    Lawless,    Little's    Cas. 
State,  2  Tr.  Con.  R.  489.  (Ky.)  184. 
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A  forcible  entry  may  be  made  on  land,  whether  woodland  or 
otherwise,  within  the  bounds  of  a  tract  possessed  by  another, 
although  the  whole  tract  be  not  inclosed  by  a  fence  or  cultivated.* 

§  1092.  Distinct  from  forcible  entry  and  detainer  as  a  statutory 
offence,  yet  bearing  close  relations  to  forcible  entry  and  j.^  forcibly 
detainer  at  common  law,  stands  forcible  trespass  on  per-   trespass  on 

.  "*  *  personalty 

sonalty , — which  is  ^^  the  taking  by  force  the  personal  force  is 
property  of  another  in  his  presence."*  It  is  distin-  ^'^^^ 
guishable,  however,  from  forcible  entry  and  detainer  at  commmon 
law  by  two  features :  (1)  The  latter  must  be  directed  against  real 
interests  exclusively,  while  the  forcible  trespass  on  personalty  has 
for  its  object  chattels  of  all  classes ;  and  (2)  Forcible  entry  and 
detainer  at  common  law  does  not  necessarily  involve  violence  offered 
a  person  actually  in  possession,  while  such  violence  to  such  person 
is  necessary  to  constitute  forcible  trespass  to  personalty  as  a  common 
law  offence.  It  is  virtually  but  an  aggravated  assault,  though  from 
the  peculiar  texture  of  the  offence,  the  word  assault  need  not  ap- 
pear in  the  indictment.' 

§  1098.  On  an  indictment  at  common  law  for  forcible  entry,  it  is 
necessary  to  prove  that  the  defendant  entered  with  such  .j^  forcible 
force  and  violence  as  to  exceed  a  bare  trespass,  and  to  entry  force 

exceeding 

give  reasonable  grounds  for  terror  ;^  but  where  a  party  trespass  is 
entering  on  land  in  possession  of  another,  either  by  his  ^^^^^J^' 
behavior  or  speech,  gives  those  who  are  in  possession  just  cause 
to  fear  that  he  will  do  them  some  bodily  harm  if  they  do  not  give 
way  to  him,  his  entry  is  deemed  forcible,  whether  he  causes  the 
terror  by  carrying  with  him  an  unusual  number  of  attendants,  or  by 
arming  himself  in  such  a  manner  as  plainly  to  intimate  a  design  to 

*  Penn.  v»  Robison,  Addis.  14, 17.         and  oases  cited  at  close  of  this  note, 
s  State  V.  Barefoot,  89  N.  C.  567,  per    That  any  force  in  a  dwelling-house 

Smith,  C.  J.  likely  to  produce  terror  may  constitute 

*  R.  V.  Gardiner,  1  Ruas.  on  Cr.  53 ;  the  offence,  see  R.  v.  Smyth,  5  C.  &  P. 
State  r.  Mills,  2  Dev.  420 ;  State  v.  201 ;  1  M.  &  R.  156 ;  R.  t;.  Deacon,  R. 
Phipps,  10  Ired.  17;  State  ir,  McDowell,  &  M.  (N.  P.)  27;  Harding's  Case,  1 
1  Hawks,  449.  See  infra,  §  1112.  State  Greenl.  22;  Penn.  v.  Dixon,  1  Smith's 
V,  Laney,  87  N.  C.  535.  Laws,  3;  Com.  t\  Taylor,  5  Binn.  277; 

*  R.  r.  Smyth,  infra ;  R.  v.  Deacon,  People  i\  Smith,  24  Barb.  16  ;  State  r. 
R.  &  M.  27 ;  Com.  r.  Keeper  of  Prison,  Pollok,'4  Ired.  805 ;  State  r.  Tolever,  5 
1  Ashm.  140;  Com.  v.  Conway,  1  Ibid.  452;  State  v.  Godsey,  13  Ibid. 
Brewst.  509;  Rees  v.  Com.,  2  Ibid.  348;  State  v,  Ross,  4  Jones  (N.  C.) 
1100 ;  State  v,  McClay,  1  Harring.  520,  815,  and  cases  cited  supra, 
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back  his  pretensions  by  force,  or  by  actually  threatening  to  kill, 
maim,  or  beat  those  who  continue  in  possession,  or  by  making  use 
of  expressions  plainly  implying  a  purpose  of  using  force  against 
those  who  make  resistance.' 

A  strong  man  went  to  the  house  of  another,  in  his  absence,  and 
remained  there  against  the  will  of  the  wife,  using  insulting  language; 
the  husband  returned  and  ordered  the  intruder  out,  but  he  refused 
to  go  for  some  time,  and  then  went  into  the  yard,  with  a  club  in  his 
hand,  threatening  and  cursing.  It  was  held,  that  this  was  sufficient 
to  support  an  indictment  for  a  forcible  entry,  in  the  presence  of  the 
husband,  and  a  forcible  detainer.' 

An  entry  "  with  strong  hand,"  or  "with  multitude  of  people,**  is 
the  offence  described  in  the  statute.  It  is  not  necessary,  however, 
when  the  latter  alternative  is  relied  on  that  the  entry  should  be 
committed  by  a  very  great  number  of  people ;  three  persons,  follow- 
ing the  analogy  of  riot,  have  been  held  enough  to  sustain  the  aver- 
ment of  "  multitude."'  And  even  where  the  entry  is  lawful,  it 
must  not  be  made  with  a  strong  hand,  or  with  a  number  of  assail- 
ants ;  where  it  is  not  lawful,  it  must  not  be  made  at  all.^ 

§  1094.  An  entry  by  breaking  the  doors  or  windows,  etc., 
whether  any  person  be  in  the  house  or  not,  especially 
be  inferred  if  it  be  a  dwclling-house,  is  a  forcible  entry  within  the 
statute.'  So  an  entry,  where  personal  violence  is  done 
to  the  prosecutor,  or  any  of  his  family  or  servants,  or  to  any  person 
or  persons  keeping  the  possession  for  him ;'  or  even  where  it  is 
accompanied  with  such  threats  of  personal  violence  (either  actual 
or  to  be  implied  from  the  actions  of  the  defendant,  or  from  his  being 
unusually  armed  or  attended,  or  the  like)  as  are  likely  to  intimidate 
the  prosecutor  or  his  family,  and  to  deter  them  from  defending  their 
possessions,'  is  a  forcible  entry  within  the  statute.     The  issue  is, 

1  1  Rq88.  on  Cr.  9tli  Am.  ed.  426 ;  <  Bnrt  v.  State,  2  Tr.  Con.  R.  489. 

Penn.  r.  Robiflon,  Add.  14,  17 ;  Resp.  »  See  1  Hawk.  o.  64,  8.  26. 

r.  Devore,  1  Yeates,  601 ;  State  r.  Pol-  «  Ibid. 

lok,  4  Ired.  305 ;  Bennett  v.  State,  1  »  1  Hawk.  c.  64,  as.  20,  21,  27 ;  Mil- 
Rice  Dig.  340  ;  State  r.  Cargill,  2  Brev.  ner  t\  Maclean,  2  C.  &  P.  17  ;  Com.  v. 
445.     Infra,  §  1099.  Shattnck,  4  CoBh.  141 ;  Ck>m.  t;.  Dnd- 

•  State  V.  Caldwell,  2  Jones  (N.  C),  ley,  10  Mass.  403 ;   SUte  v.   Pollok, 
468.  4  Ired.  305 ;  State  v.  Armfield,  5  Ibid. 

•  State  o.  Pollok,  4  Ired.  305  ;  State  207. 
V.  Simpson,  1  De\r.  504. 
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Was  there  force  sufficient  to  alarm,  so  as  to  coerce  surrender  of 
possession,  or  to  provoke  a  breach  of  the  peace  ?^ 

§  1095.   It  has  been  ruled  that  as  possession  of  a  dwelling- 
house  implies  possession  of  its  appurtenances,  it  is  not 
indictable  for  a  person  who  has  peaceably  and  legally   not  apply 
obtained  possession  of  a  dwelling-house  forcibly  to  break  houses 
open  an  out-house  appertaining  thereto.*  hw  been"^ 

But  when  the  goods  of  the  defendant  in  an  execu-  peaceably 

entered. 

tion  are  in  the  house  of  a  third  person,  or  in  a  smoke- 
house within  the  curtilage  of  said  third  person,  a  demand  for  ad- 
mittance by  the  officer  holding  the  execution,  and  a  refusal  upon 
the  part  of  the  person  holding  the  property,  are  necessary  to  justify 
the  officer  in  breaking  the  door,  and  entering  either  house  or  smoke- 
house.* 

^  1096.  An  entry  by  an  open  window,  or  by  opening  the  door 
with  a  key,  or  by  mere  trick  or  artifice,  such  as  by  en- 
ticing the  owner  out,  and  then  shutting  the  door  upon   trick  not 
him,  or  the  like,  without  further  violence,*  or  if  effected    *^'^"^*^^®' 
by  threats  to  destroy  the  owner's  goods  or  cattle  merely,  and  not  by 
threats  of  personal  violence,*  is  not  deemed  a  forcible  entry. 

§  1097.  A  peaceable  entry  may  be  followed,  as  will  be  seen,  by 
a  forcible  detainer.*    Thus,  where  an  intruder,  having  en-  pg^^vj^ 
tered  peaceably,  said  to  the  former  possessor,  "  It  will  «ntry  may 
not  be  well  for  you,  if  you  ever  come  upon  the  premises  by  forcible 
again  by  day  or  night,"  it  was  left  to  the  jury  whether  ^®^*'^®^- 
this  was  a  threat  of  personal  violence,  and  so  a  forcible  detainer 
within  the  statute :    they  having  found  it  was,  a  conviction  was  held 
proper.'    And  keeping  forcibly  a  lessee  out  of  possession  to  which 
he  is  entitled  may  be  a  forcible  detainer.*    But  a  tenant  entitled  to 
possession  may  defend  it  by  force  adequate  to  the  purpose.* 

•  R.  V.  Smyth,  5  C.  &  P.  201 ;  1  M.        •  1  Hawk.  c.  64,  8. 68 ;  Burt  v.  State, 
&  R.  155  ;  Ck)m.  v,  Shattuck,  4  Cash.    2  Tr.  Con.  R.  489. 

141 ;    Com.  v.  Rees,   2  Brewst.  664 ;  •  Infra,  §§  1102,  1103. 

State  r.  PoUok,  4  Ired.  305.  i  People  v.  Rickert,  8  Cow.  226 ;  Peo- 

•  State  V.  Pridgen,  8  Ired.  84.  pie  r.  Godfrey,  1  Hall,  240 ;  People  v. 

•  Douglass  V.  State,  6  Yerg.  525.  Anthony,  4  Johns.  198. 

«  Com.  Dig.   Foro.  Ent.  &  D.  3 ;   1        •  Com.  v.  Wisner,  8  Phila.  612. 
Hawk.  0.  64,  s.  26.  •  Com.  v.  McNeile,   8  Phila.  438 ; 

Com.  V.  Hazton,  Lewis  C.  L.  282. 
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§  1098.  Where  a  party  having  a  right,  enters  or  makes  claim, 
Forcible  ^^^  ^^®  Other  party  afterwards  continues  to  hold  posses- 
continu-       gion  bv  force,  this  is  considered  a  forcible  entry  in  the 

ance  by  •'  .  •' 

wrongfal  party  SO  holding ;  because  his  estate  is  defeated  by  the 
^rcibiren-  entry  or  claim,  and  his  continuance  in  possession  is  deemed 
^'  a  new  entry.* 

§  1099.  Where  the  party  entering  has  in  fact  no  right  of  entry, 

all  persons  in  his  company,  as  well  those  who  do  not  use 

is  light  of     violence  as  those  who  do,  are  equally  guilty;  but  if 

fence* Jet  ^^  ^*^'®  *  ^&^^  ^^  entry,  then  those  only  who  use  or 
switiai  to      threaten  violence,*  or  who  actually  abet  those  who  do, 

are  guilty. 
§  1100.  A  landlord  has  no  right  to  expel  by  violence  even  a 

tenant  at  will,  and,  as  will  be  noticed  more  fully  under 
will  cannot  another  head,  should  he  attempt  it,  he  will  be  criminally 
by  fore i!*""*  responsible  for  the  intrusion."    « If  the  landlord,"  said 

Lord  Eenyon,  ^^  had  entered  with  a  strong  hand  to  dis- 

>  1  Hawk.  c.  64,  bs.  22,  34 ;  CkK  Lit.  tody  for  stealing  the  keys,  but  the 

251 ;  Burt  v.  State,  2  Tr.  Con.  R.  489.  magistrate    refused   to  detain   them. 

Supra,  §  1087 ;  tn/ra,  §  1101.  They  then  returned  to  the  house,  and 

If,  when  the  owner  is  out  of  his  having   procured*  a    sledge-hammer, 

house,  the  defendant  forcibly  withhold  forced  the  inner  door  of  the  hall,  and 

him  from  returning  to  it,  and  in  the  some  having  entered  that  way,  and 

mean  time  send  persons  to  take  posses-  some  by  a  staircase  window,  they  over- 

sion  of  it  peaceably,  this  is  said  to  be  a  powered  the  prosecutor's  opposition, 

forcible  entry.    R.  t;.  Smyth,  5  C.  &  P.  and  furnished  with  a  hatchet  and  other 

201.  weapons,  after  a  struggle  which  caused 

*  3  Bao.  Abr.  Fore.  Ent.  (B.)  a  disorderly  crowd  to  assemble,  ejected 

*  Supra,  §  97  a.  1  Hawk.  274;  4  the  prosecutor  and  his  servants.  From 
Blac.  Com.  148 ;  Taylor  v.  Cole,  3  T.  the  commencement  of  the  proceedings 
R.  292 ;  Newton  v.  Harland,  1  Man.  &  till  the  conclusion,  a  female  servant  of 
Gr.  644,  956  ;  1  Scott  N.  R.  474 ;  Bed-  the  prosecutor's  was  in  the  kitchen :  it 
dall  i;.  Maitland,  44  L.  T.  (N.  S.)  248 ;  was  held,  assuming  the  title  of  the 
Sampson  r.  Henry,  13  Pick.  36 ;  Lang-  prosecutor  to  have  been  bad,  and  that 
don  r.  Potter,  3  Mass.  215  ;  Com.  v,  the  defendants  had  acted  by  the  order 
Kensey,  5  Penn.  L.  J.  119 ;  2  Pars,  of  those  who  had  a  good  title  to  the 
401 ;  though  see  Overdeer  o.  Lewis,  1  premises,  that  the  evidence  was  suffi- 
W.  &  S.  90  ;  State  r.  Elliot,  11  N.  H.  dent  to  support  a  conviction  of  the  de- 
540.  v.,  having  been  in  possession  of  fendants  for  a  forcible  entry  and  riot, 
a  house  from  May  to  October,  the  de-  R.  v,  Studd,  14  W.  R.  806  ;  14  L.  T.  N. 
fendants  called  there,  and  insisting  S.  633--C.  C.  R.  Infra,  §  1105.  Cf. 
that  y.  had  no  title,  proceeded  to  take  article  in  Am.  Law  Reg.  for  November, 
the  keys  out  of  the  room  doors.     Upon  1883,  p.  719  et  seg. 

their  doing  so,  Y.  gave  them  into  cue- 
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possess  the  tenant  with  force  (after  the  expiration  of  the  term),  he 
might  have  been  indicted  for  a  forcible  entrj."^  In  a  case  imme- 
diately succeeding,  the  same  judge  declared  it  to  be  part  of  the  law 
of  the  land  that  no  man  should  assert  his  title  with  violence.'  It  is 
true,  that  on  a  subsequent  day  of  the  term  he  stated  that  the  court 
desired  that  the  grounds  of  their  opinion  might  be  understood,  so 
that  it  should  not  be  considered  a  precedent  for  other  cases  where 
it  did  not  apply.  He  then  proceeded :  ^^  Perhaps  some  doubt  may 
hereafter  arise  respecting  what  Mr.  Sergeant  Hawkins  says,  that  at 
common  law  the  party  may  enter  with  force  into  that  to  which  he 
has  a  legal  title ;  but  without  giving  any  opinion  concerning  that 
dictum,  one  way  or  the  other,  but  leaving  it  to  be  proved  or  dis- 
proved whenever  the  question  shall  arise,  all  that  we  wish  to  say  is, 
that  our  opinion  in  this  case  leaves  that  question  untouched."  ^'  But 
now,"  says  Sir  William  Russell,  ^^  there  is  no  doubt  that  in  England 
a  party  is  indictable  for  forcible  entry  into  premises  in  which  he  has 
a  legal  title."'  While  this  is  the  case,  by  a  curious  anomaly  in  the 
law  three  out  of  six  judges  in  the  Common  Pleas,  in  a  case  already 
cited,  held  that  the  landlord  was  not  responsible  for  a  trespass,  at 
the  tenant's  suit  for  redressing  the  latter,  even  though  such  force  was 
used  as  to  subject  the  landlord  to  a  criminal  prosecution.^  If  this 
distinction  be  recognized,  there  can  be  no  difficulty  in  reconciling 
with  the  law  of  forcible  entry,  the  doctrine  of  the  Supreme  Court 
of  Pennsylvania,  that  when  a  lease  expires,  the  landlord  may  forci- 
bly dispossess  by  night  or  by  day  the  tenant  whose  lease  has  expired, 
with  this  limitation  only,  that  he  should  use  no  greater  force  than 
might  be  necessary,  and  do  no  wanton  damage.  The  plaintiff  in 
such  a  case  is  ^^  entitied  to  damages  only  for  an  injury  he  had  suf- 
fered from  unnecessary  violence  to  his  property."'  Still,  on  the  dis- 
tinction above  stated,  the  defendant  is  liable  to  a  criminal  prosecution, 
if  he  enter  with  violence  or  with  a  multitude  of  persons,  so  as  to 

»  Taunton  v.  Coetar,  7  T.  R.  431.  molt,  7  Moore,  674  ;  1  Bing.  158  ;  Pol- 

«  R.  V.  Wilson,  8  T.  R.  357.  lin  v.  Brewer,  7  C.  fi.  (N.  S.)  371. 
*  1  Rass.  on  Cr.  9tli  Am.  ed.  421.        <  Newton  v,  Harland,  supra, 

Newton  v.  Harland,  1  Man.  &  Or.  664  ;        *  Overdeer  v.  Lewis,  1  W.  &  S.  90. 

1  SootlN.  R.  474 ;  Butcher  u.  Butcher,  7  S.  P.,  Rich  v.  Keyser,  54  Penn.  St.  86. 

B.  &  C.  399 ;  1  M.  &  R.  220 ;  Hilary  v.  See  R.  v.  Smyth,  1  M.  &  Rob.  156  ;  5 

Gray,  6  C.  &  P.  248 ;  Turner  v.  Mey-  C.  &  P.  201. 
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constitute  or  provoke  a  breach  of  the  peace. ^  The  reason  of  the 
distinction  is  this :  The  dispossessed  party  cannot  complain  in  a  civil 
suit  of  his  dispossession,  unless  a  personal  assault  was  made  on  him 
with  undue  force,  as  he  had  no  right  to  remain  on  the  premises. 
And  though  there  may  have  been  a  riot,  he  cannot  sue  civilly  for 
this,  which  is  an  offence,  not  against  him,  but  against  the  public. 
The  only  remedy  is  a  criminal  prosecution.' 

§  1101.  Yet  where  the  prosecutor  is  a  mere  intruder,  without 
color  of  title,  past  or  present,  and  has  entered  by  fraud 
forcibly  or  violence,  or  on  a  mere  scrambling  title,  the  owner  may 
against  a  forcibly  enter.'  This  has  been  seen  to  be  the  case  when 
mere  in-  the  posscssion  is  held  by  one  claiming  mere  custody  under 
the  owner,  but  refusing  entrance  to  the  owner.^  It  was, 
therefore,  rightly  ruled  by  Lord  Campbell,  C.  J.,  that  a  person 
having  no  possession  or  title  to  premises,  but  fraudulently  pretend- 
ing to  have  such  tiUe,  and  so  allowed  by  the  servant  of  the  true 
owner  to  enter,  does  not  acquire  actual  possession,  but  may  be 
expelled  by  force.' 

§  1102.  For  the  purpose  of  obtaining  restitution,  it  is  necessary 
Legal  right  ^  prove  that  the  prosecutor  is  still  kept  out  of  posses- 
to  enter        sion,'  and  it  is  plain  that  this  ris^ht  of  possession  on  the 

necesBaiy  *  -<• 

to  writ  of     part  of  the  prosecutor  must  be  legal,  and  that  if  he  has 

res    u  on.   ^^  j\g\^i  to  enter  he  cannot  maintain  a  forcible  detainer.' 

§  1103.  As  has  already  been  incidentally  observed,  there  may 

be  a  forcible  detainer,  though  the  entry  is  peaceable, 
detainer  to  It  is  sufScieut  if  it  appear  from  the  indictment  that  the 
S)m  facta?  V^^^J  aggrieved  had  title,  and  was  forcibly  kept  out  of 

possession.'    But  where  the  entry  was  peaceable  and 

1  Com.  V.  Eensej,  ut  supra.  *  Supra^  §  1087.     See  Shotwell,  ex 

I  That  at  common  law  the  owner  may  partef  10  Johns.  304 ;  State  v.  Curtis, 

take  his  property  by  force,  see  supra,  4  Dot.  &  Bat.  222. 

§§  97-8  ;  Penn.  v.  Robinson,  Add.  14;  >  Collins  v.  Thomas,  1  F.  &  F.  416. 

Com.  V.  Rees,  2  Brewst.  564.    Bee  Aid-  *  1  Hawk.  c.  64,  s.  41 ;  Bard  v.  Com., 

rich  ».  Wright,  63  N.  H.  398.'  6  S.  &  R.  252. 

*  Com.  r.  Keeper  of  Prison,  1  Ashm.  '  See  tn/ra,  §  1111. 

140;  Com.  t7.  Conway,  1  Brewst.  509.  *  Com.  v.  Rogers,  1  S.  &  R.  124; 

See  infra,  §   1104.    That  it  makes  no  Com.  v.  Wisner,  SPhila.  612  ;  Bart«. 

difference  that  the  owner  was  tempor-  State,  3  Brey.  413 ;  3  Tr.  Con.   Rep. 

arily  absent,  having  left  the  house  in  489. 

charge  of  a  member  of  his  family,  see  Forcible  detainer  does  not  lie  against 

State  V.  Shepard,  82  N.  C.  614.             ^  a  party  holding  under  a  writ  regular 
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the  continaed  possession  lawful,  forcible  detainer  cannot  be  main* 
tained.^ 

The  same  circumstances  evincing  violence  which  will  make  an 
entry  forcible  will  make  a  detainer  forcible  also ;  and  whoever  keeps 
in  the  house  an  unusual  number  of  people,  or  unusual  weapons,  in 
a  way  indicating  violence,  or  threatens  in  such  connection  to  do  some 
bodily  hurt  to  the  former  possessor  if  he  dare  return,  may  be 
adjudged  guilty  of  a  forcible  detainer,  though  no  attempt  be  made 
to  reenter.*    But  merely  refusing  to  go  out  of  the  house,*  or  deny- 
ing possession,  by  a  tenant  at  will,  to  a  lessor,  is  not  a  forcible 
holding  within  the  meaning  of  the  statutes.^ 
As  will  presently  be  more  fully  seen,  the  offences  are  divisible.^ 
§  1104.  Under  5  Bic.  II.  the  prosecutor  must  aver  a  freehold, 
and  under  21  Jac.  I.  a  leasehold;  but,  it  seems,  proof 
that  he  was  in  actual  occupation  of  the  premises,  or  in  laVoniy ^ 
the  reception  of  the  rents  and  profits,  is  sufficient  evi-  pos^^esion 

*     ^  ^  *r  7  is  necessary 

dence  of  seisin.*  At  common  law,  however,  no  allega-  to  prosecu- 
tion l>eyond  possession  was  necessary,  when  the  object 
was  only  to  obtain  punishment  for  the  violent  invasion  of  the  prose- 
cutor's rights,  and  of  course  mere  possession  was  sufficient  to  sup- 
port the  prosecution.^  But  a  mere  scrambling  possession  will  not 
be  enough  to  sustain  an  indictment  even  at  common  law.'  Nor  is 
surveying  land,  building  cabins,  and  leaving  them  unoccupied,  such 
possession  as  is  necessary.* 

on  its  face,  issued  from  a  oonrt  of  com-  274 ;  People  v.  Van  Nostrand,  9  Wend, 

petent  jurisdiction,  though  the  issuing  52. 

was   improvident.    Voss  v.  State,  93  7  1  Hawk.  274 ;  4  Blac.  Com.  148 ; 

Ind.  211.  R.  V.  Wilson,  8  T.  R.  367 ;  Taylor  v. 

1  Com.   r.  McNeile,    8  PhUa.  438  ;  Cole,  3  Ibid.  292 ;  Newton  v.  Harland, 

State  V.  Godsej,  13  Ired.  348.  1  Man.  &  Gr.  654,  926  ;  R.  v.  Child,  2 

>  People  V.  Rickert,  8  Cow.  226,  and  Cox  C.   C.   102 ;    Harding's    Case,   1 

cases  cited  mpra,  §  1096.  Greenleaf,  31 ;  Langdon  v.  Potter,  3 

•  1  Hawk.  c.  64,  s.  30.    See  Com.  v.  Mass.    215  ;    People    r.    Leonard,    11 
McNeile,  8  Phila.  438.  Johns.  504 ;  Com.  v.  Eensej,  5  Penn. 

«  See  R.  p.  Oakley,  4  B.  &  Ad.  307  ;    Law  Jour.  119  ;  State  v.  Anders,  8  Ired. 
R.  V.  Wilson,  3  Ad.  &  El.  817.  15  ;  State  v.  Bennett,  4  Dev.  &  Bat.  43  ; 

•  Bnrd  r.  Com.,  6  S.  &  R.  252.    See    State  v,  Speirin,  1  Brer.  119. 

tfi/ra,  §  1110.  B  See  cases  cited  supra,  §  1101 ;  Shot- 

•  Jajne  v.  Price,  5  Taunt.  326  ;'l    well,  ex  parte,  10  Johns.  304. 
Marsh.  68  ;  4  Bl.  Com.  148 ;  1  Hawk.        •  Penn.  v.  Waddle,  Addis.  41.    See 

iuprGf  §  1101. 
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§  1105.  As  we  have  seen,  the  defendant  cannot  go  into  evidence 
Title  not  at  to  disprove  the  title  of  the  complainant,^  or  to  establish 
^"^  his  own,  as  the  question  is  not  one  of  civil  right,  but  of 

public  mischief.'  Even  where  a  tenant  holds  over  beyond  the  period 
fixed  by  his  lease,  and  the  landlord  makes  forcible  entry  for  any 
purpose,  though  the  tenant  cannot  maintain  a  trespass,  qaare  clauium^ 
the  landlord.cannot  justify  a  personal  injury  committed  on  the  tenant 
in  such  entry.*  If  he  attempt  to  dispossess  his  tenant  by  undue 
violence,  he  is  criminally  responsible  for  the  consequences,  and  may 
be  punished  for  the  breach  of  the  peace,  though  he  is  at  the  time 
merely  asserting  his  civil  rights.^ 

It  must  be  remembered,  however,  that  the  possession  must  be 
actual  and  not  constructive.  Two  persons  cannot  be  in  possession 
of  the  same  land  at  the  same  time  (i.  e,j  adversely) ;  and  whenever 
the  unlawful  entry  of  one  with  force  necessarily  dispossesses  the 
other,  an  indictment  for  forcible  entry  may  be  maintained.' 

§  1106.  The  prosecutor  is  at  common  law  not  a  witness  to  prove 
anything  more  than  the  force  used;  and  he  is  inad- 
may  prove    missible,  therefore,  to  sustain  an  indictment  for  the 
^°"^'  purpose  of  restitution.*    The  wife,  also,  of  the  prose- 

cutor is  admissible  to  prove  the  force,  but  only  the  force  J  Of 
course,  in  States  where  interest  does  not  disqualify,  these  rulings 
do  not  apply. 

II.   INDICTMENT.* 

Indictment        k  HOT.  Greater  force  must  be  averred  than  is  ex- 
must  con- 
tain  techni-   pressed  by  vi  et  armu}    The  words,  "  and  with  strong 

cal  terms.      j^^^  „  ^^^^^^  ^^^  ^^  omitted.^* 

1  Button  V,  Tracj,  4  Conn.  79.  654,  956  ;  Com.  v.  Eensej,  5  Penn.  L. 

•People  V,  Riokert,   8    Cow.   226;  J.  119  ;  2  Pars.  401.    See  rapra,  §  1100. 
People  V,  Godfrey,  1  Hall,  240 ;  People        »  Burt  v.  State,  2  Tr.  Con.  R.  489. 
v.  Anthony,  4  Johns.  198  ;    Resp.  v.        >  R.  v,  Beavan,  R.  &  M.  (N.  P.)  242 ; 

Schryber,  1  Dall.  68 ;  Bennett  r.  SUte,  R.  v.  Williams,  4  M.  &  Ry.  471 ;  9  B. 

1  Rice  S.  C.  Digest,  340.  k  C.  549  ;  Resp.  v.  Schryber,  1  Dall. 

*  Sampson  v.  Henry,  13  Pick.  36 ;  68 ;  State  v.  Fellows,  2  Hayw.  340. 
though  see  Oyerdeer  v.  Lewis,  1  W.  &        '  Resp.  v,  Schryber,  1  Dall.  68. 
S.  90.     Supra,  §  1100.  •  As    to    indictment  generally,   Be» 

«  Taylor  v.  Cole,  3  T.  R.  292;  Taun-  Whart.  Preo.  489  et  seq. 
ton  r.  Costar,  7  Ibid.  427 ;  Turner  v,        •  R.  v.  Wilson,  8  T.  R.  357.    See 

Meymott,  8  Eng.  C.  L.  280  ;  7  Moore,  Harding's  Case,  1  Greenl.  27. 
674 ;  Newton  ».  Harland,  2  Man.  &  Gr.       «>  Whart.  Cr.  PI.  &  Pr.  §  270 ;  R.  r. 
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§  1108.  It  is  necessary,  as  has  been  stated,  under  the  English 
statutes,  to  aver  either  a  leasehold  or  a  freehold  in  the 
prosecutor ;'  though  proof  of  actual  possession  is  suffi-   m^nTaw 
cient  to  support  the  allegation  in  the  indictment  that  the   Jl^"^®  P*** 
complainant  was  possessed  in  fee  simple.'    At  common   oDiy  need 
law,  as  we  have  also  noticed,  mere  possession  is  all  that 
need  be  laid.'    But,  as  is  elsewhere  seen,  an  indictment  stating  a 
naked  possession  merely  in  the  prosecutor,  without  laying  any 
estate  or  interest  in  him,  is  not  sufficient  to  authorize  an  award  of 
restitution.^    Such  an  allegation,  however,  will  be  sufficient  to  sup- 
port an  indictment  for  the  forcible  entry  at  common  law  as  a  breach 
of  the  peace  ;'  though  it  has  been  said  that  as  a  forcible  detainer  is 
not  an  offence  at  common  law,  an  indictment  for  that  offence  should 
always  aver  the  prosecutor's  estate  in  the  premises.' 

An  allegation  in  the  indictment  that  the  prosecutor  was  disseised, 
necessarily  implies  a  previous  seisin.^ 

§  1109.  The  indictment  must  describe  the  premises  entered  with 
the  same  particularity  as  in  ejectment.     Thus,  an  indictment  of  for- 

Baker,  II  Mod.  235 ;  Com.  v.  Shattnck,  v.  Kensey,  5  Penn.  L.  J.  119 ;  2  Para. 

4  Coflh.  141 ;  SUte  v.  Whitfield,  8  Ired.  114. 

315.    Yet  for  the  mere  common  law  *  Com.  v,  Toram,  6  Penn.  L.  J.  296 ; 

offence  convertible  terms  may  be  ased.  2  Para.  411. 

R.  V.  Bake,  3  Barr.  1731.  An  indictment  charging  that  A.  was 

>  Archbold's  C.  P.  566.     So  in  New  ''peaceably  possessed  in  his  demesne, 

Hampshire.    State  v.  Pearaon,  2  N.  H.  as  of  fee,"  of  certain  lands,  ''  and  con- 

550.  tinned  so  seised  and  possessed"  nntil 

The  proof  as  to  the  application  of  B.  '*  thereof  disseised"  him,  and* 'him 

foroe  mast  correspond  with  the  indict-  so  disseised  and  expelled,"  did  keep 

ment.    Thus  where  an  indictment  laid  oat,  etc.,  was  held  good  on  error ;  Fitch 

the  foroe  against  the  seisin  of  A.,  it  was  v.  Remp.,  3  Yeates,  49  ;  4  Dall.  212 ; 

rnled  that  eyidenoe  was  not  admissible  and  so  where  the  indictment  stated 

of  an  entry  on  land  leased  by  A.  and  that  the  prosecntor  was  seised  in  his 

B.  to  C,  and  of  force  against  C.    Resp.  demesne  as  of  fee,  and  that  his  "  peace- 

V.  Sloane,   2  Yeates,   229;   Penn.   v.  able  possession  thereof,  as  aforesaid, 

Grier,  1  Smith's  Laws,  3.     And  as  to  continaed  until,"  etc.,  the  latter  words 

other  cases  of  variance,  see  infra,  §  1009.  being  rejected  as  snrplasage.    Resp.  v. 

<  4  Bl.   Com.   148 ;   1   Hawk.  274 ;  Schryber,  1  Dall.  68. 

People  V.  Van  Nostrand,  9  Wend^  50.  An    indictment    stating    that    the 

*  Supra,  §  1104.  prosecutor     "  was    seised,"    without 

*  Infra,  §  1111.  stating  when  he  was  seised,  was  held 

*  Com.  V.  Taylor,  5  Binn.  277 ;  Com.  to  be  good.    Ibid. 

7  Com.  V.  Fitch,  4  Dall.  212. 
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Premises      cible  entry  into  a  messuage,  tenement,  and  tract  of  land, 

must  be  de-       -i.,..        ,11  <•  ini^ 

scribed  sa     Without  mentiomng  the  number  of  acres,  was  held  bad 
m^t^^        aft^r  conviction.* 

Certainty  to  a  reasonable  intent^  is  all  that  is  required 
in  the  description.* 

§  1110.  Although  a  forcible   entry  and  forcible   detainer  are 

charged  in  the  same  indictment,  they  are  nevertheless 

detain^**     distinct  offences,  and  the  defendant  may  be  acquitted  of 

are  divisi-      one  and  convicted  of  the  other.     If  one  be  defectively 

set  out,  he  may  be  convicted  of  that  which  is  well  set  out.' 

§  nil.  To  enable  the  court  to  award  restitution  on  a  conviction 

for  forcible  detainer,  it  is  necessary  that  there  should  be  an  estate, 

*  M'Naire  v.  Remp.,  4  Yeates,  326;  acres  of  land  adjacent  thereto,  at  the 

Dean  v.  Com.,  3  S.  &  R.  418.  M.  and  U.  cross-roads  in  E.  township 

'  Torrence  v.  Com.,  9  Barr,  184.  in  A.  county, *'  is,  it  seems,  a  sufficient 

Where  the  indictment  was  for  forci-  description  of  the  premises  to  support 

ble  entry  and  detainer  of  a  messuf^e  an  award  of  restitution  in  forcible  en« 

in  possession  of  A.  for  a  term  of  years,  try  and  detainer.    Torrenoe  v.  Com.,  9 

and  the  evidence  was  of  forcible  entry  Barr,  184. 

into  a  field,  and  no  lease  was  produced.        And  so  as  to  **  all  that  piece  of  land 

it  was  held  that  the  indictment  could  containing  seventy-six  acres  and  one 

not  be  supi>orted.     Penn.  v.  Elder,  1  hundred  and  fifty  perches,   and   the 

Smith's  Laws,  3.    And  so  where  the  allowance  of  six  per  cent.,  it  being  part 

indictment  averred  forcible  entry  on  a  of  a  large  tract  known  as  the  Peter 

fieldj  and  it  was  proved  that  the  attack  Jackson  improvement,  adjoining  lands 

was  on  a  house.    State  v.  Smith,  2  Ired.  of   David   Henderson   on    the   east." 

127;  andseeResp.  v,  Bloane,  2  Yeates,  Van  Pool  v.  Com.,  13  Penn.  St.  391. 

229.  See  R.  v,  Studd,  14  W.  R.  806 ;  Atwood 

Where  the  words  were,  "  a  certain  v.  Joliffe,  3  New  Sess.  Cas.  Q.  B.  116. 
messuage  with  the  appurtenances  for        When  restitution  is  not  claimed,  it 

a  term  of  years,  in  the  district  of  Spar-  is  enough  to  aver  possession   alone, 

tanburg,'*  it  was  adjudged  that  the  That  such  is  the  ease  has  been  already 

place  where  was  not  described  with  stated,  as  here  the  defendant  proceeds 

sufficient    legal    certainty.     State    v,  merely  for  the  offence  at  common  law. 

Walker,  Brev.  MS.  Supra,  §  1108. 

It  is  sufficient  to  describe  the  pre-        *  People  v,  Rickert,   8   Cow.    226; 

mises  as  *'  a  certain  close  of  two  acres  People  v»  Godfrey,  1  Hall,  240 ;  Peo- 

of  arable  laud,  situate  in  S.  township,  pie  v,  Anthony,  4  Johns.  198 ;  Com.  v* 

in  the  county  of  H.,  being  a  part  of  a  Rogers,  1  S.  &  R.  124 ;  Burd  v.  Com., 

larger  tract  of  land  adjoining  lands  of  6  Ibid.  252 ;  State  v.  Ward,  1  Jones 

A.  and  B.''    Dean  v.  Com.,  3  S.  &  R.  (N.  C),  290.     See  Whart.  Cr.  PI.  h 

418.  Pr.  §§  736  €t  seg. ;  Whart.  Crim.  £v.  S 

'*  A  certain  tavern  stand,  with  the  129. 
appurtenances,   including  about    five 
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CHAP.  XYII.]  FORCIBLE  ENTBT  AND  DETAINER.  [§  1112. 

either  freehold  or  leasehold,  averred  in  the   prosecator.^     Thus 
where  an  indictment  stated  that  A.  ^^  was  lawfully  and 
peaceably  seised"  of  the  premises,  and  that  B.,  son  of  ^^ga^ 
A,,  "  was  lawfully  in  possession  of  the  same/'  and  that  ^  restitu- 
<^  the  defendant  entered  and  expelled  the  said  B.  from 
possession  of  the  premises,  and  forcibly  disseised  the  said  A.  of  the 
same,  and  the  said  B.  so  expelled  and  held  ont,"  etc.,  it  was  held 
that  it  was  error  to  award  restitution  to  A.'    Yet  it  has  in  England 
been  held  sufficient  for  the  purposes  of  restitution  to  aver  that  the 
estate  was  ^^  in  the  possession  of  W.  P.,  he,  W.  P.,  then  and  there 
being  also  seised  thereof."' 

§  1112.  Indictments  for  forcible  trespass  on  personalty  are  rare 
at  common  law,  since  it  is  much  simpler  to  indict  for  an 

1.        ••*  «i  A  »  «•  j'x-      iDdlctment 

assault,  which,  as  has  been  seen,^  is  a  usual  mgredient  m  for  forcible 
a  forcible  trespass.  If,  however,  an  indictment  of  this  ^^aity"' 
kind  should  be  framed,  it  is  necessary  to  aver  actual  pos-   ™"?^  »^«^ 

,     ,  violence. 

session  in  the  prosecutor,  and  violence  offered  to  him,  or 
violent  wresting  of  the  chattel  from  him,  so  as  to  constitute  a  breach 
of  the  peace.'  Yet,  it  is  enough  to  say  that  the  defendant,  ^^  with 
strong  hand,"  and  against  his  will,  took,  etc.,  the  chattel  from  the 
possession  of  the  prosecutor,  in  whose  possession  it  then  and  there 
was.*  If  sufficient  violence  to  constitute  a  robbery  be  alleged,  then 
the  prosecution  must  try,  not  for  forcible  trespass,  but  for  robbery. 
Under  these  circumstances,  common  law  indictments  for  a  forcible 
trespass  have  been  rarely  attempted.^  It  must  be  kept  in  mind,  in 
considering  this  question,  that  a  party  has  at  common  law  the  right 
to  rescue  even  by  force  (if  such  force  be  not  excessive)  his  prop- 
erty from   the  hands  of  another.'    If,  however,  in  doing  this,  he 

1  R.  9.  Bowser,  8  D.  P.  C.  128;   1  "  R.  v.  Hoare,  6  M.  &  S.  266;  R.  v. 

WU.,  W.  &  H.  345  ;  R.  r.  Taylor,  7  Dillon,  2  Chit.  314. 

Mod.  123  ;  Reap.  v.  Campbell,  1  DaU.  «  See  ntpra,  §  1092. 

354  ;  State  v.  Speirio,  1  Brev.  119.  *  State  i;.  Mills,  2  Dev.  420  :  State  v. 

*  Bard  v.  Com.,  6  S.  &  R.  252.    See  Watkins,  4  Humph.  256. 

R.  V.  Depnke,  11  Mod.  273;  Com.  v,  *  State  v.  Mills,  ufAipni. 

Toram,  5  Penn.  L.  J.  297 ;  2  Pars.  411 ;  7  For  a  recent  instance, where  a proAe^ 

Torrenoe  v.  Com.,  9  Barr,  184 ;  Van  cntion  of  this  class  was  sustained,  see 

Pool  V.  Com.,  13  Penn.  St.  391 ;  Stote  State  v.  McAdden,  71  N.  C.  207. 

9.  Bennett,  4  Dev.  &  Bat.  43 ;  State  v.  *  Supra^  §  100.    1  Russ.  on  Cr.  ttf 

Anders,  8  Ired.  15.    See  1  Russ.  on  tap.  421 ;   Blades  v.   Higgs,  10  C.  B. 

Cr.  9th  Am.  ed.  431.  (N.  S.)  713 ;  See  State  v.  Covington, 

70  N.  C.  71. 
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use  unnecessary  force,  or  stimulate  a  riotous  demonstration,  he  is 
indictable.' 

§  1113.  Of  summary  convictions  by  justices  under  15  Ric.  II. 
Practice  to    ^-  2  ;  and  8  Hen.  VI.  c.  9,  there  are  no  reported  Ameri- 

sastain  can  cascs.  In  Endand  it  is  held  that  to  sustain  the  pro- 
summary  , 
convic-         cedure  there  must  be  alleged  and  proved  an  unlanrful 

*  ^"*'  entry  as  well  as  a  forcible  detainer.'    Where  a  conviction 

stated  that  justices  had  convicted  A.  of  forcible  detainer  upon  their 
own  view,  and  that  afterwards  a  complaint  was  made  to  the  jiistices 
that  A.  forcibly  entered  the  premises,  and  that  notice  of  such  com- 
plaint was  given  to  A.,  who  received  it,  but  said  nothing,  and  then 
went  on  to  allege  that  the  justices  received  evidence  on  oath  of  the 
unlawful  entry  ;  it  was  held  that  the  conviction  was  bad,  for  not 
showing  that  A.  had  been  summoned  to  answer  the  charge  of  the 
unlawful  entry,  or  that  he  had  had  an  opportunity  afforded  him  of 
defending  himself  against  such  charge.' 

I  state   V.  Armfleld,  5    Ired.  207 ;  Q.  B.  116 ;  R.  v.  Oakley,  4  B.   &  Ad. 

State  v.  McCanless,  9  Ired.  375 ;  Bute  307;  1  N.  &  M.  58 ;    R.  v.  Wilson,  5 

r.  Simpson,   1    I>ev.    504.     Supra,   §  Ibid.  164 ;    3  Ad.  &  HI.    817.     As  to 

1100.    See  Mr.  Henry  Wharton's  note  procedure,  see  R.  v,  Wilson,  3  N.  &  M. 

to  Blades  v.  Higgs,  10  C.  B.  N.  6.  713  753 ;  1  Ad.  &  El.  627. 

(100  Eng.  Com.  L.)  '  Atwood  v.  Joliffe,  ut  ntpra.     See  B. 

>  Atwood  V.  Joliffe,  3  New.  See.  Cas.  v.  Studd,  14  W.  R.  806. 
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CHAPTER  XVni. 


CHEATS. 


I.  Cheats  AT  CoxMOH  Law. 

Cheats  affecting  public  Justice  are 
indictable,  §  1117. 

And  BO  of  cheats  by  false  tokens 
and  devices  calculated  to  affect 
public,  §  1118. 

But  not  by  short  weight  without 
false  token,  §  1119. 

Adulterations  must  be  latent,  di- 
rected to  public  in  general,  § 
1120. 

Cheats  by  public  false  news  may 
be  indictable,  §  1121. 

And  so  of  false  dice,  §  1122. 

And  so  of  false  notes  calculated  to 
affect  public  at  large,  §  1128. 

And  so  of  false  personation,  §  1124. 

And  so  of  false  stamps  and  trade- 
marks, and  author's  name,  § 
1125. 

But  not  cheats  whose  falsity  is  not 
latent  or  addressed  to  the  public 
at  large,  §  1126. 

False  pretences  not  cheats,  § 
1126  a. 

Nature  of  distinction  between  pub- 
lic and  private  cheats,  §  1127. 

When  only  possession  is  obtained, 
offence  may  be  larceny,  §  1127  a. 

Indictment  for  public  cheat  need 
not  name  party  cheated,  §  1128. 

Mode  of  cbeatini^  should  be  speci- 
fied, §  1129. 
n.  Statutort  Chxats  bt  Falsb  Pbb- 

TBNOB8. 

1.  OenenA  Ruin  of  Canstruetion, 
Statutes  are  to  be  construed  in  ac- 
cordance with  object,  $  1130. 

2.  Character  of  the  Pretencet, 
Pretence  that  defendant  was  a  per- 
son of  wealth  and  credit  is  within 
sUtute,  §  1135. 


And  so  that  defendant  posesessed 

certain  specified  assets,  §  1186. 
So  when  negotiable  paper  is  ob- 
tained, §  1137. 
And  so  when  indorsement  is  ob- 
tained, §  1138. 
So  generally   as   to    defendant's 

itaiuM,  §  1139. 
So  as  to  pretension  to  supernatural 

power,  §  1140. 
So  as  to  pretence  that  defendant 
had  delivered  certain  goods,  or 
paid  certain  money,  §  1141. 
That  defendant  was  sent  for 

certain  goods,  §  1142. 
Of  being  a  certain  physician, 

§1148. 
That  defendant  represented  a 
principal  of  means  or  influ- 
ence, §  1144. 
That  defendant  was  an  auc- 
tioneer in  search  of  a  clerk, 
or  a  storekeeper,  §  1145. 
That  defendant  was  a  certain 

attorney,  §  1146. 
That  defendant  was  a  certain 

payee,  §  1147. 
That  defendant  was   unmar- 
ried, §  1148. 
That   defendant   had  certain 

legal  rights,  §  1149. 
That  the  defendant  had  claims 

against  prosecutor,  §  1150. 
That  defendant  could  settle  a 
prosecution  against  prosecu- 
tor, S  1151. 
That  defendant  was  an  ''Ox- 
ford student,"  or  "clerjcy- 
man,"  or  "  officer,"  §  1152. 
False  begging  letters  may  be  with- 
in statute,  §  1153. 
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or  tokens  which  may  affect  the  public  at  large  and  against  which 
common  pradence  could  not  have  guarded.^ 

§  1117.  Cheats  affecting  public  justice,  thus  executed,  have 
Cheats  af-  A^^^js  been  held  misdemeanors.  Thus  where  a  person 
fecting         committed  to  jail  under  an  attachment  for  a  contempt 

public  Jqa- 

tice  indict-  in  a  civil  cause  counterfeited  a  pretended  release,  as 
from  his  creditor,  to  the  sheriff  and  jailer,  under  which 
he  obtained  his  discharge,  he  was  held  guilty  of  an  offence  at  com- 
mon law,  in  thus  effecting  an  interruption  of  public  justice ; 
although  the  attachment  not  being  for  non-payment,  the  order  was, 
in  itself,  a  mere  nullity,  and  no  warrant  to  the  sheriff  for  the  dis- 
charge.' Obtaining  the  queen's  bounty  for  enlisting  as  a  soldier, 
by  an  apprentice  reclaimable  by  his  master,  is  also  an  offence  at 
common  law.'  And  so  where  a  person,  pretending  that  he  had 
power  to  discharge  soldiers,  took  money  of  another  to  discharge 
him  as  a  soldier.^ 

§  1118.  Independently,  however,  of  cheats  affecting  the  adminis- 
tration of  public  justice,  frauds  effected  by  any  general 
And  BO  of      false  device  or  token,  calculated  to  affect  the  public,  are 

cheats  by 

false  tokens  punishable  at  common  law.'    Thus,  selling  unwholesome 


1  2  Bast  p.  C.  0. 18,  8.  4,  p.  821 ;  2  ability  in  Lord  Maoanlay's  report  on 

Hawk.  P.  C.  c.   22,  8.  1 ;  2  Rnss.  on  the  Indian  Code,  title  '*  Cheats." 

Cr.  6  Am.  ed.  275  ;  U.  S.  v.  Watkins,  >  R.  r.  Fawoett,  2  East  P.  C.  862 ; 

3  Cranch   C.  C.  441 ;  Cross  v.  Peters,  and  see  O'Mealy  v,    Newell,    8  East, 

1  Qreenl.  387  ;    Com.   v.   Hearsey,  1  364 ;  1  Rnss.  on  Cr.  275,  6Ai  ed. ;  and 

Mass.   137 ;    Com.   v.  Morse,   2  Mass.  see,  as  to  falsely  personating  bail,  1 

139;    Com.  r.   Warren,  6   Mass.  72;  Barn*s,  J.  P.  330. 

People  r.  Baboock,  7  Johns.  201 ;  Peo-  >  R.  v.  Jones,  2  Bast  P.  C.  822 ;  I 

pie  V.  Miller,  14  Johns.  371 ;  Lambert  Leach,  174. 

V.  People,  9  Cow.  588  ;  People  v.  Stone,  <  Serlestead's  Case,  1  Latch,  202. 
9  Wend.  187  ;  State  t7.  Wilson,  2  Mill's  *  Sir  J.  F.  Stephen's  definition.  Dig. 
Rep.  Con.  Ct.  135  ;  State  v,  Vaughan,  C.  L.  art.  338,  is  as  follows  :— 
1  Bay,  282  ;  Hill  v.  State,  1  Yerg.  76;  *^  Every  one  oommits  the  misde- 
Com.  r.  Speer,  2  Va.  Cas.  65 ;  State  v.  meanor  oaUed  cheating  who  fraudn- 
StroU,  1  Rich.  244 ;  State  v.  Patillo,  4  lently  obtains  the  property  of  another 
Hawks,  348.  by  any  deceitful  practice,  not  amount- 
As  to  Texas  statute  against  *'  swind-  ing  to  felony,  which  practice  is  of  such 
ling,"  see  Popinanx  v.  State,  12  Tex.  a  nature  that  it  directly  affects,  or  may 
Ap.  140  ;  Davison  v.  State,  Ibid.  214.  directly  affect  the  public  at  large.  Bat 
The  subject  is  discussed  with  much  it  is  not  cheating,  within  the  meaning 
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provisions,  without  notice,  has  been  held  a  misdemeanor,  Calculated* 
though  perhaps  the  reason  of  this  may  be  that  such  an*  ^  ^^^^ 
act  is  a  nuisance  as  well  as  a  cheat.  ^    So  the  defendant 
being  indicted  for  changing  com  given  to  be  ground,  and  returning 
bad,  the  indictment  was  held  good ;  for  ^^  being  a  cheat  in  the  way 
of  trade,  it  concerned  the  public."' 

§  1119.  It  is  not,  however,  an  offence  at  common  law  to  sell  pro- 
visions with  short  measure,  where  no  false  weisht  or   ^ 

,  .  But  not  by 

token  is  used.'    In  an  early  case  in  Pennsylvania,  it  is  short  mea- 
true,  an  indictment  was  sustained  against  a  baker,  in  the  out  false  ~ 
employ  of  the  United   States  army,  for  baking  two   ^^*^^' 
hundred  and  nineteen  barrels  of  bread,  and  marking  them  as  weigh- 
ing eighty-eight  pounds  each,  when  in  fact  they  severally  weighed 
but  Bixty-eight  pounds  ;^  but  here  there  was  a  false  token  placed  by 
the  defendant  upon  the  barrels  as  a  mass,  and  this  false  token  was 
equivalent  to  a  false  measure.    In  1855  the  whole  subject  of  selling 
under  weight,  to  a  public  institution,  was  under  consideration  before 
the  English  Court  of  Appeals,  and  it  was  then  held,  that  though 

of  this  article,  to  deceive  any  person  livering  a  mixture  of  oat  and  barley 

in  any  contract  or  private  dealiug  bj*  meal.    R.  v,  Haynes,  4  M.  &  S.  214. 
lies,  nnaccompanied  by  such  practices        **  Selling  as  a  Winchester  bushel  a 

as  aforesaid."  sack  of  corn  which  is  not  a  Winchester 

The  following  are  among  the  illns-  bushel,  but  greatly  deficient.    Pink- 

trations  given  by  him  :—  ney*s  Case,  2  East  P.  G.  818." 

"  Selling  by  a  false  weight  or  mea-        In  State  v.  Phifer,  65  N.  C.  321,  the 

sure,  even  to  a  single  person.    R.  v,  distinctions  in  the  text  are  supported 

Yoang,  3  T.  R.  104.  with  much   clearness    by  Reade,   J., 

*'  Selling  clothing  with  the  alnager's  criticising  State  v.  Simpson,  3  Hawks, 

seal  forged  upon  it.     2  Russ.  Cr.  609.  620.     See,  also,  State  v.  Jones,  70  N. 

'*  Selling  a  picture  by  means  of  an  C.  78. 
imitation  of  the  name  of  a  well-known        ^  4  Blac.  Com.  162 ;  2  East  P.  C.  822. 

artist  inscribed  upon  it.     R.  v.  Closs,  Infra,  §  1434. 
D.  &  B.  460.  s  R.  v.  Wood,  1  Sess.  Cas.  217.    See 

*'  Maiming  one^s  self  in  order  to  have  infra,  $  1127. 
a  pretext  for  begging.     1  Hawk.  P.  C.        •  R.  v,  Wheatly,  2  Burr.  1125  ;  R.  v. 

55  ;  2  Ross.  Cr.  609.  Eagleton,  33  Eng.  L.  &  Eq.  545  ;  6  Cox 

**  Selling  unwholesome  bread  as  if  it  G.  C.  559  ;  R.  v.  Young,  3  T.  R.  104 ; 

were  wholesome.    2  East  P.  C.  p.  822;  Hartman  v.  Com.,  5  Barr,  60;  State 

B.  V.  Dixon,  3  M.  &  S.  11.'*  v.  Justice,    2  Dev.   199.      See  infra, 

On  the  other  hand,   the  following  §  1127. 
«aBes  have  been  held  not  to  be  cheats        *  Resp.  v.  Powell,  1  Dall.  47.     See  3 

at  common  law  : —  Rep.  Con.  Ct.  139  ;  2  Rus.  on  Cr.  9th 

'*  Receiving  barley  to  grind,  and  de-  Am.  ed.  605  et  «eg. 
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such  a  sale  is  indictable  as  a  false  pretence,  it  is  not  cognisable  at 
common  law  unless  a  false  measure  is  used.^ 

§  1120.  It  is  not  indictable  at  common  law  for  a  miller,  receiving 
good  barley  at  his  mill,  to  deliver  a  musty  and  unwhole- 
tions,  to  be  some  mixture  of  oat  and  barley  meal,  differing  from  the 
must  be  ^'  produce  of  the  barley  ;  and  Lord  Ellenborough,  G.  J., 
reeled' to'  ^°  ^  ^*®®  ^^  ^^^^  class,  said:  **The  allegation  that  the 
the  public     quantity  (of  meal)  delivered  was  musty  and  unwhole- 

ffeucrally.       ^  ^f    ^  ^  *f 

some,  if  it  had  alleged  that  the  defendant  delivered  it  as 
an  article  for  the  food  of  man,  might  possibly  have  sustained  the 
indictment ;  but  I  cannot  say  that  its  being  musty  and  unwholesome 
necessarily  and  ex  vi  termini  imports  that  it  was  for  the  food  of 
man ;  and  it  is  not  stated  that  it  was  to  be  used  for  the  sustentation 
of  man,  only  that  it  was  a  mixture  of  oat  and  barley  meal.  As  to 
the  other  point,  that  this  is  not  an  indictable  offence,  because  it 
respects  a  matter  transacted  in  the  course  of  trade,  and  where  no 
tokens  were  exhibited  by  which  the  party  acquired  any  greater 
degree  of  credit ;  if  the  case  bad  been  that  this  miller  was  owner 
of  a  soke-mill,  to  which  the  inhabitants  of  the  vicinage  were  bound 
to  resort  in  order  to  get  their  com  ground,  and  that  the  miller, 
observing  the  confidence  of  this,  his  situation,  had  made  it  a  color 
for  practising  a  fraud,  this  might  have  presented  a  different  aspect ; 
but  as  it  is,  it  seems  no  more  than  the  case  of  a  common  tradesman 
who  is  guilty  of  fraud  in  a  matter  of  trade  or  dealing."'  Putting 
a  stone,  also,  in  a  single  pound  of  butter,  has  been  held  not  indict- 
able at  common  law,  the  offence  not  being  of  such  a  general  character 
as  to  make  it  a  common  law  cheat.' 

Yet  it  is  otherwise  where  an  adulteration  is  latent,  so  that  no  sus- 
picion is  aroused  by  it,  and  is  diffused,  so  as  to  address  the  public 
as  such.  Thus  it  has  been  held  an  indictable  offence  at  common 
law  for  a  baker  to  sell  bread  containing  alum,  which  renders  it 
noxious,  although  he  gave  directions  to  his  servants  to  mix  the  alum 
in  a  manner  that  would  have  rendered  it  harmless.^    And  even 


I  R.  V.  Eagleton,  83  Eng.  L.  &  £q.  *  Weierbach  o.  Trone,  2  W.  &  S.  40S. 

645 ;  6  Cox  C.  C.  559 ;  S.  P.,  Hartman  See  Com.  v.  Warren,   6  Mass.  72 ;  2 

V,  Com.,  5  Barr,  60.    See  tn/nii  $  1127.  Rnss.  on  Crimes,  6th  Am.  ed.  276. 

<  R.  V.  Haynes,  4  M.  &  S.  214.    See,  «  R.  v.  Blzon,  4  Camp.  122 ;  3  M.  & 

also,  R.  V.  Eagleton,  33  Eng.  L.  h  £q.  S.  11.    In/rOf  §  1126. 
545  ;  6  Cox  C.  C.  559. 
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latency  is  not  a  necessarj  requisite  when  the  ase  of  the  adulterated 
product  is  compulsory.  Thus  an  indictment  will  lie  for  wilfully, 
deceitfully,  and  maliciously  supplying  prisoners  of  war  with  un- 
wholesome food,  not  fit  to  be  eaten  by  man.^ 

§  1121.  Writers  of  false  news  are  indictable  for  its  publication, 
as  an  ofience  at  common  law,  when  such  publication  is 
likely  to  affect  injuriously  the  public,  or  to  provoke  a   ^Si^feiBe 
breach  of  the  peace ;  and  it  may  also  be  held  that  the  news  may 
fabrication  of  false  news,  calculated  to  produce  any  public  able? 
detriment,  is  an  indictable  offence.'    Yet  here   again 
must  we  apply  the  tests  already  given.    The  falsity  must  be  latent 
{e.  ff.y  got  up  in  such  a  way  as  not  to  manifestly  excite  the  sus- 
picions of  the  public),  and  it  must  be  addressed  to  the  public  at 
large.     In  this  way,  the^'false  but  skilful  dissemination  of  a  report 
of  the  loss  of  a  steamer,  so  as  to  make  money  out  of  the  depression 
of  the  stock,  would  be  a  cheat  at  common  law. 

§  1122.  As  long  as  there  is  no  statute  giving  an  illicit  taint  to 
the  use  of  dice  in  public  places,  and  hence  nothing  to 
legitimately  throw  suspicion  upon  those  offering  to  play   ^J^  ^ic? 
with  dice,  it  is  indictable  at  common  law  to  employ  false 
dice,  offering  to  play  with  whomsoever  may  come.' 

§  1123.  As  to  false  notes,  also,  must  be  invoked  the  tests  of 
latency  and  publicity  of  aim,  both  of  which  must  exist  in 
an  indictable  common  law  cheat.    In  the  case  of  a  person   fa?Be  iK>te8 
offering  to  another  a  cheque  on  a  bank  where  he  has  no   JJ^^ffec^ 
funds,  neither  of  these  ingredients  exists.    The  fraud  is  public  at 
not  so  latent  as  not  to  call  up  inquiry,  for  the  very  fact 
of  a  man  offering  his  own  paper  is  notice  putting  the  person  to  whom 
the  paper  is  offered  on  his  guard.    The  fraud  is  not  addressed  to 
&e  public  at  large,  but  only  to  the  person  invited  to  take  the  cheque. 
Hence,  passing  such  a  cheque  on  an  individual  is  not  a  cheat  at 
common  law.^ 


1  Treeve's.  Case,  2  East  P.  C.  821.  dnoe  disaffeotion  is  indiotoble.    Steph. 

hfra,  §  1434.  Pig.  C.  L.  art.  95.     Infra,  §  1448. 

<  See  Stark.  Libel,  546 ;  2  Rnss.  Cr.  •  B.  p.  Lesser,  Gro.  Jac.  497 ;  R.  v. 

278 ;  State  v.  WiUiams,  2  Tenn.  108.  Madoz,  2  RoU.  R.  107. 

Infra,  §  1442.    Under  8  Edw.  I.  o.  34,  «  R.  v.  Jackson,  3  Camp.  370 ;  R.  v. 

spreadiog  false  news  in  order  to  pro-  Wavell,  1  Moody,  224 ;  R.  o.  Lara,  6 
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But  it  is  otherwise  when  there  are  issued  false  bank  notes  so  closely 
resembling  genuine  bank  notes  as  to  deceive  the  public  at  large* 
Here  there  is  latency,  for  there  is  nothing  on  the  face  of  the  trans- 
action to  invite  inquiry ;  and  here  the  offence  is  addressed  to  the 
public  at  large,  for  no  one  gets  up  such  notes  to  cheat  solely  a  par- 
ticular individual.  We  have  here,  therefore,  the  essentials  of  a 
cheat  at  common  law.^ 

§  1124.  The  apparent  obscurity  in  the  cases  of  cheats  by  false 
personation  is  removed  by  the  application  of  the  same 
false  per.  tests.'  If  a  pretender  (e.  ^.,  Perkin  Warbeck,  or  the 
sonation.  Xichboume  claimant)  palm  himself  off  on  a  community 
as  another  person,  and  under  the  guise  of  his  assumed  character 
obtain  credit  from  the  public  at  large,  he  is  indictable  as  a  cheat, 
assuming  that  he  imposes  upon  persons  who  have  no  notice  that  his 
claims  are  disputed,  and  also  that  he  addresses  his  imposture  to  the 
public  at  large.  The  offence  is  then  one  aimed  at  the  public  gener- 
ally, and  is,  supposing  there  is  no  notice  to  put  others  on  their 
guard,  aimed  as  much  at  the  careful  as  the  careless.  Hence  it  is  a 
cheat  at  common  law.  The  same  rule  applies  when  a  person,  ap- 
parently a  major,  gets  money  from  the  public  at  large  as  a  major, 

T.  R.  565.    See  Rannej*  v.  People,  22  ment  purporting  to  be  a  five  dollar  bill 

N.  Y.  413  ;  SUte  v.  Allred,  84  N.  C.  of  the  Bank  of  Tallahassee,  in  Florida, 

749.    See,  however,  R.  v.  Thorn,  C.  k  the  blanks  of  which  were  filled  np,  ez- 

M.  206,  where  it  was  held  that  false  eept  those  opposite  the  words  '*  Cash* 

personation,  ooapled  with  a  false  order,  ier*'  and  '*  President ;"  but  in  these 

is  a  common  law  cheat.  blanks  an  illegible  scrawl  was  written, 

>  Com.  V.  Boynton,  2  Mass.  77.  which,  on  careless  inspection,  might 

Thus,  in  Virginia,  it  has  been  held  Lave  been  mistaken  for  the  names  of 

that    the    procuring   goods,    etc.,  by  those   oflloers :    and   the    defendants 

means  of  a  note  purporting   to  be  a  knew,  before  they  passed  the  instrn- 

bank  note  of  the  Ohio  Exporting  and  ment,  that  it  was  worthless ;   it  was 

Importing  Companj*,  there  being  no  held,  in  South  Carolina,  that  thej  were 

such   bank  or  company,  is  a  cheat,  guilty,  at  common  law,  of  cheating  by 

punishable  by  indictment  at  common  a  false  token.    State  v.  Stroll,  1  Rich, 

law,  if  the  defendant  knew  that  it  was  244.    And  such  is  the  law  in  Pennsyl- 

such  a  false  note.    It  is  necessary,  in  yania,  in  respect  to  a  counterfeit  bank 

such  case,  to  aver  the  scienter  in  the  note  of  another  State.    Lewis  v.  Com., 

indictment.    Com.  v.  Speer,  2  Va.  Cas.  2  S.  &  R.  551.    As  to  forgery  in  such 

65  ;  State  v.  Grooms,  5  Strob.  158  ;  m-  oases,  see  suprOf  §  660* 

proj  §  748 ;  but  see  State  v.  Patillo,  4  *  As  to  false  personation  under  stat- 

Hawks,  348.    Where  the  defendants  utes,  see  tn/Va»  §§  1135, 1139, 1149.    As 

purchased  goods  from  the  prosecutor's  to  false  pretence  of  infancy,  see  in/rut 

clerk,  and  gave  in  payment  an  instru-  §  1149. 
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when  really  a  minor  ;^  and  when  a  married  woman  obtains  general 
credit  by  pretending  to  be  unmarried.'  Bat  suppose  the  pretender 
goes  simply  to  an  individual,  and  with  that  individual  uses  his  pre- 
tended character  as  a  basis  for  getting  money,  while  there  is  noth- 
ing about  the  pretender's  appearance  or  general  reputation  to  sus- 
tain such  character.  In  such  case,  there  being  no  latency,  since 
there  is  a  direct  subject  tendered  to  the  prosecutor  on  which  to 
make  inquiry,  and  the  fraud  being  pointed  at  a  single  individual,  it 
is  not  a  cheat  at  common  law.* 

§  1125.  A  false  stamp  or  trade-mark,  so  made  as  to  deceive  the 
public  generally,  is  clearly  on  this  reasoning  indictable.*  ^^^  ^ 
More  doubtful  is  an  English  ruling,  that  it  is  a  cheat  at  of  false 
common  law  for  a  painter  falsely  to  put  the  name  of  an  and  trade- 
old  master  on  a  copy.*    Yet  this  may  be  accepted  on  the   J^*hore' 
supposition  that  the  work  was  skilfully  and  subtly  done,  na™e»« 
80  as  to  give  no  notice  of  falsity,  and  the  fraud  was  addressed  to 
the  public  at  large,  by  means  of  its  adoption  as  a  trade  by  the  fab- 
ricator, enabling  him  to  throw  fraudulent  pictures  generally  on  the 
market. 

§  1126.  Indictability,  therefore,  cannot  be  predicated  of  cheats 
where  the  falsity  is  not  latent,  and  the  fraud  not  addressed   ^^^  ^^^ 
to  the  public  at  large ;  e.  ^.,  false  warranties,  reading  cheats 
false  papers  to  an  individual  and  obtaining  his  signature,   sity  \b  not 
and  false  pretences  to  an  individual.     In  other  words,  if  iddre^ed^ 
a  cheat  is  not  of  such  a  general  character  as  to  address  *?  ^^®  P"^' 

licatlarg^e; 

the  public,  and  is  not  executed  by  means  of  latent  false 
devices,  it  is  not  indictable  at  common  law  f  for,  as  has  tences^not 
been  seen,  if,  without  false  weights,  a  party  sells  to  an-   *^'^®***- 
other  a  less  quantity  than  he  pretends  to  sell,  it  is  no  public  offence.' 
Thus  falsely  warranting  an  unsound  horse  to  be  sound,  knowing  it 

1  See  1  Gab.  Cr.  L.  204.  Watlcins,  3  Ibid.  441 :  Rannej  v.  Peo- 

«  R.  V.  Hanson,  Say.  229 ;  2  Bast  P.  pie,  22  N.  Y.  413 ;  Wright  v.  People, 

C.  821 ;  Trom.  P.  C.  101, 102.  Breese,   66  ;   State  v.  StroU,   1   Rich. 

»  See  1  East  P.  C.  1010.  244. 

«  See  2  East  P.  C.  820 ;  Whart.  Confl.  »  R.  v.  Young,  3  T.  R.  104;  R.  v. 

of  Laws,  §  326.  Eagleton,  33  Eng.  L.  k  Eq.  640 ;  6  Cox 

'  R.  ».  Closs,  Dears.  &  B.  C.  C.  460.  C.  C.  559 ;  Hartman  v.  Ck>in.,  5  Bair, 

*  R.  V.  Wheatley,  1  W.  Bl.  273,  Borr.  60  ;  State  v.  Justice,  2  Dev.  199.    Su- 

1125 ;  U.  S.  V.  Porter,  2  Cranch  C.  C.  pra,  §  1121. 

60 ;  U.  S.  V.  Hale,  4  Ibid.  83 ;  U.  S.  v. 
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to  be  otherwise,  is  no  oSSsnce  at  common  law,  anlesa  there  be  a  con- 
spiracy to  defraud,  and  then  an  indictment  might  stand  for  a  con- 
spiracy.^ Nor  is  it  an  offence  to  cause  an  illiterate  person  to  exe- 
cute a  deed  to  his  prejudice^  by  reading  it  over  to  him  in  words 
different  from  those  in  which  it  is  written,  unless  there  be  a  con- 
spiracy.' 

On  the  same  reasoning,  the  deeeitiPul  receiving  of  money  from  one 
man  for  the  use  of  another,  upon  a  false  pretence  of  having  a  mes- 
sage and  order  to  that  purpose,  is  not  an  offence  at  common  law  in 
a  private  transaction,  because  it  is  accompanied  with  no  manner  of 
artful  contnvance,  but  only  depends  on  a  bare  naked  lie ;  and  it 
was  supposed  to  be  needless  to  attach  punishment  to  such  mischief, 
against  which  common  prudence  and  caution  might  be  a  sufficient 
security.'  On  the  same  principle,  it  is  not  indictable  at  common 
law  to  get  possession  of  a  note,  under  pretence  of  wishing  to  look  at 
it,  and  then  to  carry  it  away,  and  refuse  to  return  it  ;*  nor  to  pre- 
tend to  have  money  ready  to  pay  a  debt,  and  thereby  obtain  a 
receipt  in  discharge  of  the  debt,  without  paying  the  money ;'  nor  to 
obtain,  in  violation  of  an  agreement,  and  by  false  pretences,  posses- 
sion of  a  deed  lodged  in  a  third  person's  hand  as  an  escrow  ;*  nor 
to  obtain  goods  on  credit  by  falsely  pretending  to  be  in  trade,  keep- 
ing a  grocery  shop,  and  by  giving  a  note  for  the  goods  in  a  fictitious 
name  ;'  nor  to  put  a  stone  into  a  pound  of  butter  so  as  to  increase 

>  R.  V.  Pyweil,  1  Stark.  402 ;  State  were  gailtjr  of  the  offenoe  of  a  conspi- 

r.  Delyoo,  1  Bay,  353  ;  and  see'  R.  v,  racy  to  cheat,  but  not  of  the  offence  of 

Codrington,  1  C.  &  P.  661.  cheating.   R.  v,  Mackarty,  2  Ld.  Raym. 

•  See  2  East  P.  G.  c.  18,  a.  5,  p.  823 ;  1179, 1184  ;  3  Ibid.  325  ;  2  Burr.  1129  ; 

1  Hawk.  c.  71,  8.  1 ;   and  see  R.  v.  2  East  P.  C.  824.     It  has  been  held, 

Paris,  1  Sid.  431 ;  Com.  v.  Sankey,  22  however,  indictable  to  get  a  person  to 

Penn.   St.   390;  Wright  v.  People,  1  lay  money  on  a  race,  and  to  prevail 

Breese,  66 ;  State  v.  Justice,  2  Dev.  199  ;  with  the  party  to  run  booty ;  yet  the 

per  contra.  State  i;.  Bi'Leran,  1  Aiken,  ground  of  the  decision  appears  to  have 

311 ;  Hill  V.  State,  I  Yerg.  76,  where  been  tliat  the  offenoe  amounted  to  oon- 

the  ignorance  of  writing  of  the  party  spiraoy.     6  Mod.  42.  c. 

defrauded  was  held  to  constitute  the  *  1  Hawk.  c.  71,  s.  2 ;  2  Bast  P.  C. 

cheat.     See  comments  on  these  cases,  618. 

1  Ben.  &  H.  Lead.  Cas.  16;  and  see  *  People  v.  Miller,  14  Johns.  871. 

aupra^  ^§  674,  676,  702.  '  People  o.  Babcock,  7  Johns.  201. 

Where  two  persons  pretended,  the  '  U.  S.  v.  Carico,  2  Cranch  G.  G.  446; 

one  to  be  a  merchant,  the  other  a  bro-  Cora.  v.  Hearsey,  1  Mass.  137. 

ker,  and,  as  such,  bartered  bad  wine  '  Com.  v.  Warren,  6  Mass.  72.    Se^ 

for  hats,  it  was  considered  that  they  People  v.  Qales,  13  Wend.  31 1« 
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its  weight  ;*  nor  to  obtain  money  by  falsely  representing  a  spurious 
Dote  of  hand  to  be  genuine ;'  nor  to  obtain  goods  by  falsely  pre- 
tendiDg  to  be  sent  by  a  third  person.'    Undoubtedly  there  are  old 
cases  which  seem  to  give  a  wider  scope  to  common  law  cheats.   These 
cases,  howcTcr,  were  before  the  statutes  making  false  pretences  in- 
dictable, and  thereby  settling  on  a  clear  and  permanent  basis  the 
distinction  between  cheats  at  coDomon  law  and  statutory  cheats^  by 
false  pretences.' 

§  1127.  The  reasons  for  the  distinction  between  public  and  private 
cheats  are  thus  given  by  Lord  Mansfield  in  a  case  where 
the  defendant  was  convicted  of  selling  beer  short  of  the   dtstiDction 
due  and  just  measure,  to  wit,  sixteen  gallons  as  and  for  pu^^fJ^^Qd 
eighteen.     This  "  is  only  an  inconvenience  and  injury  to  private 
a  private  person,  arising  from  that  pnvate  person  s  own 
negligence  and  carelessness  in  not  measuring  the  liquor  upon  receiv- 
ing it,  to  see  whether  it  held  the  just  measure  or  not.    The  offence 
that  is  indictable  must  be  such  as  affects  the  public.  As  if  a  man  use 
false  weights  and  measures  and  sell  by  them'  to  all  or  to  many  of  his 
customers,  or  use  them  in  the  general  course  of  his  dealing ;  so  if  a 
man  defrauds  another,  under  false  tokens,  for  these  are  deceptions 
that  common  care  and  prudence  are  not  sufficient  to  guard  against. 
So  if  there  be  a  conspiracy  to  cheat :  for  ordinary  care  and  caution 
is  no  guard  against  this.     These  cases  are  much  more  than  private 
injaries ;  they  are  public  offences.     But  here  it  is  a  mere  private 
imposition  or  deception ;  no  false  weights  or  measures  are  used ; 
no  false  tokens  given ;  no  conspiracy ;  only  an  imposition  on  the 

>  Weierbach  v.  Trone,  2  W.  &  S.  408.  nae  of  an  apparent  token,  which  in 

Supra,  §  1120.  reality  was,  upon  the  very  face  of  it,  of 

*  State  9.  PatiUo,  4  Hawks.  348.  See  no  more  credit  than  his  own  assertion, 
Com.  9.  Speer,  2  Va.  Cas.  66  ;  State  v.  and  was  not  of  a  pablio  nature.  2  East 
Stroll,  1  Rich.  244.  P.  C.  o.  18,  s.  2 ;  2  Rubs.  C.  &  M.  3d 

*  iu  a  caae  where  this  was  decided  ed.  283.  Bee  State  v.  Samner,  10  Vt. 
the  ooart  said :  *'  We  are  not  to  indict  587  ;  People  v.  Miller,  14  Johns.  371." 
one  man  for  making  a  fool  of  another ;  The  indictment  in  any  case  must  al- 
let  him  bring  his  actions."  R.  p.  Jones,  lege  a  false  token  or  device.  R.  v. 
2  Ld.  Raym.  1013 ;  1  Salk.  379  ;  6  Mod.  Lara,  6  T.  R.  566  ;  and  see  R.  v.  Flint, 
105,  S.  C. ;  and  see  R.  v.  Bryan,  2  R.  &  R.  460.     St^a,  $  1120. 

Strange,  866 ;  R.  v,  Gibbs,  1  East,  173.  «  See  R.  v.  Searlestead,  1  Latch,  202 ; 

That  this  may  be  larceny,  seo  m/nv,  §  R.  v.  Jones,   2  East  P.  C.  822 ;   R.  9. 

91S,  **  It  seems  the  same  doctrine  will  Mawbey,  6  T.  R.  619 ;  People  v.  Gates, 

hold  good,  though  the  defendant  made  13  Wend.  311. 
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person  he  was  dealing  with,  in  delivering  him  a  less  qoantity  in- 
stead of  a  greater,  which  the  other  carelessly  accepted.  It  is  only 
a  non-performance  of  his  contract ;  for  which  non-performance  the 
other  maj  bring  his  action.  The  selling  an  onsound  horse  for  a 
sound  one  is  not  indictable ;  the  buyer  should  be  more  upon  his 
guard."^  The  distinction  which  is  laid  down  as  proper  to  be  at- 
tended to  in  all  cases  of  this  kind  is  this :  that  in  impositions  or 
deceits  where  common  prudence  may  guard  persons  against  their 
suffering  from  them,  the  offence  is  not  indictable  ;  but  where  false 
weights  and  measures  are  used,  or  false  tokens  produced,  or  such 
methods  taken  to  cheat  and  deceive,  as  people  cannot  by  any  ordinary 
care  or  prudence  be  guarded  against,  then  it  is  an  offence  indictable. 
The  same  position  has  since  been  repeatedly  reaffirmed.' 

§  1127  a.    Where,  by  means  of  the  ehetitj  posseision  only  of 

goods  is  obtained,  the  owner  retaining  the  property,  and 
poeseLio/  afterwards  the  property  is  feloniously  appropriated  by 
offen^i'^^  the  taker,  this  is  larceny ;  and  if  the  indictment  be  for 
F^^        the  cheat,  there  is  at  common  law  a  merger  in  those 

jurisdictions  where  cheats  are  only  misdemeanors.' 
§  1128.  It  has  been  said  in  Tennessee,  under  a  statute,  that  an 

indictment  for  selling  by  false  weights  must  specify  the 
for  public  person  to  whom  the  sale  was  made.^  But  this,  as  a 
not*name^  common  law  rule,  is  not  only  inconsistent  with  authority,' 
P^^y  but  with  sound  reason,  if  it  means  anything  more  than 

that  when  an  overt  act  of  cheating  has  been  executed  the 
person  cheated  is  to  be  named,  or  averred  to  be  unknown.  For  it  is 
the  essence  of  the  common  law  cheat  that  it  should  be  addressed  to 
the  public  generally.  The  true  course  is  to  aver  that  the  cheat  was 
devised  to  defraud  the  public  generally,  and  then  to  aver  that  it 
was  operative  in  the  particular  case,'  supposing  that  the  cheat  was 
consummated. 

§  1129.  Where  the  fraud  has  been  effected  by  false  tokens,  and 
the  offence  is  so  charged,  the  false  tokens  must  be  specified  and  set 
forth,  and  it  must  appear  that  by  them  the  goods  were  obtained.' 

I  R.  9.  Wheatljr,  2  Burr.  1125 ;  1 W.  •  R.  o.  Cloes,  Dean.  &  B.  460. 

Bl.  273.  T  See  State  v.  Corbett,  1  Jones   (N. 

*  Supra^  §&  1117-9.  C.)f  264,  which  case  simpljr  holds  that 

*  Suffra,  §  964 ;  in/ra,  §  1344.  when  a  cheat  is  executed  the  exeou- 

*  State  r.  Woodson,  5  Humph.  66.  tion  most  be  set  forth. 

*  R.  V.  Gihbs,  8  Mod.  68.  *  R.  v.  does,  Dears.  &  B.  460. 
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It  is  not  sufficient  to  allege  generally  that  the  cheat  was  effected 
by  certain  false  tokens  or  false  pretences.^    But  it  is 
unnecessary  to  describe  them  more  particularly  then  as   cheating 
they  were  shown  or  described  to  the  party  at  the  time,  Itemed! 
in  consequence  of  which  he  was  imposed  upon ;  and  it 
is  also  said  not  to  be  necessary  to  make  any  express  allegation  that 
the  facts  set  forth  show  a  false  token.'    To  charge  the  defendant 
simply  as  a  ^^  common  cheat"  is  clearly  insufficient.' 


II.  STATUTORY  CHEATS  BY  FALSE  PRETENCES. 

1.    General  Rules  of  Construction. 

§  1130.  By  statutes  existing  in  the  several  States  of  the  Ameri- 
can Union  the  obtaining  goods  by  false  pretences  is  made  indicta- 
ble.^   The  object  of  these  statutes  was  not  to  expand  the  common 

1  2  East  P.  C.  0.  18,  a.  13,  p.  837.  obtain  from  any  other  person  any  chat- 

'  Ibid.  p.  838.     Infraf  §§  1213  et  seq.  tels,  money,  or  yalaable  security,  with 

*  State  V.  Johnson,  1  Chipm.  129.  intent  to  cheat  or  defraud  any  person 

*  Tlie  statute  of  30  Geo.  II.  o.  24,  the  of  the  same,"  snch  person  shall  be 
original  from  which  most  of  our  stat-  guilty  of  a  misdemeanor,  and  punished 
utes  are  drawn,  after  reciting  that  as  therein  required :  ^^ Provided  alxoays^ 
divers  evil-disx)osed  persons  had,  by  That  if  upon  the  trial  of  any  person 
Tarions  subtle  stratagems,  etc.,  fraud-  indicted  for  snch  misdemeanor,  it  shall 
ulently  obtained  diy era  sums  of  money,  be  proved  that  he  obtained  the  prop- 
etc.,  to  the  great  injury  of  industrious  erty  in  question  in  any  such  manner 
families,  and  to  the  manifest  prejudice  as  to  amount  in  law  to  larceny,  he 
of  trade  and  credit,  enacts  : —  shall  not,  by  reason  thereof,  be  entitled 

Obtaining   Goods,   etc.,  by  False  Pre-  to  he  acquitted  of  such  misdemeanor ; 

tences, — **That  all  persons  who  know-  and  no  such  indictment  shall  be  re- 

ingly  and  designedly,  by  false  pretence  movable  by  certiorari;  and  no  person 

or  pretences,  shall  obtain  from  any  tried  for  such  misdemeanor  shall  be 

person  or  persons  money,  goods,  wares,  liable  to  be  afterwards  prosecuted  for 

or  merchandise,  with  intent  to  cheat  larceny  on  the  same  facts." 

or  defraud  any  person  or  persons  of  The   distinction    between    the    two 

the  same,  shall  be  deemed  offenders  statutes,  it  will  be  observed,  consists 

against  law   and  the  public  peace,"  in  two  features,  and,  with  these  ezcep- 

and  shall  be  punished  as  therein  re-  tions,  the  interpretation  given  by  the- 

quired.  courts  to  the  one  may  be  considered  as  • 

The  statute  of  7  &  8  Geo.  IV.  c.  30,  equally  applying  to  the  other.    In  the 

9.  53,  provides  : —  first  place,  by  the  30  Geo.  II.  c.  24,  the 

Samey  provided  if  Offence  amount  to  subject  matter,  the  obtaining  of  which.. 

Larceny  there  be  no  Acquittal, — "That  if  by  false  pretences  is  made  indictable, 

any  person  shall  by  any  false  pretence  is  limited  to  '*  goods,  wares,  or  mer- 
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law  definition  of  cheats,  but  to  create  a  new  offence  which  that 
definition,  when  properly  stated,  did  not  cover.  The  distinction  is 
this :  No  cheat  is  indictable  at  common  law  unless  effected  by  con- 
spiracy, or  unless  it  be  marked  by  latency,  subtlety,  and  generality 
of  operation,  as  to  affect  all  likely  to  come  within  its  range ; 
whereas,  under  the  statutes  now  before  us  it  is  made  indictable  to 
obtain  money  or  goods  from  individuals  by  any  designedly  false 

ohandise ;"  hy  the  7  &  8  Geo.  IV.  o.  29,  '<  (b)  >  With  intent  to  defraud  or  in- 
8.  53,  it  comprises  **  any  chattels,  Jure  any  other  person  by  any  false 
money,  or  vcduahle  security.*^  In  the  pretence,  frandnlently  causes  or  in- 
second  place,  what  constitutes  the  main  duces  any  other  person  to  *  execute  any 
point  of  difference,  and  what  the  pre-  valuable  security,  or  to  write,  impress, 
amble  of  the  latter  statute  indicates  or  affix  his  name,  or  the  name  of  any 
when  it  states  that  a  failure  of  Justice  other  person,^  upon  any  paper  or  parch- 
frequently  arises  from  the  subtle  dis-  ment,  in  order  that  the  same  may  af- 
tinction  between  larceny  and  fraud,  is,  terwards  be  made  or  converted  into,  or 
that  under  the  30  Geo.  11.  o.  24,  when-  used  or  dealt  with  aa,  a  valuable  seou- 
ever  the    offence  on  trial  proved  to  rity. 

amount  to  constructive  larceny,   the  ''It  is  not  an  offence  to  obtain  by 

common  law,  by  merging  the  misde-  false  pretences  any  chattel  which  is  not 

meaner  in  the  felony,  worked  the  ao-  the  subject  of  larceny  at  common  law, 

quittal  of  the  defendant ;  whereas,  by  but  it  is  immaterial  whether  such  a 

the  7  &  8  Geo.  IV.  c.  29,  s.  53,  it  is  pro-  chattel  so  obtained  is  or  is  not  in  ex- 

vided  that  by  reason  of  such  merger,  istence  at  the  time  when  the  false  pre- 

he  shall  not  be  entitled  to  acquittal.  tence  is  made,  if  the  thing,  when  made, 

By  24  &  25  Vict.  c.  96,  thotse  stat-  is  obtained  by  the  false  pretence, 

utes  are  modified  in  modes  hereafter  '*  It  is  not  an  offence  to  obtain  credit 

noticed.  iu  a  partnership  account  by  false  pre- 

Sir  J.  F.  Stephen  thus  summarizes  the  tence  as  to  the  amount  which  a  partner 

English  law  on  this  topic : —  is  entitled  to  charge  against  the  part- 
nership funds."     To  this  is  cited  R.  v. 

Dig.  Cb.  L.,  Art.  329.  Evans,  L.  &  C.  766,  of  which  case  Sir 

Obtaining  Goods,  etc,,  by  False  Pre-  J.  F.  Stephen  says  he  is  "  unable  to  fol- 

<enc«.-"  Every  one  commits  a  misde-  low  the  reasoning  of  this  Judgment." 

meaner,  and  is  liable,  upon  conviction  ^8  ^  Maine,  see  State  t;.  Mills,  17 

thereof,  to  five  years'  penal  servitude  ,  ^^^^  ^  ^^  g    ^^^  ^^^^^^  ^^  ^^^^^  ^^ 

as  a  maximum  punishment,  who,  ^^„  ^^^^  ^^^  „  B,  ,,  Dauger,  D.  k  B.  907, 

*^  (a)  ^  By  any  false  preteuoe  obtains  and  greatljr  extendB  the  old  law  on  the  snb- 

from   any  other   person   any  chattel,  Ject    See  Mr.  Oreaves'a  note  to  the  eection  in 

1      vi     ~  ^«^»».    »ui,   ««       hla  edition  of  the  Acts, 
money,  or  valuable  security,  with  in-       ,  -,  .  ^  ,  ,  .^  ._  ..  ^    .   « 

■^ »  "^ '  •  Make,  accept,  Indorse,  or  destroy  the  whole 

tent  to  defraud ;  or  who,  ^,  |^y  p^^^  of. 

*  Or  of  anf  eompanf,  firm,  or  copartnership, 
>  24  ft  2ft  Vict.  c.  96,  s.  88,  8.  as  explained    or  the  seal  of  any  body  corporate,  company, 
by  the  cases.  or  society. 
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statements  of  facts  likelj,  onder  the  particular  circumstances  of  the 
case,  to  deceive.* 

Before  proceeding  to  an  analytical  examination  of  the  constituent 
elements  of  the  statutes,  it  may  not  be  out  of  place  to  notice  some 
of  their  general  features,  as  judicially  settled. 

He.  211.    In  Connectlont,  the  statute  after  the  date  of  the  statute.    Com.  v. 

(title  21,  §  114,  ed.  1835)  embraces  the  Swinnej,  1  Va.  Cas.  150,  151.    See, 

provisions  of  33  Hen.  VIII.,  32  Geo.  II.  also.  State  v.  Patillo,  4  Hawks,  348. 
and  52  Geo.  III. ;  and  the  English  de-         In  VermoDt,  under  a  statute  limited 

cisions   are  there  adopted.     State  v.  to  false  tokens,  it  was  held  that  fraudu- 

Rowley,  12  Conn.  101.  lent  and  false  representations  of  a  man's 

By  the  N.  Y.  Penal  Code  of  1882,  §  property  and  resouroes  were  not  indict- 

541,  larcenjT)  embezzlement,  and  obtain-  able ;  the  language  of  the  statute  being 

ing  goods  hy  false  pretences  are  made  a  narrower    than    that  of   30  Geo.   II. 

common  offence,  under  the  title  of  lar-  State  v.  Sumner,  10  Vt.  599.     Subse- 

oenjr.     (See  tupra^  §§  888,  1009,  1029.)  quently,    however,    the    statute    was 

For  prior  statutes,  see  Fay's  Dig.  272 ;  amended    by   introducing   the  words 

People  V.  Crissie,  4  Denio,  525  ;  People  '*  false  pretences.'' 
V.  Galloway,  17  Wend.  540.    But  while        The  statute  33  Hen.  VIII.  has  been 

obtaining  goods  by  false  pretences  is  recognized  in  New  York,  12  Johnson, 

thus  called  larceny,  its  former  charac-  293 ;  9  Wend.  188  ;  in  Massachusetts, 

teristlcs  are  retained.  C!om.  v.  Warren,  6  Mass.  72  ;  though 

Under  the  Virginia  statute  an  indict-  not  in  Pennsylvania,  Resp.  v.  Powell, 

ment  for  the  offence  may  be  either  in  1  Dall.  47* 

the  form  of  indictment  for  larceny  at        Under  the  South    Carolina  Act  of 

common  law ,  or  by  charging  the  specific  1791 ,  an  indictment  was  held  bad  which 

facts  which  the  act  declares  shall  be  merely    alleged    that    the    defendant 

deemed  larceny.    Leftwich  v.  Com.,  20  falsely,  fraudulently,  etc.,  pretending 

Grat.  716.  that  a  certain  mulatto  was  a  slave,  did 

By  prior   statute  in  Virginia,   the  falsely,  etc.,  cheat  and  defraud  one 

merely  giving  a  man's  own  draft  on  a  A.,  by  selling  said  mulatto  to  him  for 

banker  in  whose  hands  the  drawer  has  a  slave,  when  said  mulatto  was  free. 

no  funds  is  no  more  than  his  bare  State  v.  Wilson,  Rep.  Con.   Ct.  135. 

assertion  that  the  money  will  be  paid.  But  it  is  swindling,  within  the  pur- 

Com.  9.  Speer,  2  Va.  Cas.   65  ;   Ibid,  view  of  this  statute,  to  obtain  horses 

146,  151.  from  an  ignorant  man,  by  threats  of 

Bat  an  indictment  was  held  good  a  criminal  prosecution,  and  also  by 

which  alleged  the  obtaining  from  the  threats  of  his  life.     State  v.  Vaughan, 

Bank  of  Virginia,  by  false  pretence,  of  1  Bay,  282.    The  same  rule,  however, 

"  fifty  dollars  in  money,  current  in  the  does  not  apply  when  a  blind  horse  is 

Commonwealth  of  Virginia,  although  sold  as  a  sound  one.     State  v.  Delyon, 

it  was  contended  that,  as  the  preamble  1  Bay,  353;  Code,  1849,  c.  192,  §  30. 
of  the  statute  recited   a  preexisting        ^  5ti/>ra,  §§  1126-1127;  tn/ra,  §  1186. 

evil,  etc.,  as  the  cause  of  its  enactment.  For  English  statutes  see  2  Russ.  on  Cr. 

it  could  not  extend  to  banks  which  did  9th  Am.  ed.  619  et  9eq, 
not  exist  in  Virginia  until  mauy  years 
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§  1131.  In  the  first  case  reported  on  the  subject/  Lord  Kenyon 
said :  ^'  This  indictment  being  founded  on  the  statute  30 
are  to  be  ^^^-  ^^'  ^*  2*^)  ^  different  from  a  common  law  indict- 
?n  ac^or^.  mcut.  When  it  passed,  it  was  considered  to  extend  to 
ance  with .  every  case  where  a  party  had  obtained  money  by  falsely 
representing  himself  to  be  in  a  situation  in  which  he  was 
not,  or  any  occurrence  which  had  not  happened,  to  which  persons  of 
ordinary  caution  might  give  credit.  The  statute  of  the  33  Hen. 
YIII.  c.  1,  requires  a  false  seal  or  token  to  be  used  to  bring  the 
person  imposed  upon  into  the  confidence  of  the  other;  but  that 
being  found  to  be  insufficient,  the  statute  30  Geo.  II.  c.  24,  intro- 
duced another  offence,  describing  it  in  terms  exceedingly  general. 
It  seems  difficult  to  draw  the  line,  and  to  say  to  what  cases  the 
statute  shall  extend,  and  therefore  we  must  see  whether  each  par- 
ticular case  as  it  arises  comes  within  it.  In  the  present  case,  four 
men  came  to  the  prosecutor,  representing  a  race  as  about  to  take 
place  ;  that  William  Lewis  should  go  to  a  certain  distance  within  a 
limited  time ;  that  they  betted  on  the  event,  and  they  should  pro- 
bably  win ;  he  was  perhaps  too  credulous,  and  gave  confidence  to 
them,  and  advanced  his  money ;  and  afterwards  the  whole  story 
proved  to  be  an  absolute  fiction.  Then  the  defendants,  morally 
speaking,  have  been  guilty  of  an  offence.  I  admit  there  are  certain 
singularities  which  are  not  the  subject  of  criminal  law.  But  when 
the  criminal  law  happens  to  be  auxiliary  to  the  law  of  morality,  I 
do  not  feel  any  inclination  to  explain  it  away.  Now  this  offence 
is  within  the  words  of  the  act,  for  the  defendants  have  by  false 
pretences  fraudulently  contrived  to  obtain  money  from  the  prose- 
cutor, and  I  see  no  reason  why  it  should  not  be  held  to  be  within 
the  meaning  of  the  statute."  Ashurst,  J.,  said:  ^^The  statute 
80  Geo.  II.  c.  24,  created  an  offence  which  did  not  exist  before, 
and  I  think  it  includes  the  present.  The  legislature  saw  that  all 
men  were  not  equally  prudent,  and  this  statute  was  passed  to  pro- 
tect the  weaker  part  of  mankind."  Buller,  J.,  remarked:  ^^The 
ingredients  of  this  offence  are  the  obtaining  money  by  false  pretences 
and  with  intent  to  defraud.  Barely  asking  another  for  a  sum  of 
money  is  not  sufficient,  but  some  pretence  must  be  used,  and  that 
pretence  false ;  and  the  intent  is  necessary  to  constitute  the  crime. 

1  Young  V.  R.,  3  T.  R.  98. 
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If  the  inteDt  be  made  oat,  and  the  false  pretence  used  in  order  to 
effect  ity  it  brings  the  case  within  the  statute."^ 

§  1182,  In  an  early  case  on  the  New  York  statute,*  Walworth, 
Chancellor,  when  commenting  in  the  Court  of  Errors  on  the  law  as 
above  laid  down,  said :  ^^  I  am  aware  from  numerous  cases  which 
have  come  under  my  notice,  judicially  and  otherwise,  that  the  rule 
of  morality  established  by  the  decisions  under  these  statutes,  and 
by  the  common  law  of  Scotland,  has  been  deemed  too  strict  for 
those  who,  in  1825  and  subsequently,  have  been  engaged  in  de- 
frauding widows  and  orphans,  and  the  honest  and  unsuspecting  part 
of  the  community,  by  inducing  them  to  invest  their  little  all,  which, 
in  many  instances,  was  their  only  dependence  for  the  wants  and 
infirmities  of  age,  in  the  purchase  of  certain  stocks  of  incorporated 
companies,  which  the  vendors  fraudulently  represented  as  sound 
and  productive,  although  they  at  the  time  knew  the  institutions  to 
be  insolvent,  and  their  stock  perfectly  worthless.  But  I  am  yet  to 
learn  that  a  law  which  punishes  a  man  for  obtaining  the  property  of 
his  unsuspecting  neighbor  by  means  of  any  wilful  misrepresentation 
or  deliberate  falsehood,  with  intent  to  defraud  him  of  the  same,  is 
establishing  a  rule  of  morality  which  will  be  deemed  too  rigid  for 
the  respectable  merchants  and  other  fair  business  men  of  the  city  of 
New  York,  or  any  other  part  of  the  State.  Neither  do  I  believe 
that  any  honest  man  will  be  in  danger  of  becoming  a  tenant  of  the 
state  prison  if  the  statute  against  obtaining  money,  or  other  things 
of  value,  by  false  and  fraudulent  pretences,  is  carried  into  full  effect, 
according  to  the  principles  of  the  decisions  to  which  I  have  referred. 
But  it  may  indeed  limit  and  restrain  the  fraudulent  speculations 
and  acts  of  some,  whose  principles  of  moral  honesty  are  regulated 
solely  by  the  denunciations  of  the  penal  code.  The  law  on  this 
point,  as  laid  down  by  the  Supreme  Court  in  this  and  numerous 
other  cases,  is  unquestionably  the  settled  law  of  the  land,  in  con- 
formity with  both  the  spirit  and  the  intent  of  a  positive  legislative 
enactment." 

§  1188.  "  It  should  be  remembered,  however,"  to  quote  from  a 
judge  whose  opinions  on  criminal  jurisprudence  are  entitled  to  pecu- 

*  See,  also,  the  interesting  and  well-  sylvania  in  which  the  law  was  settled, 

digested  opinion  of  Recorder  Vaux,  in  Recorder's  Decisions,  47,  75. 

Hutchinson  and  Turner's  Cases,  which  *  People  v.  Hajrues,  14  Wend.  546, 

are,  in  fact,  the  first  instances  in  Penn-  559. 
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liar  weight,  '^  that  the  term  ^  false  pretence'  is  of  great  latitude,  and 
may  be  made  to  embrace  any  and  every  false  representation  made 
by  a  party  fraudulently  obtaining  property  from  another  which  a 
prosecutor  will  swear  has  induced  him  to  part  with  such  property. 
Is  this  act  to  have  a  range  so  wide  and  sweeping  as  this,  or  is  it  to 
be  limited  in  its  operation  ?  and  in  what  does  such  limitation  con- 
sist ?  Although  in  ethics  every  misrepresentation  is  morally  wrong, 
yet  if  so  severe  a  standard  of  conduct  is  to  be  introduced  into  our 
criminal  code,  it  is  plainly  to  be  seen  that  breach  of  contract  and 
crime  will  be  scarcely  divided  by  an  appreciable  line,  and  that  crim- 
inal tribunals  will  hereafter  be  employed  in  punishing  infamously 
acts  which  have  heretofore  been  understood  as  only  creating  civil 
liabilities.  A  rule  of  such  extreme  urgency  might,  in  some  in- 
stances, justly  chastise  a  bad  man ;  but  it  could  not  fail  to  be  ter- 
ribly abused  by  exasperated  or  reckless  creditors,  smarting  under 
losses,  and  stimulated  by  the  fierce  spirit  of  revenge,  for  wrongs 
supposed  or  real."^ 

§  1134.  To  the  same  effect  remarks  Rogers,  J.,  of  the  Supreme 
Court  of  Pennsylvania,  in  a  case  of  malicious  prosecution :  ^^  The 
act  is  intended  to  punish  a  criminal  offence,  not  to  be  used  as  a 
means  of  collecting  debts,  however  just ;  and  to  suffer  it  to  be  per- 
verted for  that  purpose  will  necessarily  lead  to  great  injustice  and 
oppression.  We  are  not  without  reason  for  believing  that  it  has 
been  already  used  as  an  instrument  to  wring  money  from  the  sym- 
pathy and  fear  of  friends,  as  well  as  a  means  of  extortion  from  the 
timid  on  pretended  demands.  A  stranger  from  another  or  distant 
State  may  or  has  been  compelled  to  pay  unjust,  or  at  least  con- 
tested demands,  rather  than  encounter  the  risk,  expenses,  and  mor- 
tification of  attending  a  prosecution  for  fraud,  knowing  that  the 
charge  may  be  supported  by  the  oath  of  the  prosecutor  himself. 
When,  therefore,  we  find  that  the  creditor,  instead  of  pursuing  the 
supposed  criminal  to  judgment,  stops  short  on  receiving  the  amount 
of  his  demand,  and  discharges  the  accused  from  any  other  proceed- 
ing, what  is  the  rational  inference  ?  What  are  we  to  conclude  but 
that  his  design  was  to  collect  his  debt,  rather  than  punish  the  offen- 
der in  promotion  (violation  ?)  of  the  very  object  and  intention  of 
the  act."* 

^  King,  J.,  Com.  v,  HatchinBon,  2       '  Prongh  r.  Entriken,  11  Fenn.  St* 
Pars.  309 ;  2  Peun.  L.  J.  242.  84— Rogers,  J. 

54 
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A  false  pretenoe,  under  the  statute,  is  such  a  designed  misrepre- 
sentation of  an  existing  condition  as  induces  the  party 
to  whom  it  is  made  to  part  with  his  property. 

2.  Character  of  the  Preteneei. 

§  1135.  Hence  the  rule  may  be  broadly  stated,  that  any  designed 
misrepresentation  of  an  existing  condition,  by  which  a 
party  obtains  goods  of  another,  is  a  false  pretence  under  Sat^^ 

the  statute,*  fendant 

was  a  per- 

Whether  or  not  the  pretence  that  the  defendant  is  a  bod  of 
man  of  wealth  and  credit  is  enough  to  support  an  indict-  and  credit 
ment  is  a  question  which  does  not  appear  in  England  |^q^*'^ 
to  have  received  an  express  decision ;  though  a  case 
already  cited'  certainly  goes  a  great  way  to  establish  the  affirma- 
tive doctrine.     In  an  early  New  York  case,'  it  was  held  that  fraudu- 
lently obtaining  goods  on  such  a  pretence  is  indictable.     And  the 
same  was  held  in  a  later  case,^  where  the  defendant  represented 
himself  to  be  in  successful  business  as  a  merchant  in  Boston  worth 
from  $9000  to  $10,000  over  and  above  all  his  debts ;  and,  to  give 
weight  to  this  assertion,  represented  that  he  had  never  had  a  note 
protested  in  his  life,  and  had  then  no  indorsers  ;  the  truth  appear- 
ing in  evidence  that  he  was  at  the  time  wholly  insolvent.'    And  it 
may  be  generally  said  that  a  knowingly  false  specific  averment  of 
wealth  and  solvency  is  within  the  statute.' 

»  See  Com.  ».  Drew,  19  Pick.  179  ;  fraadalentlj  obtained  goods  by  falaeljr 

State  V.  Phifer,  63  N.  C.  321.    As  to  representing  himself  to   be    a   Joint 

distinction  between  false  pretences  and  owner  with  his  father  of  a  number  of 

larceny,  see  Zink  v.  People,  77  N.  Y.  cows  and  other  stock  on  a  neighbor- 

114.  ing  farm,  it  was  held  this  was  within 

*  R.  V.  Henderson,  C.  &  M.  328.  See  the  statute,  and  his  minority  did  not 
Pasley  v.  Freeman,  3T.  R.  51.  avail  in  a  criminal  action,  although  it 

»  People  ».  Conger,  1  Wheel.  Cr.  Cas.  would  have  in  a  civil.     People  v.  Ken- 

449 ;  approved  by  Nelson,  J.,  in  Peo-  dall,  25  Wend.  399.     In  Vermont  a 

pie  V,  Haynes,  infra,  more  restricted  view  is  taken,  based 

«  People  V,  Haynes,  11  Wend.  665.  mainly  on  the  distinctive  limitations 

'  ibid.  of    the   Vermont    statute.      State  v. 

•  Ibid. ;  People  v,  KendaU,  25  Wend.  Sumner,  10  Vt.  587 ;  see  Dyer  r.  Til- 
399 ;  Abbott  v.  People,  75  N.  Y.  602 ;  ton,  23  Vt.  313.  That  this  view  is 
CliiTord  v.  State,  56  Ind.  245  ;  State  v.  peculiar  to  Vermont,  see  Bigelow  on 
Timmons,  58  Ind.  98.     See,  however,  Fraud,  25. 

Com.  V.  Steven.son,  127  Mass.  446.  In  New  York,  by  the  Penal  Code  of 

Where  the  defendant,  then  a  minor,    1882,  §  544,  it  is  essential  to  sustain  a 
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§  1136.  Whatever  we  may  think  on  the  last  point,  we  may  hold 
And  BO  1^  settled  that  it  is  a  false  pretence  under  the  statute  to 
fenda^  falsely  claim  the  ownership  of  specified  assets  on  which 
poBsessed  credit  is  given.^  Thus  in  one  of  the  earliest  cases  under 
Bpecified  the  Pennsylvania  statute,'  two  distinct  false  pretences 
***®**'  were  averred  :  one,  that  the  defendant  had  in  die  hands 

of  his  guardians  in  New  York  an  estate  equal  to  two  thousand 
dollars  a  year ;  the  other  that  he  would  procure  and  bring  on  from 
New  York  money  from  his  mother  to  pay  the  prosecutor.  The  first 
of  these  was  held  to  be  a  false  pretence  under  the  statute.' 

§  1137.  The  same  rule  applies  when  the  object  is  to  obtain 
Same  rui  "ogotiable  paper.*  Thus  where  an  indictment  charged 
applies  that  N.  represented  to  0.  that  he  possessed  certain 
is  toobtaln  specified  valuable  property,  which  he  would  sell  him  for 
n€|otiaWe     f^^^  j^^yg  ^f  exchange  on  Philadelphia,  and  that  in  conse- 

quence  of  this  representation  the  bills  were  drawn  by  0., 
and  that  this  representation  was  made  knowingly  and  designedly, 
and  with  intent  to  cheat  0.  of  bis  drafts,  and  that  in  fact  N.  pos- 
sessed no  such  property  as  he  pretended  to  have,  this  was  held  to 
present  a  false  pretence  under  the  statute.' 

§  1138.  It  has  further  been  held  that  a  false  representation  that 
the  defendant  had  money  in  the  hands  of  a  third  person,  absent  at 

proseoation  based  on  the  parchaser*8  When  the  false  pretenoe  is  in  writ- 
statement  of  his  means,  that  snch  ing  the  meaning  of  anj  ambiguous 
statement  should  be  in  writing  and  terms  is  for  the  Jury,  while  the  con- 
signed, struction  is  for  the  oourt. 

1  See  oases  nnder  §  1138.  *  Ck>m.  v,  Hukchinson,  2  Penn.  L.  J. 

'  Com.  V.  Burdock,  2  Barr,  163,  cit-  244 ;  2  Parsons,  309. 
ing  Mitchell's  Case,  2  East  P.  C.  936  ;  Where  the  pretenoe  was  that  the 
R.  V.  Goodhall,  R.  &  R.  461 ;  R.  v.  defendant  owned  real  estate  on  Pas- 
Douglas,  1  Mood.  C.  C.  262 ;  R.  v.  syunk  Road  worth  seven  thousand 
Jackson,  3  Camp.  370  ;  R«  v,  Parker,  dollars,  and  that  he  had  x>ersonal  pro- 
7  C.  &  P.  825 ;  R.  v.  Henderson,  pertj  and  other  means  to  meet  his 
1  C.  &  M.  138.  See,  to  same  effect,  liabilities,  and  that  he  was  in  good 
R.  V.  Cooper,  L.  R.  2  Q.  B.  D.  510 ;  36  credit  at  the  Philadelphia  Bank,  the 
L.  T.  671 ;  13  Cox  C.  C.  617 ;  State  case  was  held  within  the  statute. 
V.  Tomlin,  5  Dutch.  13.  Com.  v,  McCrossin,  3  Penn.  L.  J.  219. 

In  Pierce  v.  People,  81  III.  98,  it  was  *  Infra,  §  1195. 

held  that  a  false  exhibition  of  business  *  State  v,  Newell|  1  Mo.  177- , 
cards  and  of  drafts  on  a  bank  was  a 
false  pretence. 
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the  time,  safficient  to  take  up  a  note,  to  which,  bj  means  s<>  when 
of  the  representation  thus  made,  the  prosecutor  s  signa-  meut  is 
ture  was  obtained,  is  within  the  statute.*  taiJfed. 

§  1139.  It  is  clear  that  a  false  representation  of  the   ^    ^^ 
status  of  the  defendant  brings  him  within  the  statute  ;*   raiiy  as  to 
although  where  there  is  an  original  felonious  intent  the   ant'b  »tatu$. 
case  may  be  larceny.*    That  this  is  the  case  when  an 
infant  falsely  pretends  to  be  of  full  age  will  be  hereafter  seen.^ 

§  1140.  A  person  who  falsely  makes  claim  to  supernatural  powers, 
and  thereby  obtains  money  or  goods  (^.  ^.,  as  in  case  of  ^ 
gypsy  fortune  telling),  is  indictable  for  false  pretences,   preteoBion 
when  the   party  defrauded  is  thereby  really  imposed   naturS^' 
upon.*    And  in  Philadelphia,  in  1884,  the  same  position  p^^®"- 
was  taken  in  respect  to  frauds  by  an  alleged  ^^  spiritual  medium."* 

§  1141.  False  representations  of  .delivery  of  goods  are  within  the 
statute.^     Where  a  carrier,  falsely  pretending  that  he 
had  carried  certain  goods  to  A.  B.,  demanded  and  there-   pretence 
upon  obtained  from  the  consignor  sixteen  shillings  for   fe\'^^{f,^ 
carriage  of  them,  it  was  held  within  the  statute.*    In   had  deitv- 

"  ,  ered  eer- 

another  case,  where  the  carrier  falsely  pretended  that  tain  goods 
goods  given  to  him  for  carriage  had  been  delivered,  but  '  °^^°®^* 
that  he  had  left  at  home  the  receipt,  the  same  rule  was  applied.* 

False  representations  of  payment  for  the  prosecutor  fall  under 
this  head.'*    It  has  been  held,  on  this  principle,  that  a  false  state- 

1  People  17.   Herrick,  13  Wend.  87.  20  Wis.  217 ;  and  this  where  a  spurious 

Infra,   §  1195.  order    is    used.      Tjler    r.    State,    2 

It  has  been  held  an  indictable  pre-  Hamph.  37. 

tence  for  a  party  falsely  to  represent  *  Supra ,  §  888. 

that  he  had  a  capital  of  two  thousand  *  Infra,  §  1149. 

dollars,  and  thus  obtain  the  property  •  R.  v.  Giles,  L.  k  C.  508 ;  10  Cox  C. 

of  the  prosecutor.     Com.   v.  Ponlson,  C.  44.     See  infra,   §  1165  ;    State    v, 

6  Peun.   L.  J.  272;    S.    P.,  State    p.  Phifer,  65  N.  C.  321;  Brown  v.  State, 

Penley,  27  Conn.  687.     See,  also,  SUte  9  Baxt.  46.     In  R.  v,  Bunce,  1  F.  &  F. 

V.    Reidel,    26    Iowa,    430;    State    v,  523,  thus  obtaining  money  was  held 

Pryor,  30  Ind.  350  ;  State  v,   Monday,  larceny.     See  ntpra,  §  964. 

78  N.  C.  460.  •  Gordon's  Case,  15  Weekly  Notes, 

>  R   V.  Bull,  13  Cox  C.  C.  608 ;  R.  v.  282. 

Burnaides,  Bell  C.  C.  282 ;  8  Cox  C.  C.  »  See  People  v.  Genet,  19  Hun,  91. 

370 ;    Com.   v.   Drew,   19  Pick.   179  ;  »  R.  v.  Coleman,  2  East  P.  C.  672. 

Com.   t;.    Sterenson,   127  Mass.   446  ;  •  R.  v.  Airey,  2  Bast  R.  30. 

SUte  V,  Tomlin,  5  Dutch.  13;  Higler  »  R.  v.  Barnes,  T.  &  M.  387 ;  2  Den. 

V.  People,  44  Mich.  299  ;  Stote  v.  Kube,  C.  C.  59.    Infra,  §  1181. 
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ment  by  the  agent  of  an  insurance  company  that  he  had  paid  over 
to  the  company  certain  premiama  paid  him  by  the  defendant,  thus 
preventing  its  lapsing,  is  a  false  pretence.^  And  where  it  was 
the  duty  of  C,  a  servant,  to  ascertain  daily  the  amount  of  dock 
dues  payable  by  his  master,  and,  having  ascertained  it,  to  apply  to 
his  master's  cashier  for  the  amount,  and  then  to  pay  it  in  discharge 
of  the  dues,  but  where,  by  representing  falsely  to  the  cashier  that 
the  amount  was  larger  than  it  really  was,  as  he  well  knew,  he  ob- 
tained from  the  cashier  the  sum  he  stated  it  to  be,  and  then  paid 
the  real  amount  due,  and  appropriated  the  difference,  it  was  held 
that  the  case  was  one  of  false  pretences.' 

§  1142.  Where  a  person  obtains  goods  under  the  false  pretence 
Soaato  ^^^^  ^®  ^^  employed  by  A.  B.,  who  sent  him  for  them, 
pretence  he  is  within  the  statute,  supposing  the  intention  of  the 
fendant  Owner  was  to  pass  property  to  the  defendant,  or  suppos- 
for^ce^iiain  l^g  the  Statute  covers  cases  where  only  possession  is  ob- 
^*'^"*  tained.*  And  this  may  be  extended  to  all  false  pretences 
of  agency,  supposing  that  property  passed  to  the  defendant.  If, 
however,  there  was  no  property  passed  to  the  defendant,  but  the 
goods  were  given  to  him  as  the  servant  of  A.  B.,  then  the  offence 
is  not  false  pretences  but  larceny.^ 

§  1143.  A  false  pretence  that  the  party  is  a  practising  physi- 
a      .         cian  is  within  the  statute.^    The  same  view  is  taken  of 

00  as  to 

pretence  a  false  pretence,  for  the  purpose  of  selling  an  alleged 
certain^  ^     medicine,  that  the  defendant  had  effected  with  it  certain 

physician.      ^^^^, 

§  1144.  A  false  allegation,  also,  that  the  defendant  represented 
a  principal  of  means  is  within  the  statute  f  and  so  of  a  false  pre- 

>  R.  V.  Powell,  51  L.  T.  N.  S.  713.  that  the  defendant  was  sent  for  it  by 

'  R.  V.  Thompson,  L.  &  C.  233 ;  9  Ck>z  another  was,  under  the  circumstances, 

C.  C.  222.      Supra,  §§  956-960.     See  not  within  the  statute ;  but  this  was 

Bonnell  v.  State,  64  Ind.  498.  on  the  ground  of  the  triviality  of  the 

<  R.  V.  Bulmer,  L.  &  C.  476  ;  9  Coz  act.    Contra,  R.  v.  Butcher,  8  Coz  C.  C. 

C.  C.  492 ;  R.  v.  Davis,  11  Ibid.  181 ;  77.     If  possession  only  be  obtained,  it 

Ck>m.  V.  Hulbert,  12  Met.  446;  People  may  be  larceny.     Supra,  §  888. 

V,  Johnson,  12  Johns.  292  ;  People  c.  *  Supra,  §  888. 

Miller,  14  Ibid.  371 ;  McCorkle  v.  State,  *  Brown  v.  State,  9  Bazt.  45. 

1  Cold.  (Tenn.)  333  ;  Mack  v.  State,  63  *  R.  v.  Bloomfield,  C.  &  M.  537. 
Ala.   138.     In  Chapman  v.  State,   2  '  R.  o.  Archer,  Dears.  C.  C.  449 ;  6 
Head,  36,  it  was  held  that  to  obtain  Coz  C.  C.  515 ;  33  Eng.  L.  &  Eq.  528. 
a  quart  of  whiskey  on  the  pretence  As  to  ezhibiting  false  business  cards, 
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tence  that  the  defendant  could  secure  a  place  for  the  pro-  ^  ^  ^ 

*  *^  pretence 

SeCUtor/  that  the 

§  1145.  The  same  result  was  reached  when  the  evi-  rep^n^ed 
dence  was  that  the  defendant  obtained  a  sum  of  money   ^^i'i?"^^^^ 

•f     of  means  or 

from  the  prosecutor  by  pretending  that  he  carried  on  an  iuflaence. 

extensive  business  as  an  auctioneer  and  a  house  agent,  So  as  to 

and  that  he  wanted  a  clerk,  and  that  the  money  was  to  be  tbat^the 

deposited  as  security  for  the  prosecutor's  honesty  as  such  ^^^^^ 

clerk ;  the  jury  finding  that  the  prisoner  was  not  carrying  auctioneer 

on  any  such  business  at  all.'    That  the  defendant  was  a  a  clerk  or 

storekeeper  may  be  also  a  false  pretence.*  keeper!^'*" 

§  1146.   On  the  same  principle  an  indictment  was  sus- 

tained  which  alleged  that  the  defendant  obtained  money  pretence 

.  that  de» 

by  pretending  falsely  that  he  was  an  attorney  who  had   fendant 
got  a  third  party  out  of  a  difficulty  such  as  that  in  which*  J^"  ^^^^^ 
the  prosecutor  was  placed.^  ^^y- 

§  1147.  Where  a  man  assumes  the  name  of  another  to  whom 
money  is  required  to  be  paid,  this  is  a  pretence  within   ^  that 
the  meaning  of  the  act.'  defendant 

^»  was  a  cep- 

^  1148.  Where  the  prisoner  paid  his  addresses  to  the  tain  payee, 
prosecutrix,  and  obtained  a  promise  of  marriage  from  So  that 
her,  which  promise  she  had  refused  to  ratify,  in  conse-  was  un. 
quence  of  which  he  threatened  her  with  an  action,  and  hereby ' 
thus  obtained  money  from  her ;  and  where,  during  the   obtaining 
whole  transaction,  it  appeared  he  had  a  wife  ;  the  indict- 
ment presented  two  pretences :  1st.  That  he  was  unmarried.     2d. 
That  he  was  entitled  to  bring  an  action  against  her  for  a  breach  of 
promise.     It  was  held  (Lord  Denroan,  C.  J.,  and  Maule,  J.)  that 
the  case  was  within  the  statute,  and  that  the  fact  of  the  prisoner 
paying  his  addresses  to  the  prosecutrix  was  sufficient  evidence  to 
prove  the  first  pretence.^    It  has  been  held  an  indictable  ofience  for 

iee  Jonee  v.  State,  60  Ind.  473.    As  to       *  R.  v.  Crab,  11  Cox  C.  C.  85 — C.  C. 

falsely  pretending  to  represent  a  reli-  R. 

able  firm  getting  up  a  directory,  see  R.        *  See  R.  v.  Barnard,  7  C.  &  P.  784 ; 

0.  Speed,  15  Cox  C.  G.  24 ;  46  L.  T.  N.  R.  v,  Hamilton,  9  Ad.  &  £1.  276  ;  R.  v. 

8. 174.    As  to  a  pretence  that  the  de-  Archer,  ut supra;  Com.  v.  Drew,  19  Pick, 

fendant  had  authority  to  indorse  for  a  179  ;  Com.  r.  Daniels,  2  Parsons,  332. 
reliable  principal,  %ee  supra,  §§  657, 669.        *  R.  v.  Asterley,  7  C.  &  P.  191. 

>  People  0.  Winslow,  39  Mich.  505.        *  R.  v.  Story,  R.  &  R.  81. 
See  Com.  v.  Howe,  132  Mass.  260.  •  R.  v.  Copeland,  C.  &  M.  517. 
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a  married  man  to  pretend  be  was  unmarried,  and  thus  to  obtain  from 
a  woman  he  courted  money  to  furnish  a  house.^  But  a  mere  promise 
to  marry  is  insulBcient.' 

§  1149.  That  the  defendant  was,  as  to  personal  status j  e.  g.j  in- 
fancy or  coverture,  invested  with  rights  which  he  did  not 
defendaDt  ^^  ^^^  possess,*  is  a  pretence  under  the  statute.  This 
had  certain  principle,  which  has  been  elsewhere  noticed  in  other  re- 
whfch  he  lations,^  leads  to  the  conclusion  that  a  minor,  having 
^^Jl^  nothing  in  his  appearance  or  otherwise  to  put  parties 
dealing  with  him  on  their  guard,  who  pretends  to  be  of 
full  age,  and  hence  legally  responsible,  is  liable  to  be  prosecuted  for 
false  pretences,'  and  that  the  same  rule  applies  to  a  married  woman 
passing  herself  off  as  unmarried,  or  the  converse.* 


1  R.  V.  Jennison,  9  CoxC.  C.  158;  L.  tended  to  U.,  a  serrant  of  W.,  that 

&  C.  157.  she  was  living  under  the  protection  of 

'  R.  V.  Johnston,  2  Mood.  C.  C.  254.  her  husband,  and  was  authorised  to  ap- 

I  R.  V,  Simmonds,  4  Cox  C.  C.  277.  ply  to  W.  for  goods  on  the  credit  of  her 

*  See  fifpra,  §  1124;  and,  also,  Whart.  husband,  and  that  he  was  willing  to 
Conf.  of  L.  §§  113,  119.  pay  for  them  ;   and  that  she  wanted 

*  People  V,  Kendall,  25  Wend.  399,  them  to  furnish  a  house  in  his  oooapa- 
and  comments,  Mfpra,  §  1135.  See,  tion.  It  was  proved  that  on  the  4th  of 
however,  Price  v.  Hewett,  8  Exch.  146;  August  she  called  at  W.'s  shop,  and 
Liverpool  Loan.  Ass.  v,  Fairhurst,  9  on  being  served  bj  U.,  selected  certain  ' 
Ibid.  422 ;  Wright  v,  Leonard,  11  C.  goods,  and  being  asked  for  a  deposit, 
B.  (N.  S.)  258  ;  Goode  r.  Harrison,  5  said  it  was  a  cash  transaction,  that  her 
B.  &  Aid.  147,  where  it  is  argued  that  husband  would  give  a  cheque  as  soon 
no  action  on  the  case  li««  against  a  as  the  goods  were  delivered.  The  deed 
minor  under  similar  circumstances.  In  was  proved,  and  it  was  also  shown  that 
Gabbett's  Cr.  Law,  204,  it  is  declared  to  the  annuity  covenanted  to  be  paid  by 
be  a  common  law  cheat  for  an  infant  to  the  husband  was  duly  paid,  and  that 
impose  generally  on  the  community  the  house  which  she  gave  as  her  ad- 
under  the  pretence  of  being  of  full  age.  dress,  and  which  was  found  shut  up 

*  There  are,  indeed,  no  direct  adju-  after  the  goods  had  been  sent  to  it,  had 
dioations  on  these  points,  but  the  fol-  been  taken  by  her  whilst  in  company 
lowing  is  on  the  same  principle : —  with  a  man  with  whom  she  had  been 

An  indictment  charged  that  the  pri-  living  as  his  wife  from  the  middle  of 

soner  was  living  separately  from  her  July  till  the  end  of  August.    It  was 

husband,  and  receiving  an  inoome  from  held  that  there  was  sufficient  evidence 

him  for  her  separate  maintenance  un-  to  support  a  conviction.    R.  v.  Davis, 

der  a  deed  of  separation,  which  stipu-  11  Cox  C.  C.  181-^.  C.  R.     Stqitraf  § 

lated  that  he  should  not  be  liable  for  71.    See,  also,  R.  v,  Jennison,  rapra,  § 

her  debts ;  and  that  she  falsely  pre-  1148. 
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§  1150.  It  has  been  frequently  held  that  to  present  a  false  claim 
of  indebtedness  may  be  a  false  pretence.^    Thus,  where 
the  secretary  of  an  Odd  Fellows'  Society  falsely  pre-   defcDdant 
tended  to  a  member  of  the  society  that  the  sum  of  18«.   ciatmg'"^**" 
9d.  was  due  by  him  to  the  society  for  fines  incurred  by   against 
him  as  a  member,  by  means  of  which  such  secretary 
fraudulently  obtained  from  him  such  sum  of  money,  it  was  held  to 
be  a  false  pretence  within  the  statute  7  &  8  Geo.  IV.  c.  29.' 

§  1151.  To  extort  money  by  a  false  statement  of  an  existing 
prosecution  is  within  the  statute.*    Thus  it  was  held  a 
false  pretence  to  extort  money  by  pretending  falsely  to  defendant 
the  prosecutor  that  his  daughter  had  committed  a  pub-   u^^a^proM- 
lic  oflfence,  that  a  warrant  had  been  issued  for  her,  and   S",^*^«^ 

.  '  falsely  pre- 

that  the  defendant  had  come  with  the  warrant.^    But  tended  to 
it  has  |>een  said  to  be  otherwise  when  the  payment  is '  against  ^^ 

made  to  illegally  compound  the  oflfence.'  prosecutor.! 

§  1152.  The  unauthorized  assumption  of  the  dress  of  an  Oxford 
student,  thereby  obtaining  money,  is  a  false  pretence 

under  the  statute.*    And  so  of  the  assertions  that  the  assumption 

defendant  was  a  clergyman  of  standing,^  or  an  oiBcer  of  fend^^ 

the  dragoons,*  or  an  officer  of  a  charitable  institution.*  Yiq  J'L 

At  the  same  time  it  should  be  remembered  that  there  student/' 

must  be  in  such  case  an  intent  to  defraud ;  and  that  no  man/'^oF' 

indictment  will  hold  for  a  misstatement  based  on  an  "o^<^^''*" 
honest  mistake  of  law.^ 

§1158.  An  indictment,  it  has  been  ruled  in  New  False  beg- 

York,  will  not  lie  when  the  money  is  parted  with  as  a  may  be    " 

charitable  donation,  although  the  pretences  moving  the  ^\^to. 
gift  are  false  and  fraudulent  ;^  and  a  statute  was  passed 

>  R.  V.  Cooke,  L.  R.  1  C.  C.  295 ;  12  »  Thomas  v.  People,  34  N.  Y.  351 ; 

Cox  C.  C;^  11 ;  R.  V,  Leonard,  3  Ibid.  Bowler  v.  Stote,  41  Miss.  570. 

284 ;  R.  V.  Bull,  13  Ibid.  608.  >  R.  v.  Hamilton,  9  Ad.  &  El.  (N. 

«  R.  V.  WooUey,  1  Den.  C.  C.  659;  4  8.)  271.    See  R.  v,  Jennison,  9  Cox  C. 

Cox  C.  C.  193.    See  R.  r.  Bjme,  10  C.  158 ;  L.  &  C.  C.  C.  157 ;  People  v. 

Ibid.  369.  Cooke,  6  Parker  C.  R.  31. 

•  See  Perkins  r.  Stote,  67  Ind.  270,  •  Com.  v.  Howe,  132  Mass.  250. 
and  see  infra,  §  1189,  note.  ^  Beattie  v.  Lord  Ebnrj,  L.  R.  7  Ch. 

4  Com.  V.  Henry,  22  Penn.  St.  253.    Ap.  777. 

Infra,  §§  1164-5.  n  People  v.  Clongh,  17  Wend.  351 ; 

•  Infra,  §  1189,  sed  quaere,  and  see  explanation  in  McCord  v.  Peo- 

•  Infra,  5  1170.  pie,  46  N.  Y.  470. 
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to  cover  the  supposed  deficiency.  In  Massachusetts  and  England  a 
sounder  view  has  been  taken,  it  having  been  there  expressly  held 
that  a  begging  letter,  making  false  representations  as  to  the  condi- 
tion and  character  of  the  writer,  by  means  of  which  money  is 
obtained,  is  a  false  pretence  under  the  statute.^ 

§  1154.  Assuming  a  *^  puff"  to  mean  a  loose  exaggeration  of 
A  false  pre-  ^^^^^9  ^  make  it  an  indictable  false  pretence  would 
tence  to  be  bring  almost  every  sale  within  the  statute,  for  there  are 
guished  few  sales  about  which  there  is  not  some  affirmation, 
romap  .  ^j^jj^j,  express  or  implied,  that  is  not  exactly  true.* 
Some  features  must  be  specified,  therefore,  which  distinguish  the 
mere  puff  from  the  false  pretence.'  And  the  first  to  be  here 
noticed  is  that  the  puff  is  a  general  estimate,  loosely  given  as  a 
matter  of  opinion  for  which  there  may  be  probable  grounds,  whereas 
a  false  pretence  is  a  false  statement  of  a  fact  known  to  b#  false. 
Thus  it  is  a  mere  puff,  and  not  indictable,  to  say  of  a  flock,  ^'  This 
is  a  first-rate  flock ;"  but  to  say  that  a  certain  lameness,  observed 
by  a  purchaser,  is  not  disease,  but  the  result  of  an  accident,  which 
statement  the  defendant  knows  to  be  untrue,  is  a  false  pretence.^ 
So  it  is  a  mere  puff,  and  not  indictable,  to  say  lumpingly  of  an 
article  in  gross,  that  it  is  of  a  certain  weight ;  but  to  pretend  to 
have  weighed  it,  and  to  have  found  it  to  be  of  a  particular  weight 
greater  than  it  actually  is,  is  a  false  pretence.' 

§  1155.  We  may  therefore  hold  generally,  that  mere  exagger- 

Mere  exag-  ^^^  praise  is  not  a  false  pretence.     Thus  to  say  of  a 

gerated        horso  that  he  b  a  '*  first  class  animal,"  or  ^^  a  fine  trot- 

a  false  pre-    ter,"  or  ^^  is  all  right,"  is  a  puff  which  is  not  indictable  ;' 

°^^'  but  the  statute  applies  where  the  defendant  makes  a 

1  Ck)in.  V.  Whitcomb,  107  Mass.  486 ;  26  Iowa,  262.    As  to  «  brag,"  and  loose 

R.  V.  Jones,  14  Jar.  533 ;  1  Eng.  L.  &  talk,  see  ui/ra,  §  1170. 

Eq.  533 ;  T.  &  M.  270 ;  4  Cox  C.  C.  •  R.  v.  Ridgway,  3  F.  &  F.  t38.    In- 

198 ;  R.  V.  Hensler,  11  Ibid.  570.    See,  fra,  §  1159. 

to  same  effect.  Strong  v.  State,  86  Ind.  <  People   v.    Jacobs,  35  Mich.  36 ; 

208.  State  v.  Holmes,  82  N.  C.  607.    Infra, 

>  See  State  v.  Estes,  46  Me.  150 ;  §  1193. 

State  V.  Webb,  26  Iowa,  262.  Illusivenesa  bas  been  laid  down  as  tbe 

*  See  tn/ra,  §  1193.  test  of  the  falsity  of  the  pretence.    Is 

*  People  r.  Crissie,  4  Denio,  525 ;  the  thing  offered,  by  means  of  which 
State  r.  Lambeth,  80  N.  C.  393 ;  State  the  deceit  operates,  illusory  ?  If  it  be 
o.  Hefoer,  84  Ibid.  751 ;  State  v.  Webb,  an  equivalent  to  the  thing  obtained, 
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specific  false  statement  as  to  soundness  ;^  and  when  he  falsely  pre- 
tends to  the  prosecutor  that  a  certain  horse  is  the  famous  horse 
"  Charley,"  which  it  is  not.*  And  it  is  a  mere  "  puflF"  to  say  of  a 
mixture  that  it  is  ^*  good/'  or  ^^  first  class ;"  but  it  is  an  indictable  false 
pretence  to  declare  falsely  that  it  is  a  non-explosive  burning  fluid.' 

^  1156.  But  while  it  is  not  indictable  to  say  of  a  particular 
article  that  it  is  ^'  good ;"  to  sell  it  by  a  false  sample  is 
indictable.^    Thus,  A.  bought  cheese  of  B.  at  a  fair,  and  wise  as  to 
paid  for  it.    Before  he  bought  it,  B.,  offering  cheese  for  ^^^  ^'^' 
sale  there,  bored  two  of  the  cheeses  with  an  iron  scoop, 
and  produced  a  piece  of  cheese,  called  a  taster,  at  the  end  of  the 
scoop,  for  A.  to  taste ;  he  did  so,  believing  it  to  have  been  taken 
from  the  cheese,  but  it  had  not,  and  was  from  a  superior  kind  of 
cheese,  and  fraudulently  put  by  B.  into  the  scoop,  the  cheese  bought 
by  A.  being  very  inferior  to  it.     It  was  held  that  B.  was  indictable 
for  obtaimng- the  price  of  the  cheese  from  A.  by  false  pretences.' 

§  1157.    As  to  false  quality,  more  diificult  questions  arise.'    In 
an  English  case,  the  prboner  induced  a  pawnbroker  to 
advance  him  money  on  some  spoons,  which  he  represented  are  no?^ 
as  silver-plated  spoons,  which  had  as  much  silver  on  them  pl^^nces. 
as  ^^  Elkington's  A."  (a  known  class  of  plated  spoon), 

and  if  it  be  that  which  the  party  tak-  horse — ^might  be  a  deception  ?    If  so, 

ing  it  practically  calls  for,  then  an  in-  though  the  particular  items  were  ilia- 

dictment  cannot  be  sustained.    Cases,  Bory,  there  was  a  real  equivalent,  and 

also,  may  happen  when  proof  of  a  real  no  indictment  could  be  sustained  for 

equivalent    obtained    will    work    an  obtaining  the  admission  money  on  false 

acquittal,  though  the  equivalent  named  pretences. 

would  be  illusory.    Thus  Barnum,  to  ^  R.  v.  Keighley,  Dears.  &  B.  145 ; 

adopt  an  illustration  of  Merkel,  for  a  Watson  v.  People,  87  N^  Y.  561 ;  26 

series  of  years  announced  "  Washing-  Hun,  76  ;  State  v.  Lambeth,  80  N.  C. 

ton's  nurse**  as  among  his  curiosities  393.     But  see  State  v.  Holmes,  82  Ibid. 

on  exhibition,  and  the  part  was  per-  607.    QT.  other  cases  cited  in/ra,  §  1160. 

Bonated  by  an  old  negress  named  Joyce  >  State  i;.  Mills,  17  Me.  211. 

Heth.    She  was  not  really  Washing-  *  Greenough,  in  re,  31  Vt.  279.    See 

ton's  nurse,  and  a  person  paying  money  tn/ra,  §  1192. 

to  see  her,  if  he  paid  money  for  noth-  *  Cowles  i;.  State,  50  Ala.  454. 

ing  else,  paid  money  without  a  true  *  R.  v.  Abbott,  2  G.  &  K.  630 ;  1  Den. 

equivalent.    But  was  the  money  truly  C.  C.  273 ;  R.  o.  Goes,  8  Cox  G.  G.  262 ; 

paid  for  seeing  Washington's  nurse  ?  Bell  G.  G.  208. 

Was  it  not  really  paid  for  the  excite-  <  As  to  value,  see  R.  v.  Williamson, 

ment  of  the  show,  with  a  consciousness  11  Gox  G.  G.  328 ;  Wallace  v.  State,  11 

that  each  particular  item  in  the  show —  Lea,  542. 

the  "  nnrse,"  the  mermaid,  the  woolly 
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and  that  the  foundations  were  of  the  best  material.  The  spoons 
were  plated  with  silver,  but  were,  to  the  prisoner's  knowledge,  of 
very  inferior  quality,  and  not  worth  the  money  advanced  on  them. 
It  was  held  by  the  court  (Willes,  J.  dissenting,  and  Bramwell,  B., 
doubting)  that  obtaining  the  money  by  the  false  representation  as 
to  the  quality  of  the  spoons  was  not  an  indictable  oflfence  within  the 
statute  against  false  pretences,  as  the  article  the  prisoner  delivered 
to  the  pawnbroker  was  the  same  in  specie  as  he  had  professed  it  to 
be,  though  of  inferior  quality  to  what  he  had  stated.^  This  decision 
may  be  justified  on  the  ground  that  the  statement  as  to  ^^  Elkington's 
A."  was  regarded  on  both  sides  as  only  a  conjectural  estimate,  and 
that  ^'  best"  material  is  a  term  which  might  be  interpreted  in 
several  ways.  Much  less  defensible  is  a  decision  by  Chambers,  0. 
S.,  that  pretending  a  chain  to  be  gold,  when  in  fact  it  was  only  a 
cheap  amalgam,  is  not  within  the  statute.'  This,  however,  is  now 
practically  overruled.'  And  it  is  now  settled  that  selling  with  a 
false  affirmation  of  quality  may  be  a  false  pretence.'  But  a  mere 
opinion  or  estimate,  given  as  conjectural,  is  not  a  false  pretence.' 

§  1158.  The  use  of  a  false  brand  or  trade-mark  is  indictable. 
Thus,  a  false  representation  that  a  stamp  on  a  watch  was 
fa?se"brand  the  hall-mark  of  the  Goldsmith's  Company,  and  that  the 
^Tute "  number  18,  part  thereof,  indicated  that  the  watch  was 
made  of  18-carat  gold,  is  within  the  statute,  and  is  not 
the  less  so  because  accompanied  by  a  representation  that  the  watch 
was  a  gold  one,  and  some  gold  was  proved  to  have  been  contained 
in  its  composition.' 

The  same  conclusion  was  reached  in  a  case  already  noticed  where 
the  evidence  was  that  B.  was  in  the  habit  of  selling  baking  powders, 

1  R.  V.  Bryan,  40  Bug.  L.  &  Eq.  589  ;  In  R.  r.  Ardley,  L.  R.  1  C.  C.  301,  40 

Dears,  and  B.  C.  C.  265 ;   7  Cox  C.  C.  L.  J.  M.  C.  85,  it  was  noticed  that  if 

312.  the  defendant,  in  R.  v,  Bryan,  had  rep- 

B^R.  V,  Lee,  8  Cox  C.  C.  233.  resented  the  spoons  as  being  in  fact 

■  R.  p.  Suter,  10  Cox  C.  C.  577  ;  R.  r.  Elkiugton's  manufacture  when  he  knew 

Roebuck,  36  Eng.  L.  &  Eq.  631 ;   D.  &  they  were  not,  he  would  have  been 

B.  24 ;  7  Cox  C.  C.  126 ;  and  see  R.  v,  rightly  convicted ;  and  in  R.  v.  Suter, 
Ball,  C.  &  M.  249.  supra,  where  the  Jury  had  found  Iftiat 

*  R.  V,  Ardley,  L.  R.  1  C.  C.  301 ;  R.    the  prisoner  represented  a  chain  as 
V.  Foster,  13  Cox  C.  C.  393.  in  fact  18-carat  gold,  when  he  knew 

8  Scott  V.  People,  62  Barb.  62.  in  fact  that  it  was  nothing  of  the  sort, 

•  R.  V,  Suter,  10  Cox  C.  C.  577  —  C.    he  was  held  rightly  convicted.    Ros- 

C.  R.     See  supra,  §§  1116  et  seq,  ooe's  Cr.  Ev.  p.  487. 
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wrapped  in  printed  wrappers,  entitled  ^'  B.'s  Baking  Powders/'  and 
having  his  printed  signature  at  the  end,  and  the  prisoner  had  printed 
a  quantity  of  wrappers  in  imitation  of  those  of  B.,  only  leaving  out 
B.s  signature,  and  sold  spurious  powders  wrapped  up  in  these  labels 
as  B.'s  powders.^ 

§  1159.  On  the  question  of  false  weight,  we  again  encounter  the 
distinction  already  noticed.  If  a  man,  selling  an  article 
by  weight,  falsely  represent  the  weight  to  be  greater  ment  as  to 
than  it  is,  and  thereby  obtain  payment  for  a  quantity  weight  u 
greater  than  that  delivered,  he  is  indictable  for  obtaining  JJ^'^J^'^® 
money  by  false  pretences.'  It  is  otherwise,  however,  if 
he  is  selling  the  article  for  a  lump  sum,  and  merely  makes  the  false 
representation  as  a  loose  conjectural  estimate  of  the  value  of  the 
aggregate.'  The  test  is,  is  the  article  sold  hy  weighty  and  is  a 
deliberate  false  statement  made  that  it  is  of  a  particular  weight  ? 
If  so,  there  is  a  false  pretence.  Thus,  the  prisoner  having  con- 
tracted to  sell  and  deliver  to  the  prosecutrix  a  load  of  coals  at  7(2. 
per  cwt.,  delivered  to  her  a  load  of  coals  which  he  knew  weighed 
only  14  cwt.,  but  which  he  stated  to  her  contained  18  cwt.,  and  pro- 
duced a  ticket  showing  such  to  be  the  weight,  which  he  said  he  had 
made  out  himself  when  the  coals  were  weighed.  She  thereupon 
paid  him  the  price  as  for  18  cwt.,  which  was  28.  4(2.  more  than  was 
his  due.  It  was  held  that  the  prisoner  was  indictable  for  obtaining 
the  28.  4c2.  by  false  pretences.*  And  the  same  result  was  reached 
in  a  case  where  the  defendant  declared  that  he  sold  a  parcel  as  14 
tons  of  coal,  when  in  fact  it  was  but  8  tons,  heaping  it  so  as  to  swell 
its  bulk.' 

In  another  case  a  baker  had  contracted  with  the  guardians  of  a 
parish  to  deliver  loaves  of  a  certain  weight.  The  relieving  officer 
gave  the  poor  applicants  tickets,  which  they  were  to  take  to  the 
baker.  He  was  to  give  them  loaves  on  their  presenting  the  tickets 
to  him,  and  afterwards  return  the  tickets,  as  his  vouchers  once  a 

*  R.  9.  Smith,  Dears.  &  B.  G.  C.  566 ;        >  R.  r.  Ridgway,  3  F.  &  F.  838  — 
8  Cox  C.  C.  32  ;  4  Jnr.  (N.  S.)  1003 ;  see    Bramwell. 

tmpra,  §  690.  <  R.  v.  Sherwood,  40  Eng.  L.  &  Eq. 

•  R.  9.  Gobs,  8  Cox  C.  C.  263 ;  Bell  C.  584  ;  Dears.  &  B.  C.  C.  251 ;  R.  v.  Lee. 
C.  208  ;  R.  r.  Ragg,  Ibid.  216  ;  8  Cox  L.  &  C.  C.  C.  449  ;  9  Cox  C.  C.  460 ;  R 
C.  C.  262 ;  R.  v,  Kerrigan,  L.  &  C.  383  ;  v.  Ridgway,  3  F.  &  F.  838. 

9CoxC.  C.  441.  s  R.  v,  Qobs,   supra;    R.   v.  Ragg, 

tupra* 
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week,  with  a  statement  of  the  amount  of  the  loaves,  to  the  relieving 
ofBcer,  who  would  give  him  credit  in  his  account  for  the  amount. 
The  baker  was  to  be  paid  by  the  guardians  some  months  later  ;  and 
by  a  clause  in  the  contract  the  guardians  had  the  power,  in  case  of 
a  breach  of  contract  by  the  baker,  of  deducting  any  damages  caused 
by  such  breach  from  the  amount  to  be  ultimately  paid.  The  baker 
supplied  the  poor  people  who  presented  tickets  with  loaves  short  of 
the  contract  weight.  It  was  held  that  though  this  was  not  a  fraud 
indictable  at  common  law,  the  baker,  by  returning  the  tickets  for 
these  loaves  to  the  relieving  officer,  was  guilty  of  falsely  pretend- 
ing that  the  loaves  were  of  full  weight ;  and  though  he  only 
obtained  credit  for  their  amount  in  the  books  of  the  relieving  officer 
(as  the  time  of  payment  had  not  arrived  before  detection),  yet  that 
the  baker  might  be  indicted  for  attempting  to  obtain  money  by  the 
false  pretence,  as  the  making  the  false  pretence  was  an  act  done 
with  the  intent  of  obtaining  the  money,  and  was  sufficiently  proxi- 
mate to  the  obtaining  it  to  be  considered  an  attempt,  since  no  other 
act  remained  to  bo  done  by  the  baker  to  entitle  him  to  receive  the 
money.* 

§  1160.  When  we  come  to  false  statements  as  to  property  on 

which  money  is  to  be  raised,  we  apply  the  same  test.    Is 

ment  as  to'   the  Statement  of  value  a  mere  conjectural  opinion  ?    If 

offerod^Lr  B^'  ^^  ^^  ^^^  ^  ^^^^^  pretence.'  Is  it  an  exact  statement 
loan  or  sale  ^  to  some  particular  fact  about  such  property,  essential 
withiQ  in  determining  its  value  ?  Then  it  may  be  a  false  pre- 
tence.' Hence  a  false  statement  as  to  the  soundness  of 
a  horse  may  be  a  false  pretence.^  The  principle  was  extended  to 
real  estate  in  a  case  where  A.  applied  to  B.  for  a  loan  upon  the 

1  R.  V.  Eagleton,  33  Eng.  L.  &  Eq.  R.  «  R.   v.    Keighlej,    D.  k    B.    145  ; 

540 ;  Dears.   C.  C.  515  ;  6  Cox  C.  C.  Watson  i;.  People,  87  N.  Y.   561 ;  26 

559.  Infra,  §  1231.  Supra,  §§  180, 1119.  Hun,  76 ;  Stote  v.  Stanley,  64  Me.  157  ; 

s  Supra,  §  1192 ;  Tuok  v.  Downing,  76  Com.  r.  Jackson,  132  Mass.  16  ;  People 

III.  71 ;  Holbrook  v.  Connor,  60  Me.  v,  Crissie,  4  Denio,  525.     Bat  see  supra, 

531 ;  Medbnry  v.  Watson,  6  Met.  246  ;  $  1155.    In  State  v.  Heffner,  84  N.  C. 

Davis      0.    Meeker,     5    Johns.    354;  751,  it  was  held  that  while  to  say  that 

Noetting  v»  Wright,  72  III.  390.  the  eyes  of  a  horse  were  sound  was  a 

>  Slmar  v,  Canaday,  53  N.  Y.  298 ;  mere  opinion,  not  within  the  statnte, 

Kost  V,  Bender,  25  Mich.  515  ;  Neil  v.  it  is  otherwise  with  the  statement  that 

Cnmmings,   75    III.    170 ;    Crness    v,  there   has    never  been   anything  the 

Fessler,  39   Cal.  336 ;  State  v.  McCon-  matter  with  the  horse*s  eyes. 
key,  49  Iowa,  499. 
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secoritj  of  a  piece  of  land,  and  falsely  and  fraudulently  repre- 
sented that  a  house  was  built  upon  it.  B.  advanced  the  money 
upon  A.'s  signing  an  agreement  for  a  mortgage,  depositing  his  lease 
and  executing  a  bond  as  collateral  security.  It  was  held  that  A. 
was  properly  convicted  of  obtaining  money  by  false  pretences.* 
And  the  same  distinction  applies  to  the  mortgage  of  personal  pro- 
perty to  which  the  defendant  has  no  title,'  and  to  a  false  allegation 
that  a  particular  mortgage  was  a  first  lien.*  The  same  limitations 
are  applicable  generally  to  the  pretence  that  certain  land  is  unin* 
cumbered  ;^  and  this  although  the  prosecutor  might  on  further  in- 
quiry have  learned  the  truth.'  To  sell  land  already  sold  to  another 
is  also  an  indictable  offence,  unless  the  vendor  is  actbg  under  mis- 
take, and  witnout  intent  to  defraud.* 

§  1161.  But  a  warranty  when  it  is  a  mere  statement  as  to  matters 
transparently  open  to  the  vendee,  or  when  it  is  an  en- 
gagement to  assume  certain  risks  of  title,  is  not  a  false  false  war- 
pretence.^    Thus  where  the  prisoner  sold  to  the  prose-  ^^^  mere 
cutor  a  reversionary  interest  which  he  had  previously  ^"JJJ^^^^ 
sold  to  another,  and  the  prosecutor  took  a  regular  assign- 
ment of  it  with  the  .usual  covenant  of  title,  Littledale,  J.,  held  that 
he  could  not  be  convicted  for  obtaining  money  by  false  pretences ; 
for  if  this  were  within  the  statute,  every  breach  of  warranty  or  false 
assertion  at  the  time  of  a  bargain  might  be  treated  as  a  false  pre- 
tence.'   Such  warranties,  in  fact,  are  mere  matters  of  form,  and 
considered  as  such ;  or,  if  they  are  inducements  to  purchase,  are 
only  so  because  they  are  promises  by  the  vendor  to  hold  the  vendee 
hannless.'    But  if  a  warranty  is  couched  in  the  shape  of  a  positive 
false  statement  of  a  material  latent  fact,  which  statement  leads  to 


1  R.  r.  Btirgon,  36  Bog.  L.  &  Eq. 
616 ;  Dean,  k  B.  G.  G.  11 ;  7  Goz  G. 
G.  131.     See  SUte  v.  HUl,  72  Me.  238. 

<  Gom.  V.  Lincoln,  11  Allen,  233 ; 
State  r.  Newell,  1  Mo.  248.  This  and 
the  following  case  are  in  some  States 
(e.  g.f  Massachnsetts)  speciiloally  in- 
dictable by  statate.  See  Nixon  v. 
State,  35  Ala.  120. 

*  People  V.  Sully,  6  Parker  G.  R. 
142.  Bat  see  nnder  Galifomia  statate, 
People  V.  Goz,  45  Gal.  343. 

«  State  V.  Dorr,  33  Me.  498 ;  State  v. 


Hill,  72  Me.  238 ;  Gom.  v.  Grady,  13 
Bash,  285. 

»  /n/ro,  §  1186  ;  People  v.  Sally,  ut 
mqf,;  though  see  Gom.  v.  Brady,  13 
Bash,  285. 

*  People  V.  Oamett,  35  Gal.  470. 

'  Infra,  §  1192;  SUte  v.  Yoang,  76 
N.  G.  258;  State  v.  Ghann,  19  Mo. 
233. 

•  R.  V.  Godrington,  1  G.  &  P.  661. 

'  R.  V,  Godrington,  ut  supra;  State  v. 
Ghunn,  19  Mo.  233. 
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the  purchase,  it  is  a  false  pretence.^  Nor  is  it  any  defence  to  a 
charge  of  a  false  pretence  that  it  was  backed  up  by  a  written 
warranty  as  to  the  future.* 

§  1162.  Obtaining  goods  by  giving  in  payment  a  cheque  upon  a 
And  8o  of  hanker  with  whom  the  party  keeps  no  account,  and  which 
negotiaUog    he  kuows  wiU  uot  be  paid,  is  clearly  within  the  statute.' 

worthless        rt        i  .  ^     .  .  ^  i-  -i 

or  spurious  So  where  one  m  a  fictitious  name  delivered  to  a  person, 
^^^'  to  sell  on  commission,  spurious  lottery  tickets  purporting 

to  be  signed  by  himself,  and  received  from  the  agent  the  proceeds 
of  the  sale,  he  was  held  liable  to  indictment  for  obtaining  such 
agent's  goods  by  false  pretences.^  And  so  generally  as  to  the 
passing  of  spurious  notes  or  coin  if  goods  or  money  be  obtained 
thereby.'    But  where  the  prisoner  passed  the  note  of  a  country 

1  R.  V.  Kenrick,  6  Q.  B.  49  ;  Dav.  k  refused  pajment,  and  he  would  not 
M.  208 ;  R.  v.  Abbott,  infra ;  State  v.  bare  been  permitted  to  overdraw.  He 
Dorr,  33  Me.  .498  ;  State  v.  Stanley,  64  did  not  intend  when  be  gavethe  cheques 
Ibid.  157 ;  State  v.  Jones,  70  N.  C.  76 ;  to  the  proseeator  to  meet  them,  but  in- 
State  V.  Munday,  78  Ibid.  460 ;  State  tended  to  defraud.  It  was  ruled  that 
V.  Newell,  1  Mo.  248.  See  infra,  §  there  was  evidence  of  the  false  pre- 
1180.  tence  that  th^  cheques  were  good  and 

*  Watson  V.  People,  87  N.  T.  661 ;  valid  orders  for  the  payment  of  their 

26  Hun,  76.  amount. 

>  R.  r.  Freeth,  R.  k  R.  127 ;  R.  v.  On  this  case  Sir  J.  F.  Stephen  (Dig. 

Jackson,  3  Camp.  370;  2  East  P.  C.  C.  L.  art.  330)  comments  as  follows: 

940 ;  R.  V.  Parker,  2  Mood.  C.  C.  1 ;  8  "  There  was  some  slight  difference  of 

C.  &  P.  825 ;  Smith  o.  People,  47  N.  T.  opinion    (or    rather   of     expression) 

303 ;  Foote  v.    People,  17  Hun,  218 ;  amongst  the  judges  in  this  case.    The 

Com.  V.   Collins,  8  Phila.  609  ;  Maley  judges  were  anxious  to  point  out  that 

r.  State,  31  Ind.  192.  to  give  a  cheque  on  a  bank  where  the 

In  R.  V.  Hazelton,  L.  R.  2  C.  C.  134 ;  drawer  has  no  balance  is  not,  neoe8« 
13  Cox  C.  C.  1,  the  prisoner  was  in-  sarily,  an  offence,  as  he  may  have  a 
dieted  for  obtaining  goods  by  (amongst  right  to  overdraw  or  a  reasonable  ex- 
others)  the  false  pretence  that  certain  pectation  that,  if  he  does,  his  drafts 
cheques  were  good  and  valid  orders  for  will  be  honored.  These  considerations 
the  payment  of  their  amount.  It  was  would  seem  to  affect  not  the  falseness 
proved  that  the  prisoner  ordered  goods  of  the  pretence,  but  the  defendant's 
of  the  prosecutors,  and  said  he  wished  knowledge  of  its  falsehood,  and  his  in- 
to pay  ready  money  for  them.  He  tent  to  defraud.'' 
gave  cheques  on  a  bank  for  the  price,  *  Com.  v,  Wilgos,  4  Pick.  177. 
and  took  away  the  goods.    The  prisoner  /n/ra,  §  1170. 

had  shortly  before  opened  an  account  ^  R.  v.  Coulson,  T.  &  M.  332 ;  1  Den. 

at  the  bank,  but  had  drawn  out  the  C.   C.  692;  4  Cox  C.   C.   227;   R.   v. 

amount  deposited,  except  a  few  shill-  Freeth,  R.  &  R.  127 ;  R.  v*  Jarman,  38 

ings.    Various  cheques  of  his  had  been  L.  T.  (N.  S.)  460 ;  14  Cox  C.  C.  Ill ', 
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bank  which  he  knew  had  stopped  payment,  it  appearing  that  one  of 
the  partners  was  solvent,  Gaselee,  J.,  held  that  he  could  not  be 
convicted  for  obtaining  money  under  false  pretences,  there  being  no 
proof  that  the  note  had  lost  its  value. ^  Whether  the  note  is  value- 
less b  to  be  determined  on  all  the  evidence  in  the  case ;'  and  evi- 
dence that  the  bank  has  paid  a  dividend  is  of  weight,  as  showing  the 
note  is  of  some  value.'  Oenerally ,  however,  it  is  enough  to  prove  in 
such  case  that  the  bank  was  broken,  and  unable  to  pay ;  and  that 
these  facts  the  defendant  knew.^  Nor  does  it  make  any  difference 
that  the  note  was  on  its  face  defective,  and  that  the  prosecutor  could 
read.'  On  the  other  hand,  the  mere  passing  of  a  note,  or  other 
business  paper  on  its  nominal  value,  is  an  affirmation  of  its  value.' 

For  A.  falsely  to  sign  his  name  as  agent  for  B.  and  thereby 
obtain  goods,  is  a  false  pretence  in  A.  ;^  and  so  for  A.  falsely  to  de- 
clare that  a  signature  of  a  non-existent  person  made  by  him  is  good.' 

§  1163.  Even  a  post-dated  cheque  is  within  the  statute,  if  the 
defendant  falsely  declares  or  implies  that  the  cheque  is 
genuine  and  good.'    Thus  where  the  prisoner  was  charged   uttering 
with  falsely  pretending  that  a  post-dated  cheque,  drawn   ^eque.*^ 
by  himself,  was  a  good  and  genuine  order  for  j825,  and 

B.  V.  Dowey,  11  Ibid.  115  ;  Com.  v.  residence,  where  he  was,  a  friend  who 
Hnlbert,  12  Met.  446 ;  Com.  v.  Nason,  was  with  him  to  get,  as  he  said,  the 
9  Gray,  125 ;  Maley  v.  State,  31  Ind.  money  to  pay  for  the  goods.  The 
192 ;  Cheek  v.  State,  1  Cold.  172,  and  friend  soon  after  retained  with  a 
cases  cited  in/ra,  §  1164.  See  State  v,  cheque  on  a  bank,  purporting  to  be 
AUred,  S4  N.  C.  749.  drawn  by  one   Steinbach,  and  dated 

1  R.  V,  Spencer,  3  C.  &  P.  420.  August  29.    This,  prisoner  represented 

*  SuprOf  §  1165.  to  be  a  valid  security,  and  attention 

*  R.  v.  Evans,  Bell  C.  C.  187 ;  8  Cox  being  called  to  the   fact  that  it  was 

C.  C.  257.  dated  the  29th,  stated  that  this  was 
«  See  tn/hi,  §  1165.  done  because  it  was  bo  late  in  the  day 

*  R.  r.  Jessop,  Dears,  k  B.  C.  C.  442.  and  the  bank  was  closed.  No  account 
In/ra^  §  1189.  was  kept  at  the  bank  by  any  Stein- 

*  See  cases  cited  in  prior  notes  to  this  bach,  and  the  cheque  was  worthless, 
section.  InfrOf  §  1170;  see  Lesser  r.  The  cheque  was  taken  and  prisoner 
People,  73  N.  Y.  78.  and  his  friend  took  away  the  goods. 

7  Supra,  (§  657,  669.  It  was  held  by  the  Court  of  Appeals, 

>  Supra,  §§  659,  660.  affirming  the  Judgment  of  the  court 

*  Lesser  v.  People,  73  K.  T.  78 ;  S  below,  that  the  offence  constituted  a 
C,  12  Hun,  668.  false  pretence,  and  the  fact  that  the 

In  this  case  the  facts  were  as  follows :  cheque  was  post-dated  would  not  be 

On  the  28th  of  August  the  prisoner,  ground  to  set  aside  a  conviction  for  ob- 

having  bargained  for  goods  of  com-  taining  goods  under  false  pretences, 
plainant,  sent  out  from  complainant's  69 
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of  the  value  of  j£25,  whereby  he  obtained  a  watch  and  chain ;  and 
the  jury  found  that  before  the  completion  of  the  sale  and  delivery 
of  the  watch  by  the  prosecutor  to  the  prisoner,  he  represented  to 
the  prosecutor  that  he  had  an  account  with  the  bankers  on  whom 
the  cheque  was  drawn,  and  that  he  had  a  right  to  draw  the  cheque, 
though  he  postponed  the  date  for  his  own  convenience,  all  of  which 
was  false ;  and  that  he  represented  that  the  cheque  would  be  paid 
on  or  after  the  day  of  the  date,  but  that  he  had  no  reasonable 
ground  to  believe  that  it  would  be  paid,  or  that  he  had  the  funds  to 
pay  it ;  he  was  held  to  be  properly  convicted.^ 

§  1164.  As  the  person  who  advances  money  or  goods  on  a  forged 
Obtai  cheque  parts  absolutely  with  his  property  in  the  thing 

money         passed,  it  is  not  larceny  but  false  pretences  so  to  obtain 

by  forged       ^  '  a    i 

paper  not      money  or  goods. 

faise^pre-"*  Such  has  been  held  to  be  the  law  in  a  case  where  a 
tences.  servant,  who  had  authority  to  buy  goods,  and  was  to  be 
repaid  on  producing  a  ticket  containing  a  statement  of  the  purchase, 
produced  such  a  ticket,  and  obtained  the  amount  stated  therein,  no 
purchase  having  been  in  fact  made.' 

Cases,  however,  can  be  readily  conceived,  where  the  defendant 
brings  the  order  ostensibly  for  a  third  person,  in  which,  as  only 
possesion  of  the  money  or  goods  is  passed  to  the  defendant  by  the 
prosecutor,  the  defendant  is  guilty  of  larceny,  if  he  fraudulently 
appropriate  the  property.^ 

It  may  happen,  however,  that  where  forgery  is  a  felony,  and  false 
pretences  a  misdemeanor,  the  latter,  when  the  two  coalesce,  may 
merge  at  common  law  in  the  former.' 

False  §  1164:  a.  By  the  Revised  Statutes  of  the  United  States 

claims  to      rk  5438),  it  is  made  an  indictable  offence  to  present  a 

government    «  ,         ,   .  ,  .        . 

a  sututory    false  claim  to  the  government,  knowing  it  to  be  false.' 

offence. 

1  R.  V.  Parker,   7  C.  &  P.  825 ;  2  446 ;  Com.  v.  Stone,  4  Met.  43 ;  Com* 

Mood.  C.   C.   1.     See    infra^   §  1X74.  v,  Naaon,  9  Gray,  125 ;  Tyler  v.  State, 

That  passing  half   a  bank  note  may  2  Humph.  37  ;  thongh  see  R.  v.  Evans, 

be  a  false  pretence,  see  R.  o.  Murphy,  5  C.  &  P.  553 ;  Cheek  v»  State,  1  Cold. 

13  Cox  C.  C.  298.  (Tenn.)  172. 

«  R.  V,  Prince,  L.  R.  1  C.  C.  150 ;  11  »  R.  r.  Barnes,  2  Den.  C.  C.  59. 

Cox  C.  C.  173 ;  so  as  to  obtaining  goods  <  Supra^  §  964. 

by  forged  or  flash  notes  or  coin  ;  R.  v.  *  Infra^  §  1344. 

Coulson,  T.  &  M.  332 :   1  Den.  C.  C.  «  See  U.  S.  v.  Hall,  14  Fed.  Rep. 

592;  4  Cox  C.  C.  227  ;  R.  r.  Byrne,  10  324;  U.  S  r.  Snyder,  Ibid.  554;  4  McCr. 

Ibid.  369  ;   Com.  r.  Hulbert,  12  Met.  618 ;  U.  S.  v.  Stroback,  4  Woods,  592. 
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8.  Falnty  of  the  Pretences. 

§  1165.  It  is  generally  impoBsible  to  prove  an  absolute  negative, 
and  it  is  sufficient,  therefore,  for  the  prosecution  *^  *P-   o  i    t 
proximate,  as  far  as  is  in  its  power,  to  such  negative,   probability 
leaving  it  to  the  defendant,  if  lie  can,  to  break  this  down  need  be^ 
by  proving  the  affirmative  fact.*    This  may  be  illustrated  ^^^"^^ 
by  cases  where  the  note  of  a  broken  bank  is  passed.     The  prosecu- 
tion must,  as  has  been  seen,'  prove  that  the  bank  is  broken ;  and  if 
it  appear  that,  though  the  bank  has  stopped,  there  are  still  solvent 
parties  who  are  liable  for  its  paper,  there  can  be  no  conviction  on  a 
count  alleging  the  note  to  be  worthless.'    Tet  where  the  pretence 
is  that  a  note  is  worth  its  nominal  value,  or  that  it  is  good,  it  is  not 
necessary  for  the  prosecution,  where  the  bank  is  insolvent,  to  nega- 
tive every  possibility  of  payment  by  showing  that  all  the  stock- 
holders of  Uie  bank  had  paid  in  their  stock.^ 

The  same  position,  t.  e.y  that  proximate  proof  is  enough,  was 
reached  where  the  allegation  was  that  B.  obtained  twenty«yards  of 
carpet  by  falsely  pretending  that  "  a  certain  person  who  lived  in  a 
large  house  down  the  street,  and  had  had  a  daughter  married  some 
time  back,  had  been  at  him  about  some  carpet,  and  had  asked  him 
to  procure  a  piece  of  carpet,  whereas  no  such  person  had  been  at 
him  about  any  carpet,  or  had  any  such  person  asked  him  to  procure 
any  piece  of  carpet."  The  evidence  was  that  B.  obtained  twenty 
yards  of  carpet  by  stating  to  the  prosecutor,  who  was  a  shopkeeper 
in  a  village,  that  he  wanted  some  carpeting  for  a  family  living  in  a 

^  See  Whart.  on  Ev.  S  356 ;  Wliart.  engaging  an  assistant  from  whom  he 

on  Cr.  Ey.  §  321.  received  a  deposit,  represented  to  him 

P.,  the  prosecutor,  lent  money  to  C.  that  he  was  doing  a  good  business, 

at  interest,  on  the  security  of  a  bill  of  and  that  he  had  sold  a  good  business 

sale  on  fumituroi  a  promissory  note  of  for  a  certain  large  sum,  whereas  the 

C.  and  another  person,  and  a  deolara-  business  was  worthless,  and  he  had 

lion  made  by  C.  that  the  furniture  was  been  bankrupt,  it  was  ruled  that  the 

unincumbered.     The  declaration  was  indictmentcould  not  be  sustained  upon 

untrue  at  the  time  it  was  handed  to  P.,  either  of  the  representations.     R.  o, 

C.  having,  a  few  hours  before,  given  a  Williamson,  21  L.  T.  N.  S.  444 — Byles. 

bill  of  sale  for  the  furniture  to  another  '  See  supra^  §  1162. 

person,  but  not  to  its  full  value.     It  >  R.  v.  Spencer,  3  C.  &  P.  420 ;  R.  r. 

was  held  that  there  was  evidence  to  Evans,  Bell  C.  C«  187 ;  8  Cox  C.  C. 

support  the  prosecution.    R.  v.  Mea-  257. 

kin,  11  Cox  C.  C.  270.  «  Com,  v.  Stone,  4  Met.  43. 

But  where  it  appeared  that  C,  on 
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large  house  in  the  village,  who  had  had  a  daughter  lately  married ; 
that  B.  afterwards  sold  the  carpeting  so  obtained  to  two  different 
persons,  and  a  lady  was  called,  who  lived  in  the  village,  whose 
daughter  was  married  about  a  year  previously,  and  who  stated  that 
she  had  not  sent  B.  to  the  prosecutor's  shop  for  the  carpet.  It  was 
held,  that  there  was  a  sufficient  false  pretence  proved  and  negatived, 
and  the  case  of  the  prosecution  was  made  out.^  And  where  a  post-, 
man  falsely  pretended  that  the  sum  of  28.  was  payable  on  a  post 
letter  intrusted  to  him  for  delivery,  whereas  1«.  only  was  payable, 
it  was  held  that  the  offence  was  complete  when  he  made  the  pre- 
tence, and  that  the  absence  of  any  evidence  to  show  positively  that 
he  did  not  pay  over  the  extra  Is.  to  the  superior  officer  was  im- 
material to  his  guilt  or  innocence.'  That  the  defendant  knew  the 
statement  to  be  false,  is  also  to  be  inferentially  shown.' 

§  1166.  The  burden  of  approximating  a  negative  is  on  the  prose- 
cution, though  when  this  is  done,  any  matter  peculiarly 
n^tlveto  ^^^^^^  ^^^  defendant's  knowledge  is  to  be  supplied  by  the 
onprosecu-  defence.*  In  other  words,  while  the  prosecution  must 
make  out  all  the  elements  of  its  case,  this  is  to  be  done 
inferentially  as  closely  as  possible  ;  and  when  a  reasonable  certainty 
is  reached,  it  is  for  the  defendant  to  produce  the  affirmative  proof 
requisite  to  break  down  the  prosecution's  approximate  negative,' 
Thus,  in  a  Mississippi  case,  it  was  correctly  held  error,  on  an  indict- 
ment against  a  person  for  pretending  to  be  a  Baptist  minister  in 
good  standing,  to  charge  the  jury  ^^  that  if  the  accused  made,  the 
false  representations  as  stated,  and  thereby  obtained  the  money, 
they  will  find  him  guilty,  unless  the  accused  has  shown  the  truth 
of  these  representations."'  Yet  it  would  have  been  sound  law  to 
have  told  the  jury,  tliat  if,  from  the  evidence  of  the  prosecution, 
it  was  to  be  inferred  with  reasonable  certainty  that  the  defendant 
was  not  a  Baptist  minister,  the  burden  was  on  him,  by  producing 
his  license,  or  proving  his  authority,  to  show  that  he  was  what  he 
thus  pretended  to  be. 

1  R.  V.  Burnsides,  Bell  C.  C.  2S2 ;  8  *  See  Whart.  Grim.  Ev.  §  321 ;  State 

Cox  C.  C".  370.  r.  Wilbourne,  87  N.  C.  629. 

«  R.  r.  BjTue,  10  Cox  C.  C.  369.  »  See  Whart.  Crim.  Ev.  §§  321-2, 

»  Whart.  on  Br.  §§  39,  725.    As  to  329,  341. 

scienter,  see  infra,  §  1185.    As  to  ignor-  *  Bowler  v.  State,  41  Miss.  570.    See 

ance  as  a  defence,  see  tupra,  §§  84  e£  as  to  license,  infra,  §§  1499  et  seq. 
8eg^ 
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M167.  The  pretence  must  be  squarely  negatived.*  Bat  pre- 

Thus  it  is  not  enough,  in  order  to  prove  the  insolvency  be  squarely 

of  a  partnership,  to  show  the  private  indebtedness  of  par-  °^*^  ^ 
ticular  partners.' 

§  1168.  While  each  particular  pretence  on  which  conviction  is 
sought  must  be  thus  negatived,  it  is  not  necessary  to  nega- 
tive all  the  pretences.     Any  one  proved  and  negatived,  ^  disprove 
if  it  supplied  a  preponderating  motive,  is  suiBcient  to  one  pre- 
convict.* 

i  1169.  When  the  pretence  is  false,  it  is  no  defence  Expecting 

that  the  defendant  expected  to  pay  when  he  should  be  negation. 
able.* 

4.  Pretencet  need  not  be  in  Words. 

^  1170.  The  conduct  and  acts  of  the  party  will  be  sufficient,  with- 
out any  verbal  assertion,*  and  words,  written  or  spoken,   ^ 

/     1  ..       ^      ,  .  ^  1  .    «•    Conduct  iB 

imperfectly  setting  forth  a  pretence  may  be  supplemented  a  Bumcient 
by  proof  of  facts  completing  the  false  pretence.*  Where  P''^'®"^®- 
a  man  assumes  the  name  of  another  to  whom  money  is  due  on  a 
genuine  instrument,  this  by  itself  is  indictable.'  Where,  as  we  have 
already  seen,  a  person  at  Oxford,  who  was  not  a  member  of  the 
University,  went  to  a  shop  for  the  purpose  of  fraud,  wearing  a  com- 
moner's cap  and  gown,  and  obtained  goods,  this  was  held  within  the 
act,  though  not  a  word  passed  as  to  his  status.^  And  so  where  the 
defendant,  an  employ^  in  a  hospital,  wrote  to  a  manager  for  linen,  not 
saying  in  words  that  it  was  for  the  hospital,  but  knowingly  creating 


1  R.  r.  Eelleher,  14  Cos  C.  C.  4S ;  ter,  Ibid.  642.  That  there  is  no  dis- 
State  r.  Alphin,  84  N.  C.  745 ;  State  v.  tinction  in  this  respect  between  writ- 
Alfred,  Ibid.  749.  ten  and  unwritten  words,  see  Com.  v. 

'  Com.  r.  Davidson,  1  Cnsh.  33.  Stevenson,  127  Mass.  446. 

•  Infra,  §§  1176, 1218 ;  Whart.  Crim.  «  R.  v.  Cooper,  L.  R.  2  Q.  B.  D.  510 ; 
Ev,  §  131 ;  Com.  i?.  Stevenson,  127  36  L.  T.  671 ;  R.  v.  Powell,  51  L.  T.  N. 
Mass.  446 ;  Webster  v.  People,  92  N.  S.  713,  citing  R.  v.  Giles,  supra.  As  to 
Y.  422  ;  Beasley  v.  State,  59  Ala.  20 ;  variance,  see  infra,  §  1214. 

State  V.  Vorbeck,  66  Mo.  168.  »  R.  v.  Story,  R.  &  R.  81 ;  R.  v,  Bar- 

•  R,  V.  Naylor,  L.  R.  1  C.  C.  4;  10  nard,  7  C.&  P.  784.  See  supra,  §  1161, 
dCox  C.  C.  149.  B  Supra,  §  1153.   See  Com.  v.  Daniels, 

•  R.  r.  Giles,  L.  k  C.  502 ;  34  L.  J.  2  Pars.  332. 
60,  M.  C. ;  10  Cox  C.  C.  44 ;  R.  r.  Hun- 
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that  impression  in  the  manager's  mind.^  The  mere  passing  business 
paper,  also,  at  its  nominal  value,  is  an  affirmation  that  such  value  is 
real.'  But  to  make  silence  a  pretence,  it  must  be  part  of  conduct 
or  acquiescence  involving  an  affirmation.* 

Silence  in  acquiescing  in  another's  statements  may  amount  to  a 
false  pretence.^  But  the  silence  must  be  of  a  character  to  imply 
an  affirmation  of  such  statements.^ 


^  R.  p.  Franklin,  4  F.  &  F.  94.  sense,  words  are  not  necessary.  As 
In  an  English  case  determined  in  we  have  seen,  the  man  who  buys 
1877,  the  prisoner,  on  entering  theser-  goods  in  a  military  uniform,  which  he 
vice  of  a  railway  company,  signed  a  is  not  entitled  to  wear,  and  who  gets 
bookof  rules,  a  copy  of  which  was  given  these  goods  on  the  credit  of  the  uni- 
te him.  One  of  the  rules  was,  "  No  form,  under  circumstances  which  make 
servant  of  the  company  shall  be  enti-  credit  of  this  kind  reasonable,  is  as 
tied  to  claim  payment  of  any  wages  responsible  as  if  he  said,  ''I  am  a 
due  to  him  on  leaving  the  company's  military  man." 

service  until  he  shall  have  delivered        On  the  other  hand,  suppression  of 

up  his  uniform  clothing.*'    On  leaving  facts  by  one  of  the  parties  to  a  con- 

the  service  he  knowingly  and  fraudu-  tract  does  not  impose  criminal  liabil- 

lently  delivered  up,  as  part  of  his  uni-  ity,  unless  there  be  an  active  (as  dis- 

form,  to  an  officer  of  the  company,  a  tinguished  from  a  passive)  negation  of 

great-coat  belonging  to  a  fellow-ser-  facts.      The   Rothschilds  incurred  no 

vant,  and  so  obtained  the  wages  due  criminal  liability  when  they  bought 

to  him.     It  was  ruled  that  he  was  large  masses  of  consols  on  the  receipt 

properly  convicted    of  obtaining  the  of  private    intelligence,   which    they 

money  by  false  pretences.    R.  v.  Bull,  kept  to  themselves,  of  the  defeat  of 

86  L.  T.  (N.  S.)  376 ;  13  Cox  C.  C.  Napoleon  at  Waterloo.    I  may  believe 

608.  a  particular  piece  of  china,  which  I 

*  SuprCf  §  1162.  offer  to  bay  at  a  farm-house,  to  be  of 

*  People  V.  Baker,  96  N.  T.  340.  peculiar  antiquarian  value,  but  I  am 
4  Young  V,  R.,  3  T.  R.  98.  See  Whart.  not  indictable  if  I  conceal  this  belief 

Cr.   £v.  §   679  ;   People  v.  Cline,    44  from  the  owner.    If  the  opposing  view 

Mich.   290.     The  fact   that    I    stand  were  to  obtain,  no  bargain  could  be 

by    while    B.   is    lending   money    to  closed  without  exposure  to  criminal 

A.,  who    I  know   is    insolvent,   will  prosecution.    We  all  of  us  have  rea- 

not    make    me    liable    to    B.    unless  sons,  personal  to  ourselves,  for  every 

I  do  something    to   corroborate   A.'s  bargain  we  make.    It  is  difficult  for  us 

statements   of  his   solvency.      There  always  to  detail  these  reasons;  if  we 

is    no   causal    relation    between    my  did,  it  would  often  expose  us  to  the 

silence  and  B.*s  loan.     It  is  otherwise  placing    the  goods  at  an  exorbitant 

with  my  silence  when  such  silence  is  price.      If   everything  is  thus  to  be 

in    any  way   an  affirmation  of   A.'s  told,  it  would  require  the  man  of  can- 

Statements.      But  to  action,   in   this  tion  and  sagacity,  who,  before  entering 

*  Supra,  i  211  d. 
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6.  They  need  not  be  by  the  Defendant  personally. 

§  1171.  Where  two  persons  are  jointly  indicted  for  obtaining 
goods  by  false  pretences,  made  designedly  and  with  in- 
tent to  defrand,  evidence   that  one  of  them,  with  the  by  one 
knowledge,  approbation,  concarrence,  and  direction  of  ateispre- 
the  other,  made  the  falpe  pretences  charged,  warrants  the  ^^  ^^ 
conviction  of  both.^ 

ing  on  anj  business,  examines  all  the  dictable  for  false  pretences    as   if  he 

attainable  facts,  to  deliver  to  the  other  had  actually  said,  "This    is  gold." 

contracting  party  a  lecture  which,  if  Suppose,  however,  that  the  sale  is  not 

nothing  were  suppressed,  might  occupy  of  a  gold  ring,  but  of  a  mass  of  bul- 

dajs.     It  would  make  every  one  the  lion,  at  a  time  when  specie  payments 

guardian,   in   business,  of   every  one  are  suspended.    If  the  bullion  be  sold 

else.      See    MerkeVs   Crimiualistische  as  gold,  but  is  of  base  metal,  then  an 

Abhandlungen,  and  see  5  South.  Law  indictment  lies.     But  an  indictment 

Rev.  374.  does  not  lie  because  it  turns  out  that 

A  mere  use  of  another's  error  will  the    vendor    has    secret    information 

not  niake  a  false  pretence,  unless  there  from  which  he  has  reason  to  conclude 

is  something  done  by  the  deceiving  that  gold  will  materially  fall  in  value 

party  to  confirm  such  error.    Other-  soon  after  the  sale.     The  distinction  is 

wise,  a  person   selling   stock  in   the  this :    By  the  usage  of  trade,  he  who 

market,  he  possessing  exclusive  infer-  sells  an  article  as  of  a  particular  class 

matlon   (honorably  acquired)  of  cir*  warrants  it  to  be  of  that  class,  so  that 

cumstances   calculated    to    make  the  he  becomes  responsible  if  it  is  spuri- 

stock  less  valuable,  would  be  indict-  ous  ;  but  if   the  article  be  genuine, 

able.     In  no  case,  in  fact,  where  there  there  is  no  warranty  as  to  its  value, 

is  a  sale,  is  the  information  of  the  par-  In  interpreting  words  when  used  as 

ties  the  same ;   hence,  if  the  conceal-  false  pretences,  we  must  take  them  in 

ing  of  information  is  a  false  pretence,  the  sense  in  which  they  are  understood 

there    is   no  sale  which  would  not  be  hy  the  person  deceived.     The  deceiver 

open   to  an   Indictment  for  false  pre-  cannot  shelter  himself  by  the  pretext 

tenoes.    Whart.  on  Cent.  §§  232  et  seq.  that  the  words  had  a  double  meaning, 

Yet  there  are,  as  we  have  seen,  cases  and  that  they  might,  in  one  sense,  be 

in  which  suppression  of  a  fact  by  a  truthful,  though  not  in   the  sense  in 

vendor  is  an  indictable  false  pretence,  which  they  were  accepted.     Ibid.  §§ 

A  jeweller,  for  instance,  sells  a  spuri-  627  et  seq. 

ous  ring  as  of  true  metal.      He  may  He  who  enters  into  a  bargain  of  any 
not  say,   '*  This  is  gold,"  but  he  asks  kind  implies  :^ 
for  it  the  price  of  gold,  and  from  his  I.  The    existence   of   all  conditions 
whole  conduct  the  assertion  that  it  is  essential  to  the  validity  of  the  trans- 
gold  is  implied.     He  is  as  muah  in-  action  on  his  part,  so  far  as  such  con- 


«  R.  V.  Moland,  2  Mood.  C.  C.  271 ;    People,  14  HI.  348 ;  Whart.  Or.  Ev.  § 
Com.  V.  Harley,  7  Met.  462  ;  Coweu  v.    102.     Infra,  §§  1202, 1211-2. 
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An  allegation  in  an  indictment  that  the   defendants  obtained 

goods  of  A. 9  B.,  and  C,  partners  in  trade,  by  false  pretences  made 
to  them,  is  supported  by  proof  that  the  defendants  made  the  alleged 
false  pretences  to  their  clerk  and  salesman,  who  communicated  them 
to  B.,  and  that  the  goods  were  delivered  to  the  defendants  in  con- 
sequence of  those  false  pretences.^    And  it  is  not  necessary,  in 

ditious  are,  or  ought  to  be,  within  his  purchaser  that  they  were  jewels,  and 
knowledge.  Thus,  he  who  oalls  for  to  a  silent  admission  by  the  vendor  to 
the  payment  of  a  debt  implies  the  the  same  effect.  At  the  same  time,  it 
existence  of  a  right  on  his  part  to  must  be  remembered  that  a  bare  en- 
make  the  demand.  He  who  takes  a  trance  into  a  particular  transaction  is 
receipt  implies  that  he  made  a  pay-  not  in  itself  such  an  affirmation  of  the 
ment  to  which  the  receipt  corresponds,  opinion  of  the  other  contracting  party 

II.  The  existence  of  analogous  con-  as  to  amount  to  a  false  pretence,  even 
ditions  in  the  other  party.  He,  for  though  the  transaction  be  entered  into 
instance,  who  buys  a  particular  article  fraudulently.  It  is  possible  to  take  an 
implicitly  expresses  the  opinion  that  attitude  of  absolute  '*  non-committal- 
the  seller  is  capable  of  disposing  of  the  ism"  as  to  such  expressions,  and  it 
article.  would  be  absurd  to  treat  a  refusal  to 

III.  A  bargaining  party  also  implies  affirm  as  an  affirmation.  A.— to  take 
the  existence  of  the  conditions  on  another  of  Mittermaier's  cases — imag- 
which  the  other  party  depended  when  ines  that  he  has  made  a  large  sum  in  a 
entering  into  the  transaction.  Thus,  speculation  in  which  he  was  engaged ; 
the  manufacturer  who  delivers  to  his  exhilarated  with  his  supposed  good 
customers  particular  articles  implies  fortune,  he  pays  a  debt  of  500  florins  ; 
the  existence  of  qualities  which  go  the  creditor  takes  the  money,  knowing 
to  make  up  the  value  of  the  goods  at  the  time  that  the  debtor  is  in  error 
when  ordered.  The  grocer  who  de-  as  to  the  success  of  the  speculation, 
livers  a  package  to  a  purchaser  call-  but  without  undeceiving  him.  Put- 
ing  for  a  pound  of  coffee  implies  that  ting  aside  the  fact  that  obtaining 
the  package  contains  the  article  called  payment  of  a  debt  cannot  be  made,  by 
for,  in  the  required  quantity.  Of  this  itself,  indictable,  there  is  in  this  case 
kind  of  Implicit  assertion  Mittermaier  no  assent  by  the  party  receiving  the 
gives  us  the  following  illustration:  money  to  assumptions  by  the  other 
'*  A  customer  sees  an  ornament,  ex-  party  which  are  essential  incidents  of 
quisitely  elaborated,  set  with  cut  the  bargain.  Whart.  on  Cont.  §§  232 
stones  ;  he  supposes  they  are  jewels,  et  seq. 

and  offers  ^100  for  the  ornament ;  »  Com.  v.  Harley,  7  Met.  462.  An 
the  vendor  sees  the  error  of  the  pur-  indictment  charged  K.  and  P.  with 
chaser,  but  does  not  undeceive  him,  falsely  pretending  to  B.  that  they  had 
and  takes  the  money."  This  is  a  case  a  quantity  of  tobacco,  which  they  pro- 
of obtaining  money  on  false  pretences,  posed  to  sell,  and  did  sell  to  him,  and 
The  offering  of  $100  for  an  ornament  thereby  obtained  money  from  him. 
which  would  not  be  worth  one-tenth  The  evidence  was  that  K.  and  P.,  act- 
that  sum  if  the  stones  were  not  jewels,  ing  together,  were  the  chief  parties  by 
18  equivalent  to    a  statement  by  the  whom  the  false  pretences  had  been 
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order  to  convict  the  defendants  in  such  case,  to  prove  that  they,  or 
either  of  them,  obtained  the  goods  on  their  own  account,  or  derived, 
or  expected  to  derive,  personally,  any  pecuniary  benefit  therefrom.^ 
And,  generally,  the  delivery  of  goods  or  money  to  a  third  person 
on  account  of  the  defendant,  is  a  delivery  to  the  defendant.' 

§  1172.  The  prosecutor,  however,  cannot  prove  false  pretences 
made  by  a  third  person,  alleged  to  have  been  made  by 
the  procurement  of  the  defendant,  without  first  showing  ^y'^m^J" 
that  the  defendant  instigated  such  person  to  make  them ;»  ^^^ 
nor   can  the    defendant,   who   fraudulently   negotiates 
spurious  paper,  be  convicted  under  the  statute  for  the  subsequent 
act  of  the  purchaser  of  such  spurious  paper,  done  innocently  and 
without  the  defendant's  knowledge  or  instigation,  in  obtaining  money 
on  such  paper.^ 

6.  They  muit  relate  to  a  Past  or  Pre$ent  State  of  Uiing$. 

§  1178.  A  false  pretence,  under  the  statute,  must  relate  to  a 
past  event  or  existing  fact.     Any  representation  with  re-   promises 
card  to  a  future  transaction  is  excluded.*    Thus,  for  orpredic- 

°  tions  are 

instance,  a  false  statement,  that  a  draft,  which  the  de-   not  false 
fendant  exhibits  to  the  prosecutor,  has  been  received  P*^*®**^®*' 

made.     It  was  held,  that  the  acts  of  '*and  others,"  in  the  allegation  that 

P.  were  the  acts  of  E.,  and  admissible  the  false  pretence  was  made  *'  to  J.  B. 

agatBSt  him  npon  the  indictment.    R.  and  others,''  might  be  rejected  as  sur- 

V.  Kerrigan,  9  Cox  C.  C.  441.  plusage.    R.  v.  Kealej,  1  Eng.  L.  & 

I  Infra^  §  1184 ;  Com.  v,  Harlej,  7  Eq.  685 ;  2  Den.  G.  G.  68. 

Met.  462 ;  R.  v.  Moland,  2  Mood.  G.  G.  '  Sandy  o.  State,  60  Ala.  68.    Infra, 

271 ;  Gowen  v.  People,  14  111.  348 ;  but  §  1227. 

see  tn/ra,  §  1202.  *  Per  Bronson,  G.  J.,  People  v.  Par- 

An  indictment  charged  the  prisoner  ish,  4  Denio,  153. 
with  attempting,  by  false  pretences  *  Infra,  §  1202. 
made  to  J.  B.  and  others,  to  defraud  *  R.  v.  Lee,  L.  &  G.  G.  G.  309 ;  R.  v. 
the  said  J.  B.  and  others  of  certain  Gh)odhall,  R.  &  R.  461 ;  R.  v.  Woodman, 
goods,  the  property  of  the  said  J.  B.  14  Gox  G.  G.  179 ;  R.  v.  Burgon,  D.  & 
and  others.  On  the  trial,  it  was  proved  B.  11 ;  Burrell,  ex  parte,  L.  R.  1  Gh.  D. 
that  the  prisoner  made  the  false  pre-  552 ;  Sawyer  v.  Prickett,  19  Wal.  146 ; 
tences  set  forth  in  the  indictment  to  i.  Long  r.  Woodman,  58  Me.  49  ;  Gom.  v, 
B.  only,  with  intent  to  defraud  J.  B.  Stevenson,  127  Mass.  446 ;  Gom.  v. 
and  others,  his  partners,  of  property  Drew,  19  Pick.  179 ;  People  v.  Blanch- 
belonging  to  the  firm ;  and  it  was  held  ard,  90  N.  Y.  314 ;  Gom.  t;.  Moore,  99 
that  there  was  no  variance  between  the  Penn.  St.  670 ;  Dillingham  v.  State,  5 
indictment  and  the  proof,  as  the  wordb,  Ohio  St.  280 ;  Golly  v.  State,  55  Ala. 
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from  a  house  of  good  credit  abroad,  and  is  for  a  valuable  considera- 
tion, on  the  faith  of  which  he  obtains  the  prosecutor's  goods^  is 
within  the  law ;  a  promise  to  deposit  with  him  such  a  draft  at  some 
future  time,  though  wilfully  and  intentionally  false,  and  the  means 
of  the  prosecutor's  parting  possession  with  his  property,  is  not.  So 
a  pretence  that  the  party  would  do  an  act  that  he  did  not  mean  to 
do  (as  a  pretence  that  he  would  pay  for  goods  on  delivery)  was 
ruled  by  all  the  judges  not  to  be  a  false  pretence,  within  the  statute 
of  Geo.  II.  ;^  and  the  same  rule  is  distinctly  recognized  in  this 
country,'  it  being  held  that  the  statement  of  an  intention  is  not  a 
statement  of  an  existing  fact.*  Thus,  to  take  as  an  illustration  an 
English  case,  on  an  indictment  for  obtaining  goods  in  a  market  by 
falsely  pretending  that  a  room  had  been  taken  at  which  to  pay  the 
market  people  for  their  goods,  the  jury  found  that  the  well-known 
practice  was  for  buyers  to  engage  a  room  at  a  public  house,  and 
that  the  prisoner  conveyed  to  the  minds  of  the  market  people  that 
she  had  engaged  such  a  room,  and  that  they  parted  with  their  goods 
on  such  belief.  It  was  held,  there  being  no  evidence  that  the 
prisoner  knew  of  such  a  practice,  and  the  case  being  consistent 
with  a  promise  only  on  her  part  to  engage  such  a  room  and  pay  for 
the  goods  there,  that  a  conviction  could  not  be  sustained.^ 

§  1174.  But  a  concurrent  promise  does  not  neutralize  an  accom- 
panying false  pretence.'    If  there  be  the  false  statement  of  an  existing 

S6  ;  State  v.  Even,  49  Ho.  542 ;  Rjan  v.  Com.,  3  Meto.  (Kj.)  232.'    Stqtra,  i 

V.  State,  45  Ga.  128  ;  Keller  v.  State,  1136. 

51  Ind.  Ill ;  Gage  v.  Lewis,  68  III.  604 ;  •  Ibid. ;  People  v.  Blanohard,  90  N. 

Canter  v.  State,  7  Lea,  349  ;  Snyder,  in  Y.  314. 

re,  17  Kans.  542 ;  McKenzie  v.  State,  6  «  R.  o.  Barrows,  11  Coz  C.  C.  258. 

Eng.  (Ark.)  594 ;  Johnson  v.  State,  41  Where  the  prosecutor  lent  £10  to 

Tex.  65.    See,  as  conflicting  with  this  the  prisoner,  indaced  by  his  false  pre- 

rule.  State  u.  Nichols,  1  Honst.  C.  C.  tence  that  he  was  going  to  pay  his 

114.  rent,  and  the  proof  was  that  Sf  the 

1  R.  17.  Gh)odhall,  R.  &  R.  461 ;  R.  v.  prisoner  had  not  told  him  that  he  was 

Wakeling,   Ibid.    504;    R.   v.    Oates,  going  to  pay  his  rent  the  prosecutor 

Dears.  C.  C.  459  ;  29  Eng.  L.  &  £q.  would  not  have  lent  the  money ;  it  was 

552.    See  Glackan  v.  Com.,  3  Mete,  held  that  this  was  not  such  a  false 

(Ky.)  232.  pretence  of  an  existing  fact  as  to  war- 

«  Com.  V,  Drew,  19  Pick.  179 ;  Com.  rant  a  conviction.    R.  v.  Lee,  9  Cox 

V.  Lincoln,  11  Allen,  233 ;   People  v.  C.  C.  304. 

Haynes,  11  Wend.  565  ;  14  Ibid.  546 ;  •  See  R.  v.  Burgon,  D.  &  B.  11 :  7  Cox 

Com.  V.  Burdick,  2  Barr,  163;  Burrow  C.  C.  131 ;  SUte  v.  Hill,  72  Me.  238; 

V.  State,  7  Eng.  (Ark.)  65  ;  Glaokan  State  v.  Cowdin,  28  Kan.  269. 
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fact,  the  adding  to  this  of  false  promises  does  not  take  the  case  out 
of  the  statute,  when  the  false  pretence  was  the  decisive 
influence.^  And  this  holds,  even  though  the  prosecutor  pretence  is 
would  not  have  yielded  to  the  pretence  without  the  pro-  Jrau^'by 
mise.*  And  it  is  even  said  by  Crompton,  J.,  that  the  pre-  ^^'^^T?"' 
tence  need  not  necessarily  be  of  some  alleged  existing 
fact,  capable  of  being  disproved  by  positive  testimony,  but  may 
depend  on  the  band  fide  intention  and  capacity  of  the  defendant 
at  the  time  of  entering  into  a  contract  to  perform  it,  or  to  do  some 
act  at  a  future  period.'  Hence,  as  we  have  seen,^  it  may  be  a  false 
pretence  to  utter  a  post-dated  cheque. 

7.  Thetf  mu$t  have  been  the  Operative  Cau$e  of  the  Trantfer. 

§  1175.  Where,  in  Massachusetts,  one  of  the  representations 
proved  was  that  the  defendant  gave  a  false  name,  and 
where  the  prosecutor  testified  that  this  misrepresenta-  SSivrnor 
tion  had  no  influence  in  inducing  him  to  part  with  his  within 

_      .  1    1  -I        1  %  1       -I  #.1  statute. 

goods,  it  was  held  to  have  been  the  duty  of  the  court, 
either  at  the  time  or  in  the  charge,  to  instruct  the  jury  that  such 
misrepresentation  was  not,  upon  the  evidence,  proved  to  have  been 
an  inducing  motive  to  the  obtaining  of  the  goods  by  the  defendant.' 
The  same  view  generally  obtains,  it  being  held  that  there  must  be 
causal  relation  between  the  pretence  and  the  transfer.' 

>  R.  o.  JenniBon,  Leigh  k  Cave,  Ivf ;  *  R.  o.  Dale,  7  C.  &  P.  352 ;  Horafall 

9  Cox  C.  C.  158 ;  R.  v.  West,  8  IliH.  v.  Thomas,  1  H.  &  C.  90 ;  People  o. 

12 ;  R.   9.  Asterlej,  7  C.  &  P.  1S»/  ;  Miller,  2  Parker  C.  R.  197  ;  R.  v.  Lar- 

Com.  r.  Linooln,  11  Allen,  233 ;  Rta»e  ner,  14  Cox  C.  C.  497  ;  Therasson  v, 

V.  Rowley,  12  Conn.  101.  Of  this  priu-  People,  82  N.  Y.  238  ;  People  v.  Baker, 

ciple  a  striking  illustration  is  giveu,  96  Ibid.  340 ;  State  v.  Tomlin,  5  Dutch. 

miprat  §  1163 ;   and  as  to  promises  U>  14 ;   State  v.  Timmons,   58  Ind.   98 ; 

marry,  see  «i9>ra,  §  1148.  People  v,  McAllister,  49  Mich.  12.    /n- 

*  R.  p.  West,  8  Cox  C.  C.  12;  R.  ^  /ra,  §  1227. 

Frj,  7  Ibid.  394 ;  D.  &  B.  449.  The  cases  usually  given  on  this  point 

*  R.  p.  Jones,  6  Cox  C.  C.  467.  are  those  where  the  prosecutor  was,  at 

*  SHprUf  §  1162.  the  time  when  the  false  pretence  was 

*  R.  p.  Dale,  7  C.  &  P.  352 ;  Com.  p.  uttered,  fully  aware  of  its  falsity. 
Davidson,  1  Cnsh.  33 ;  Clark  p.  People,  Suppose,  however,  he  was  firmly  con- 
2  Lans.  329.  See  R.  p.  Gardner,  7  Cox  vinoed,  before  the  utterance,  of  the 
C.  C.  136 ;  D.  &  B.  40 ;  Com.  v.  Drew,  truth  of  the  statements  of  which  the 
19  Pick*  179 ;  Com.  p.  Herschell,  false  pretence  consisted,  and  that  the 
Thacher's  C.  C.  70 ;  Schleisinger  n,  false  pretence  in  no  way  confirmed  or 
Bute,  11  Ohio  St.  669.  strengthened  him  in  this  belief;  can  it 
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§  1176.  But  it  18  not  necessary  to  a  conviction  that  the  false 
pretence  alleged  should  have  been  the  sole  inducement 
not  be  the^  ^J  ^^ch  the  property  in  question  is  parted  with,  if  it 
sole  mo-  had  a  preponderating  influence  sufficient  to  turn  the 
scale,  although  other  considerations  operated  upon  the 
mind  of  the  party .^  And  this  is  true  even  though  the  prosecutor 
would  not  have  surrendered  the  goods  solely  on  the  pretence  al- 
leged.    To  require  that  the  belief  should  be  the  exclusive  motive 

be  said  that  he  parted  with  his  goods  Stetson,  4  Barb.  151 ;  State  v,  Thatcher, 

on  the  faith  of  the  false  pretence  ?  Or,  35  N.  J.  445  ;  Fay  v.  Com.,  28  Grat. 

to  put  the  case  in  the  concrete :  A.  is  912 ;    Smith  v.   State,   55  Miss.  513 ; 

firmly  of  the  belief  that  B.  is  a  rich  Snyder,  in  re,  17  Eans.  542;  Statev.Tes- 

man,  worth  $100,000.     B.  comes  to  A.,  sier,  32  La.  An.  1227 ;  Bowler  v.  State, 

and  says,  ''Lend  me  $10,000;   I  am  41  Miss.  570;  and  in/ra^  §  1218. 

worth  that  snm."    B.'s  statement  that  In  R.  v.  Steels,  11  Cox  C.  C.  6,  a 

he  is  worth  $10,000  has  no  effect  on  A.,  conviction  was  sustained  on  an  indict- 

who  is  already  convinced  of  B.'s  great  ment  which  alleged  that  C,  the  pris- 

wealth,  ontside  of  this  declaration.    A.  oner,  obtained  a  coat  from  P.  by  falsely 

lends  B.  the  money.    Supposing  that  pretending  that  a  bill  of  parcels  of  a 

B.'s  statement  was  knowingly  false,  coat,  value  I4s.  6d.,  of  which  A$,  Qd. 

:)an  he  be  convicted  of  obtaining  money  had  been  paid  on  account,  and  that 

Dn  false  pretences  ?    Certainly  not,  if  10s.  only  was  due,  was  a  bill  of  parcels 

A.  declare  he  lent  the  money  ^solely  of  another  coat  of  the  value  of  22s.    The 

from  what  he  knew  by  himself.  evidence  was  that  C.  's  wife  had  selected 

Falsehoods,  also,  told  by  a  party  as  to  the  148.  6d.  coat  for  him,  subject  to  its 

matters  not  part  of  the  consideration  fitting  him,  and  had  paid  48.  6d.  on  ac- 

of  a  bargain,  and  which  were  not  ope-  count,  for  which  she  received  a  bill  of 

rative  in  its  concoction,  are  not  false  parcels  giving  credit  for  that  amount, 

pretences  under  the  statute.    This  ap-  On  trying  on  the  coat  it  was  found  to 

plies  peculiarly  to  false  statements  as  be  too  small,  andC.  was  then  measured 

to  motives  which  induce  the  party  to  for  one  to  cost  22s.    MThen  that  was 

sell  or  to  buy.  made  it  was  tried  on  by  P.,  who  was 

1  Supra,  §  153 ;  R.  v.  Hewgill,  Dears,  not  privy  to  the  former  part  of  the 
315  ;  24  Eng.  Law  &  £q.  556 ;  R.  v.  transaction.  C,  when  the  coat  was 
English,  12  Cox  C.  C.  171 ;  R.  v.  Eagle-  given  to  him,  handed  the  bill  of  par- 
ton.  Dears.  515  ;  R.  v.  Lince,  12  Cox  C.  eels  for  the  14s.  6d.  and  10s.,  saying, 
C.  451 ;  Turner,  J.,  NichoPs  Case,  1  D.  "  There  is  10s.  to  pay."  The  bill  was 
&  J.  387;  Clarke  v.  Dixon,  7  H.  L.  C.  receipted,  and  the  prisoner  took  the  22s. 
750  ;  State  v.  Mills,  17  Me.  211 ;  Stote  coat  away  with  him.  P.  stated  that  be- 
V,  Dunlap,  24  Ibid.  77 ;  Com.  v.  Coe,  lieving  the  bill  of  parcels  to  refer  to  the 
115  Mass.  481 ;  People  v.  Haynes,  14  22s.  coat,  he  parted  with  that  coat  on 
Wend.  546  ;  People  v.  Herrick,  13  Ibid,  payment  of  10s.,  otherwise  he  should 
87 ;  Thomas  v.  People,  34  N.  Y.  351 ;  not  have  done  so.  R.  v.  Steels,  17  L. 
People  V.  Baker,  96  Ibid.  390 :  Morgan  T.  N.  S.  666 ;  11  Cox  C.  C.  5  *  C.  C.  R. 
V.  Skiddy,  62  Ibid.  319.    See  People  v. 
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would  exclade  conviction  in  any  case ;  for  in  no  case  is  any  motive 
exclusive.^ 

§  1177.   If  the  pretences  were  not  made  use  of  until  after  the 
bargain  was  consummated,  it  cannot  be  said,  with  truth, 

A#»ti  ^     »      t  •    Must  bave 

that  it  was  by  force  of  them  the  property  was  obtained.'  been  before 
Thus,  in  a  New  York  case,  a  purchase  of  merchandise  ^^^ 
was  made,  the  goods  selected,  put  in  a  box,  and  the  name 
of  the  purchaser  and  his  place  of  residence  marked  thereon,  and 
the  box  containing  the  goods  put  on  board  a  steamboat  designated 
by  the  purchaser,  to  be  forwarded  to  his  residence :  it  was  held  that 
the  sale  was  complete  at  this  point,  and  the  goods  became  the  pro- 
perty of  the  purchaser.  Hence,  where,  after  such  delivery,  the 
vendor,  on  receiving  information  inducing  him  to  suspect  the  sol- 
vency of  the  purchaser,  expressed  an  intention  to  reclaim  the  goods, 
and  the  purchaser  thereupon  made  representations  in  respect  to  his 
ability  to  pay,  by  means  of  which  the  vendor  abandoned  his  inten- 
tion, and  the  purchaser  was  then  indicted,  charged  with  the  ofifence 
of  having  obtained  the  goods  by  false  pretences,  these  representa- 
tions being  the  alleged  false  pretences ;  it  was  ruled  that  the  sale 
being  complete  before  the  representations  were  made,  the  defendant 
could  not  be  considered  guilty  of  the  crime  charged  against  him.' 
So  where  a  carrier,  having  ordered  a  cask  of  ale,  stud,  after  he  had 
possession  of  it,  ^^  This  is  for  W. :"  it  was  held  that  an  indictment 
for  obtaining  it  by  falsely  pretending  that  he  was  sent  for  it  by  W. 
could  not  be  sustained.^ 

Until  the  bargain  is  closed  and  property  passed  no  goods  are 
obtained.' 

§  1178.   When  the  prosecutor  resorts  to  verification,  this  may  be 
a  defence.    The  prisoner  offered  a  chain  in  pledge  to  vcriflca- 
a  pawnbroker,  falsely  and  fraudulently  stating  that  it  ^'o°  ^7 
was  a  silver  chain,  whereas  in  fact  it  was  not  silver,  but  may  be  a 
was  made  of  a  composition  worth  about  a  farthing  an       ^°^' 
ounce.     The  pawnbroker  tested  the  chain,  and  finding  it  withstood 
the  test,  be,  relying  on  his  own  examination  and  test  of  the  chain, 

'  5irpni,  §  119.  *  People  o.  Hajmes,  11  Wend.  565 ; 

'  R.  V.  Jones,  15  Coz  G.  C.  475  ;  50  14  Ibid.  546.     See  R.  v.  Dale,  7  C.  & 

L.  T.  (N.  8.)  726;  State  ».  Church,  43  P.  352.    Infra,  §  1227. 

Conn.  471 ;  State  o.Vanderbelt,  3 Dutch.  «  R.  v.  Brooks,  1  F.  &  F.  502. 

328  ;  State  r.  Temlin,  5  Ibid.  14.  >  See  Whart.  on  Cont.  §§  5  el  mj. 
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and  not  placing  any  reliance  upon  the  prisoner's  statement,  lent  the 
prisoner  ten  shillings,  the  sum  he  asked,  and  took  the  chain  as  a 
pledge.  It  was  held,  that  if  the  money  had  been  obtained  on  the 
statement  made  by  the  prisoner,  be  might  have  been  convicted  of 
obtaining  it  by  false  pretences ;  but  that,  as  the  prosecutor  relied 
entirely  upon  his  own  examination,  and  not  upon  the  false  statement, 
the  prisoner  was  properly  found  guilty  of  only  an  attempt  to  com- 
mit that  oifence.^  Yet  this  result  would  not  be  reached  if  the  parties 
be  reversed :  a  jeweller  making  the  false  pretence  as  to  material, 
and  an  ignorant  purchaser  resorting  to  some  imperfect  verification 
of  his  own.  In  the  last  case  the  inference  would  be  that  the  ven- 
dor's false  pretence  would  be  operative ;  in  the  first  case,  the  con- 
trary. 

§  1179.  The  pretence  must  operate  as  the  direct  cause  of  the 

transfer ;  and  therefore,  where  it  does  not,  the  statute 

most  have    does  not  apply.*    This  was  the  reasoning  in  an  English 

cause^an?    ^^®  where  the  prisoner,  by  falsely  pretending  that  he 

property       ^^  ^  naval  officer,  induced  the  prosecutrix  to  enter  into 

roust  have  '  * 

been  trana-  a  Contract  to  lodge  and  board  him  at  a  guinea  a  week, 
and  under  this  contract  he  was  lodged  and  supplied  with 
various  articles  of  food.  It  was  held  that  a  conviction  for  obtaining 
the  articles  of  food  by  false  pretences  could  not  be  sustained,  as  the 
obtaining  of  the  food  was  too  remotely  the  result  of  the  false  pre- 
tence.* Hence,  as  we  have  seen,  the  prosecution  fails  when  it  is 
shown  that  the  pretences  were  made  after  the  goods  were  obtained.* 

When  statements  were  made  on  different  occasions,  it  is  for  the 
jury  to  say  whether  they  were  so  connected  as  to  form  one  trans- 
action.* 

The  prosecutor  must  have  intended  to  part  with  his  right  of  prop- 
erty in  the  goods,  and  not  merely  with  his  possession.* 

When  a  judgment  by  consent  is  obtained  by  false  pretences,  and 

1  R.  V.  Roebuck,  36  Eng.  L.  &  Eq.  v.  Hamilton,  9  Ad.  &  L.  (N.  8.)  271 ; 

631 ;    D.  &  B.  24 ;  7  Cox  C.  C.  126.  and  see  infra,  §  1202. 

Infra,  §  1182.  *  Supra,  §  1177. 

.    ■  See  R.  V.  Jones,  50  L.  T.  (N.  S.)  *  R.  v.  Welman,  20  Eng.  L.  k  Eq. 

725 ;  15  Coz  C.  C.  475 ;  Therasson  v.  588 ;  Dears.  C.  C.  188 ;  6  Ck)x  C.  C.  153 ; 

People,  82  N.  T.  238.  R.  v.  Greathead,  14  Ibid.  108 ;  38  L.  T. 

*  R.  V.  Gardner,  36  Eng.  L.  k  Eq.  (N.  S.)  691;  Beaslej  v.  SUte,  59  Ala. 

640;   7CozC.  G.136;  D.  &B.40;  R.  20. 

•  Infra,  §  1203 ;  supra,  §  888. 
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the  monej  collected  under  such  judgment,  this,  it  has  been  held  by 
the  Supreme  Court  of  Massachusetts,  is  not  an  obtaining  of  money 
by  false  pretences.^ 

§  1180.  As  will  be  hereafter  seen,'  the  goods  must  have  been 
obtidned  for  defendant,  and  in  accordance  with  his  direc-  j^^j^ef^nce 
tions ;  if  so,  it  is  no  defence  that  they  were  obtained  that  the 
mediately  through  a  contract  which  the  defendant's  false   obtained 
pretence  induced  the  prosecutor  to  make.     At  this  point  trough  ^ 
it  is  to  be  observed  that  the  cases  are  plain  to  the  effect  »  contract, 
that  it  matters  not  whether  the  goods  were  obtained  immediately  by 
the  false  pretence,  or  mediately  by  a  contract  to  which  the  false 
pretence  induced  the  prosecutor  to  consent,  provided  there  be  a 
causal  relation  between  the  contract  and  the  false  pretence.'    But 
it  must  appear  that  when  a  sale  is  averred,  a  sale  on  some  sort  of 
consideration  must  be  proved.^ 

§  1181.  Delivery  by  servant  of  false  accounts  of  payments  is  a 
pretence.    Where  the  foreman  of  a  manufactory,  who  was  in  the 

>  Com.  9.  Harklns,  128  Mass.  79 ;  forged  anthoritj,  that  he  is  authorised 

Gray,  G.  J.,  Ames  and  Soule,  JJ.,  diss,  to  draw  upon  B.  for  the  amount  of  the 

<  /ft/ra,  §  1202.  bill.    A.  does  not  attempt  to  obtoin 

*  R.  9.  Abbott,  1  Den.  G.  G.  273;  2  mon^  hy  fklse   pretences   from'   B., 

G.  &  K.  630 ;  R.  v.  Dark,  1  Den.  C.  G.  though  he  meant  that  G.  should  for- 

276 ;  R.  V.  Kenrick,  1  D.  &  M.  208 ;  5  ward  the  draft  to  B.,  and  should  ob- 

Q.  B.  49 ;  R.  v.  Qreathead,  14  Goz  G.  tain   payment   of    the   amount,  and 

G.  lOS ;  Com.  o.  Davidson,  1  Gush.  33 ;  though  his  act,  if  done  in  England, 

Gom.  v.  Hooper,  104  Mass.  549 ;  Gom.  would  have  been  an  obtaining  by  false 

V.  Hutchison,  114  Ibid.  325 ;  Gom.  v.  pretences  from  G.    R.  v.  Ellham,  L.  R. 

Jeffries,  7  AUen,  549 ;  SUte  v.  Newell,  1  G.  G.  261."    SuprOf  i  878;  infra  § 

1  Mo.  248.    Infra,  §  1229.    Thus,  to  1203. 

obtain  a  "trade"  by  a  false  pretence  is        ''A.,  by  falsely  pretending  to  be  a 

indictable.     State  v.  Stanley,  64  Me.  naval  officer,  induces  B.  to  enter  into 

157.  See  SUte  v.  Hill,  72  Ibid.  238.  It  a  contract  to  board  and  lodge  him  at  a 

Is  otherwise  when  only  credit  on  ao-  guinea  a  week,  and  under  this  contract 

count  was  obtained,  which  was  after-  is  supplied  with  food  for  a  week.    This 

wards  made  operative  by  a  distinct  is  not  obtaining  food  by  false  pretences, 

transaction.    R.  v.  Wavell,  1  Mood.  G.  as  the  supply  of  food  in  consequence  of 

G.  224.    InfrOf^  1198.  the  contract  is  too  remotely  the  result 

Of  this  Sir  J.  P.  Stephen  gives  the  of  the  fiilse  pretence  to  become  the 

following  illustrations,  Dig.  G.  L.  art.  subject  of  an  indictment.    R.  v.  Gard- 

331:—  ner,  D.  k  B.  40."    Sttpra,  §§  1175, 

'*  A.  draws  a  bill  upon  B.  in  London,  1179. 
and  gets  it  discounted  by  G.  in  Russia,       *  Wagoner  v.  State,  90  Ind.  504 ; 

hy  falsely  pretending,  by  means  of  a  Baker  v.  State,  14  Tez.  Ap.  332. 

88 


§  1181.]  CRIMES.  [BOOK  IL 

habit  of  receiving  from  his  master  money  to  pay  the  workmen,  ob- 
Faise  ac  ^^^^^  ^^^^  ^^^  ^7  means  of  false  written  accounts,  more 
counto  of  than  he  had  really  paid  them,  or  they  had  earned,  it  was 
may  be  a  held  within  the  statute ;  and  all  the  judges,  after  much 
pretence.  deliberation,  agreed  that  if  the  faUe  pretence  created 
the  credit,  the  case  was  within  the  statute ;  and  they  considered 
that,  in  this  case,  the  defendant  would  not  have  obtained  the  credit 
but  for  the  false  account  which  he  had  delivered,  and  therefore  that 
he  was  properly  convicted.* 

§  1182.  The  prosecutor  in  a  trial  for  obtaining  an  in- 
witness  to  dorsement  by  false  pretences,  may  testify  to  the  influence 
pondered  of  the  defendant's  representations  in  inducing  him  to 
ing  influ-      indorse.'    The  causal  relationship  in  such  cases  is  a  mat- 

ence.  * 

ter  of  inference.' 

If  ec6ssai*v 

that  pros-  §  1183.  It  is  an  essential  ingredient  of  the  offence 
sbovad  ^^^  ^^  party  alleged  to  have  been  defrauded  should 
iievec?th  ^*^®  believed  the  false  representations  to  be  true,  for  if 
representa-  he  knew  them  to  be  false,  he  cannot  claim  that  he  was 
influenced  by  them.^ 

8.  Intent 

§  1184.  While  an  intention  to  defraud  is  inferable  from  all  the 

facts  of  the  case,  and  need  not  be  substantively  proved,* 

be  inferred    Buch  an  intention  is  necessary  to  the  offence.'    Thus,  a 

from  facte.    ^xxTVQjoT  of  highways,  having  authority  to  order  gravel 

for  the  roads,  in  ordering  gravel  as  usual,  and  applying  it  to  his 

>  R.  r.  Wltchell,  2  East  P.  C.  830;  Herrick,  13  Wend.  87;  People ».  Baker, 

Bonnell  o.  State,  64  Ind.  498.    Svtpra^  96  N.  Y.  340 ;  Bowler  v.  State,  41  Miss. 

§  1141,  but  see  infra^  §  1215.  570.    As  to  proof  of  intent,  see  tupmy 

■  People  V.  Miller,  2  Parker  G.  B.  §§  101-122 ;  Whart.  Grim.  By.  §§  63, 

197*  734.    That  knowledge  of  falsity  is  not 

*  Therasson  v.  People,  82  N.  Y.  238.  to  be  inferred  from  independent  and 
Supray  §  1179.  detached  false  statements  to  others,  see 

«  R.  V.  Dale,  7  G.  &  P.  352 ;  B.  v.  People  v.  Spielman,  20  Alb.  L.  J.  96 ; 

Mills,  40  Eng.  L.  &  Eq[.  562;  7  Coz  G.  S.  G.,  under  name  of  People  v.  Schul- 

G.  263 ;  D.  &  B.  205 ;  Gom.  v.  Hnlbert,  man,  14  Hun,  516  ;  76  N.  Y.  624 ;  re- 

12  Met.  446 ;  People  v.  Stetson,  4  Barb,  ferred  to  in  80  Ibid.  373  n ;  Whart.  Gr. 

151.    Supra,  §§  1176-7.  Ev.  §  48. 

•  See  in/hzi  §  l^^^ ;  R*  ^'  Hamilton,       <  SUte  v.  Norton,  76  Mo.  180 ;  Fay  v. 
9  Ad.  k  El.  (N.  S.)  271.    See,  also,  R.  Gom.,  28  Grat.  912. 

r.  Bloomfield,  G.  &  M.  637 ;  People  v. 

84 


CHAP.  XVIII.]  FALSE  PRETENCES.  [§  118-^0. 

own  use,  is  not  liable  to  a  charge  of  obtaining  it  by  false  pretences, 
nor  of  larceny,  nnless  it  appear  that  he  did  not  mean  to  pay  for  it.^ 
§  1184  a.  That  the  pretence  was  used  honestly  to  col-  .j,^  compel 
lect  a  inst  debt  has  been  ruled  to  be  a  defence.'  payment  of 

•*  debt. 

§  1184  b.  As  has  been  already  fully  seen,  whenever  a 
guilty  act  is  deliberately  performed,  we  may  logically  system 
infer  a  guilty  intent,*  and  it  is  always  admissible  to  fortify  adn^i^^'We. 
this  presumption  by  showing  guilty  preparations,  or  other  acts  from 
which  the  intent  may  be  gathered,  even  though  the  latter  acts  con- 
stitute independent  offences,  provided  they  are  part  of  a  system 
with  that  on  trial. ^  Thus,  upon  an  indictment  for  obtaining  goods 
by  falsely  pretending  that  the  buyer  owed  but  little,  and  had  ample 
means  to  pay  all  his  debts,  and  that  his  note  for  $250  was  good,  it 
is  competent  for  the  State  to  prove,  that  within  three  days  after,  he 
mortgaged  the  greater  part  of  his  personal  property  to  another,  as 
bearing  upon  his  intent  in  making  such  representations.' 

But  such  proof  is  inadmissible  if  relating  to  a  disconnected  trans- 
action. Thus  when  C.  was  indicted  for  obtaining  a  specific  sum  of 
money  from  P.  by  false  pretences,  and  the  evidence  was  that  he 
was  employed  by  his  master  to  take  orders,  but  not  to  receive 
moneys,  and  he  was  proved  to  have  obtained  the  specific  sum  from 
P.  by  representing  that  he  was  authorized  by  his  master  to  receive 
it ;  proof  of  his  having,  within  a  week  afterwards,  obtained  another 
sum  from  another  person  by  a  similar  false  pretence,  such  obtaining 
not  being  in  any  way  connected  with  the  transaction  under  trial,  was 
held  inadmissible  for  the  purpose  of  proving  the  intent  when  he 
committed  the  acts  charged  in  the  indictment.' 

§  1184  c.  It  does  not  negative  the  intent  to  defraud,  that  the 
defendant  intended  to  pay  for  the  articles  obtained  when  intent  to 
able,^  or  that  he  paid  in  part,  at  tiie  time,  for  the  articles  J^^Jf  ^3.°^^^ 

>  R.  V.  RichardBon,  1  F.  &  F.  48S—  •  State  v.  CaH,  48  N.  H.  126 ;  Trog- 
Wightman.  den  v.  Com.,  31  Grat.  862.  See  Whart. 

>  Jn/ra,  §  1197 ;  State  v.   Hurst,  11    Crim.  £y.  §  53. 

W.  Va.  64.  •  R.  V.  Holt,  8  Cox  C.  C.  411 ;  Bell 

'  See  suprat   (   122 ;  Whart.   Crim.  C.  C.  280. 

By.   §  734 ;    People   v,  Win&low,  39  ?  r.  «.  Bowen,  13  Q.  B.  790 ;  SUte  v. 

Mich.  505.  Thatcher,  35  N.  J.  445. 

«  See  Whart.  Crim.  Ev.  §§  53  et  seq.^  In    Com.    v.    Coe,    115  Mass.  481, 

734,  753 ;  Com.  v.  Jackson,  132  Mass.  Wells,  J.,  said  :— 

16 ;  Com.  v.  Howe,  132  Mass.  250.  **  The  offence  consists  in  obtaining 
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obtained/  or  that  a  trap  was  laid  for  him  bj  the  prosecutor,'  or  that 
the  article  obtained  was  not  that  which  it  was  his  principal  motive 
to  secure.*  Nor  is  it  essential  that  the  pretence  should  have  been 
made  Iticri  causa.* 

9.  Scienter. 

§  1185.  Falsity,  in  the  sense  of  the  statutes,  must  be  subjective 
Def  d  t  ^  well  as  objective ;  the  statement  must  not  only  be  false 
most  be  in  fact,  but  false  to  the  knowledge  of  its  utterer.'  It 
have  should  be  remembered,  however,  that  proof  of  knowledge 

&^^.  ^^    ^^  ^  negative  is  circumstantial  and  inferential.    In  what 
way  this  proof  is  constituted  has  been  already  partially 
considered.*    And  proof  that  the  defendant  was  ignorant  of  a  fact 
that  he  stated,  sustains  a  charge  of  false  statement.^ 

10.  Prosecutor^e  Negligence  or  Misconduct. 

§  1186.  We  have  seen  that  to  a  cheat  at  common  law  it  is  essen- 
tial that  the  fraud  should  be  latent.*    It  was  in  part  to 
noTi^^**''^    meet  this  diflBculty  that  the  statute  of  false  pretences  was 
quired  to      passed,  and  under  this  statute  it  has  been  repeatedly 

BDow  pm-        *■  ,  S^  ^ 

dcDce  be-  held  that  it  matters  not  how  patent  the  falsity  of  a  pre- 
oppoitmii-  tence  may  be  if  it  succeed  in  defrauding.  Thus,  in  a 
^^^'  leading  case.  Lord  Denman,  G.  J.,  said,  in  answer  to  the 

property  from  another  by  false  pre-  entirely   oonsiBtent    with   the   fraud 

tenoes.     The  intent  to  defraud  is  the  charged.    The  evidence  offered  on  this 

intent,  by  the  use  of  such  false  means,  point  did  not  touch  the  question  of 

to  induce  another  to  part  with  his  falsity  and  fraud  of  the   means    by 

XK>S8e88ion  and  confide  it  to  the  de-  which  the  loan  was  obtained,  and  was 

fendant,  when  he  would  not  otherwise  properly  rejected.''    Supra,  §  887. 

have  done  so.     Neither  the  promise  to  '  R.  v.  Eagleton,  Dears.  616  ;  33  Eng. 

repay,  nor  the  Intention  to  do  so,  will  L.  &  £q.  540. 

deprive  the  false  and  fraudulent  act  in  *  Infra,  §  1190 ;  mtpra,  §  149. 

obtaining  it  of  its  criminality.   Com.  v.  *  Todd  v.  State,  31  Ind.  614. 

Tenney,  97  Mass.  50 ;  Com.  v.  Mason,  ^  See  R.   v.  Moland,  2  Moody,  271 ; 

105  Mass.  163.    The  offence  is  complete  Com.  v.  Harley,  7  Met.  462;  Cowen  v. 

when  the  property  or  money  has  been  People,  14  III.  348.    Supra,  §  895. 

obtained  by  such  means,  and  would  *  R.  v.  Philpotts,  1  C.  &  E.  112 ;  R. 

not  be  purged  by  subsequent  restora-  v.  Henderson,  2  Mood.  C.  C.  192. 

tion  or  repayment.    Evidence  of  ability  ^  See  supra,  §§  1165-6. 

to  make  the  repayment  is   therefore  '  Reese  v.  Mining  Co.,  L.  R.  4  H.  L. 

immaterial    and    inadmissible.       The  79.     Infra,  §§  1225, 1246. 

X>osseBsion  of  the  means  of  payment  is  *  See  supra,  §  1120* 
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statement  that  the  false  pretences,  to  become  the  subject  of  indict- 
ment, should  be  such  as  would  deceive  a  man  of  average  intelli- 
gence, ^^  I  never  could  see  why  that  should  be.  Suppose  a  man 
bad  just  enough  (fraud)  to  impose  upon  a  very  simple  person,  and 
defraud  him ;  how  is  it  to  be  determined  whether  the  degree  of 
fraud  is  such  as  will  amount  to  a  misdemeanor  ?"^  Hence,  the 
fact  that  the  prosecutor  did  not  possess  or  apply  peculiar  prudence 
is  no  defence  when  the  prosecutor  was  really  imposed  upon.'  Nor 
is  it  any  defence  that  the  prosecutor,  by  searching  the  records  of 
the  courts,  might  have  discovered  the  falsity  of  the  statement.' 

§  1187.  To  this  rule,  however,  some  exception  has  been  taken. 
Thus,  in  New  York,  it  was  once  laid  down  that  a  repre-  g^cgptjojjg 
sentation,  though  false,  is  not  within  the  statute  unless  to  above 
calculated  to  deceive  persons  of  ordinary  prudence  and 
discretion.^  So,  in  Pennsylvania,  it  was  said :  ^^  Broad,  however, 
as  is  the  phrase  ^  for  any  false  pretence  whatever,'  it  still  has  a 
legal  limit  beyond  which  it  cannot  be  carried  in  this  or  any  other 
case.  It  extends  no  farther  than  to  a  case  where  a  party  has 
obtained  money  or  property  by  falsely  representing  himself  to  be 
in  a  situation  in  which  he  is  not,  or  any  occurrence  which  has  not 
happened,  to  which  penans  of  ordinary  caution  might  give  credit. 
"Where  the  pretence  is  absurd  or  irrational,  or  such  as  the  party  in- 
jured had  at  the  very  time  the  means  of  detecting  at  hand,  it  is  not 
within  the  act."'  And  the  same  opinion  has  been  expressed  in 
Arkansas.'  In  Pennsylvania,  however,  this  exception  has  been 
qualified,  it  being  now  held  that  ^^  it  is  no  less  a  false  pretence  that 

1  R.  V.  W!okbam,  10  Ad.  &  El.  34.  That  In  Tennessee,  nnder  statute, 

Mr.  Greayes  (2  Bus.  on  Cr.  9th  ed.  ''oommon  prndence"  mast  be  shown, 

628)  objeots  to   this  ruling,   on    the  see  Delaney  v.  State,  7  Bazt.  28. 

ground  the  question  was  for  the  jury.  »  SUte  v.  Hill,  72  Me.  238 ;  and  cases 

«  Supra,  §  1166 ;   R.   v.  WooUey,  1  cited  wpra,  §  1160. 

Den.  C.  C.  559 ;  R.  r.  Ball.,  2  Russ.  on  «  People  v.  Williams,  4  Hill,  9. 

Cr.  289  ;  C.  &  M.  249  ;  R.  v.  English,  •  Com.  r.  Hutchinson,  2  Penn.  L.  J. 

12  Cox  C.  C.  171 ;  Com.  v.  Henry,  22  242.     See,    aUo,    State    v.  Estes,  46 

Penn.  St.  253 ;  Miller  p.  State,  73  Ind.  Me.   150  ;  Com.   v.   Spring,  5  Clarke 

88;  Woodbury  ».   SUte,  69  Ala.  242;  (Penn.),  89;  Com.  ©.Haughey,  SMeto. 

Smith  V.  State,  55  Miss.  513 ;  Colbert  (Ky.)   223  ;  State   v.  De  Hart,  6  Bax. 

V,  State,  1  Tex.  Ap.  314 ;  though  see  222. 

Com.  r.  Wilgus,  4  Pick.  177 ;  State  v.  •  Burrow    v.  State,  7    Eng.  (Ark.) 

Simpson,  3  Hawks.  620.  See  opinion  of  65. 
Wells,  J.,  fn  Com.  v.  Coe,  115  Mass.  481. 
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the  party  imposed  upon  might,  by  common  prudence,  have  avoided 
the  imposition."^  And  in  New  York  the  position  first  taken  has 
been  somewhat  modified.  ^^  Though  the  language  of  the  statute, 
*  by  any  other  false  pretence,'  is  exceedingly  broad,"  says  Jewett, 
J.,  in  a  later. case,  ''and  in  its  general  acceptation  would  include 
every  kind  of  false  pretence,  and  though  it  may  be  difiicult  to  draw 
a  line  which  would  exclude  cases  where  common  prudence  would  be 
a  sufBcient  protection,  still  I  do  not  think  it  should  be  so  interpreted 
as  to  include  cases  where  the  representation  was  absurd  or  irra- 
tional, or  where  the  party  alleged  to  be  defrauded  had  the  means 
of  detection  at  hand.  The  object  of  the  statute,  it  is  true, 
was  to  protect  the  weak  and  credulous  against  the  wiles  and  strata- 
gems of  the  artful  and  cunning.  But  this  may  be  accomplished 
under  an  interpretation  which  should  require  the  representation  to 
be  an  artfully  contrived  story,  which  would  naturally  have  an  eifect 
upon  the  mind  of  the  person  addressed — one  which  would  be  equal 
to  a  false  token  or  false  writing — an  ingenious  contrivance  or  un- 
usual artifice,  against  which  common  sagacity  and  the  exercise  of 
ordinary  caution  would  not  be  a  sufficient  guard."* 

§  1188.  It  is  submitted,  however,  that  whether  the  prosecutor 
His  contri-  "  tad  the  means  of  detection  at  hand,"  or  whether  "  the 
nariiTCDce  P^®^^^^^  ^^^^  ^^  such  a  character  as  to  impose  upon 
U)  be  him,"  are  questions  of  fact,  to  be  left  to  the  jury,  as  they 

by  his  must  necessarily  vary  with  the  particular  case.    If  fraudu- 

^  ^'  lent  and  false  pretences  were  used,  and  goods  obtained 
by  them,  the  prosecutor's  capacity  and  opportunities  must  be  con- 
sidered in  determining  his  culpability.*  It  must  also  be  remembered 
that  the  statute  assumes  some  defect  in  caution,  for  if  there  were 
perfect  caution  no  false  pretences  could  take  efiect.^    With  this 

>  Com.  9,  Henry,  22  Penn.  8t.  256—  T.  &  M.  280 ;  R.  v.  Jessop,  7  Cox  C.  C. 

Woodward,  J.  399 ;  D.  &  B.  422  ;  SUte  v.  Mills,  17 

s  People   V.  Crissie,  4    Denio,  529.  Me.  211 ;  Greenougb,  tn  re,  31 Y t.  279 ; 

See  R.  V.  Roebuck,  m/mz,  §  1158 ;  R.  People    v.    Hajnes,    14  Wend.   546 ; 

V,  MIUb,  supra,  §  1183 ;  People  v.  Stet-  Smith  t;.  People,  47  N.  Y.  303  ;  Cowen 

son,  4  Barb.  151 ;  infra,  §  1189  ;  and  v.  People,  14  111.  348 ;  People  r.  Pray, 

see  People  v.  Sully,  5  Parker  C.  R.  142.  1  Mich.  N.  P.  69.    Gross  carelessnosa 

Supra,  §  1160.  is  to  be  determined  by  the  capacity  of 

•  See  supra,  §  147  ;  Savage  v.  Ste-  the  prosecutor.  The  weaker  the  mind, 
▼ens,  126  Mass.  207.  the  less  stringent  the  rule.     Ibid. ;  R. 

*  R.  V.  Hamilton,  9  Ad.  &  El.  (N.  S.)  v.  Woolley,  1  Den.  C.  C.  559  ;  Temp, 
271 ;  R.  V,  Woolley,  1  Den.  C.  C.  559  ;  &  M.  280. 
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view  accords  a  well  considered  English  case,  in  which  it  was  held 
that  the  offence  was  made  out  where  the  defendant  fraudulently 
offered  a  £1  Irish  bank  note  as  a  note  for  £5,  and  obtained  change 
as  for  a  £5  note,  even  though  the  person  from  whom  the  change  was 
obtained  could  read,  and  the  note  itself  upon  the  face  of  it  clearly 
afforded  the  means  of  detecting  the  fraud.^  Audit  must  be  remem- 
bered that  the  question  of  carelessness  is  to  be  determined  from  the 
prosecutor's  stand-point.  To  obtain  from  a  jeweller  money,  by 
exhibiting  a  spurious  jewel,  might  not  be  within  the  statute,  while 
it  would  be  within  the  statute  for  the  jeweller  to  offer  the  same 
spurious  stone  to  an  ignorant  customer.'  The  simple  and  credu* 
lous  are  as  much  under  the  shelter  of  the  law  as  are  the  astute.' 

§  1189.  Yet,  on  the  other  hand,  carelessness  so  gross  as  to 
amount  to  a  submission  to  fraud,  estops  the  prosecutor 
from  maintaining  a  prosecution.*    Thus,  in  Massachu-  ncs?^^"' 
setts,  in  1865,  it  was  held  that  obtaining  money  from  amounting 

'  '  ®  -^  to  consent 

the  prosecutor  on  the  ground  that  on  a  former  occasion   estops 
he  had  not  given  due  change,  was  not  within  the  statute.'   ^'^^^^ 
And  in  North  Carolina,  in  1877,  a  pretence  that  "  certain  cotton 
was  good  middling,"  was  held  not  within  the  statute,  in  a  case  where 
the  prosecutor,  an  expert,  had  on  hand  the  means  of  detection.' 

>  B.  V.  Jessop,  D.  &  B.  442;  7  Cos  fesdant  the  watch,  oonld  not  be  sub- 

C.  C.  399.  tained.    The  reafloning  of   the  court 

*  See  «ttpra,  §  1178.  Reems  to  have  been,  that  if  the  prose- 

*  Bowen  v.  State,  9  Baxt.  46.  See,  cutor  was  guiltj  of  rape,  he  was  in 
however,  Com.  v.  Grady,  13  Bush,  some  degree  ^^  particeps  criminis"  with 
285  ;  ntpra,  ^  1160.  the  prisoner,  and  henoe  could  make 

Cf,  Criticism  in  26  Alb.  L.  J.  106.  out  no  case ;  and  if  he  was  not  guiltj, 

*  See  Bonnell  v*  State,  64  Ind.  498 ;  the  pretences  were  not  suiBoientlj  rea- 
State  V.  De  Hart,  6  Bast.  222  ;  Bucka-  sonable  to  impose  upon  a  prudent  man 
lew  V.  State,  11  Tex.  Ap.  352.  Supra^  of  average  intelligence.  People  v, 
§§  143-9.  Stetson,  4  Barb.  151,  152 ;  S.  P.,  Mc- 

*  Com.  p.  Norton,  11  Allen,  266.  Cord  v.  People,  46  N.  Y.  470.  See  con- 
<  SUte  f.  Young,  76  N.  C.  258.  tra^  Perkins  v.  State,  67  Ind.  270.  Cf. 
It  was  held  in  New  York,  on  a  de-    People  v.  Williams,  4  Hill  (N.  Y.),  9. 

murrer,  that  an  indictment  for  obtain-  But  this  is  not  law  where  the  prose- 

ing  a  watch  from  a  person,  upon  the  cutor  is  simply  the  victim  of  ignorant 

false  representation  that  the  defendant  terror,  and  endeavors  under  its  influ- 

was  a  constable  and  had  a  warrant  ence  to  buy  off  a  supposititious  prosecu- 

against  such  person,  issued  by  a  Justioe  tion.    Com.  v.  Henry,  22  Penn.  St.  253. 

of  the  x>eace,  for  the  crime  of  rape,  and  Supra^  §  1151 ;  B.  v,  Asterley,  7  C.  & 

that  he  would  settle  the  same  if  the  P.  191. 
person  defrauded  would  give  the  de- 
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§  1190.  If  the  defendant  obtain  the  money  by  a  false  pretence, 
knowing  it  to  be  false,  it  is  no  answer  that  bj  Uiird  par- 
by^profiL  ^^^  ^®  ^^  ^^^^  entrapped  into  the  commission  of  the 
cutor  \B  no  offence,  if  the  prosecutor  waived  none  of  his  legal  rights.* 
It  is  otherwise,  of  coarse,  when  the  prosecutor  is  aware 
of  the  falsity  of  the  pretences,  and  does  not  bond  fide  part  with  the 
goods.  And  carelessness  or  complicity  amounting  to  consent,  as  we 
have  just  seen,  estops  the  prosecutor.' 

§  1191.  There  may  be  cases  where  both  parties  employed 
That  prose-  ^^^^  representations  ;  but  if  so,  while  each  can  be  con- 
cutor  made  yieted  on  an  independent  prosecution,  neither  can  set 

false  repre-  *  *  ' 

eentations     up  the  other's  guilt  as  a  defence  to  an  indictment  against 
ar.      }j|Q2gQif  ^f  i^i^o  transactions  are  disconnected.'    It  may 

be  otherwise  when  the  transaction  is  one  of  fraud  against  fraud.^ 
§  1192.  That  gross  credulity  is  no  defence  is  illustrated  by  the 

prosecutions  sustained  against  conjurors  and  fortune  tel- 
pix»ecu.  ^^^'  Nothing  but  gross  credulity  could  be  imposed  on 
tor^  KToes    by  guch  pretenders ;  yet  on  behalf  of  those  thus  imposed 

on  prosecutions  have  been  sustained.' 
§  1193.  While  a  false  affirmation  may  be  within  the  statute,  such 

is  not  the  case  with  loose  talk,'  or  the  statement  of  vague 
« brag"  conjectural  opinion.^  Thus,  where  a  servant  went  into 
tiSk  w?^  ^^^  prosecutor's  store,  and  said  he  wanted  some  money 
not  within    for  his  master  to  buy  some  wheat,  and  the  prosecutor 

^S  wvs  wVa  w^Sv 

gave  him  ten  pounds,  this  was  held  not  within  the  statute.' 
And  so  where  the  indictment  alleged  that  the  defendant  falsely  pre- 

I  R.  V.  Ady,  7  G.  &  F.  140.    See  "  Supra,  §  1164 ;  R.  v.  Hamilton,  9 

supra,  §§  149,  917,  1039.  Adol.  &  £1.  (N.  S.)  271 ;  Ck)m.  v.  Henry, 

*  Supra,  §  149.  22  Penn.  St.  253 ;  SUte  v.  Phifer,  65 

*  Com.  V,  Morrill,  8  Cnsh.  571 ;  N.  C.  321 ;  Johnson  v.  State,  41  Tex.  65. 
though  see  contra,  McCord  v.  People,  '  R.  v.  Williamson,  11  Ck)x  G.  C.  328. 
46  N.  Y.  470  ;  People  v.  Stetson,  4  See  State  v,  Tomlin,  5  Dntch.  14 ;  Peo- 
Barb.  151.  pie  v,  Jacobs,  35  Hioh.  36.    See  ni- 

«  Supra,  §  140.  pra,  §§  1154, 1160,  as  to  **  pnffs."   The 

*  R.  V.  Giles,  L.  &  C.  502 ;  10  Cox  G.  question  of  how  far  an  erroneous  opin- 
C.  44.  See  State  v,  Phifer,  65  N.  C.  ion  is  a  false  statement  is  discussed  at 
321 ;  Miller  v.  Sute,  73  Ind.  88 ;  Bowen  large  in  Whart.  on  Contracts,  §§  215, 
V.  State,  9  Baxt.  45;  SUte  v.  Mont-  259-63. 

gomery,   56    Iowa,    195 ;    Johnson    v,       *  R.  v.  Smith,  2  Russ.  on  Cr.  312 ; 
Sute,  36  Ark.  242 ;  and  supra,  §  1140.     Com.  v.  Barker,  8  Phil.  613. 
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tended  that  a  sum  of  money,  parcel  of  a  certain  larger  sum,  was 
^^  due  and  owing"  to  him  for  work  which  he  had  executed  for  the 
prosecutors,  this  was  held  not  to  be  an  allegation  of  a  false  pretence 
of  an  existing  fact,  as  the  allegation  in  the  indictment  might  be  sat- 
isfied bj  evidence  of  a  mere  matter  of  opinion,  either  as  regarded 
fact  or  law,  and  that  therefore  the  indictment  was  bad.*  A  loose 
statement,  also,  that  a  third  person  owed  the  defendant,  without 
sajing  how  much,  has  been  held  not  to  be  an  adequate  pretence.' 

§  1194.  That  the  prosecutor  was  indebted  to  the  de- 
fendant for  an  amount  equal  to  the  value  of  a  chattel  ob-  nese  of 
tained  bj  the  false  pretences  is  no  defence.'    But  it  is  ^  defend^^ 
otherwise  when  money  is  paid  in  satisfaction  of  a  debt  ;°'  °®  ^®- 

•^         *  fence. 

actually  due.^ 

11.  Property  included  hy  Statutes. 

§  1195.  As  will  be  hereafter  seen,  under  the  statutes  as  first 
drafted,  only  larcenous  property  is  protected.     By  the 
statutes  now  existing  in  most  junsdicnons,  however,  paper  with- 
this  limit  is  obliterated,  and.  the  obtaining  by  false  pre-  ^  "t*****®- 
tences,  both  of  land'  and  of  written  securities,'  is  made  indictable. 

Under  the  New  York  statute,  making  it  indictable  to  obtain  by 
false  pretences  ^^  signatures  to  a  written  instrument,"  it  is  neces- 
sary, to  constitute  the  ofiience,  that  the  instrument  should  be  of  such 
a  character  as  likely  to  work  a  prejudice  to  the  signer,  though  the 
fact  that  it  would  have  been  void  for  fraud  will  be  no  defence.' 

An  indorsement  of  a  negotiable  promissory  note  is,  in  many  juris- 
dictions, within  the  terms  of  the  statute,  and  so  is  the  signature  to 
contracts  binding  the  signer.' 

A  cheque  on  a  bank  is  a  ^^  thing  of  value"  under  the  statute.' 

1  R.  V.  Gates,  29  Eng.  L.  &  Eq.  552 ;  «  Infra,  §  1197. 

Dears.  C.  C.  459  ;  and  see,  also,  R.  v,  •  SUte  v.  Burrows,  11  Ired.  477. 

Wakeling,  R.  k  E.  504,  where  the  de-  •  See  wpra,  §§  1130,  1137  ;  Baker  r. 

fendant,  as  an  excuse  for  not  working,  State,  14  Tex.  Ap.  332. 

said  he  had  "  no  shoes,"  upon  which  '  People  v.  Crissie,  4  Denio,  525  ; 

a  pair  was  given  to  him.  People  v,  Gallowaj,   17  Wend.  640. 

*  State  V,  Magee,  11  Ind.  154.  See  State  v.  Lajman,  8  Blaokf.  330. 

•  People  u.  Smith,  5  Parker  C.R.  490.  •  Ibid. ;  People  v.  Gates,  13  Wend. 
Bee  iupra,  §  884.  311 ;  People  v.  Chapman,  4  Parker  C. 


•  Tarbox  v.  State,  38  Ohio  St.  581. 
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It  is  not  necessary  that  any  actual  loss  shoald  be  sustained  by 
the  maker  of  the  signature  fraudulently  obtained.* 

§  1196.  Value,  however,  is  a  necessary  essential  of  the  article, 
Thinir  Ob-  ^^  Order  to  bring  it  within  the  statute.  Thus  in  Pennsyl- 
tained  vania  it  was  held  that  obtaining  a  receipt  in  discharge  of 
of  some  a  debt,  by  means  of  a  worthless  note  of  a  broken  bank, 
value.  j^  ^^^  within  the  21st  section  of  the  Act  of  12th  July, 

1842,  the  reasoning  of  the  court  being  apparently  that  the  receipt 
was  a  thing  of  no  account,  not  being  an  extinguishment  of  the  debt.* 

Value,  however,  is  to  be  inferred  from  facts.*  fiut  no  special 
value  need  be  averred,  unless  required  by  statute.^ 

§  1197.  A  false  representation,  as  has  been  already  incidentally 
noticed,  used  to  induce  a  party  to  pay  an  honest  lawful  debt,  is  not 
within  the  statute.*    And  where  an  indictment  charged  that  T., 

R.  56 ;  state  v.  Thatcher,  35  N.  J.  L.  25  Eng.  L.  &  £q.  670 ;  Dears.  C.  C. 

445  ;  State  v.  Blanvelt,  38  Ibid.  306 ;  267 ;  6  Cox  C.  C.  257. 

Ellars  V.  State,  25  Ohio  St.  385.    But  A  railway  ticket  is  a  "  chattel,"  and 

see  R.  v.  Danger,  D.  &  B.  307 ;  7  Cox  the  obtaining  it  bj  false  pretence  from 

C.  C.  303,  where  it  was  held  that  the  a  servant  of  the  company,  so  as  to  ena- 

English  statute  does  not  cover  the  cases  ble  the  holder  to  travel  on  the  line,  is 

of  inducing  another  party  to  indorse  a  an  obtaining  a  chattel  by  false  pretence, 

note.    And  see  R.  v.  Brady,  26  Up.  within  the  stat.  7  &  8  Geo.  lY.  c.  29,  s. 

Can.  Q.  B.  13.    In/rat  §  1838.  63.    R.  v.  Boulton,  2  C.  &  K.  917  ;  S. 

1  State  V.  Pryor,  30  Ind.  350.    Infra,  C,  1  Den.  C.  C.  608.    But  see  as  to 

§  1200.  this  point,  mprOf  §  878. 

*  Moore  v.  Com.,  8  Barr,  260.  •  Com.  v,  Coe,  115  Mass.  481.    See 

G.,  secretary  of  a  burial  society,  was  supra,  §  955. 

indicted  for  falsely  pretending  that  a  *  Infra,  §  1221. 

death  had  occurred,  and  so  obtaining  *  Supra,  §  1184^  R.  v.  Williams,  7 

from  the  pi'esident  an  order  on  the  C.  &  P.  354;   Com.  v.  McDuffy,  126 

treasurer  as  follows  :—  Mass.  467 ;  Com.  v.  Henry,  22  Penn. 

««  ,*     TT  .*  J  »  -,  1  o    .  *    »    «•  St.  253 ;  People  v.  Thomas,  3  Hill,  169 ; 

*«  Bolton  United  Bnrl&l  Society,  No.  23.  ^  „,,,^^*. 

..  «  ,.       «    .     ,^   \  .  ,«.«  State  V.  Hurst,  11  W.  Va.  54. 

-  Bolton  September  1st,  1853.  j^  ^^   ^    ^^^  ^^^^  ^ 

"Mr.    A.    Entwistle,    Treasurer,-    ..^^  ^^^  „^^  ^^^^  ^^^^  ^^^    ^^.^^ 

Please  pay  the  bearer  £2  10«.,  Green-  ..         _  *  j  v  v 

,  ,     *^  ,   ,  *  question  now  presented  has  ever  been 

halgh,  and  charge  the  same  to  the  above    ^  ^.^     ^i.*v  *        j       v 

f  '  °  considered  by  this  court ;  and  we  have 

^?.  •.  ,       ,     ,  Jiot  b©«^  aWe  to  find  any  decision  in 
"  Robert  Lord.  «*    *  i    *         _**!.*  _x 

,. «     .      .    •*       .  ^   •*     .,       ..  ^^7  court  of  last  resort  that  a  party 
**  Benjamin  Beswick,  President."  ,  •  *  j   *  ai.  *  i  *  • 

**  '  may  be  convicted  of  the  crime  of  obtain- 

It  was  held  that  this  was  a  valuable  ing  property  by  false  pretences  when 

security  under  the  7  &  8  Geo.  IV.  c.  29,  he  has  obtained  nothing  in  value  which 

8.  53,  as  explained  by  the  5th  section  he  would  not  be  entitled  to  as  of  right. 

of  the  same  statute.    R.  v.  Greenhalgh,  Com.  v.  Drew,  Id  Pick.  179;  Com.  v. 
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who  held  a  promissory  note  against  J.,  which  was  due,  ^^^^^n  sat- 
called  for  payment,  and  with  intent  to  defraud  J.  falsely   isiacUon  of 
represented  the  note  to  have  been  lost  or  burned  up,   within 
whereby  the  latter  was  induced  to  pay  it ;  it  was  held  in-   «**^^*«- 
sufScient  to  sustain  a  conviction,  as  not  showing  any  legal  injury 

resulting  to  J.^ 

§  1198.  It  has  been-  held  that  merely  obtaining  credit  is  not 
within  the  statute  in  its  original  shape.*    Thus  where,  Credit  on 
to  induce  his  bankers  to  pay  his  cheques,  a  defendant  «l??»*°i 

*        .  -  will  not 

drew  a  bill  on  a  person  on  whom  he  had  no  right  to  draw,   eufitain  in- 
and  which  had  no  chance  of  being  paid,  in  consequence 
of  which  the  bankers  paid  money  for  him,  the  statute  was  held  not 
to  cover  the  case,  because  he  only  obtained  credit,  and  not  any 
specific  sum  on  the  bill.'    But  when  the  money  or  goods  ultimately 


Jeffries,  7  Allen,  568 ;  Rez  v,  Williams, 
7  C.  &  P.  354;  People  v.  Thomas,  3 
HUl,  169;  Com.  v.   Henry,  22  Penn. 
St.  253 ;  People  v.  Getchell,  6  Mich. 
496 ;  Com.  v.  Thompson,  3  Penn.  Law  , 
Jour.    250 ;    People   v.    Genning,   11 
Wend.   18;    2  Buss,  on  Cr.   312;  1 
Bishop's  Crim.  Law,  §  525 ;  2  Ibid.  §  442. 
We  are,  of  course,  not  to  be  nndenitood 
as  deciding  that  a  mere  pretence  of 
indebtedness,  by  the  person  from  whom 
the  property  is  obtained,  is  sufficient ; 
nor  is  anything  which  we  decide  to  be 
construed  as  in  conflict  with  the  well 
established  rule  of  law,  that  a  party  is 
to  be  presumed  to  intend  all  the  natural 
and  ordinary  consequences  of  his  acts, 
and  fraud  and  falsehood  are  always 
evidence  tending  to  show  that  the  party 
had  a  dishonest    purpose;    and    the 
question    for    the  Jury  to  decide  is, 
whether,  upon  all  the  facts  and  cir- 
cumstances, the  defendant  had  an  in- 
tent to  defraud  and  effected  that  pur- 
pose, and  whether,  in  order  to  accom- 
plish it,  he  made  use  of  fraudulent 
representations     and     succeeded     by 
means  of   such  representations.    We 
think,  therefore,  that  the  defendant 
should  have  been  allowed  to  offer  evi- 
dence in  support  of  the  facts  upon  which 


his  prayers  are  predicated,  and  the 
Jury  should  have  been  instructed  that, 
if  proved,  the  defendant  was  entitled 
to  an  acquittal,  and  for  this  reason  the 
exceptions  must  be  sustained."  8.  P., 
Com.  r.  Thompson,  Lewis  C.  L.  197; 
Com.  v.  Henry,  22  Penn.  St.  253 ;  State 
V.  Hurst,  11  W.  Va.  54 ;  State  v.  Gil- 
lespie, 80  N.  C.  396.  And  see  Moulden 
V.  State,  5  Lea,  577 ;  Jamison  v.  State, 
37  Ark.  445. 

In  R.  V.  Williams,  7  C.  &  P.  354,  C. 
owed  D.  a  debt,  of  which  D.  could 
not  get  payment.  S.,  a  servant  of  D., 
obtained  from  C.'s  wife  two  sacks  of 
malt,  saying  that  D.  had  bought  them 
of  C.  S.  knew  this  to  be  false,  but 
took  the  malt  to  D.,  his  master,  so  that 
he  could  be  paid  the  debt  due  him 
from  C.  It  was  ruled  that  if  S.  did 
not  intend  to  defraud  C,  but  merely 
to  put  it  into  his  master's  power  to 
compel  C.  to  pay  him  a  Just  debt,  S. 
ought  not  to  be  convicted  of  obtaining 
the  malt  by  false  pretences. 

1  People  V.  Thomas,  3  Hill  (N.  Y.), 
169. 

'  R.  V.  Eagleton,  Dears.  C.  C.  615 ; 
6  Cox  C.  C.  559. 

*  R.  17.  Wavell,  1  Mood.  G.  C.  224. 
See  R.  v.  Bryan,  2  F.  &  F.  567. 
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§  1201.]  CKIMBS.  [book  IL 

pass  on  the  credit  so  obtained,  the  statutory  offence  is  consummated,* 
and  even  for  the  credit,  the  defendant  may  be  convicted  of  an  attempt.* 

§  1199.  The  statute  includes  the  obtaining  of  a  chattel  not  in 
Good  t  ^^^^^^^  when  the  pretence  was  made,  if  the  pretence  is 
at  the  time  Continuous.*  Thus  where  the  defendant,  by  false  pre- 
are  within  tences,  induced  the  prosecutor  to  enter  into  a  contract  to 
statute.  Ij^ij  ^^^  deliver  a  van  for  a  certain  sum  of  money,  and 
the  prosecutor,  on  the  faith  of  those  pretences,  built  and  delivered 
the  van  in  pursuance  of  the  original  order,  although  there  was  a 
question  as  to  countermanding  the  order  after  the  building,  and 
before  the  delivery,  the  offence  was  held  to  be  made  out.  It  was 
ruled  that,  to  bring  the  case  within  the  statute,  it  is  not  necessary 
that  the  chattel  should  be  in  existence  when  the  false  pretence  is 
made,  if  the  pretence  is  a  continuing  one,  so  that  the  chattel  is 
made  and  delivered  in  pursuance  of  the  pretence ;  that  the  question 
whether  the  pretence  is  or  is  not  such  a  continuing  one  is  one  of  fact 
for  the  jury,  and  that  in  this  case  there  was  evidence  from  which 
the  jury  might  infer  that  the  pretence  was  continuous.^ 

§  1200.  When  the  goods  have  been  obtained,  only  an  intent  to  de- 
fraud need  be  proved,  and  not  an  actual  defrauding  ;*  and 
Jury  to  hence  it  is  not  necessary  to  charge  loss  or  damage  to  the 
noTbe "  prosecutor,  the  offence  being  complete  when  the  goods 
proved.  ^^^  obtained  by  false  pretences,  with  intent  to  cheat  and 
defraud.* 

§  1201.  We  must,  in  this  relation,  recall  the  doctrine  already  laid 
Good«murt  ^^^^  ^^  respect  to  larceny,  that  the  prosecution  fails  if 
not  have  it  appear  that  the  goods  obtained,  at  the  time  of  obtain- 
the  defend,  ing,  belonged  to  the  defendant,  either  jointly  or  severally.' 
aSyJor^a  This  rule  applies  equally  to  prosecutions  for  false  pre- 
™firm^'^  ^^  tences  in  all  cases  involving  partnership  accounts.*  The 
uken  on  a  prosecution,  also,  does  not  lie  when  the  taking  was  under 
titi^  honest  claim  of  title.* 

1  R.  V.  Kenrick,  6  Q.  B.  49  ;  R.  v.  See  parallel  rulings  in  forgery  and  lar- 

Abbott,  1  Den.  C.  C.  273.    Supra^  i  ceny,  mqnra,  §§  696,  714,  739,  887.    But 

1180.  see,  on  the  question  of  lucri  causa.  Com. 

*  Supra^  §§  173-199.  v.  Barley,  7  Met.  462. 

*  R.  V.  Martin,  L.  R.  1  C.  G.  56 ;  10       t  Bee  nipm,  §  935. 

Cos  C.  C.  383.  •  R.  V.  Evans,  L.  &  G.  252 ;  9  Cos 

«  Ibid.  C.  C.  238. 

*  R.  V.  Bloomfleld,  C.  &  M.  537.  '  Supra,  §  884,  and  cases  cited,  i 
>  People  V.  Herrick,  13  Wend.  87.  1197 ;  People  v,  Getohell,  6  Mich.  496. 
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CHAP   XVIII.]  FALBB   PRBTENGB8.  [§  1205. 

&  1202.  It  has  been  already  seen  that  the  pretences 

need  not  be  made,  or  the  goods  obtained,  by  the  defend-  have  been 

ant  personally,  but  that  it  is  sufficient  if  he  be  represented  fo^efend- 

in  this  respect  by  agents  directed  by  himself.*    At  the  JJ^JJ^^S 

same  tame,  the  defendant  is  not  criminally  responsible  for  with  his 

,,  ••VI  directions. 

acts  of  independent  third  parties  in  the  subsequent  use, 
without  any  privity  with  him,  of  instruments  of  fraud  constructed 
by  him.*    And  the  goods  must  be  obtained  ^^  according  to  the  wish 
or  to  gain  some  object  of  the  party  who  makes  the  false  pretence.''* 

§  1208.  While  it  is  immaterial  whether  the  property  was  obtidned 
by  an  absolute  or  a  conditional  sale,^  yet  the  statute  does 
not  apply  where  only  the  use  of  a  chattel  passes,  as  in  must  pass, 
cases  of  bailment  or  hiring,*  or  where  possession  only  mere°use  of 
passes,  not  property ••    And  if  only  poBsesnan  passes  *^*^*®^* 
aad  not  property j  and  the  property  is  afterwards  feloniously  appro- 
priated, then  the  party  taking  may  be  guilty  of  larceny,  in  which 
case  the  cheat  ordinarily  merges  in  the  felony.' 

Delivery  of  property  either  actual  or  constructive,  to  the  defend- 
ant, must  be  proved^* 

§  1204.  As  we  have  seen,  property  not  larcenous  was  not  at  first 
covered  by  the  statutes,  and  hence  the  words  ^^  money," 
"  goods,"  "  property,"  have  been  held  not  to  include   not  larcen- 
"  dogs"*  or  "  land."**    It  is  otherwise,  however,  by  spe-  ^ithto* 
cial  statutes  in  most  jurisdictions."  eutute. 

12.   Where  the  Offence  u  triable. 

§  1205.  Cheats  by  fake  pretences  being  often,  from  their  very 
nature,  spread  over  several  jurisdictions,  it  may  become  important 

I  See  wpra,  i  1171.  Perking  v.  Sute,  65  Ind.  320 ;  Canter 

*  See  nipni,  §§  160-9,  1179.  v.  State,  7  Lea,  349. 

*  Lord  Campbell,  C.  J.,  R.  v.  Oar-  '  Supra,  §  964  ;  State  v.  Viokery,  19 
rett,  6  Cos  C.  C.  260 ;  Dears.  232;  22  Tex.  326.  As  to  merger,  see  R.  v.  Mar- 
Eng.  L,  &  Eq.  607 ;  9tq>ra^  §  279 ;  infra,  tiHi  London  Law  Times,  Dec.  13, 1879, 
§  1207 ;  and  see  to  same  effect.  People  P*  109.    Infra,  §  1344. 

V.   Parish,  4    Denio,   163 ;  Willis    v.  '  See  Parker,  ex  parte,  11  Neb.  809  ; 

People,  19  Han,  84.  Morgan  v.  State,  42  Ark.  131. 

«  Com.  V.  Lincoln,  11  Allen,  233.  '  R-  v.  Robinson,  8  Cos  C.  C.  115 ; 

*  R.  V.  Eilham,  L.  R.  1  C.  C.  261.  Bell  C.  C.  34. 

See  R.  9.  Cioeslej,  2  M.  &  Rob.  17 ;        '®  State  v.  Barrows,  11  Ired.  477. 
Cline  9.  SUte,  43  Tex.  494.  "  Supra,  §  1195.  In  Indiana  boarding 

*  State  V.  Anderson,  47  Iowa,  142 ;    and  lodging  are  within  the  statnte. 

State  r.  Snyder,  66  Ind.  203L 
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§  1206.]  caiuES.  [book  u. 

to  determine  before  what  court  the  offence  is  to  be  tried.  In 
answering  this  question,  the  following  points  will  be  of  use : — 
§  1206.  Where  a  false  pretence  is  uttered  in  A.,  and  the  money 
obtained  in  B.,  the  venue  may  be  laid  either  in  A.  or  B.* 
cases  of  This,  in  England,  is  finally  settled  by  statute,  which, 
b«'iaid*in**^  however,  is  in  this  respect  only  affirmatory  of  the  com- 
any  place      ^0^  i^w.*    In  Several  instances  it  has  been  held  that  the 

of  offence. 

forum  that  first  takes  cognizance  of  the  offence,  whether 
it  be  the  forum  of  the  uttering  of  the  pretence,  or  that  of  the  for- 
warding of  the  goods,  attaches  to  itself  jurisdiction.' 


1  See  suprot  §  288.      In  Stewart  v.  23 ;  49  L.  T.  N.  8.  540  (cited  nipra,  § 

Jessnp,  51  Ind.  413,  it  was  held  tbat  288),itwas  held  that  the  English  courts 

the  place  where  the  goods  were  oh-  had  jurisdiction  in  a  case  where  the 

tained    alone    had   Jurisdiction.      In  letter  containing  the  false  pretence  was 

Norris  v.  State,  25  Oh.  St.  217,  it  was  mailed    in   England    and  received  in 

held  that  the  place  where  goods  were  France,   the   monej  heing  sent  from 

delivered  to   a  carrier  had  Jurisdio-  France  to  England, 

tion.  '  Supra,    §    288 ;    Pearson   v.    Mc- 

The  question  of  conflict  of  jurisdic-  Qowran,  5    D.  &    R.  616 ;  3  B.  &  C. 

tion  in  such  cases  is  examined  supra,  700. 

§§  279,  284,  288,  and  more  in  detail  in  *  /Supra,  §  263.    See  this  ruled  as  to 

an  article  in  Crim.  Law  Mag.  for  March,  the  forum  in  which  the  pretences  were 

1885.  tittered  in  Skiff  v.  People,  2  Parker  C. 

C,  the  defendant,  in  a  hegging  let-  R.  139  ;  R.  v.  Ckwke,  1  F.  &F.  64;  R, 

ter,  which  contained  false  pretences,  v.  Leech,  36  Eng.  L.  &  £q.  539  ;  Dears, 

and  was  addressed  to  P.,  who  resided  C.  C.  642 ;  7  Cox  C.  C.  100 ;  and  as  to 

in  Middlesex,  requested  him  to  put  a  the  forum  in  which  the  money  was  oh- 

letter,   containing  a  post-office    order  tained  in  R.  v,  Jones,  1  Den.  C.  C. 

for  monej,  in  a  post-office  in  Middle-  551 ;    4   Cox  C.   C.   198,  where    the 

sex,  to  be  forwarded  to  the  defendant's  county  in  which  money  was  mailed  to 

address  in  Kent.     It  was  ruled  that  the    defendant,    living    in     another 

the  venue  was  rightly  laid  in  Middle-  county,  was  said  to  have  Jurisdiction, 

sex,  as  C,  by  directing  the  money  or-  In  R.  v.  Garret,  22  Eng.  L.  &  Eq.  607 ; 

der  to  be  sent  by  post,  constituted  the  6  Cox  C.  C.  260  ;  Dears.  C.  C.  232  ; 

postmaster  in  Middlesex  agent  to  re-  People  v.  Adams,   3   Denio,  190 ;    1 

ceive  it  there  for  him.    R.  v.  Jones,  1  Comst.  173 ;  Com.  v.  Van  Tuyl,  1  Mete. 

Den.  C.  C.  551 ;  4  New  Sess.  Cas.  353.  (Ky.)  1,  it  was  held  that  the  place  of 

See  further,  R.  v.  Leech,  Dears.  C.  the  receipt  of  the  property  has  Juris- 

C.  642 ;  7  Cox  C.  C.  100 ;  R.  v.  Stand-  diction,    although    the    pretence    on 

bury,  9  Ibid.  94;  L.  &  C.  128.    Com-  which  the  money  was   obtained  was 

pare  R.  v.  Cooke,  1  F.  &  F.  64.    Supra,  uttered  in  another  State.     Supra,  § 

§  288.  288. 

In  R.  V.  Holmes,  L.  R.  12  Q.  B.  D. 
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CHAP.  XYUL]  FAL8B  PBBTBKOES.  [§  1210. 

§  1207.  When  the  pretences  were  uttered  in  one  place,  and  the 
goods  obtained  by  an  agent  in  another  place,  the  principal 
may  be  tried  in  the  latter  place.'    Hence,  as  me  have   indicti^e 
jnst  seen,  a  non-resident  principal,  who  in  a  foreign  land  J^J,^JjJ. 
utters  a  fake  pretence,  is  responsible  in  the  land  in  which 
such  false  pretence  is  used  to  obtain  goods  bj  an  agent  under  the 
principal's  directions,  though  such  principal  was   not  personally 
present  in  the  latter  land  until  after  the  goods  were  obtained.' 

§  1208.  Unless  made  so  by  statute,  the  common  law 
doctrine  of  asportation  has  no  application  to  cheats  by   as^rtau^ 
false  pretences.*  apSy°*^* 

18.  Indictment^ 

§  1209.  All  the  parties  concerned  in  the  offence  may  be  joined 
as  co-defendants.'    And,  as  has  already  been  seen,  evi- 
dence under  a  joint  indictment  that  one  of  them,  with   fendant^^ 
the  concurrence  and  approval  of  the  other,  made  the   IJj^^® 
false  pretences  charged,  warrants  the  conviction  of  all.' 
Parties  who  have  concurred  and  assisted  in  the  fraud  may  be  con- 
victed as  principals,  though  not  present  at  the  time  of  making  the 
pretence  and  obtaining  the  money  or  goods.^ 

§  1210.  An  indictment  averring  that  the  defendant  did  ^^  falsely 
and/eZ(mi(m«2y  pretend,"  etc.,  is  at  common  law  bad.'    In  Technical 
those  States,  however,  as  in  New  York,  where  the  offence   avermento 
is    a  felony,  the    averment    is    of    course    essential. 
*^  Designedly ,*'  when  in  the  statute,  must  be  inserted.'    The  word* 
<<  pretend"  is  indispensable,  though  the  word  ^^  falsely,"  according* 

>  Supra,  §  279.  r  R.  9.  Moland,  2  Hood.  C.  C.  276., 

s  iStipra,  §§  248,  279 ;  and  also  Peo-  See  supra,  §  223.    Whart.  Cr.  PL  &. 

pie  V.  Adams,  and  R.  v.  Garrett,  supra,  Pr.  §§  221  et  seq, 

§  1203 ;  R.  V.  Jonea,  1  Den.  C.  C.  651 ;  •  R.  v.  Walker,  6  C.  &  P.  657. 

4  Cox  G.  G.  198.  •  State  v.  Ba^gerly,  21  Tex.   757. 

*  R.    V.  SUnbury,  L.  &  G.  128;  9  See  Wharton's  Precedents,  528  c<  m?.,. 
Cox  C.  C.  94.  as  to  the  importance  of  this  averment:. 

*  For  Forms  see  Whart.  Preo.,  628  **  Knowingly''  is  essential  in  Tbxas^. 
et  seq,  Maranda  v.  State,  44  Tex.  442.    See, 

*  1  Gabbet  Cr.  Law,  214,215.  generally,  infra,  §   1224;  Mathena  v. 

*  Supra,  §  1171 ;  Com.  0.  Harley,  7  SUte,  15  Tex.  Ap.473. 
Met.  462. 
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§  1218.]  0BIMB8.  [BOOK  n. 

to  the  English  practice,^  is  not  essential,  the  truth  of  the  pretences 
being  subsequently  negatived.  It  is  much  safer,  however,  to  insert 
it,  and  its  ooiission  has  been  held  in  this  country  fatal.' 

§  1211.  The  party  injured  must  be  described  with  the  same 
Party  In-  accuracy  as  has  been  shown  to  be  requisite  in  larceny.' 
be'dl™"*'  ^^^  variance  in  his  name  is  at  common  law  fatal.  What 
scribed  as     are  variances  are  elsewhere  considered.^ 

§  1212.  Pretences  alleged  to  have  been  made  to  a  firm 
agent  is  ^^^  proved  by  showing  that  they  were  made  to  one  of  the 
prindnai*'*  firm  ;•  and  a  pretence  made  use  of  to  an  agent,  who 
communicates  it  to  his  principal,  and  who  is  influenced  by 
it  to  act,  is  a  pretence  made  to  the  principal.'  A  pretence  made  to 
A.  in  B.'s  hearing,  by  which  money  is  obtained  from  B.,  may  be 
laid  as  a  pretence  made  to  B.'  Money  paid  by  or  to  an  agent  is 
rightfully  laid  as  money  paid  by  or  to  a  principal.'  And  so  where 
money  is  paid  to  the  wife  for  the  husband.' 

§  1218.  The  pretences  must  be  specially  averred,^'  though  their 

omission  is  now  in  England  cured  by  verdict.    But  at 

must  be       common  law  they  must  be  accurately  and  adequately  set 

Bpe^y.      foi*^)  ^  that  it  may  clearly  appear  that  there  was  a 

false  pretence  of  an  existing  fact." 

I  R.  V.  Airej,  2  East,  30.  that  bis  wife  was  dead,  which  pretence 

*  Hamilton  v.  State,  16  Fla.  288.  he  made  to  the  clerk  of  the  society  in 
s  See  tupra,  §  977.  the  hearing  of  £.,  obtained  from  the 

*  Whart.  Cr.  £y.  §  91.  hands    of   E.,  out    of  the    box,   five 

*  Stonghton  v.  State,  2  Ohio  St.  562.  ponnds ;  it  was  held  that  in  an  indiot- 

*  iStfpra,  §  1171 ;  Whart.  Cr.  Ey.  §  ment  the  pretence  might  be  laid  as 
102 ;  R.  r.  Lara,  1  Leach  C.  C.  647 ;  6  made  to  B.,  and  the  monej  as  the 
T.  R.  565  ;  Com.  V.  Call,  21  Pick.  515  ;  property  of  "  E.  and  others,"  ob- 
Com.  V,  Barley  7  Met.  462.  See,  also,  tained  from  £.  R.  v.  Dent,  1  C.  &  K. 
R.  V.  Keely,  2  Den.  C.  C.  68 ;  R.   v.  249. 

TuUy,  9  C.  &  P.  227  ;  R.  r.  Dewey,  11  •  Whart.  Cr.  Ev.  §§  94-102. 

Cox  C.  C.  115  ;  Com.  r.  Bagley,  7  Pick.  •  R.  v.  Moseley,  Leigh  &  C.  92.     See 

279 ;  Com.  v,  Mooar,  Thach.  C.  C.  410 ;  R.  v.  Carter,  7  C.  &  P.  134 ;  Sandy  v. 

Stonghton   v.  State,  2  Ohio    St.  562 ;  State,  60  Ala.  58.     InfrOt  §  1227. 

Britt  V.  SUte,  9   Hamph.  31 ;  Whart.  ^  R.  v.  Mason,   2  T.  R.   581 ;  R.  v. 

Cr.  Ev.  §§  91  £t  seq,  Henshaw,   L.  k  C.  444;  R.   v.  Gold- 

7  R.  V,  Dent,  1  C.  &  K.  249.  smith,  12  Cox  C.  G.  479  ;  L.  R.  2  C.  C. 

The   money    of   a    benefit    society,  74 ;  R.  v.  Jarman,  14  Cox  C.  C.  48 ;  38 

whose  mles  were  not    enrolled,  was  L.  T.  N.  S.  460 ;  State  v.  Jackson,  39 

kept  in  a  box,  of  which  E.,  one  of  the  Conn.  229.      See  People  v.  Cline,  44 

stewards,  and  two  others,  had  keys ;  Mich.  290. 

the  defendant,  on  the  false  pretence  '^  Ibid. ;  R.  v.  Henshaw,  L.  k  C.  144 ; 
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§  1214.  If  the  pretences  explain  themselves,  and  require   no 

innuendoes,^  it  is  enough  to  state  them  in  the  terms  in  which  they 

9  Cox  C.  C.  472 ;  Bonnell  v.  State,  64  in   her   Majesty's   fifth    regiment  of 

Ind.  498.     See  State  v.  Dickson,  88  N.  dragoons  ;    bj  means  of  which  false 

C.   643 ;   Hirshfield  v.  State,  II  Tex.  pretence  he  did  obtain  of  P.  a  valu- 

Ap.  207.  able  secnritj,  to  wit,  an  order  for  the 

The    pretences    were    held    inade-  payment  of  £500,  of  the  value  of  £500, 

qnatelj  stated    in  an  indictment    in  the  property  of  P.,  with  intent  to  cheat 

which  the  first  count  charged  that  C.  P.  of  the  same ;  whereas  in  truth  he 

unlawfully  did  falsely  pretend  to  P.  (C,  the  defendant)  was  not,   at   the 

that  he,  C,  was  sent  by  W.  for  an  time  of  making  such  false  pretence,  a 

order  to  go  to  T.  for  a  pair  of  shoes,  captain  in  her  Majesty's  regiment ;  and 

by  means  of  which  false  pretence  he  the'defendant,  at  the  time  of  making 

did  obtain  from  T.  a  pair  of  shoes,  of  such  false  pretence,  well  knew  that  he 

the  goods  and  chattels  of  T.,  with  in-  was  not  a  captain.    This  was  held  suf- 

tent  to  defraud  P.  of  the  price  of  the  ficient  after  conviction  and  judgment, 

said  shoes,  to  wit,  nine  shillings,  of  It  was  held  not  necessary  to  allege 

the  moneys  of  P.     The  second  count  more  precisely  that  the  defendant  made 

charged  that  he  falsely  pretended  to  the  particular  pretence  with  the  in- 

P.  that  W.  had  said  that  P.  was  to  give  tent    of   obtaining  the  security  ;   nor 

him,  the  defendant,  an  order  to  go  to  how  the  particular  pretence  was  calcu- 

T.  for  a  pair  of  shoes,  by  means  of  lated  to  effect,  or  had  effected,  the  ob- 

which    false  pretence  he  did  obtain  taining ;  and  it  was  further  held  that 

from  T.,  in  the  name  of  P.,  a  pair  of  the  truth  of   the  pretence  was  well 

shoes  of  the  goods  of  T.,  with  intent  to  negatived,    it    appearing    sufficiently 

defraud  T.  of  the  same.    R.  v.  TuUy,  that  the  pretence  was  that  the  defen- 

9  C.  &  P.  227 — Gurney ;  though  com-  dant  was  a  captain  at  the  time  of  his 

pare  R.  v.  Brown,  2  Cox  C.  C.  348 — per  making  such  pretence,  which  was  the 

Patteson,  J.  fact  denied ;  and  that  it  was  unneces- 

An  indictment  was  also  held  defec-  sary  to  aver  expressly  that  the  security 

tive  in  a  case  where  it  was  charged  was  unsatisfied^  at  any  rate  since  7  Geo. 

that  C.  falsely  pretended  to  P.,  whose  lY.  c.  64,  s.  21,  the  objection  being 

mare  and  gelding  had  strayed,  that  he,  taken    after  verdict,  and   the  indict- 

C,  would  tell  him  where  they  were,  ment  following  the  words  of  the  sta- 

if  he  would  give  him  a  sovereign  down,  tute  creating  the  offence.     Hamilton  v. 

P.  gave  the  sovereign,  but  the  prisoner  R.  (in  error),  9  A.  &  E.  (N.  S.)  271 ; 

refused  to  tell.     It  was  said  that  the  30  Jur.  1028 ;  16  L.  J.  M.  C.  9  ;  2  Cox 

indictment  should  have  stated  that  he  C.  C.  II. 

pretended  he  knew  where  they  were.  D.  was    one  of  many  persons  em- 

R.  V,  Douglass,  I  M.  C.  C.  462.  ployed  whose  wages  were  paid  weekly 

In  a  case  already  cited  on  the  mer-  at  a  pay-table.    On  one  occasion,  when 

its,  the  indictment   charged  that  C,  D.'s  wages  were  due,  C.  said  to  a  lit- 

oontriving  and  intending  to  cheat  P.,  tie  boy,  "  I  will  give  you  a  penny  if 

on  a  day  named,  did  falsely  pretend  you  will  go  and  get  D.'s  money."    The 

to  him  that  he,  C,  then  was  a  captain  boy  innocently  went  to  the  pay-table, 


>  See  infra,  §§  1220,  1303. 
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were  expressed  to  the  prosecutor  at  the  time  of  the  frand.^    But 

verbal  exactness  is  not  required,  as  it  is  enough  if  the 
tiai  varil  effect  be  substantially  given  ;*  nor  need  all  that  was  said 
&ua.^         ^  stated  if  the  operative  pretence  is  averred.'    But  a 

variance  between  the  indictment  and  the  evidence  as  to  the 
effect  of  the  pretences,  will  be  fatal.  ^  It  is  not  necessary  to  set 
out,  as  in  forgery,  the  tenor  of  a  bad  note  by  which  property  is 
obtained.'    But  if  set  out,  a  variance  may  be  fatal.' 

§  1215.  The  relation  of  the  fraud  to  the  bargain,  in  cases  of 

sale,  must  appear.^  Thus  it  was  held  insufficient,  in  an 
reiati^of'  indictment  for  the  sale  of  a  spurious  watch  as  genuine, 
bar'afn*  ^  ^  *^®'*  merely  that  S.,  the  defendant,  falsely  pretended  to 
must  be        the  prosecutor  ^^  that  a  certain  watch  which  he,  the  said 

S.,  then  and  there  had,  was  a  gold  watch,  by  means 

and  said  to  the  treasurer,  <'  I  am  come  r.  Call,  48  N.  H.  126.  InfrCf  §  1219. 
for  D.'s  monej :"  and  D.'s  wages  were  In  R.  v,  Powell,  51  L.  T.  N.  S.  713, 
given  to  him.  He  took  the  monej  to  Huddleson,  B.,  adopted  from  R.  v. 
C,  who  was  waiting  outside,  and  who  Giles,  34  L.  T.  50,  M.  C,  the  following 
gave  the  boy  the  promised  pennj:  it  from  Blackburn,  J.  :  **  It  is  not  reqni- 
was  ruled  that  G.  could  not  be  con-  site  that  the  false  pretence  be  made  hy 
victed  on  the  charge  of  obtaining  the  exact  words  if  the  Idea  be  conveyed." 
money  from  the  treasurer  by  falsely  As  to  wordless  and  obscure  pretences 
pretending  to  the  treasurer  that  he,  C,  see  suprOf  §  1170. 
had  authority  from  D.  to  receive  his  *  R.  v.  Hewgill,  Dears.  C.  C.  351 ; 
money,  or  of  obtaining  it  from  the  Cowen  t7.  People,  14  III.  348.  See 
treasurer  and  the  boy,  by  falsely  pre-  Kirtley  v.  State,  38  Ark.  543. 
tending  to  the  boy  that  he  had  such  ^  Whart.  Crim.  £v.  §  131 ;  R.  v.  Pies- 
authority,  or  of  obtaining  it  from  the  tow,  1  Camp.  494 ;  R.  v.  Bulmer,  L.  k 
boy  hy  the  like  false  pretences  to  the  C.  476 ;  9  Cos  C.  C.  492 ;  R.  v.  Speed, 
boy ;  though  he  might  be  convicted  46  L.  T.  N.  S.  177  ;  Com.  v.  Pierce,  130 
on  a  count  charging  him  with  fraudn-  Mass.  31 ;  State  v,  Locke,  35  Ind.  419  ; 
lently  obtaining  it  from  the  treasurer  State  v.  Anderson,  47  Iowa,  142 ;  Wal- 
by  falsely  pretending  to  the  treasurer  lace  v.  State,  11  Lea,  542 ;  Jones  v. 
that  the  boy  had  this  authority.  R.  State,  8  Tex.  Ap.  648 ;  Marwilsky  v. 
r.  Butcher,  Bell  C.  C.  6  ;  8CoxC.C.77.  SUte,  9  Ibid.  377;   Litman  v.  SUte, 

I  2  East  P.  C.  c.  18,  s.  13,  pp.  837,  Ibid.  461 ;  Kirtley  v.  State,  38  Ark.  543. 

838.    See  Com.   v,   Hulbert,  12  Met.  •  In/ra,  §  1217. 

446;  Glackan  v.  Com.,  3  Mete.  (Ky.)  •  InfrUy  §  1233. 

232 ;   State  v.   Webb,  26  Iowa,  262 ;  ^  R.  v.  Reed,  7  C.  &  P.  848 ;  R.  r. 

State  V.  Sason,  86  N.  C.  674.    Infra,  §  Martin,  L.   R.   1  C.   C.    66 ;   State  r. 

1219.     If  they  are  not  self-explaining,  Philbriok,  31  Me.  401 ;  Com.  v.  Jeffries, 

their  meaning  must  be  supplied.    In-  7  Allen,  549 ;    Enders  v.   People,  20 

fra,  §  1220.  Mioh.  233  ;  State  v.  Orvis,  13  Ind.  569 ; 

s  R.  V.  Scott,  cited  in  R.  v.  Parker,  State  v.  Anderson,  47  Iowa,  142.  As  to 

2  Mood.  C.  C.  1 ;  8  C.  &  P.  825 ;  State  oausal  relations  see  nqtra,  §  1175  et  teq* 
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whereof  said  S.  then  and  there  unlawfully,  etc.,  did  obtain  from 
said  B.  (the  prosecutor)  sundry  bank  bills,  etc.,. of  the  value,  etc., 
with  intent  the  said  fi.  then  and  there  to  cheat  and  defraud  of  the 
same ;  whereas  in  truth  and  fact  said  watch  was  not  then  and  there 
a  gold  watch,  and  said  S.  then  and  there  well  knew  that  the  same 
was  not  a  gold  watch,  to  the  damage,"  etc.^  ^'  The  indictment," 
said  Dewey,  J.,  *^  does  not  allege  any  bargain  nor  any  colloquiea4i3 
to  a  bargain  for  a  watch ;  nor  any  propositions  of  B.  to  buy;  ^r  of 
the  defendant  to  sell,  a  watch ;  nor  any  deU^ery-  of-  tjie  watbh,  as 
to  which  the  false  pretences  were  made,  in.  th<x  possession  of  B.,  as 
a  consideration  for  the  money  j}aid  :th«^  defendant.  It  seems  to  us 
that  when  money  or  property  is  obtained  by  a  sale  or  exchange  of 
property,  effected  by  means  of  false  pretences,  such  sale  or  exchange 
ought  to  be  set  forth  in  the  indictment,  and  that  the  false  pretence 
should  be  alleged  to  have  been  with  a  view  to  effect  such  sale  or 
exchange,  and  that  by  reason  thereof  the  party  was  induced  to  buy 
or  exchange,  as  the  case  may  be."' 

In  fine,  when  the  case  is  one  of  sale  or  exchange,  the  indictment 
should  set  forth  the  sale  or  exchange,  and  aver  that  the  false  pre- 
tences were  made  with  a  view  to  effect  such  sale  or  exchange,  and 
that  by  reason  thereof  the  party  was  induced  to  part  with  his  pro- 
perty ;'  and  when  a  false  token  or  writing  was  the  pretence,  the 
indictment  must  aver  that  the  defendant  delivered  the  token  or  writ- 
ing, to  the  prosecutor,  who  took  it  in  exchange  for  the  goods.^  In 
New  York  the  law  is  less  stringent ;'  and  where  an  indictment  for 
obtaining  property  under  false  pretences  charged  that  the  prisoner, 
with  an  intent  to  defraud  one  A.  G.,  Jr.,  did  falsely  pretend  and 
represent  to  the  said  A.  G.,  Jr.,  for  the  purpose  of  inducing  the 
said  A.  G.,  Jr.,  to  part  with  a  yoke  of  oxen,  of  the  goods  and  chat- 
tels of  the  said  A.  G.,  Jr.,  that,"  etc.,  ^'by  which  said  false  pretences 
he,"  the  prisoner,  ^^  then  did  unlawfully  obtain  from  the  said  A.  G., 

1  Com.  V,  Strain,  10  Met.  621 ;  S.  P.,  Philbrick,  31  He.  401 ;  Endera  v.  Feo- 

Com.  p.  Lannan,  1  Allen,  590.  pie,  20  Miob.  233. 

s  Com.  V.  Strain,  ntpra.    See  Com.  r.  ^  Wagoner   v.  State,  90  Ind.   504. 

Nason,  9  Graj,  125  ;  Com.  v,  Jeffries,  But  Bee  Baker  v.  State,  14  Tez.  Ap. 

7  Allen,  549.    As  to  bad  pleading  of  332. 

false  agen<7^,  see  R.  v.  Hensbaw,  L.  k  *  SkilT  v.  People,  2  Parker,  C.  R.  139. 

C.  444.  See  R.  v,  Martin,  L.  R.  1  C.  C.  56 ;  Com. 

•  R.  V.  Reed,  7  C.  &  P.  848 ;  Stete  v.  v.  Howe,  132  Mass.  250 ;  State  v.  Jor- 
dan, 34  La.  An.  1219. 
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Jr.,"  the  oxen  mentioned ;  it  was  held  that  there  was  a  substantial 
averment  that  the  prisoner  had  obtained  the  property  from  the  pro- 
secutor bj  means  of  the  false  pretences  made,  and  the  latter's 
belief  therein,  and  that  the  indictment  was  not  defective  in  that 
particular.^ 


.*  ^•';  y\   y*€lark  r.  People,  2  Lansing,  330.  diotmentwas  snstained  which  alleged 

'  *   *  IBt^*t(f  ^me  effect,  State  v.  Vanderbilt,  that  the  defendant  falsely  pretended 

3  f^utoli/ 3^ ;  .Slatepc;.  ^Iphonse,  34  that  a  certain  certificate  of  shares  of 

-             -     "^  -'        —       --._  -  ^^  ^^^  ^^^  genuine, 

security  for  a  loan  of 
the  prosecutor,  was 
siguedly  and  unlawfully  did  pretend  *  indtfced  to  make  to  him  thereon.    The 

to  N.  that  A.  wanted  to  buy  cheese  of  pretended  certificate  was  then  set  forth, 

N.  and  had  sent  G.  to  buy  it  for  him,  and  purported  to  be  a  certificate  that 

and  that  a  certain  paper  described,  the  said  J.  F.  was  the  owner  of  the 

purporting  to  be  a  ten  dollar  bill  on  shares  of  stock  which  it  represents, 

the  Globe  Bank,  in   the  city  of  New  "  The  offer  of  the  certificate  for  such 

York,  was  a  good  bill,  and  of  the  value  a  purpose,"  said  Wells,  J.,  *'is  a  rep- 

of  ten  dollars  ;  by  means  of  which  false  resentation  that  it  is  what  it  purports 

pretences  said  G.  unlawfully  obtained  to  be  upon  its  face.     Cabot  Bank  v. 

from  said  N.  forty  pounds  of  cheese,  of  Morton,  4  Gray,  166.    Com.  v.  Stone,  4 

the  value  of  four  dollars,  and  sundry  Met.  43.    The  indictment  sufficiently 

bank  bills  and  silver  coins  amounting  sets  forth  in  what  manner  Ferris  was 

to  and  of  the  value  of  six  dollars,  with  defrauded  by  means  of  the  certificate.*' 

intent  to  cheat  and  defraud ;  whereas  It  was  further  held  that  the  *'  cer- 

the  said  A.  did  not  want  to  buy  cheese  tifloate  is  an  instrument  complete  in 

of  said  N.,  and  had  not  sent  G.  to  him  itself,  and  requires  no  further  allega- 

for  that  purpose,  and  the  paper  was  tious  to  fully  set  forth   the  right  or 

not  a  good  bill  of  the  Globe  Bank,  in  contract  of  which  it  is  a  symbol,  as 

the  city  of  New  York,  and  was  not  of  was  necessary  in  Commonwealth  t<.  Ray, 

the  value  of  ten  dollars,  but  spurious  3  Gray,   441,   and    Commonwealth    v. 

and  worthless.     It  was  held,  on  motion  Hinds,   101  Mass.  209.    And  besides, 

in  arrest  of  judgment,  that  the  false  this  offence  consists  in  the  use  of  false 

pretences  set  forth  were  such  an  might  tokens,  and  not  the  forgery  of  a  written 

have  been  effectual  in  accomplishing  a  instrument." 

fraud  on  N.,  in  the  manner  alleged  ;  It  was  also  held  "  unnecessary  that 

that  neither  the  omission  to  allege  tb at  the  indictment  should  set  forth  in  its 

G.  knowingly  made  the  false  pretences,  terms,  or  by  description,  the  cheque 

nor  the  omission  to  mention  any  person  received  for  the  loan.     It  is  presumed 

whom  he  intended  to  defraud,  rendered  to  have  been  given   and  received  as 

the  indictment  bad ;    and  that  there  payment  of  the  sum  of  money  agreed  to 

was  no  objection  to  the  indictment  on  be  lent.     Its  designation  as  a  *  cheque 

the  ground  of  duplicity.     Com.  v.  Hul-  and  order  for  the  payment  of  money ' 

bert,  12  Met.  446.  sufficiently  indicates  its  character;  and 

In  Com.  v.  Coe,  115  Mass.  481,  an  in-  as  a  description  of  the  property  obtained 

102 


CflAP.  ZVIII.]  FAL8B  PRBTBNCI8.  [§  1217* 

§  1216.   The  amount  of  property  stated  by  the  defendant  to 
belong  to  him  must  be  proved  as  laid.    Thus,  where  the  p^f^^. 
a?erment  was  that  the  defendant  represented  a  firm,  of  uit's  aiie- 
which  he  was  a  member,  to  be  then  owing  not  more  property 
than  three  hundred  doUars, and  evidence  was  given  of  a   proVedas 
representadon  by  him  that  the  firm  did  not  then  owe  ^^ 
more   than  four  hundred  dollars ;   this  was  held  to  be  a  fatal 
variance.* 

A  pretence  that  the  defendant  ^'  had  in  Macon  seven  thousand 
dollars"  has  been  held  not  sustained  by  proof  of  a  pretence  ^^  that 
he  had  seven  doUars  less  than  seven  thousand  in  a  bank  in  Macon."' 

§  1217.  In  an  indictment  setting  forth  that  a  bad  and  spurious 
note  or  coin  had  been  passed  by  the  prisoner  on  the  prose- 
cutor,  it  is  not  necessary  to  set  forth  the  note  at  large  or  bad  note  or 
specifically  to  describe  the  coin.»    "  When  the  setting  ^^^^^^ 
out  the  instrument  in  the  indictment,"  said  Wilde,  C.  J.,   ^^^  ^^ 

large. 

^^  cannot  afibrd  the  court  information,  it  is  unnecessary  that 
it  should  be  set  out.  Here  it  is  alleged  that  a  certain  piece  of  paper 
was  unlawfully  and  falsely  represented  by  the  prisoner  to  be  a  good 
and  valid  promissory  note,  whereas  it  was  not  so.  It  appears  to 
me  that  all  the  cases  show  that  where  the  instrument  has  been 
required  to  be  set  out  in  the  indictment,  something  has  turned  on 
the  construction  of  the  paper."^    fiut  the  purport  or  generic  desig- 

by  the  false  pretences,  would  be  good.  S$.,  with  intent  to  defraud,  is  good, 

Commonwealth,  v,  Brettnn,  100  Mass.  and  suffioiently  describes  an  indictable 

206.''  false  pretence.    R.  v.  Lee,  L.  k  C.  418 ; 

It  may  also  be  considered  as  settled  9  Cox  C.  C.  460.     See  supra,  §  1159; 

bj  the  same  court  that  a  false  pretence  and  see  Whart.  on  Cont.  §  232  et  aeq. 

is  none  the  less  a  fraud  because  ob-  '  Com.  v.  Davidson,  1  Cush.  33.    See 

tained  in  the  form  of  a  loan.   Common-  Todd  e.  State,  31  Ind.  514. 

wealth  9.  Lincoln,  11  Allen,  233 ;  Com.  *  O'Connor  v.  State,  30  Ala.  9. 

V.  Coe,  115  Mass.  481.  ■  Supra,  §§  1129, 1162 ;  infra,  §  1222 ; 

An    indictment    alleging    that    the  R.  v.  Coulson,  1  Den.  C.  C.  592  ;  4  Cox 

prisoners  falselj  pretended  to  A.  that  C.  C.  227 ;  T.  &  M.  332 ;  State  v.  Boon, 

some  soot  which  they  then  delivered  to  4  Jones  (N.  C),  463 ;  State  v,  Djer,  41 

A.  weighed  one  ton  and  seventeen  cwt.,  Tex.  520.    See  Baker  p.  State,  14  Tex. 

whereas  it  did  not  weigh  one  ton  seven-  Ap.  332. 

teen  cwt.,  but  only  weighed  one  ton  and  *  R.  v,  Coulston,  ut  supra. 

thirteen  cwt.,  they  well  knowing  the  Where  It  is  charged  in  the  indictment 

pretence  to  be  false,  by  means  of  which  that  the  prisoner  obtained  the  property 

falsa  pretenoe  they  obtained  from  A.  upon  the  security  of  his  promissory 
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nation  most  be  accurately  stated.^  Thus  if  an  indictment  for  at- 
tempting to  obtain  money  under  false  pretences  charge  the  attempt 
to  have  been  by  means  of  a  paper  writing  purporting  to  be  an  order 
for  money,  and  the  instrument  as  stated  in  the  indictment  cannot  be 
considered  to  be  such  .an  order,  it  is  bad.* 

§  1218.  It  is  not  necessary  to  prove  the  whole  of  the  pretences 
charged ;  proof  of  part,  and  that  the  property  was  ob- 
tences  are  tained  by  force  of  such  part,  is  enough.'  And  the  prin- 
oniy  part  c^pl^  derives  support  from  the  practice  in  the  analogous 
provedL  ^^®®  ®^  porjury  and  blasphemy.* 
„  ^  ,  §  1219.  As  has  been  already  seen,  if  the  effect  of  the 

Verbal  ac  \  v      •  i.xi     i   -j  •  x  •       • 

curacy  not  pretences  be  rightly  laid,  a  variance  as  to  expression  is 
required,  immaterial.*  But  the  offence  must  be  substantially 
averred.* 

§  1220.  When  the  false  pretences  consist  in  words  used  by  the 

respondent,  it  has  been  said  to  be  sufficient  to  set  them 

and^defini^  out  in  the  indictment  as  they  were  uttered,  without  un- 

tions  prop-    dertaking  to  explain  their  meaning.^    But  this  must  be 

er  when  ex-  r  .         .  . 

pianation  ia  taken  with  some  qualification,  since,  as  in  perjury  and 
libel,  it  is  proper  and  necessary  that  language  otherwise 

note,  through  false  and  fraudulent  rep-  v.  State,  55  Hias.  513 ;  State  v.  Vor- 

resentatioQS  as  to  his  ability  to  pay  the  beck,   66    Mo.   168.     Supra^  §   1168 ; 

same,  an  averment  of  his  neglect  to  Whart.  Crim.  Ev.  §  131. 

make  payment  of  the  note  is  not  essen-  ^  Lord  Raym.  886  ;  2  Camp.  138-9  ; 

tial.    Clark  v.  People,  2  Lansing,  330.  Cro.  C.  C.  7th  ed.  662 ;  State  v.  Uas- 

>  Com.  p.  Stone,  4  Met.  43 ;  Com.  v.  kail,  6  N.  H.  352 ;  -Com.  v.  Kneeland, 

Coe,  tti  n^mi.     /n/ra,  §  1233.  20  Pick.  206.     Infra,  §  1316. 

*  R.  V.  Cartwright,  R.  &  R.  106.    See  *  Supra,  §  1214 ;  State  u.  Vanderbilt, 
fully,  Whart.  Cr.  PI.  &  Pr.  §§  184  et  seq.  3  Dutch.  328 ;  SUte  v.  Goble,  60  Iowa, 

*  R.  r.  Hill,  R.  k  R.  190 ;  R.  v.  Ady,  447. 

7  C.  &  P.  140  ;  R.  r.  Hewgill,  Dears.  >  SUte  v.  Lambeth,  80  N.  C.  393. 

315  ;  24  Eog.  L.  &  Eq.  556  ;  R.  v,  Eng-  7  State  v.  Call,  48  N.  H.  126.     See 

lish,  12  Cox  C.  C.  171 ;  State  v.  Mills,  Skiff  v.  PjM>ple,  2  Parker  C.  R.  139. 

17  Me.  211 ;  State  v.  Dunlap,  24  Ibid.  In  a  ease  already  cited  to  another 

77 ;  Com.  v,  Morrill,  8  Cush.  571 ;  Peo-  point,  the  indictment  stated  that,  by 

pie  V.  Stone,  9  Wend.  182 ;  People  v,  the  rules  of  a  benefit  society,  every 

Haynes,  11  Ibid.  565  ;  Skiif  v.  People,  free  member  was  entitled  to  five  pounds 

2  Parker  C.  R.  139  ;  People  v.  Oyer  k  on  the  death  of  his  wife,  and  that  the 

Terminer  Court,  83  N.  Y.  436 ;  People  defendant   falsely   pretended    that  a 

V.  Blanchard,  90  Ibid.  314;  Com.  v,  paper  which  he  produced  was  genuine, 

Daniel,  2  Pars.  333 ;  Britt  v.  State,  9  and  contained  a  true  account  of  his 

Hnmph.  31 ;  Cowen  p.  People,  14  111.  wife's  death  and  burial,  and  that  he 

348 ;  Beasley  v.  SUte,  59  Ala.  20 ;  Smith  further  falsely  pretended  that  he  was 
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tuuntelligible  shoold  be  explained  for  the  instruction  of  the  conrt.^ 
Otherwise  a  court  in  error  or  arrest  of  judgment  could  not  say  that 
the  pretences  constitute  an  indictable  offence. 

§  1221.  The  description  of  property  obtained  is  required  to  be 
{he  same  as  in  larceny.'    But  unless  required  by  statute  the  indict- 
ment need  not  allege  that  the  property  was  of  any  par- 
ticular value.'    When,  however,  the  punishment  depends   of  property 
upon  value,  some  value  should  be  alleged,^  a  variance  as  ]^^^  ^ 
to  9VLQkk  value  being  immaterial  if  within  the  statute.' 

If  a  signature  to  negotiable  paper  be  obtained,  it  must  be  stated 
as  such.' 

An  indictment  need  not  state  all  the  property  which  the  defend- 
ant obtained  by  the  false  pretences  set  forth.' 

§  1222.  The  property  obtained  must  be  identified  so  as  to  protect 
the  defendant  in  case  of  a  second  prosecution.'    Thus, 
where  an  indictment  for  obtaining  the  signature  of  a  per-   obtained 
son  to  a  deed  of  land  did  not  allege  that  the  grantor  in  jj^dfyid- 
the  deed  owned  or  claimed  any  title  to  the  land  conveyed  ^^^- 
thereby ,  and  a  description  of  the  land  was  in  the  most  general  terms, 
as  certain  land  in  the  State  of  Texas  and  United  States  of  America, 
and  the  date  of  the  deed  was  nowhere  averred,  so  that  it  would  be 
impossible  to  identify  the  instrument ;  and  it  did  not  appear  that 
the  deed  would  tend  to  the  hurt  or  prejudice  of  the  grantor,  and 
there  was  no  averment  that  the  deed  could  not  be  more  particularly 

entitled  to  five  pounds  from  the  society  State  v.  Gillespie,  80  N.  C.  396 ;  Whart. 

by  yirtae  of  their  rale,  in  oonseqaenoe  Cr.  PI.  k  Pr.  §  216.    Bee,  also,  Com.  v, 

of  the  death  of  his  wife ;  by  means  of  Linooln,  11  Allen,  233. 

which   'Mast  false  pretence"   he  ob-  «  Supra,  §§  882,  951  etieq.;  Whart. 

tained  money ;  this  was  held  good.    R.  Cr.  PI.  k  Pr.  §  215  ;  State  v.  Ladd,  32 

o.  Dent,  1  C.  &  K.  249.  N.  H.  110. 

I  See    People  v.   Oyer  k  Terminer  *  Svpra,  §§  951  s<  Beq. 

Coart,  83  N.  Y.  436.  •  State  v.  Blaavelt,  88  N.  J.  396. 

*  See  supra,  §  977 ;  and  see  Com.  v.  Supra,  §  1195. 

Howe,  132  Mass.  250;  State  v.  Kube,  "  Cheque  for  the  payment  of  money" 

20  Wis.  217 ;  Treadaway  r.  State,  37  is  a  saificient  description.    Com.  t;.  Coe, 

Ark.  443 ;  Jamison  v.  State,  Ibid.  445 ;  115  Mass.  481.    But  see  fionnell  v. 

Ladd  V.  SUte,   17  Fla.  215.     That  a  State,  64  Ind.  498. 

description  as  a  *'  certain  lot  of  dry  '  Com.  v.  Dayidson,  1  Cash.  33 ;  Peo- 

goods"  is  inadequate,  see  Redmond  v.  pie  v.  Parish,  4  Denio,  163.    See  Qkift 

Bute,  35  Ohio  St.  81.  v.  People,  2  Parker  C.  R.  139. 

•  People  o.  Stetson,  4  Barb.  151-2 ;  •  Baker  v.  State,  31  Ohio  St.  314. 
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described,  it  was  held,  that  in  these  particulars  the  indictment  was 
defective.^  Goods,  as  a  rale,  should  be  described  with  the  same 
particularity  as  in  larceny.' 

§  1223.  It  is  necessary  to  state  whose  the  property  was  at  the 
time.'    ^^  Of  the  moneys  of  B."  is  a  sufficient  allegation 
must  be       of  Ownership.^    A  special  property  is  sufficient  to  sus- 
Btated.         ^^  j^  averment  of  ownership.* 

§  1224.  It  is  necessary  for  the  pleader  to  negative  specifically 
the  false  pretences  relied  on  to  sustain  the  indictment ;' 

Pretences 

must  be  but  if  the  proof  be  adequate  as  to  the  offence,  though 
negatived.  ^^^^  coming  up  to  a  portion  of  the  pretence  averred  in 
the  indictment,  a  conviction  is  good.'  In  fact,  as  is  well  said  by 
Lord  EUenborough,  '^  to  state  merely  the  whole  of  the  false  pretence 
is  to  state  a  mattter  generally  combined  of  some  truth  as  well  as 
falsehood."'  Where,  however,  there  are  several  distinct  pretences, 
it  is  better  to  negative  each  pretence  specifically  in  the  indictment ; 
since  if  only  one  of  the  pretences  thus  negatived,  be  well  laid,  and 
be  proved  on  trial  to  have  been  the  moving  cause  of  the  transfer  of 
property  from  the  prosecutor  to  the  defendant,  the  rest  may  be  dis- 
regarded.' 

1  Dord  9.  People,  9  Barb.  671.  anreflt  of  judgment.    R.  v,  Parker,  2 

•  State  V.  Reese,  83  N.  G.  637.  O.  &  D.  709  ;  3  Q.  B.  292. 

•  R.  V.  Martin,  3  N.  &  P.  472 ;  8  Ad.  «  R.  v.  Godfrey,  Dears.  &  B.  426 ;  7 
&  £1.  481 ;  R.  V.  Norton,  8  C.  &  P.  196 ;  Cox  C.  C.  392. 

Sill  V.  R.,  Dears.  C.  C.  132 ;  1  El.  &  Bl.  *  Supra,  §§  932  et  seg, ;  Mack  v.  Stote, 

553.    See  State  v.  Lathrop,  15  Vt.  279  ;  63  Ala.  138. 

Halley  v.  State,  43  Ind.  509 ;  State  v.  *  R.  v.  Perrott,  2  M.  &  S.  379 ;  Red- 

Levi,  41  Tex.  563.  mond  v.  State,  35  Ohio  St.  81 ;  Tyler  v. 

Under  8  &  9  Viet.  o.  109,  s.  17,  an  State,  2  Hamph.  37 ;  Amos  v,  Stote,  10 

indictment  charging  that  the  prisoner,  Ibid.  117 ;  State  v,  Webb,  26  Iowa,  262. 

by  fraud  in  playing  at  cards,  did  win  The  negation  most  be  specific.     Keller 

from  A.  a  sum  of  money  with  intent  to  v.  State,  51  Ind.  Ill ;  State  v,  Bradley, 

cheat  A.,  need  not  necessarily  allege  68  Mo.  140. 

that  the  money  won  was  the  property  ^  Supra,  §  1218 ;  R.  v.  Hill,  R.  k  R. 

of  A.     R.  V.  Moss,  Dears.  &  B.  C.  C.  190;   Ck>m.   v.   Morrill,  8  Cush.  571; 

104.    But  an    indictment  for  a  con-  People  v.  Stone,  9  Wend.  182 ;  People 

spiracy  to  obtain  goods  by  false  pre-  v.  Haynes,  11  Ibid.  565 ;  State  v.  Smith, 

tences,  not  stating  whose  property  the  8  Blackf.  489. 

goods  were  which  it  was  the  object  of  *  R.  v,  Perrott,  ut  supra, 

the  conspiracy  to  obtain,  is  bad  in  *  See  Whart.  Grim.  Ef.  §§  131-3. 

Supra^  §  1218. 
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§  1225.  The  defendant's  knowledge  of  the  falsity  of  the  pre- 
tences is  material,^  and  hence  most  be  averred,  unless 
the  pretences^  stated  are  of  such  a  nature  as  to  exclude   must  be 
the  possible  hypothesis  of  the  defendant's  ignorance  of  ^^^^^   ' 
their  falsity.'    A  reckless  statement  of  a  fact  of  which  the  narrator 
is  ignorant  may  be  equivalent  to  a  statement  he  knows  to  be  false.' 

§  1226.  An  intent  to  defraud  must  be  averred  and  proved  ;^  but 
it  is  not  necessary,  in  England,  to  state,  to  use  the  Ian-   j^teDt  to 
guage  of  Lord  Denman,  C.  J.,*  "  that  the  fake  pretence   defraud 
was  made  with  the  intention  of  obtaining  the  thing,  if  it  some  way 
be  proved  that  in  fact  the  party  charged  did  intend  to  ^^^^^' 

1  Supra,  §§  1165,  1185,  1210.    SUte  cienUy  set  forth  in  a  etatement  that  A. 

V.  Blauvelt,  38  N.  J.  L.  306.  did  nnlawfully  attempt  and  endeavor 

Thus  an    indictment  for  obtaining  frandalentlj,  falsely,  and  nnlawfally. 

money  under  false  pretences  must  al-  to  obtain  from  the  Agricultural  Cattle 

lege  that  the  defendant  knew  the  false-  Insurance  Company  a  large  sum  of 

hood  :  '*  falsely  and  fraudulently"  is  money,  to  wit,  £22  10«.,  with  intent  to 

not  enough.    R.  v.  Henderson,  2  M.  C.  cheat  and  defraud  the  company.    R.  v. 

C.  192 ;  Car.  k  M.  328  ;  SUte  r.  Brad-  Marsh,  1  Den.  C.  C.  505  ;  T.  &  M.  192 ; 

ley,  68  Mo.  140.    Supra,  §  1185.    But  3  New  Sess.  Cas.  699. 

where  the  indictment  alleged  that  the  *  R.  v.  Hamilton,  2  Coz  C.  C.  11 ;  9 

defendant '*  did  unlawfully  falsely  pre-  Ad.  k  El.   (N.  8.)  276;  cited  fully 

tend,'*  etc.,  it  was  held  that  the  omis-  supra,  §  1213.    That  the  omission  of 

aion  of  the  word  **  knowingly"  was  no  the  allegation  of  intent  is  not  fatal 

ground  for  arresting  the  judgment.    R.  after  yerdiot,  under  statute,  see  State 

V.  Bowen,  4  New  Sess.  Cas.  62 ;  13  Q.  v.  Bacon,  7  Vt.  219  ;  Jim  v.  SUte,  8 

B.  790  ;  3  Cox  C.  C.  483.  Humph.  603.    That  it  is  no  variance 

*  R.  V.  Philpotts,  1  C.  &  K.  112 ;  R.  that  the  proof  goes  only  to  a  part  of 
V.  Keighley,  Dears.  &  B.  145  ;  7  Coz  C.  the  money,  to  which  the  intent  to  de- 

C.  217  ;  Com.  v.  Speer,  2  Virg.  Cases,  fraud  relates,  see  R.  v.  Leonard,  3  Coz 
65  ;  SUte  v.  Bradley,  68  Mo.  140  ;  C.  C.  284  ;  1  Den.  C.  C.  304. 
though  see  Com.  o.  Blumenthal,  cited  Under  the  English  statutes  the  fol* 
Wharton's  Preo.  242  ;  and  Com.  v.  lowing  rulings  have  been  made,  which 
Hulbert,  12  Met.  446.  See,  as  to  gene-  are  applicable  to  the  corresponding 
ral  pleading  of  scienter,  Whart.  Cr.  Pi.  sUtutes  in  this  country. 

k  Pr.  §  164.    That  '*  designedly"  im-        Under  7  Geo.  IV.  c.  64,  s.  21,  an 

plies  a  adenttr,  see  State  o.  Snyder,  63  indictment    for    obUining    goods    by 

Ind.  203.  means  of  false  pretences,  with  intent 

*  Supra,  §  1185.  See  Reese  Mining  to  defraud  a  specified  person,  was  bad, 
Co.  r.  Smith,  L.  R.  4  H.  L.  79.  Infra,  unless  it  sUted  whose  property  the 
§  1246.  goods  were,  and  the  defect  was  not 

*  Supra,  §  1184;  People  v.  Getch-  aided  after  verdict.  R.  v,  Martin,  3 
•11,  6  Mich.  496  ;  Scott  v.  People,  62  N.  k  P.  472  ;  8  A.  &  E.  481 ;  S.  P.,  R. 
Barb.  62.  v.  Norton,  8  C.  &  P.  196. 

The  intent  to  defraud  is  not  snill-       By  14  k  15  Vict.  o.  100,  s.  8,  it 
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obtain  the  thing,  made  the  false  pretence,  and  did  thereby  obtain  it. 
I  am  by  no  means  sure  that  it  is  necessary  even  to  prove  that  the 
representation  was  made  with  the  particular  intent." 

An  intent  to  defraud  a  firm  necessarily  includes  an  intent  to  de- 
fraud each  of  its  members,  and  hence  it  is  enough,  when  a  firm  is 
defrauded,  to  aver  an  intent  to  defraud  a  member  of  the  firm.^ 

An  intent  laid  to  defraud  any  one  having  an  interest  in  the  pro- 
perty is  enough.' 

An  averment  that  A.  ^'  did  receive  and  obtain  the  said  goods  of 
said  B.  from  said  B.  by  means  of  the  false  pretences  aforesaid,  and 
with  intent  to  cheat  and  defraud  the  said  B.  of  the  same  goods,"  has 
been  held  a  sufficient  averment  that  the  goods  were  designedly 
obtained.*  But  there  must  be  a  specific  averment  of  intent  to 
defraud.^ 

§  1227.  The  property  must  be  distinctly  averred  to  have  been 
obtained  by  means  of  the  pretence.*    But  the  process  of  reasoning 

shall  be  Bnfficient,  in  an  indictment  in  criminal  pleadings.  There  is  no 
for  obtaining  property  by  false  pre-  sufficient  allegation  that  the  defendant 
tences,  to  allege  that  the  defendant  obtained  the  signature  of  Sears  to  the 
did  the  act  with  intent  to  defraud,  note  with  an  intent  to  defraud.  The 
without  alleging  the  intent  of  the  de-  intent  to  defraud  is  an  essential  ele- 
fendant  to  be  to  defraud  any  particu-  ment  of  the  crime  intended  to  be 
lar  person.  By  sec.  25,  eyery  objection  charged,  and  must  be  distinctly  averred 
to  an  indictment  for  any  formal  defect  by  a  proper  af&rmatire  allegation,  and 
apparent  on  the  face  thereof  shall  be  not  by  way  of  inference  or  argument 
taken  before  the  jury  shaU  be  sworn,  merely.  Com.  v,  Lannan,  1  Allen,  590. 
It  was  ruled  that  sec.  8  did  not  render  "  The  concluding  clause  that  *  so  the 
it  unne<^sary,  in  an  indictment  tor  Jurors  aforesaid,  upon  their  oaths  afore- 
obtaining  money  by  false  pretences,  to  said,  do  say  and  present  the  said  Dean' 
state  whose  property  the  money  was,  '  in  the  manner  aforesaid,  designedly, 
and  that  the  omission  was  not  a  formal  by  a  false  pretence  and  with  intent  to 
defect  within  sec.  25.  Sill  v,  R.,  Dears,  defraud,  obtained  the  signature  of  said 
C.  C.  132 ;  1  El.  &  Bl.  653.  24  &  25  Sears,*  is  a  statement  of  a  legal  con- 
Vict.  c.  96,  s.  88,  renders  an  allegation  elusion  from  the  facts  previously 
of  ownership  unnecessary.  charged.      The    conclusion   does    not 

^  Stoughton  V.  State,  2  Ohio  St.  562.  follow  from  the  premises.    The  only 

See  mpra^  §§  743,  1212.  allegation  of  an  intent  to  defraud  is 

>  Mack  17.  State,  63  Ala.  138.  made  argumentatively,  and  as  a  legal 

*  Com.  V.  Hooper,  104  Mass.  549.  inference  from  facts  stated,  and  that 
But  see  supra^  §  1210.  inference  is  unsound.    Com.  v.  Whit- 

*  Com.  V.  Dean,  110  Mass.  64.  ney,  5  Gray,  85 ;  R.  o.  Rushworth,  R. 
In  this  case  it  was  said  by  Morton,    k  R.  817." 

J. :  **  The  indictment  does  not  charge  *  R.  v,  Kelleher,  14  Coz  C.  C.  48  *, 
any  offence  with  the  precision  requisite    2  Ir.  L.  R.  Q.  B.  D.  11 ;  Ladd  v.  State, 
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by  which  the  conclusion  was  reached  is  usually  matter  of  argument, 
not  of  pleading.^    At  the  same  time,  there  must  always 
be  something  sufficient  to  show  that  the  party  defrauded   "  by    °^ 
was  induced  to  part  with^his  property  by  relying  upon  the  ^etence^' 
truth  of  the  alleged  fake  statements.'   And  it  is  not,  as  a  ^^^^  ^ 
general  rule,  as  has  been  seen,*  enough  to  aver  false  state- 
ments as  to  the  value  of  property  sold,  and  then  to  aver  the  obtain- 
ing of  money.    A  sale  of  the  property  sho*uld  be  averred,  as  the 
chain  connecting  the  other  averments.^ 

A  delivery  of  the  property  must  be  averred,  as  the  result  of  the 
false  pretences,  in  all  cases  in  which  the  prosecution  rests  upon  such 
delivery.* 

Obtaining  from  A.'s  wife,  on  A.'s  directions,  supports  an  aver- 

17  Fla.  215 ;  State  v.  Lewia,  26  Kan^  induced  by  the  false  pretences  to  pay 

123 ;  Pendry  v.   State,   18  Fla.   191 ;  and  deliver,  and  that  induced  by  false 

Cook  V,  State,  83  Ind.  402.  pretences  he  did  pay  and  deliver,  and 

>  R.  V.  Hamilton,  9  Ad.  &  El.  (N.  S.)  is  not  defective  for  not  repeating  the 

271;  Ck>m.  v.  Hulbert,  12  Met.  446;  words   <*the9  and  there''   before  the 

Com.  V.  Coe,  115  Mass.  481;  State  v.  words  "to pay  and  deliver,"  or  before 

Hnrst,  13W.  Va.  54;  Baker  v.  State,  the  words    **did   pay  and  deliver.'* 

14  Tex.  Ap.  332.    See  supra,  §  1215.  Com.  r.  Hooper,  104  Mass.  549. 

It  is  said  in  Missouri  that  the  phrase.  The  allegation  of  '*  a  sale  on  credit," 

"  by  color  of  said  false  pretence,"  is  is  supported  by  proof  of  a  sale  for  a 

bad.    State  v,  Chunn,  19  Mo.  233.    See  note  payable  in  four  months.    Com.  v. 

B.  V.  Airey,  2  East,  30.  Davidson,  1  Cush.  33.     Supra,  §  1180. 

'  State   V,    Philbrick,   31  Me.  401 ;  The  indictment  need  not  charge  that 

Com.  V,  Strain,  10  Met.  621 ;  Norris  v.  any  false  token  or  counterfeit  letter 

State,  25  Ohio  St.  219  ;  State  v,  Saun-  was  used,  even  where  false  token  or 

ders,  63  Mo.  482.    See  Com.   v.  Par-  writing  is   alternatively  used   in  the 

menter,  121  Mass.  354 ;  Epperson  v.  statute.    Skiff  v.   People,  2  Parker  C. 

State,  42  Tex.  79 ;  State  v.  Green,  7  R.  139.    Supra^  §  1179. 

Wis.  676 ;  State  v.  Orvis,  13  Ind.  569.  •  State  v.  Philbrick,  31   Me.   401 ; 

•  Supra,  §§  1215,  1216.  Com.  v.  Strain,  10  Met.  521 ;  Com.  v. 

*  Supra,  §  1215.  Lannan,  1  Allen,  590 ;  Com.  v,  God- 
In  an  averment  that  B.   "  was  in-  dard,  4  Ibid.  312.    See,  also.  Com.  v. 

duced,  by  reason  of  the  false  pretences  Jeffries,  7  Ibid.  649 ;  Com.  v.  Lincoln, 

80  made  as  aforesaid,  to  purchase  and  11  Ibid.  233.    Supra,  §  1180. 

receive,  and  did  then  and  there  pur-  It  is  not  a  fatal  error  that  the  ob- 

chase  and    receive  of  the   said  A."  taining  of  the  signature  to  a  promis- 

certain  property,    '*  and  to  pay  and  sory  note,  and  the  obtainiUg  the  money 

deliver,  and  did  pay  and  deliver  there-  on  the  same,  are  stated  to  be  on  two 

for,  and  as  the  price  thereof,"  certain  distinct  days.    Com.  v.  Frey,  50  Penn. 

goods,  sui&oiently  charges  that  B.  was'  ^St.  245. 
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ment  of  obtaining  from  A.^    And  so  obtaining  by  an  agent  supports 
an  averment  of  obtaining  by  the  principal.' 
VaryiDg  §  1228.  Gounts  varying  the   pretences,  and  counts 

Sloined*^  varying  the  parties  defrauded,  may  be  joined.* 

14.  Attempts. 

§  1229.  The  genei^il  law  as  to  attempts  is  elsewhere  fully  dis- 
cussed.^ So  far  as  concerns  the  particular  offence  now  under  con- 
sideration, one  or  two  special  points  are  to  be  noticed. 

By  statute  in  England  and  in  several  of  the  United  States, 

By  BUtute     there  may  be  a  conviction  of  an  attempt  under  indict- 

^  may  be*^*^     ^^^^  ^^^  ^^^  Substantive  offence,  though  at  common  law 

had  of  at-  this  is  not  permissible.  Hence  we  have  a  number  of  re- 
tempt  un-  .     1  t  .1  •      .  !•    1 

der  Indict-  ported  cascs  where  there  was  a  conviction  of  the  attempt 

complete  nuder  the  ordinary  indictment  for  obtaining  goods  by 

offence.  f^ige  pretences.* 
Conviction        ^  1230.  In  attempts,  the  question  of  prudence  or  im- 

may  be  had  "  r     ^  ^  r 

Irrespective  prudence  of  the  prosecutor  does  not  arise ;  and  a  convic- 
toH^^^pn^"  tion  may  be  had  where  there  was  a  fruitless  attempt  to 
dence.         obtain  goods  by  a  false  pretence.* 

§  1231.  The  same  distinction  applies  where  only  credit  on  ac- 
count is  shown  to  have  been  secured.    It  has  been 
may  be        already  seen^  that  an  indictment  for  the  consummated 
where°oniy    ^^^^^0  cannot  be  Sustained  when  only  a  credit  on  ac- 
credit is       count  was  obtained.    But  under  these  circumstances,  as 

obtained.  . 

is  elsewhere  more  fully  noticed,  the  defendant  may  be 
convicted  of  an  attempt.* 

§  1232.  It  is  for  the  jury  to  determine  whether  the  attempt  was 
really  made.     Thus,  where  C,  being  employed  at  a  hos- 


attempt  is     pital,  wrote  to  the  prosecutor,  as  manager,  for  a  small 
for  jury.       quantity  of  linen,  not  saying  it  was  for  the  hospital,  and 

1  R.  V.  Moeeley,  L.  &  C.  92.  R.  v.  Hensler,  11  Cos  C.  C.  570 ;  R.  v, 

>  Supra,  §  1212 ;  Sandy  v.  State,  60  Francis,  L.  R.  2  C.  C.  128 ;  12  Cox  C. 

Ala.  58 ;  Bozier  v.  State,  5  Tex.  Ap.  C.  612. 

220.  *  R.  V,  Roebuck,  supra, ;  R.  v,  Ballf 

*  Oliver  V.  State,  37  Ala.  134.  Whart.  supra.    Supra,  §  199. 
Cr.  PI.  &  Pr.  §  285.  »  Supra,  §  1198. 

*  See  supra,  §§  173  et  seq.  *  R.  v.  Eagleton,  Dears.  C.  G.  515  ;  6 

*  R.  V.  Roebuck,  Dears.  &  B.  24 ;  7  Coz  C.  C.  559.    &ipra,  §  1159. 
Cox  C.  C.  126 ;  R.  v.  Ball,  C.  &  M.  249  ; 
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the  goods  were  really  ordered  for  hiniBelf,  bat  not  sent ;  on  an  in- 
dictment for  an  attetnpt  to  obtain  them,  the  question  left  to  the  jury 
was,  whether  he  ordered  the  goods  as  for  and  on  behalf  of  the  hos- 
pital or  in  his  own  name,  there  being  no  evidence  of  an  intention  to 
pay  cash,  but  evidence  of  the  absence  of  such  intention.^ 

§  1233.  In  an  indictment  for  an  attempt  to  obtain  by  a  false 
written  instrument,  a  variance  as  to  character  of  the  in- 
strument  is  fatal.    Thus,  it  has  been  ruled  that  where  the  character 
indictment  charges  the  instrument  to  be  a  money  order,   ment^muat 
and  the  proof  does  not  sustain  this,  a  conviction  is  er-  ^  ^f^^ 

^  ,  ,  Dated. 

roneous.'    But  the   instrument  need  not,  if  correctly 
designated,  be  set  out.' 

§  1234.  Nor  is  it  sufficient  baldly  to  aver  an  '^  attempt,"  without 
in  some  way  stating  the  means.     Thus,  an  indictment 
was  held  bad  which  stated  that  A.  did  unlawfully  attempt  attempt 
and  endeavor  to  obtain  from  B.  a  large  sum  of  money   JJr^JJJ^. 
(stating  it),  with  intent  to  cheat  and  defraud  B.^ 

15.  Receiving  Goods  obtained  by  False  Pretences. 

§  1235.  At  common  law,  persons  receiving  goods  knowing  them 
to  have  been  fraudulently  obtained  by  false  pretences 
will  be  indictable  as  accessaries  after  the  fact,  if  the  goods  so^ 
obtaining  be  a  statutory  felony ;  or,  if  participants  in  the   todfcuwe? 
original  design,  as  principals,  wheje  the  obtaining  is  a 
statutory  misdemeanor.    By  statutes  in  England  and  elsewhere, 
however,  such  receiving  is  made  a  substantive  offence.     To  sustain 
a  conviction,  in  any  view,  it  is  necessary  to  prove  that  the  defendant 
knew  that  the  goods  were  obtained  by  false  pretences.* 

>  R.  V,  Franklin,  4  F.  A  F.  94.  <  R.  v.  Marsh,  1  Den.  C.  C.  505 ;  T. 

*  R.  V.  Cartwright,  R.  k  R.  106.   Sn^-    kU.  192.     Supra,  §§  190  et  seq, 
pra,  §§  190  et  teq,,  1217.  *  R.  v.  Rymes,  3  C.  &  K.  327. 

*  R.  V.  Ck>ul8on,  T.  k  M.  332 ;  1  Den. 
C.  C.  592.    Siq>nit  §  1217. 
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CHAPTER  XIX. 


FRAUDULENT  INSOLVENCY. 


I.  Fbaudulbnt  Gokystancbs. 

Under  etotute  Elix.  maklog  fraad- 
ulent  coDveyancea  la  Indictable, 
§1238. 
n.  Sbcbbting  G00D8. 

Secreting  goods  made  indictable 
by  recent  atatates,  §  1239. 


fiecreting  or  aaatgning  muat  be 

actual,  §  1240. 
Intent  or  $ci$nter  must  be  sbowB, 

§1241. 


ute  Ellz. 
making 
fraudulent 
convey- 
ance is  in- 
dictable. 


I.  FRAUDULENT  CONVEYANCES. 

§  1288.  By  the  statute  18  Eliz.,  which  makes  void  all  convey- 
Under  Stat-  *^^®^»  ^*^'>  ^'^^^  intent  to  defraud  creditor 8^  it  is  provided 
that  the  parties  to  any  ^'  such  feigned,  covinous,  or  fraud- 
ulent feoffment,  gift,  grant,  alienation,  bargain,  convey- 
ance, bonds,  suits,  judgments,  executions,"  etc.,  "which 
at  any  time  shall  wittingly  and  willingly  put  in  use,  avow, 
maintain,  justify,  or  defend  the  same,  or  any  part  of  them  as  true, 
simple,  and  done,  had,  or  made  bondfidej  and  upon  good  considera- 
tions ;  or  shall  aliene  or  assign  any  the  lands,  tenements,  goods, 
leases,  or  other  things  before  mentioned,  to  him  or  them  conveyed, 
as  is  aforesaid,"  besides  the  civil  penalty,  "  being  lawfully  con- 
victed thereof,  shall  sufiidr  imprisonment  for  one  half  year  without 
bail  or  mainprise."  By  statute  27  Eliz.  the  same  provision  is  ex- 
tended to  those  concerned  in  similar  devices  to  defraud  purclia%er%} 
Similar  statutes  have  been  adopted  in  several  States  of  the  Ameri- 
can Union. 

In  a  leading  case  reported  under  the  statute  of  18  Eliz.,'  it  was 
held  in  arrest  of  judgment,  by  Maule,  J.,  delivering  the  opinion  of 
his  brethren,  that  an  indictment  lies  under  the  act  for  a  fraudulent 
alienation  of  real  estate.' 

>  See  2  Rubs,  on  Crimes,  315 ;  Rob-  ruptoy,  mcy  be  oonsnited  Steph.  Dig. 

erts's  Digest  Brit.  Btot.  294 ;  1  Chitty's  C.  L.  art.  388 ;  Brett,  ex  parte^  L.  R.  1 

Btot.  385.  Ch.  D.  151. 

<  R.  V,  Smith,  6  Coz  C.  C.  31.    As  to  *  See,  for  form  of  indiGtment,Whart. 

the  English  statute  on  fraudulent  bank-  Preo.  518. 
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II.   SECRETINa  GOODS. 

§  1289.  By  statutes  in  force  in  many  States,  the  secreting  of 
ifoods  with  intent  to  defraud  creditors  is  an  indictable   ^ 

^  _  .  ,  .        ^  .     .  ,  Secreting 

offence.     To  constitute  this  offence  it  is  necessary  that  goodp  is 

*i_  r      lit  made  In- 

tnere  should  be, —  dictabie  by 

1st.  An  actual  fraudulent  secreting,  assigning,  or  con-  *^^"'«- 
veying  of  goods,  etc.,  or  a  fraudulent  reception  of  the  same. 

2d.  An  intent  to  prevent  such  property  from  being  made  liable 
for  the  payment  of  debts,  or,  in  case  of  reception,  a  guilty  knowl- 
edge of  such  intent.^ 

§  1240.  1st.  There  must  be  an  actiidl  secreting  or  assigning  of 
the  goods.     It  is  not  enough  that  the  debtor,  to  his  cred- 
itor's face,  refuses  to  surrender  property  which   the   ^^^l^, 
creditor  claims.     Thus  it  was  held  that  a  refusal  of  a   <°s  ^^^^ 
defendant  to  deliyer  up  a  watch  to  the  sheriff's  deputy 
was  not  within  the  statutes.'    The  object  of  the  law  is  not  to  make 
a  man  indictable  who  resists  process,  since  for  this  another  procedure 
exists,  but  to  prevent  the  secret  and  covinous  disposal  of  property 
in  such  a  way  as  to  elude  the  pursuit  of  the  law  and  baffle  an  exe- 
cution.    A  pointed  illustration  of  this  is  the  case  of  a  trader,  who, 
after  obtaining  credit  by  stocking  his  store  with  goods,  either  hides 
such  goods  until  such  time  as  he  may  be  able,  without  suspicion  or 
disturbance,  to  convert  their  proceeds  to  his  own  use,  or  consigns 
them  to  auction  under  such  covers  as  may  enable  him  to  turn  them 
into  cash  without  his  creditors'  knowledge.     It  would  seem,  from 
analogy  to  the  statutes  of  Elizabeth,  that  the  offence  would  continue 
to  be  indictable,  even  if  a  consideration  were  received,  if  the  intent, 
to  defraud  were  proved. 

>  See  State  v.  Marsh,  36  N.  H.  196 ;  bis  goods  f   (2)  Did  he  do  so  in  def^aad 
Com.  V.  Damon,  105  Mass.  580.    Under  of  the  particular  creditor  who  had  ob- 
a  recent  English  statute,  see  ruling  in  tained  the  judgment  ?    (3)  Does  the 
R.  r.  Rowlands,  L.  R.  8  Q.  B.  D.  530 ;  fact  of  his  having  done  so,  coupled 
44  L.  T.  (N.  S.)  286  ;  where  it  was  held  with  the  general  evidence  in  the  case,, 
that  in  such  cases  the  questions  for  the  satisfy  the  jury  that  his  intention  was> 
Jury  were :    '*  (1)  Did  the  defendant,  to  defraud  anj  and  every  person  to 
either  subsequent  to  the  judgment  be-  whom  he  might  be  indebted?''     See- 
ing obtained  against  him,  or  within  London  Law  Times,  May  27, 1882,  p.  59. 
two  months  before  the  date  of  any  un-        '  People  v,  Morrison,  13  Wend.  399. 
satisfied  Judgment,  remove  or  conceal  See  People  v.  Underwood,  infra. 

VOL,  11.-8  118 


§  1241.]  CBUiES.  [book  h. 

§  1241.  2d.  An  intent  must  be  shown  to  prevent  the  property 
from  being  made  liable  for  the  payment  of  debts  ;  or^  in 
aeienter  case  of  receivers^  a  guilty  knowledge  of  such  intent}  It 
showiu^  is  not  enough  that  tiie  debtor's  object  was  to  give  a  pref- 
erence to  a  particular  creditor.^ 

When  "all  creditors"  are  protected  by  the  act,  as  "creditors," 
it  seems,  may  be  classed  even  those  whose  debts  are  not  yet  due.* 
Under  such  a  statute  it  is  unnecessary  that  the  prosecutors  should 
be  judgment  creditors.^ 

The  fact  of  indebtedness  of  some  kind,  however,  on  the  part  of 
the  defendant,  must  be  distinctly  averred.* 

The  federal  statute,  making  it  indictable  to  obtain  goods  by  false 
pretences  three  months  prior  to  bankruptcy,  has  been  held  uncon- 
stitutional, as  not  limited  to  acts  in  contemplation  of  bankruptcy.* 

1  See  Com.  v.  Brown,  15  Oray,  189 ;  little  poblio  importanoe.     This  is  not 

Com.   V,  Straugford,   112   Mass.   289.  like  the  case  of  a  creditor  seeking  a 

Selling  property  with  intent  to  defraud  civil  remedy  against  a  fraudulent  debtor, 

the  lien  holder  is,  in  some  States,  made  There  the  creditor  must  complete  his 

indictable.    Nixon  v.  State,   55  Ala.  title  by  judgment  and  execution,  be- 

120;  Robberson  v.  State,  3  Tex.  Ap.  fore  he  can  control  the  debtor  in  the 

502.  disposition  of  his  property ;  he  must 

*  Com.  v.  Hickey,  2  Parsons,  317.  have  a  certain  claim  upon  the  goods 

*  Jolines  V,  Potter,  5  S.  &  R.  519.  before  he  can  inquire  into  any  alleged 

*  People  V.  Underwood,  16  Wend,  fraud  on  the  part  of  the  debtor.  But 
546,  citing  Wiggins  v.  Armstrong,  2  this  is  a  public  prosecution,  in  which 
John.  Ch.  144.  the  creditor  has  no  special  interest. 

Tims,  in    New  York,   Bronson,   J.,  The,  legislature  has  relieved  the  honest 

said  : —  debtor  from  imprisonment,  and  sub- 

'*The  language  of  the  act  plainly  jected  the  fraudulent  one  to  punish- 

extends  to  all  creditors,  and  I  can  per-  ment,  as  for  a  criminal  offence.    The 

ceive  no  sufficient  reason  for  restrict-  crime  consists  in  assigning  or  other- 

ing  its  construction  to  such  creditors  wise  disposing  of  his  property,  with 

as  have  obtained  judgments  for  their  intent  to  defraud  a  creditor,  or  to  pre- 

demands.   The  fraudulent  removal,  as-  vent  it  from  being  made  liable  for  the 

signment,  or  conveyance  of  propt^rty  payment  of  his  debts.    The  public  of- 

by  a  debtor,  which  the  legislature  in-  fence  is  complete,  although  no  creditor 

teftded  to  punish  criminally,  usually  may  be  in  a  condition  to  question  the 

takes  place  in  anticipation  of  a  judg-  validity  of  the  transfer  in  the  form  of 

ment,  and  for  the  Y^ry  purpose  of  de-  a  civil  remedy.'*   Ibid.    See,  for  forms, 

feating  the  creditor  of  the  fruits  of  his  Whart.  Preo.  507  e/  seq, 

recovery.    If   there  must   first    be  a  *  State  v.  Robinson,  9  Foster,  274. 

judgment  before  the  crime  can  be  com-  ^  17.  S.  v.  Fox,  95  U.  S.  670. 
mitted,   the  statute  will  be  of   very 
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OFFENCES  AGAINST  SOCIETY. 


CHAPTER  XX. 


PERJURY. 


I.  WiLFXTL. 

Offence  must  be  wllAil,  §  1215. 
n.  Falsb  and  Corbupt. 

"  Falfiely''  is  knowingly  affirm- 
ing without  probable  cause,  § 
1246. 

Probable  cause  is  to  be  esti- 
mated from  defendant's  stand- 
point, §  1247. 

Admissible  to  prove  mistake 
induced  by  erroneous  repre- 
senUtions,  §  1248. 

And  so  when  advised  by  coun- 
sel, §  1249. 

General  evil  intent  may  consti- 
tute corruption,  §  1250. 
m.  Oath. 

Form  of  oath  is  Immaterial,  if 
legal,  §  1251. 

No  matter  if  oath  was  on  voir 
dire,  §  1252. 
rV.  Partt  to  bb  Chabgbd. 

Two  defendants  cannot  be 
Joined,  §  1258. 

Perjury  though  witness  is  incom- 
petent, §  1254. 

And  though  he  be  a  volunteer, 
§1255. 

y.   BeVOBB  ▲  COMPBTBNT  OFnCER. 

The  false  swearing  must  have 
been  in  proceedings  authorized 
by  law,  §  1266. 

Officer  or  court  administering 
the  oath  must  have  been  com- 
petent, §  1257. 


Proceedings  need  not  have  been 
strictly  regular,  §  1258. 

Perjury  may  be  before  court- 
marshal,  §  1259. 

Doubts  as  to  ecclesiastical 
courts,  §  12eM). 

Grand  Jury  may  administer  oath, 
§1261. 

But  otherwise  unauthorized  offi* 
cer,  §  1262. 

Officer  acting  as  such  primd 
facie  competent,  §  1263. 

Peijury  not  extra-territorially 
punishable,  §  1264. 

State  magistrate  under  Act  of 
Congress  may  administer  oath, 
§  1265. 

And  so  Justice  of  the  peace  and 
of  arbitrators  under  rule   of 
arbitration,  §  1266. 
VI.  In  Proceedino  Authorized  bt 
Law. 

False  swearing  mnst  be  in  pro- 
ceeding authorized  by  law, 
§1267. 

Juror  indictable  for  false  swear- 
ing on  voir  dire,  §  1268. 

Voluntary  false  affidavits  are  not 
perjury,  §  1269. 

But  otherwise  as  to  statutory 
affidavit,  §  1270. 

Party  may  be  guilty  of  pexjury 
In  his  own  case,  §  1271. 

No  peijury  in  void  suit,  §  1272. 
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Kor  on  oath  as  to  ftiture  official 
conduct,  §  1278. 

When  necessary  to  aTer  addi- 
tional facts,  §  1274. 

State  court   has  ordinarily  no 
Jurisdiction  of  false  swearing 
in  federal  courts,  §  1275. 
Vn.  In  Matteb  Material. 

False  swearing  most  have  been 
in  matter  material,  §  1276. 

But  circumstantiality  of  detail 
may  be  material,  $  1277. 

And  so  testimony  as  to  credit  of 
witness,  §  1278. 

And  so  witness's  answers  on  bis 
own  cross-examination, §  1279. 

Inadmissibility  no  test  of  imma- 
teriality, §  1280. 

Admission  not  conclusive  as  to 
materiality,  §  1281. 

Primd  facie  materiality  is  suffi- 
cient, §  1282. 

Irrelevant  opinions  not  subjects 
of  perjury,  §  1283. 

Materiality  is  for  court,  §  1284. 
VIII.  Indictment. 

1.  "  WUfnl  and  Corrupt," 

"  Wilful"  and  "  Corrupt"  must 
be  charged,  §  1286. 

2.  Sworn  btfore  Competent  Jurii- 

diction. 

Oath  must  be  properly  set  forth, 
§1287. 

Detailed  authority  of  record  court 
need  not  be  given,  §  1288. 

Otherwise  with  special  statutory 
officer,  §  1289. 

Jurisdiction  must  be  averred,  § 
1290. 

And  so  as  to  time  and  place,  § 
1291. 
8.  Jn  a  Judicial  Proceeding » 

Judicial  proceeding  must  be 
averred,  §  1292. 

Proceedings  must  appear  regu- 
lar, §  1293. 

But  curable  Irregularities  are 
not  fatal,  §  1294. 

Otherwise  as  to  essential  con- 
ditions, §  1295. 

By  present  practice  only  such 
averments  need  be  introduced, 
§1296. 
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4.  Setting  <na  of  Fahe  Matter. 

Verbal  exactness  as  to  sworn 
matter  is  not  essential,  §  1297. 

<<  Substance"  and  "  effect"  are 
enough,  §  1298. 

Only  alleged  falsities  need  be 
pleaded,  §  1299. 
6.  Negativing  of  FaUe  Matter. 

Negation  of  false  matter  should 
be  express,  §  1300. 

Several  assignments  may  be 
incor];>orated  in  one  count,  § 
1301. 

"  Beller'  must  be  specifically 
negatived,  §  1802. 

Ambiguities  maybe  cleared  by 
•  innuendoes,  §  1803. 
6.  Materiality, 

Materiality   must    appear    on 
record,  §  1304. 
IX.  Eyibbncb. 

Oath  must  be  correctly  averred 
and  proved,  §  1305. 

Whole  of  testimony  Is  to  be 
considered,  §  1806. 

Substance  of  assignment  must 
be  proved,  §  1807. 

One  witness  enough  to  prove 
testimony,  §  1308. 

Answers  In  chancery  and  deposi- 
tions to  be  proved  by  Jurat, 
§1309. 

Parol  evidence  admissible  not- 
withstanding testimony  was 
reduced  to  writing,  §  1310. 

Lost  instrument  may  be  proved 
by  parol,  §  1311. 

Jurat  of  officer  administering 
oath  may  be  proof  of  oath,  § 
1812. 

Substantial  variance  as  to  evi- 
dence is  fatal,  §  1313. 

Records  must  be  literally  given, 
§  1314. 

Not  necessary  to  prove  appoint- 
ment of  officer,  §  1315. 

Proving  one  assignment  is  suffi- 
cient, §  1316. 

Defendant's  contradictory  oath 
not  sufficient  proof  of  falsity, 
§  1817. 

Facts  admissible  to  infer  cor- 
rupt motive,  §  1318. 
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One  witness  not  enough  to 
prove  falsity,  §  1819. 

Credibility  of  witnesses  is  for 
jury,  §  1820. 

Witness  may  be  dispensed  with 
when  there  is  adequate  docu- 
mentary falsification,  §  1821. 

Some  one  assignment  should  be 
adequately  falsified,  §  1822. 

Necessary  only  that  there  should 
be  substantial  falsification,  § 
1828. 

Peijury  not  to  be  prosecuted 
during  pendency  of  civil  suit, 
$  1824. 

All  explanatory  facts  are  admis- 
sible, $  1826. 

Entire  record  should  be  proved, 
§  1826. 

Defendant's  character  for  truth 
is  admissible,  §  1827. 


X.  Attempts. 

Attempts  at  peijury  are  indict- 
able, §  1328. 
XI.  Subornation  of  Perjubt. 

To  subornation  corrupt  motive 

is  essential,  §  1329. 
Testimony  must  be  material,  § 

1880. 
Indictment  must  aver  icienter,  § 
1831. 
XII.  Attempts  to  Subobn  ;  Disbuad- 
iNO  Witness  pbom  Appbab- 

INO. 

Attempts  at  subornation  are  in- 
dictable, §  1882. 
And  so  of  dissuading  witness 
from  attending,  §  1883. 
Xni.   Fabbioation    of  Evidence,  § 
1884. 


§  1244.  Pebjurt,  as  the  offence,  modified  by  statute,  is  now 
generally  defined,  is  the  corrupt  assertion  of  a  falsehood,  pefinition 
under  oath,  or  affirmation,  and  by  legal  authority,  for 
the  purpose  of  influencing  the  course  of  law.  Or,  to  give  a  defini- 
tion drawn  from  the  older  common  law  authorities,  it  is  the  wilful 
assertion  as  to  a  matter  of  fact,  opinion,  belief,  or  knowledge,  made 
by  a  witness  in  a  judicial  proceeding  as  part  of  his  evidence,  either 
upon  oath  or  in  any  form  allowed  by  law  to  be  substituted  for  an  oath, 
whether  such  evidence  is  given  in  open  court,  or  in  an  affidavit,  or 
otherwise,  such  assertion  being  known  to  such  witness  to  be  false, 
and  being  intended  by  him  to  mislead  the  court,  jury,  or  person 
holding  the  proceeding.^    Peijury  is  at  common  law  a  misdemeanor.' 


>  This  definition  is  substantially  that 
given  by  the  English  Commissioners  in 
their  draft  report  made  in  1879,  and  to 
sustain  it  may  be  cited :  1  Hawk.  o. 
69,  s.  1 ;  3  Inst.  164 ;  Bao.  Ab.  tit. 
"  Perjury  ;*'  Burn's  Justice,  tit.  **  Per- 
jury ;'*  Step.  Dig.  C.  L.  art.  135;  2 
Rnss.  on  Cr.  5th  Am.  ed.  596 ;  State  v. 
Tappan,  1  Foster,  56 ;  Pickering's 
Case,  8  Orat.  628 ;  SUte  i;.  Brown,  79 
N.  C.  642 ;  SUte  v.  Dodd,  3  Murph. 
226 ;  SUte  v.  Ammon,  3  Murph.  123 ; 


Martin  v.  Miller,  4  Mo.  47 ;  Pankey  v. 
People,  1  Scam.  80 ;  De  Bemie  v,  SUU, 
19  Ala.  23  ;  Jackson  v.  SUte,  1  Carter 
(Ind.),  184;  McGregor  o.  State,  Ibid. 
232 ;  People  v.  Collier,  1  Mich.  137 ; 
Nelson  v.  SUte,  32  Ark.  193. 

*  3  Inst.  1 63-5 ;  R.  V.  Johnson,  2  Show. 
1 ;  Steph.  C.  L.  note  rii.  In  R.  v,  Hodg- 
kiss,  L.  R.  1  C.  C.  212,  Kelly,  C.  B., 
held  that  false  statutory  alfidarits  made 
as  a  prerequisite  to  obUining  a  legal 
status,    as   distinguished    from   false 
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And  false  swearing,  when  not  technically  perjury,  may  nevertheless 
be  at  common  law  indictable  as  an  independent  misdemeanor,  when 
the  oath  is  taken  to  affect  a  juridical  xight.^ 

I.   WILFUL. 

§  1245.  The  offence  consists  in  swearing  falsely  and  corruptly, 
without  probable  cause  of  belief ;  not  in  swearing  rashly 
must  be  or  inconsiderately,  according  to  belief.'  The  false  oath, 
if  taken  from  inadvertence  or  mistake,  cannot  amount  to 
voluntary  and  corrupt  perjury.'  Therefore,  where  perjury  is 
assigned  on  an  answer  in  equity,  or  on  an  affidavit,  etc.,  the  part 
on  which  the  perjury  is  assigned  may  be  shown  to  be  inadvertent 
by  another  part,  or  even  by  a  subsequent  answer.^ 

That  the  oath  is  wilful  and  corrupt  must  not  only  be  charged  in 
the  indictment,  but  be  supported  on  trial.'  An  oath  is  wilful  when 
taken  with  deliberation,  and  not  through  surprise  or  confusion,  or 
a  bond  fide  mistake  as  to  the  facts,  in  which  latter  cases  perjury 
does  not  lie.' 

oaths  in  oonrt,   are   not   **  perjary,'*  ^  1  Sid.  419 ;  Com.  Dig.  Jos.  of  Peaoe 

Uid  the  court  oonsequentlj  struok  oat  (B.),  102. 

from  the  indictment  the  averments  of  *  Supra^  §  89,  and  cases  there  cited, 

perjury,  and  sentenced  for  a  misde-  R.  v.  Stepliens,  5  B.  &  C.  246  ;  U.  S.  v. 

meaner  at  common  law.    But  in  this  Moore,  2  Low.  232 ;  Resp.  v,  Newell,  3 

country  such  false  statutory  oaths  are  Yeates,  407  ;  Thomas  v.  Ck>m.,  2  Rob. 

commonly  treated  as  perjury.    Infra,  (Va.)  795  ;  Com.  v.  Cook,  1  Ibid.  729 ; 

§  1270.  State  v.  Garland,  3  Dev.  114 ;  Green  v. 

1  R.  V.  Chapman,  1  Den.  C.  C.  432 ;  State,  41  Ala.  419  ;  Miller  v.  State,  15 

T.  &  M.  90 ;  R.  v.  Hodgkiss,  L.  R.  1  Fla.  577 ;  Cothran  v.   State,  39  Miss. 

C.  C.  212.     See  R.  v.  O'Brian,  2  Stra.  541.     See  as    to  indictment,  infra,  ( 

1143;   R.    V.  De  Beauvoir,  7  C.  &  P.  1286. 

17 ;   and   cases  cited   infra,   i§   1271,  «  U.  S.  v.  Shcllmire,  1  Bald.  370 ; 

1274.  Com.  V.  Brady,  5  Gray,  78 ;   Case   v, 

<  See  infra,  §  1246 ;  U.  S.  v.  Pass-  People,  6  Abb.  (N.  Y.)  N.  C.  151 ;  76 

more,  4  DaU.  372.  N.  Y.  220  (infra,  §  1257)  ;  Com.  v.  Cor- 

*  1  Hawk.  c.  69,  s.  2 ;  2  Rubs,  on  Cr.  nish,  6  Binn.  249  ;  Com.  t*.  Cook,  1 

9th  Am.  ed.  3  et  seq.    See  remarks  on  Rob.  (Va.)  729.    See  R.  v.  Musoot,  10 

this  point  in  Steinman  r.  M'Williams,  Mod.  192 ;  R.  v,  Moreau,  11 Q.  B.  1028 ; 

6  Barr,  170.  Steinman  v.  M'Wiliiaoui,  6  Barr,  178. 
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II.   FALSE  AND  CORRUPT. 

« 

§  1246.   It  is  perjury  where  one  swears  wilfully  and  corruptly 
to  a  matter  which  he,  according  to  his  own  lights^  has  no 
probable  cause  for  believing,^  since  a  man  is  guilty  of  ^  knowf " 
perjury  if  he  knowingly  and  wilfully  swears  to  a  par-   jng*y  ar- 
ticular fact,  without  knowing  at  the  time  that  the  asser-   without 
tion  is  true,  supposing  that  his  purpose  is  corrupt.'  cause. 
Hence  it  is  held  a  good  assignment  of  perjury  that  the 
defendant  swore  that  he  ^^  thought"  or  ^^  believed"  a  certain  fact, 
whereas  in  truth  and  fact  he  "  thought"  or  "  believed"  the  contrary, 
and  had  no  probable  grounds  for  what  he  swore.'    Nor  is  it  a  de- 
fence that  the  fact  to  be  inferred  is  true,  if  the  defendant  swear 
corruptly  to  false  circumstances  as  a  basis  for  inference.^    As,  for 

1  Ibid.  with  the  year  ending  on  that  day,  ao- 

'  R.  V.  Edwards,  3  Rubs,  on  Cr.  1 ;  oording  to  the  best  of  their  knowledge, 

U.  S.  r.  Neale,  14  Fed.  Rep.  767  ;  Com.  information,  and  belief  respectively.'' 

V.   Ualatat,   2  Boet.   Law.   Rep.  177  ;  It  was  held  by  a  majority  of  the  court. 

State  V,  Gates,  17  N.  H.  373.  that  all  the  statements  contained  in 

*  Per  Lord  Mansfield,  in  R.  v.  Pedley,  the  affidavit  were  on  information  and 
1  lipach,  327 ;  R.  v.  Schlesinger,  10  Q.  belief,  as  well  as  those  preceding  the 
B.  670 ;  State  v,  Knox,  Phil.  (N.  C.)  semicolon  as  those  after  it.  Perjnry, 
L.  312;  though  see  2  Russ.  onCr.  9th  it  was  said,  *'can  only  be  imputed 
Am.  ed.  627 ;  1  Sid.  419  ;  U.  S.  v.  upon  full  knowledge  of  the  falsity,  and 
Shellmire,  1  Bald.  370 ;  U.  S.  v.  Atkins,  cannot  be  predicated  where  wilfulness, 
1  Sprague,  558 ;  19  Law  Rep.  95,  ez-  corruption,  and  malice  are  not  mani- 
plained  by  Lowell,  J.,  in  U.  S.  v,  fest.  A  possible  conception,  or  a  mis- 
Moore,  2  Low.  232.  Infra,  §  1250.  For  take  in  swearing  to  the  construction  of 
other  cases  see  supra,  §  80.  a  written  instrument,  is  not  enough  to 

In  Lambert  v.  People,  76  N.  T.  220,  warrant  a  conviction  of  perjury.    R.  v. 

6  Abb.  New  Gas.  181,  an  affidavit,  ap-  Crespigny,  1  Esp.  280;  U.  S.  v.  Conner, 

pended  to  a  statement  by  a  life  insur-  3  McLean,   573 ;   U.  S.  v.  Stanley,   6 

ance  company,  stated  that  deponents  Ibid.  409 ;  3  Whart.  C.  L.  (7th  ed.),  §§ 

were  the  officers  of  the  company ,  **and  2199,  2200;  Steinman  p.  M' Williams, 

on  the  31st  of  December  last  all  the  6  Penn.  St.  170,  178.    There  is  no  fair 

above  described  assets  were  the  abso-  inference  that  the  accused  intended  to 

lute  property  of  the  company,  free  and  swear  unqualifiedly  as  to  the  portion 

dear  from  any  liens  or  claims,  except  preceding  the  semicolon,  and  otherwise 

as   above  stated ;    that  the  foregoing  as  to  the  remainder."    See  abstract  in 

statement,  with  the  schedules  and  ez-  19  Alb.  L.  J.   200 ;  and  see  infra,  §§ 

planations  hereunto  annezed  and  by  1247,  1283. 

them  subscribed,  are  a  full  and  correct        *  1  Hawk.  o.  69,  s.  6 ;  3  Inst.  166 ; 

ezhibit  of  all  liabilities,     ...    on  Palmer,   294.    Infra,   §   1302.     In  an 

the  said  31st  day  of  December  last,  action  on  a  contract  before  a  justice  of 
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instance,  if  a  man  swear  that  J.  N.  revoked  his  will  in  his  presence* 
though  he  really  had  revoked  it,  it  is  perjury  if  it  were  unknown  to 
the  witness  that  he  had  done  so.^  And  it  is  perjury  for  a  person 
knowingly  and  corruptly  to  swear  that  he  is  ignorant  of  a  particular 
fact  of  which  he  is  cognizant,'  or  cognizant  of  a  fact  of  which  he  is 
ignorant.' 

§  1247.  It  has  just  been  seen  that  falsity  consists  in  knowingly 
affirming  a  condition  without  probable  cause.^  But  what 
cause  to\o  ^^  probable  cause  ?  Here  we  must  again  accept  a  posi- 
mated  from  *^^^  ^^  ^^^"^  vindicated  in  these  pages,  that  probable 
defendant's  cause  must  be  estimated,  not  from  the  jury's  standpoint, 
»  °  po  n  .    ^^^  £.j.^^j  ^^^  judge's,  but  from  the  defendant's.     On  the 

one  hand,  the  fact  sworn  to  may  have  been  true,  but  if  the  defendant 
swore  to  it  wilfully  and  corruptly,  not  knowing  it  to  be  true,  or  not 
having  probable  cause,  according  to  his  own  lights,  for  believing  it 
to  be  true,  he  is  guilty,  as  stated  in  the  last  section,  of  perjury. 
On  the  other  hand,  if  he  swore  honestly  to  a  fact  or  belief,  with 
probable  cause,  according  to  his  own  lights,  to  the  best  of  his  belief, 
he  is  not  guilty  of  perjury,  though  his  oath  was  really  untrue.' 
§  1248.  Hence  it  is  admissible  to  prove  reception  of  such  infor- 
mation by  the  defendant  as  gave  him  probable  ground 
to1)rov^*a^^  for  his  oath.  A  witness  stating  evidence  truly  to  the 
mistake  of  writer  of  an  affidavit,  and  swearing  to  it  when  drawn  up, 
duced  by  is  not  guilty  of  peijury  if  the  statements  are  written 
repS^ento-  erroneously  by  the  amanuensis.'  Upon  an  indictment 
^uT*  °'  against  the  defendant  for  a  misdemeanor  in  falsely  swear* 
ing  that  he  bond  fide  had  such  an  estate  in  law  or  equity 

the  i>eaoe,  the  making  of  the  contract  was  gnilty  of  perjarj.    People  v.  Mo- 
was  in  issue.     A  witness  testified  that  Kinney,  3  Parker  C.  R.  510. 
he  went  to  a  field  with  the  parties  to  '  Hetley,  97. 

the  contract,  no  other  persona  than  '  Wilson  v.   Nations,   6  Yerg.  211. 

the  parties  and  himself  being  present,  See  U.  S.  v.  Atkins,  1  9pragae,  558. 

and  that  he  heard  the  contract  agreed  *  State  v.  Gates,  17  N.  H.  373  ;  State 

to  by  the  parties.     In  point  of  fact  he  v,  Enoz,  Phillips,  N.  C.  L.  312. 

did  not  go  to  the  field,  was  not  present  *  See  Com.  v.  Cook,  1  Rob.  (Va.) 

when  the  contract  was  made,  and  had  729  ;  Jesse  v.  State,  20  Ga.  156. 

no   knowledge  of   the   making.     The  *  R.  v.  De  Beau  voir,  7  C.  &  P.  17 ; 

contract  was  made,  nevertheless ;  but  R.  v.  Moreau,  11  Q.  B.  1028 ;  Com.  v. 

it  was  held  that  the  prisoner,  having  Brady,  5  Gray,  78  ;  Smith  v,  Myers,  41 

wilfully  sworn  to  a  thing  he  did  not  Md.  425  ;  Flemister  v.  State,  48  Ga.  170. 

know  to  be  true,  although  it  was  true,  '  Jesse  v.  State,  20  Ga.  156. 
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of  the  annual  valne  of  j£300  above  reprises,  as  qualified  him  to  be 
a  member  of  parliament  for  a  borough,  a  surveyor  stated  that  the 
fair  annual  value  of  the  property  was  about  JC200  a  year,  but 
another  witoess  stated  that  it  was  badly  let,  and  that  he  believed  it 
was  worth  more  than  JC300  a  year,  and  that  he  told  the  defendant 
so,  and  that  he  did  not  think  that  the  defendant  had  any  reason  to 
believe  that  the  qualification  in  point  of  value  was  not  sufficient. 
It  was  held  that  the  jury  must  be  satisfied  beyond  all  doubt  that 
the  property  was  not  of  the  value  of  JC300  a  year,  and  that  at  the 
time  the  defendant  made  the  statement  he  knew  that  it  was  not  of 
that  value.^ 

§  1249.  An  honest  oath  taken  under  advice  of  counsel,  therefore, 
is  not  perjury.'    Thus  a  bankrupt  who  submits  the  facts 
in  regard  to  his  property  fairly  to  the  advice  of  his  ^Jen^- 
counsel,  and  acting  under  the  advice  thus  given  with-  ^^sed  by 
holds  certain  items  from  his  schedule,  is  not  guilty  of 
perjury ;  the  fraudulent  intent  being  wanting.'    Nor  is  it  perjury 
when  a  party  swears  erroneously  to  a  written  statement  which  his 
counsel  tells  him  is  substantially  correct.^ 

§  1250.  It  has  been  already  seen  that  where  there  is  a  general 
intent  to  do  mischief,  and  a  specific  overt  act  follows  in   general 

causal  connection  with  such  general   intent,  then  the   evil  intent 

may  con- 
general  intent  applies  to  the  specific  act,  so  as  to  com-  stitute  cor- 

plete  the  offence.*  Hence  it  is  perjury  if  a  witness,  '"^ 
from  general  recklessness  and  a  depraved  determination  to  hurt, 
fall  the  consequences  where  they  may,  swears  knowingly  to  a  false- 
hood. Even  a  drunkard,  swearing  falsely,  may  be  convicted  of 
perjury,  if  his  intent  in  rendering  his  testimony  were  evil,  though 
his  conception  of  what  he  was  doing  was  not  exact  ;*  and  in  fact  if  ^ 
we  require  proof  of  the  exact  perception  of  the  falsification  to  con- 
vict of  perjury,  there  would  be  few  convictions  of  perjury,  since 
there  are  few  cases  of  perjury  in  which  such  an  exact  conception  i 

>  R.  V.  De  Beaavolr,  7  C.  &  P.  17 —  *  U.  S.  v.  Conner,  3  McLean,  573. 

Lord  Denmau,  C.  J.  Bee  U.  S.  v,  Dickey,  1  Morris,  412. 

'  U.  S.  V.  Stanley,  6  McLean,  409 ;  *  U.  S.  v,  Stanley,  ut  sup. 

State  V,  McKinney,  42  Iowa,  205.     As  *  See  gupra^  §§  101  et  teq. 

to  advice  of  ooansel  in  other  matters,  *  People  v.  Willey,  2  Park.  C.  R.  19. 

Bee  supra,  §  85  6  ;  Jesse  v.  State,  20  Qa.  See,  for  other  cases,  Ji^ra,  §  53. 
169 ;  Hood  r.  State,  44  Ala.  81. 
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could  be  proved.  Bat  if  there  be  no  evil  intent,  general  or  special, 
perjury  fails.  Thus  it  is  not  perjury  to  swear  honestly  to  testimony 
which  the  witness  believes  to  be  true,  though  a  little  diligence 
would  have  enabled  him  to  have  discovered  its  falsity.  Where,  how- 
ever, he  dishonestly  refuses  to  make  inquiry,  and  purposely  shuts 
himself  in  to  impressions  which  he  has  good  reason  to  believe  further 
investigations  would  dispel,  then  it  is  perjury.  The  corruptnesif 
when  proved,  completes  the  offence ;  the  absence  of  corruptness 
negatives  it.^ 

III.  OATH. 

§  1251.  While  the  oath  must  be  solemnly  administered,  and  by 
an  officer  duly  authorized,'  it  is  immaterial  in  what  form 

oauTie^Uii-  ^*  ^®  &^^^9  ^f  ^^^  P^^^ty,  at  the  time,  professes  such  form 
material  If  to  be  binding  on  his  conscience.'  When  a  witness  comes 
to  be  sworn,  it  is  to  be  assumed  that  he  has  settled  with 
himself  in  what  way  he  will  be  sworn,  and  he  should  make  it  known 
to  the  court ;  and  should  he  be  sworn  with  uplifted  hands,  or  by 
any  other  unusual  mode,  though  not  conscientiously  opposed  to 
swearing  on  the  gospel,  and  depose  falsely,  he  subjects  himself  to 
a  prosecution  for  perjury.^  *^  The  fact  that  a  person  takes  an  oath 
in  any  particular  form  is  a  binding  admission  that  he  regards  it  as 
binding  on  his  conscience."'  And  a  mere  formal  variation  from  the 
form  of  a  statutory  oath  does  not  affect  its  obligatory  character.' 

1  U.  8.  V,  Shellmire,  1  Bald.  370 ;  U.  Thomas  i?.  Com.,  2  Rob.  Va.  795 ;  Com. 

8.  V.  Atkins,  1  Sprague,  558 ;  U.  8.  v.  v.  Cook,  1  Rob.  Va.  729 ;  State  v.  Caffej, 

Moore,  2  Low.  232 ;  Com.  v.  Brady,  5  N.  C.  Term  R.  272 ;  8.  C,  2  Mnrph.  320 ; 

Gray,  78;  Cothran  v.  State,  39  Miss.  State  v.  Witherow,  3  Ibid.  153;  State 

541.  V.  Wisenharst,  2  Hawks,  458.     As  to 

<  Van  Dnsen  v.  People,  78  111.  645 ;  oath,  see  Whart.  Cr.  Ev.  §  353.     As  to 

Biggerstaff  v.  Com.,  11  Bash,  169.    In-  oaths  administered  bj  commissioners 

fra,  §§  1263,  1315.  from  other  States,  see  Com.  v.  Smith, 

»  Infra,  §§  1287,  1305.     See  Whart.  11  Allen,  243.     Infra,  §  1287. 

Cr.  Er.  §§  353  et  teq.    By  §  97  of  New  »  Steph.  Dig.  C.  L.  art.  135,  citing 

York  Penal  Code  of  1882,  it  is  made  no  Ides  v,  Hoare,  2  B.  &  B.  232. 

defence  that  the  oath  was  administered  '*  Corporal  oath"  and  '*  solemn  oath" 

irregalarly.  are  eqaivalent,  and  either  is  sustained 

*  Com.   V.   Knight,   12   Mass.   274;  by  proof  of   swearing  with    nplifted 

Campbell    v.   People,   8  Wend.    636;  hands.    Jackson    v.    State,    1    Carter 

^^^H.^^aa^,^^^B^H^H^^^^.^^B.IB.~^^— .^M^B-MMMHMi^^^BV^B^MH^ai^^^M^^MMi.^— ^^^■^B^^HM^^^^a^MIMM^^.^^iBAia* 

*  3  Inst.  165 ;  State  v.  Dayton,  3  Zab.  49  ;  SUte  v.  Owen,  72  N.  C.  60S. 
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§  1252.  Where  a  party  offers  himself  to  prove  hb  books,  and 
wilfully  testifies  untruly  as  to  matters  material  to  the 
issue,  it  is  perjury,  although  he  was  sworn  generally,   JJ^oSh^was 
but  without  objection,  to  tell  the  whole  truth,  instead  of  op  votr 
being  sworn  to  make  true  answers.^    And  a  party  is 
generally  liable  for  perjury  in  his  own  case.' 

IV.   PARTY  TO  BB  CHARQED. 

§  1258.  The  crime  being  distinct,  several  persons  cannot  be 
joined.     One  only  can  be  made  defendant.     Even  sup- 
posing two  persons  to  swear  jointly  to  the  same  false   J^udanu 
affidavit,  it  is  impossible'  to  suppose  that  they  did  so  at  9^}^°^  ^ 
the  same  moment  of  time,  so  as  to  make  the  offence 
exactly  joint.* 

§  1254.  If  an  incompetent  witness  is  permitted  to  perjarv 
testify,  and  testifies  falsely,  it  is  perjury.*  This  holds  though 
even  where  a  party  himself  is  a  witness.*  incon^ie- 

§  1255.  Nor  is  it  requisite  that  the  defendant  should 
have  been  served  with  a  subpoena,  or  have  been  com-   f,"^^  ^, 
polled  to  testify.     The  mere  fact  of  his  testifying  is  ^ »  voiun. 
enough.* 

(Ind.)  184.    When  a  statute  directs  a  bat  which  by  law  ought  to  have  been 

form  of  swearing,  it  must  be  substan-  taken  in  writing  and  which  could  not 

tially   followed.    Maher    v.    State,    3  be  evidence.   State  o.  Trask,  42  Vt.  152. 

Minn.  444;  State  v.  Davis,  69  N.  C.  See  infra,  §  1294,  and  State  v.  Helle,  2 

383 ;  Ashbum  v.    State,  15  Ga.  246.  HiU  (S.  C),  290.     Infra,  §  1270. 

But  mere  verbal  deviations  are  im-  To  an  affidavit  it  is  not  necessarj 

material.     Com.  v.  Smith,  11  Allen,  that   there    should    be    a   signature. 

243 ;   State  v.  Qates,  17  N.  H.   373 ;  Com.  v.  Carel,  105  Mass.  582 ;  Turpin 

SUte  V.  Dayton,  3  Zab.  49;    People  i*.  Road  Co.,  48  Ind.  46.    /n/m,  §  1310. 

V.  Cook,  8  N.  Y.  67.     "  Kissing  the  ^  State  v.  Keene,  26  Me.  33. 

book"  may  be  omitted.     R.  v.  Haly,  1  •  Infra,  §  1271. 

Or.  &  D.  199.    And  kissing  the  wrong  *  See  R.  v.  Phillips,  2  Strange,  921 ; 

book  does  not  vitiate.    R.  v.  Haly,  ut  Resp.  v.  Ross,  2  Yeates,  1 ;  Whart.  Cr. 

tiqf.    That  mere  technical  variations  PI.  &  Pr.  §  302. 

do  not  affect  the  validity  of  the  oath  *  Infra,   §§   1271,   12S0,   and    coses 

even  when  prescribed  by  statute,  see  there  cited  ;  Chamberlain  v.  People,  23 

State  V.  Dayton,  ut  sup.;  Ash  burn  v.  N.   Y.    85;   Montgomery  v.   State,  10 

State,  15  Qa.  246 ;  State  v.  Owen,  72  Ohio,  220. 

N.  C.  605 ;  Edwards  v.  SUte,  49  Ala.  *  Ibid. ;  Resp.  v,  Newell,  3  Yeates, 

334 ;  Faith  r.  State,  32  Tez.  373.  407.     See  infra,  §  1271 ;  wpra,  §§  185, 

A  prosecotion  for  perjury  cannot  be  1252. 

iMUMd  on  testimony  received  orally,  *  Com.  v.  Knight,  12  Mass.  274. 
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V.   BEFORE  A  COMPETENT  OFFICER. 

§  1256.  Breach  of  vows,  when  attended  by  injury  to  others  or 
The  false  ^  society,  by  the  canon  law  is  subjected  to  specific  eccle- 
sweariDg      siastical  penalties.     ^'  Quicunque  sciens  pejereraTerit" 

must  have      ,    ,    ^v        .  .      .  i.r     ^     l- 

been  Id  pro-  (whether  m  a  pnvate  vow  or  public  testimony,  suppos- 
authorfzed  ^^S  ^^^^  ^^^  ^^  appealed  to  as  a  sanction  of  the  truth  of 
by  law.  YQ^  qj.  statement),  "  quadraginta  dies  in  pane  et  aqua  et 
septem  sequentes  annos  poeniteat,  et  nunquam  sit  sine  poenitentia, 
et  nunquam  in  testimonium  recipiatur:  communionem  tamen  post 
haec  percipiat."  (C.  18.  c.  vi.  qu.  1.)  But  the  Roman  common 
law,  followed  in  this  respect  by  the  English,  treats  perjury  as  an 
offence  only  when  it  can  be  used  to  disturb  in  judicial  processes  the 
civil  relations  of  men.  So  far  as  it  is  solely  an  offence  against  God, 
solely  by  God  is  it  to  be  avenged.  ^^  Jurisjurandi  contemta  religio 
satis  Deum  habet  ultorem."  (L.  2.  God.  de  reb.  cred.)  In  the 
maiijtenance  of  this  distinction  the  English  common  law  has  been 
resolute. 

§  1257.  It  is  essential  to  constitute  the  offence  that,  if  the  oath 
Offi  f  ^®  non-judicial,  it  be  taken  before  the  proper  officer, 
court  ad-  or  if  it  be  judicial,  before  the  court  having  jurisdiction  of 
Se°oath°^  the  proceedings.*  If,  in  case  of  a  non-judicial  oath,  it 
competent.    fi'PP^*^^^  ^^  ^*v®  ^^^^  taken  before  a  person  who  had  no 

1  Infra,  §  1275 ;   2  Rasa,  on  Cr.  6th  Hajward,  1  N.  &  McG.  546 ;   State  v. 

Am.  ed.  599  ;  R.  v.  Senior,  L.  &  C.  409  ;  McCroakey,  3  MoCord,  808  ;   State  v. 

9  Cox  C.  C.  469  ;  R.  v.  Hughes,  D.  &  B.  Wyatt,  2  Hayw.  56 ;   State  r.  Crumb, 

188 ;   7  Coz  C.  C.  286 ;  R.  v.  Shaw,  10  68  Mo.  206.     For  other  cases,  see  infra, 

Ihid.  66 ;   R.  v.  Bacon,  11  Ibid.  540 ;  §  1290. 

R.  V.  Lewis,  12  Ibid.  163 ;  R.  v.  WiUis,  An  indictment  averring  that  'Mn 
Ibid.  164 ;  U.  S.  v.  Bailey,  9  Peters,  the  Whitechapel  County  Court  of  Mid- 
238;  U.  S.  V.  Barton,  Gilpin,  439  ;  State  dieses,  holden  before  J.  M.,  Judge  of 
o.  Furlong,  26  Me.  69  ;  Com.  v.  Knight,  the  court,  an  action,  then  pending  in 
12  Mass.  274  ;  Com.  r.  White,  8  Pick,  the  oourt,  came  on  to  be  tried  ;  that  the 
453 ;  State  v.  Fassett,  16  Conn.  457 ;  defendant  was  sworn  as  a  witness  be- 
Arden  v.  State,  11  Ibid.  408 ;  Jackson  fore  J.  M.,  being  judge  of  the  said 
V,  Humphrey,  1  Johns.  498 ;  Conner  r.  county  oourt,  and  having  sufBcient  and 
Com.,  2  Va.  Cas.  30  ;  Pankey  v.  People,  oompetent  authority  to  administer  the 
1  Scam.  80;  Montgomery  v.  State,  10  said  oath;  and  then  perjury  was  as- 
Ohio,  220 ;  Lamden  v,  Stat«,  5  Humph,  signed :  sufficiently  shows  on  the  face  of 
83 ;  Steinson  v.  State,  6  Yerger,  531 ;  the  indictment  that  the  oourt  was  pro- 
State  V.  Gailimon,  2  Ired.  374 ;  State  v.  perly  oonstituted,  and  that  the  judge 
Alexander,  4  Hawks,   182;    State  v,  had  jurisdiction  over  the  cause  in  which 
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lawful  authority  to  administer  it,^  or,  in  case  of  a  judicial  oath, 
before  a  court  which  had  no  jurisdiction  of  the  cause,'  the  defen- 
dant must  be  acquitted.'  The  indictment,  howeyer,  need  not  show 
the  nature  of  the  authority  of  Ihe  party  administering  the  oath.^ 

Being  sworn  by  a  clerk  in  presence  of  the  court,  is  being  sworn 
by  the  court.* 

The  fact  that  the  oath  was  administered  must  be  proved  beyond 
reasonable  doubt.^ 

§  1258.  Where  the  court  has  jurisdiction  of  the  subject  matter  of 
inquiry,  it  is  not  necessary  that  the  proceedings  should 
be  strictly  regular.'    But  if  from  want  of  some  essential  ings  need 
condition  («.  </.,  an  issue)  no  jurisdiction  attached,  per-   been  ^^^ 
jury  cannot  be  maintained.*  regular. 

the  perjaiy  was  alleged  to  hare  been  ministered  the  oath,  bat  believed  he 

committed.    Lavej  v.  R.  (in  error),  17  did  so  from  seeing  his  name  on   the 

Q.  B.  496 ;  2  Den.  C.  C.  504 ;  5  Cox  C.  Jurat,  and  the  prisoner  swore  he  did 

C.  539.     See,  to  same  effect,  R.  v.  Law-  not  take  the  oath,  but  sent  the  paper 

lor,  6  Ibid.  187.  signed  by  him  by  a  messenger  to  the 

>  3  Inst.  165, 166  ;  R.  v.  Hanks,  3  C.  notary's  office,  and  the  prisoner  was 

&  P.  419  ;   Lambert  v.  People,  76  N.  Y.  oorroborated  by  others.     It  was  rnled 

220 ;   6  Abb.  New  Cas.  181 ;    Case  v,  that  there  was  not  adequate  proof  that 

People,  N.  Y.  Ct.  Ap.  1879  ;   Morrell  »,  the  oath  was  ever  administered. 

People,  32  111.  499  ;   State  v,  Phlppen,  f  State  v.  Lavalley,  9  Mo.  824.  Infra, 

62  Iowa,  54.     Infra,  §  1272.  §  1273. 

*  3  Inst.  166 ;  Yelv.  Ill ;  State  v.  In  R.  v,  Hughes,  G.  G.  R.,  June, 
Furlong,  26  Me.  69;  State  u.  Alexan-  1879,  40  L.  T.  (N.  S.)  685  ;  14  Cox  C. 
der,  4  Hawks,  182.     Infra,  §  1272.  C.  284  ;  48  L.  J.  M.  C.  151 ;  the  point 

'  See  1  Hawk.  c.  69,  ss.  3,  4;  Bao.  in.  the  text  was  examined  under  the 

Abr.  Perjury  (A.);  R.  v.  Croesley,  7  following  circumstances  : — ** 

T.  R.  315  ;  R.  v.  Dunn,  1  D.  &  Ry.  10 ;  A  police  officer,  H.,  obtained  an  il- 

R.  V.  Hanks,  3  C.  &  P.  419.    Infra,  §  legal  warrant  against  S.  for  assaulting 

1272.  him  and  obstructing  him  in  the  dis* 

*  R.  V,  Callanan,  6  B.  &  C.  102 ;  State  charge  of  his  duty.  H.  arrested  S. 
9.  Ludlow,  2  Southard,  772.  Infra,  §§  thereon,  and  took  him  before  the  magis- 
1288,  1289.  trates  Jn  petty  sessions,  who  convicted 

*  Infra,  §§  1287,  1315.  and  sentenced  S.  to  six  months*  impri- 

*  In  Case  v.  People,  6  Abb.  (N.  Y.)  sonment  with  hard  labor.  S.  took  no 
N.  C.  151 ;  76  N.  Y.  220,  the  defendant,  objection  to  the  proceedings,  and  he 
was  charged  with  perjury,  in  swearing  called  a  witness  to  show  he  was  not 
to  an  affidavit  before  a  notary,  and  the  guilty. 

notary  could  not  remember  that  he  ad-   '     An  indictment  was  afterwards  found 


■  R.  9.  Ewington,  2  Mood.  C.  C.  223 ;    631 ;  9  Cox  C.  C.  258 ;  State  v.  Shanks, 
C.  &  M.  319 ;  R.  v.  Pearoe,  3  B.  &  S.    66  Mo.  560.    Infra,  §  1272. 
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Perjury  ^  1269.   Perjury  before  courts-martial  is  by  statute 

may  be  be-    made  indictable  in  most  jurisdictions ;  but  even  where  a 

fore  court- 

martial.        statute  does  not  apply,  the  weight  of  authority  is  that  it 
is  perjury  at  common  law.^ 
§  1260.  In  a  much  contested  case  in  Connecticut,  it  was  held  by 
a  majority  of  the  judges,  that  as  Christianity  is  part  of 
Connect!-      the  common  law  of  the  land,  an  ecclesiastical  tribunal 
an^ccle^     has  the  right  to  administer  an  oath,  and  that  false  swear- 
Biasticai       Jug  before  such  a  tribunal  is  perjury.*    The  last  is  cer- 
tainly a  bold  position ;  and  when  we  bear  in  mind  the 
license  with  which  ecclesiastical  trials  are  conducted,  particularly 
where  the  church  discipline  leaves  the  matter  to  the  adjudication  of 
the  congregation  as  a  body,  it  is  questionable  how  far  sound  policy 
would  justify  a  doctrine  which  would  attach  to  ecclesiastical  sen- 
tences, first  the  incidents  and  t&en  the  cpnsequences  of  a  civil  judg- 
ment.   When  such  a  court,  however,  is  established  by  law,  this 
objection  vanishes ;'  and,  in  any  view,  the  present  tendency  of  the 
courts  to  treat  the  adjudications  of  ecclesiastical  tribunals  as  authori- 
tative within  their  sphere  makes  it  important  to  solemnize  and  check 
testimony  in  such  courts  by  the  sanction  of  an  oath. 

§  1261.  Perjury  may  be  assigned  on  a  false  oath  taken  before  a 
grand  jury .^    In  England  doubts  seem  to  have  existed  as  to  whether 

against  H.  for  perjury  committed  by  was  held  that  it  should  be  proved  dis- 

hlm  at  the  hearing  of  the  case  at  petty  tinctly,  on  the  trial  of  an  indictment 

sessions,  and  he  was  convicted  by  the  for  perjury,  what  the  charge  was,  on 

Jury,  subject  to  the  opinion  of  the  court  the  hearingof  which  the  false  evidence 

as  to  the  Jurisdiction  of  the  Justices  in  was  given. 

petty  sessions,  because  there  was  no  ^  R.  v.  Heaue,  4  B.  &  S.  947 ;  9  Cos 

written  information  nor  oath  to  sup-  C.  C.  433 ;  R.  v.  Tomlinson,  L.  R.  1  C. 

port  the  warrant.     It  was  held  (Kelly,  C.  49. 

C.  B.,  dissentiente),  that  the  Justices  Wilful  and  corrupt  false  swearing, 

had  Jurisdiction  to  hear  and  determine  when  before  a  local  marine  board  duly 

the  case  against  S.,  notwithstanding  he  and    lawfully  appointed   and   consti- 

was  brought  before  them  on  an  illegal  tuted,  upon  a  matter  material  to  an  in- 

warrant,  and  there  was  no  written  in-  quiry  then  being  lawfully  investigated 

formation.   But  to  make  false  swearing  'by  them,  is  perjury.     R.  v.  Tomlinson, 

before  commissioners  of  bankrupt  per-  L.  R.  1  C.  C.  49 ;  12  Jur.  (N.  S.)  945. 

Jury,  it  is  necessary  that  there  should  >  Chapman  v.  Gillet,  2  Conn.  40. 

be  a  good  petitioning  creditor's  debt  to  *  Infra,  §  1267. 

support  the  fiat.   R.  i;.  Ewington,  2  M.  «  1  Ch.  C.  L.  322 ;  State  v.  Fassett,  16 

C.  C.  223 ;  Car.  &  M.  319.  Conn.  457  ;  Com.  v.  Parker,  2  Cush. 

In  R.  V.  Carr,  10  Cox  C.  C.  664,  it  212 ;  Huidekoper  v.  Cotton,  3  Watts, 
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a  grand  juror  was  competent  to  swear  a  witness ;  but  it  is  clear  that 
the  clerk  of  the  assizes,  or  any  third  person,  is  admissible 
for  that  purpose.^    In  most  States  the  practice  is  for  the  may^ad- '^ 
foreman  of  the  grand  jury,  or  one  of  the  members,  to  ad-  ^^'Jlf*^^ 
minister  the  oath.' 

§  1262.  The  officer  who  administers  the  oath  must  have  legal 
power  to  administer  the  oath  in  the  particular  process.' 
Thus  a  man  cannot  be  indicted  for  perjury  in  swearing  ^"g^e^of  un- 
before  a  justice  to  his  attendance  in  court  as  a  witness,   authorized 
when  the  clerk  only  is  authorized  to  administer  such 
oath.^ 

^  1263.  It  is  held  to  be  sufficient  primd  facie,  that  the  person 
by  whom  the  oath  is  administered  was  an  acting  magis-   ^^^ 
trate,  and  the  evidence  of  the  officer  himself  may  be   ing  as  snch 
received  to  prove  this.*    When  such  a  case  is  presented  ^^m^^ 
by  the  prosecution,*  it  may  be  rebutted  by  proof  on  part  *®°^" 

56;  Thomas  r.  Com.,  2  Rob.  (Va.)  795;  then  being  and  sitting  as  the  dnly 

Com.  V.  Pickering,  8  Grat.  628  ;  State  v.  qualified  and  appointed  deputj  Judge 

Wakefield,  73  Mo.  549.    See  State  v.  of  the  county  court  of  W.    Proof  was 

OfiTutt,  4  Blackf.  355  ;  People  v.  Young,  given  that  the  perjury  took  place  in 

31  Cal.  563 ;  St.  Clair  v.  State,  11  Tex.  the  presence  of  J.  U.,  at  the  county 

Ap.  297 ;  Whart.  Cr.  PI.  k  Pr.  §§  378  court,  and  a  certified  minute,  ander 

et  seq,  the  seal  of  the  court,  of  the  proceed- 

>  R.  V.  Hughes,  1  C.  &  E.  519.  ings,  was  put  in  evidence,   entitled, 

*  See  Whart.  Cr.  PI.  &  Pr.  §  358  a;  *' Minute  of  Judgments,  orders,  and 
People  V.  Young,  31  Cal.  563 ;  State  v.  other  proceedings,  at  a  court  holden  at, 
Green,  24  Ark.  591.  etc.,  before  J.  U.,  deputy  Judge  of  the 

*  R.  r.  Stone,  Dears.  251 ;  R.  v.  said  court."  It  was  ruled  on  a  case 
Hanks,  3  C.  &  P.  419  ;  U.  S.  v.  Curtis,  reserved  that  there  was  sufficient  proof 
107  U.  S.  671 ;  State  r.  Clark,  2  Tyler,  of  J.  U.  acting  as  deputy  Judge,  and 
277;  State  v.  Jackson,  36  Ohio  St.  281:  therefore  primd  facie  evidence  of  his 
Staight  V,  State,  39  Ibid.  497  ;  Lamden  appointment  as  such.  Lord  Coleridge, 
V.  State,  5  Humph.  83.  C.  J.,  said  : — 

*  State  9.  Wyatt,  2  Hayw.  56.  But  **  I  am  of  opinion  that  the  conviction 
see  suproj  §  1257.  should  be  affirmed.    One  of  the  best 

*  R.  r.  Roberts,  38  L.  T.  (N.  S.)  690 ;  recognized  principles  of  law.  Omnia 
State  r.  Hascall,  6  N.  H.  352.  See  tn/ra,  praesumuntur  ease  rite  et  tolemniter  acta 
(  1315 ;  Whart.  Cr.  Ev.  §§  164,  835.  donee  probetur  in  ctmtrarium,  is  applica- 

In  R.  V.  Roberts,  38  L.  T.  690,  an  in-  ble  to  public  officers  acting  in  discharge 
dictment  for  perjury  alleged  the  offence  of  public  duties.  The  mere  acting  in 
to  have  been  committed  before  J.  U.,    a  public  capacity  Is  sufficient /m'm^/acid 


*  People  r.  Phelps,  5  Wend.  10 ;  State  v.  Clark,  2  Tyler,  277. 
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of  the  defendant  that  the  officer  was  not  competent  to  act.^  Trials 
for  perjury,  in  this  respect,  differ  from  that  class  of  cases  in  which 
it  is  sufficient  to  prove  that  an  officer  whose  action  is  assailed  had 
a  de  facto  right.  No  de  facto  title  by  the  officer  administering  the 
oath  will  sustain  an  indictment  for  perjury.'  But  perjury  may  be 
assigned  on  an  oath  erroneously  taken,  while  the  proceedings  in 
which  it  was  taken  remain  unreversed.*    And  an  oaili  administered 


proof  of  the  proper  appointment ;  bnt  there  was  a  demise  bj  the  church- 
it  is  only  a  primd  facie  presamptiou,  wardens  and  overseers  of  some  parish 
and  it  is  capable  of  being  rebutted,  and  property,  and  the  fact  that  they  acted 
in  the  case  of  Rex  v,  Verelst  that  pre-  as  churchwardens  and  overseers  at  the 
sumption  was  rebutted  in  fact,  and  the  time  of  the  demise  was  held  to  be  suf- 
person  who  there  had  acted  as  surro-  ficient  primd  facie  proof  for  the  purpose 
gate  for  twenty  years  was  proved  to  of  an  action  of  ejectment  without  prov- 
have  been  improperly  appointed.  The  ing  their  appointment.'*  He  then  re- 
case  of  Rex  r.  Verelst,  3  Camp.  433,  is  ferred  to  the  decision  of  Tindal,  C.  J., 
exceedingly  like  this;  there  the  fact  to  the  same  effect,  in  R.  o.  Newton, 
of  Dr.  Parson  having  acted  as  surro-  Car.  &  Kir.  469,  and  to  R.  v.  Jones, 
gate  was  held  by  Lord  Ellenborough,  2  Camp.  131;  and  added:  ''This  ob- 
C.  J.|  to  be  sufficient  primd  facie  evi-  jection,  if  it  were  good,  would  extend 
dence  that  he  was  duly  appointed,  and  very  widely,  for,  suppose  perjury  com- 
had  competent  authority  to  administer  mitted  on  the  first  time  of  acting  in 
an  oath,  and  for  that  proposition  Rex  his  office  before  a  judge  or  a  recorder  or 
V.  Verelst  was  referred  to  as  good  law  county  court  judge,  or  any  person  who 
by  Lord  Campbell,  C.  J.,  in  Wolton  v,  fills  a  resx>onsible  public  position, would 
Gavin,  16  Q.  B.  48.  But  it  was  further  It  lie  on  the  prosecution  to  show  the 
shown  in  Rex  v,  Verelst  that  Dr.  Par-  appointment  of  such  an  officer  in  the 
son  had  never  been  regularly  appointed  strictest  possible  way  ?  Mr.  Jelf  has 
as  surrogate,  and  Lord  Ellenborough  not  satisfied  me  that  it  would,  and  no 
then  held  that  the  evidence  that  Dr.  member  of  the  oourt  has  any  doubt 
Parson  was  not  duly  appointed  a  snr-  that  there  is  no  ground  for  such  a  con- 
rogate  could  not  be  shut  out,  however  tention."  See  ir^ra,  §  1315.  . 
long  he  might  have  acted  in  that  capa-  i  Lambert  v.  People,  76  N.  T.  220. 
city,  and  that  the  presumption  arising  SuprOf  §  1246. 

from  his  acting  only  stood  until  the        '  R.  v,  Verelst,  ut  sup, ;  R.  r.  Roberts, 

contrary  was  proved.    That  is  an  in-  «/  sup. ;  R.  v,  Newton,  1  C.  &  K.  469  ; 

structive  case,  as  showing  the  true  rule  State  v,  Hasoall,  6  N.  H.  352 ;  Staight 

as  to  the  primd  fade  presumption  in  v.  State,  39  Ohio  St.  497  ;  Muir  v.  State, 

such  cases.    It  is  laid  down  in  all  the  8  Blackf.  154 ;  Biggerstaff  v.  Com.,  11 

text- books  as  a  recognized  principle,  Bush,  169.    Infra^  §  1315.    See  People 

that  a  person  acting  in  the  capacity  of  v.  Phelps,  5  Wend.  10 ;  State  v.  Clark, 

a  public  officer  is  primd  fade  to  be  taken  2  Tyler,  277. 

to  be  so,  and  that  principle  was  adopted       *  Van  Steenbnrgh  v.  Korts,  10  Johns, 

by  Patteson,  J.,  in  Doe  dem.  Bowley  v.  167.    Infra^  §  1273. 
Barnes,  8  Q.  B.  1043.    In  that  case 
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by  an  officer  (though  incompetent)  m  presence  of  the  court,  is  re- 
garded as  administered  by  the  court.^ 

§  1264.  According  to  English  and  American  law,  one  State  has 
no  jurisdiction  of  perjury  committed  in  another  State,        . 
against  the  authority  of  such  other  State  f  nor  does  it  not  extra 
make  any  difference  that  such  perjury  was  committed  in   aUy  pun- 
an  affidavit  taken  before  a  judge  of  the  prosecuting  State   *«****'^®- 
at  the  time  sojourning  in  the  foreign  State,  such  judge  not  being 
authorized  so  to  act  by  the  prosecuting  State.'    There  are,  how- 
ever, exceptions  to  this  rule : — 

Perjury  before  consuls j  etc.^  abroad jhj  statute,  may  be  punished 
in  the  United  States.^ 

Perjury  before  a  commissioner  to  take  testimony^  though  com- 
mitted abroad,  is  punishable  both  in  the  State  where  the  false  oath 
is  taken,'  and  in  the  State  from  which  the  commission  issues.' 
Sut  the  authority  of  the  commissioner  is  strictly  limited  by  his  com- 
mission ;  and  if  he  transcend  it,  any  oath  administered  by  him  is 
not  the  subject  of  prosecution  in  the  State  from  which  the  commission 
issues.^ 

Fraudulent  use  of  a  false  foreign  affidavit^  though  the  perjury 
itself  is  not  cognizable,  is  indictable  at  common  law.' 

Whether  a  State  court  has  jurisdiction  of  perjury  in  a  federal 
procedure  will  be  presently  considered.' 

§  1265.  It  has  been  held  that  if  a  state  magistrate  administer  an 
oath  under  an  act  of  Congress  expressly  giving  this  power   state  mag. 
to  magistrates  of  his  class,  it  is  to  be  regarded  as  a  law-  Jf^^e^act 
ful  oath  by  one  having  competent  authority ;  as  much  so  o''  ^oi^- 
as  if  he  had  been  especially  appointed  a  commissioner  administer 
under  a  law  of  Congress  for  that  purpose.*'    The  same   ^^' 

>  Warwick  v.  State,  25  Ohio  St.  21 ;  see  article  on  extra-territorial  crime  in . 

Stephens  v.  State,  1  Swan,  157.    See  Crim.  Law  Mag.  for  March,  1885. 
tnfra,  §  1313,  for  other  cases.  •  Supra,  §§  276,  288 ;  see  Phillippi 

*  Mnsgrave  r.  Medex,  19  Yes.  652 ;  v.  Bowen,  2  Barr,  20 ;  Stewart  v.State, 
Phillippi  r.  Bowen,  2  Barr,  20 ;  Whart.  22  Ohio  St.  477;  Whart.  Conf.  of 
Conf.  of  Laws,  §  853.  Laws,  §  722.     Supra,  §§  287,  288. 

*  Jackson   v.   Hamphrej,   1  Johns.        '  Com.  v,  Qaimby,  6  Bost.  Law  Rep. . 
498.    See  Wickoff  v.  Humphrey,  Ibid.  (N.  S.)  210. 

*  Supra,   §    276 ;    Whart.   Conf.  of       »  O'Mealy  v.  Newell,  8  East,  364. 
Laws,  §  873.  »  Infra,  §  1275. 

*  Com  ».  Smith,  H  Allen,  243 ;  see       »  U.  S.  v.  Bailey,  9  Peters,  238  ;  U. . 
supra,  §§  279,  280,  284,  288  el  seq.,  and  S.  v.  Winchester,  2  McLean,  135. 
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▼iew  has  been  taken  where  the  authority  of  the  State  officer  to 
administer  the  oath  b  implied  under  the  act  of  Congress.^  But  the 
right  of  Congress  to  impose  duties  of  this  class  on  State  officials 
may  be  questioned.' 

§  1266.  Perjury  may  be  assigned  on  an  oath  administered  by  a 
And  00  jus.  justice  of  the  peace,  on  the  investigation  of  a  matter 
J!^^e  Md^  submitted  to  arbitration  by  a  rule  of  court,  with  the  con- 
arbitratora    gent  of  parties.*    The  same  rule  applies  to  arbitrators.* 

under  -0       •  t         1 

rule  of  But  it  may  be  otherwise  if  the  arbitrators  have  no  power 
Son!™"        to  make  a  binding  award.* 

VI.   IN   PROCEEDING  AUTHORIZED  BY  LAW. 

§  1267.  To  constitute  the  technical  offence  of  perjury  at  common 

law,  it  must  appear  that  the  false  swearing  was  in  a 

Bwearing      judicial  proceeding,*  or,  as  we  will  see  hereafter,^  in  pro- 

proceeding    feedings  which  by  statute  have  this  predicate  assigned 

authorized    to  them.     It  must  be  remembered,  however,  that  in  some 

by  laWa 

jurisdictions  it  is  held  that  the  making  of  a  false  affidavit 
in  any  proceeding  authorized  by  statute  is  held  to  be  a  distinctive 
misdemeanor ;  though  in  an  indictment  for  such  an  offence,  the 
averments  peculiar  to  perjury  may  be  rejected  as  surplusage.^ 

If  the  defendant  took  a  false  oath  when  examined  as  a  witness  at 
a  trial ;  or  in  an  affidavit  to  or  answer  to  a  bill  in  equity  ;*  or  in 
depositions  in  a  court  of  equity  ;^  or  before  a  commissioner  to  take 
depositions  for  a  foreign  court  ;**  or  on  a  motion  for  continuance  ;^  or 
in  proceedings  before  referees  ;^'  or  in  an  affidavit  in  any  pending 

1  U.  S.  V.  Madison,  21  Fed.  Rep.  Ramp  v.  Com.,  30  Penn.  St.  476. 
628.  S^^a,  §  1244.     Infra,  §  1270. 

<  Supra,  §§  264-6;  infra,  §  1275.  •  5    Mod.    348  ;  3   Inst.   66;  R.    v. 

*  State  v.  Stephenson,  4  McCord,  White,  M.  &  M.  271 ;  Com.  v.  Warden, 
165.    See  Chapman  v.  Gillett,  2  Conn.    11  Met.  406. 

40.  10  6  Mod.  348. 

«  R.  V.  Bait,  6   Cox  C.  C.  360.    See  "  Supra,  §  1264. 

State  V.  McCroekej,  3  McCord,  308.  u  State  v.  Hobbs,   49  N.   H.   229  ; 

'  Infra,  §  1269.  State  v.  Johnson,  7  Blaokf.  49  ;  State 

<  Supra,  §  1244 ;  State  v.  Chamber-  v.  Flagg,  27  Ind.  24 ;  State  v.  Shape, 
lin,  30  Vt.  559  ;  SUte  v.  Simons,  Ibid.  16  Iowa,  36 ;  Morrell  v.  People,  32  III. 
620.  499. 

1  Infra,  §  1270.  ^  State  v.  Keene,  26  Me.  33. 

*  R.  p.  Hodgkiss,  L.  R.  1  C.  C.  212 ; 
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isBtte  in  court,'  such  as  a  motion  for  a  new  trial ;'  or  upon  a  wager 
of  law  ;'  or  upon  a  commission  for  the  examination  of  witnesses  ;^ 
or  in  justifying  bail  in  any  of  the  courts ;'  or  before  a  federal 
commissioner  ;*  or  on  a  plea  in  abatement  /  or  in  naturalization 
proceedings  ;*  or  upon  an  affidavit  in  habeas  earpus  proceedings  f  or 
in  a  judicial  proceeding  in  a  court  baron  ;'^  or  before  a  grand 
jury ;"  or  in  mitigation  of  sentence  ;"  or  before  a  legally  authorized 
ecclesiastical  court ;"  it  is  perjury." 

§  1268.  An  indictment  lies  against  a  juror  which  alleges  that  he 
falsely  and  corruptly  swore  upon  his  voir  dire,  that  he   j^^^  ^^ 
had  not  formed  or  expressed  an  opinion  on  the  merits  of  dictabie  for 

1  1         •     *.        1      1     J  «  false  swear- 

the  case,  when  in  fact  he  had."  ing  on  voir 

§  1269.   But  a  mere  voluntary  oath  cannot  amount  to 
perjury.     Therefore,  false  swearing  in  a  voluntary  affi-   fo?]"  affidL 
davit,  made  before  a  justice  of  the  peace  or  notary,  before   vita  are  not 
whom  no  cause  is  pending,  and  under  no  statutory  pro- 
cedure, is  not  perjury.**    Even  when  a  reference  before  arbitrators 

»  5  Mod.  348  ;  1   Show.  335,  397 ;  1  "  Supra,  §  1261. 

Ro.  Rep.  79,  per  Coke,  C.  J. ;  Stewart  u  State  v.  Keenan,  8  Rich.  L.  456. 

V.   SUte,   22  Ohio  St.  477 ;   SUte  v.  »  5  Mod.  348.     Supra,  §  1260. 

Keenan,  8  Rich.  456.  m  Archbold's  C.  P.  9th  ed.   538 ;  1 

s  State  r.  Chandler,  42  Vt.  446.  Hawk.  c.  69,  s.  3. 

»  Noy,  128.  "  State  v.  Wall,  9  Yerger,  347  ;  State 

«  Cro.  Car.  99.     See  1  B.  &  P.  240.  v,  Moffatt,  7  Hnmph.  250  ;  State  r.  How- 

*  Com.  0,  Hughes,  5  Allen,  499  ;  ard,  63  lud.  502.  See  Com.  v.  Stock- 
Com.  r.  Carol,  105  Mass.  582 ;  Pollard  ley,  10  Leigh,  678. 

V.    People,    69     111.     148;    State    v.  ■«  U.  S.  r.  I4ickerson,l  Sprague,  232; 

Layalley,  9  Mo.  824.     See  Stratton  v:  Com.  v.  Knight,  12  Mass.  274 ;  Jackson 

People,  20  Han,  288.  v.  Humphrey,  1  Johns.  498  ;  People  v. 

*  U.  S.  r.  VoU,  14  Blatch.  15.  Travis,  4  Parker  C.  R.  213 ;  Shaffer  r. 
7  State  V,  Roherts,  1  Humph.  539.  Kentzer,  1  Binn.  542 ;  Lamden  v.  State, 

*  U.  S.  V.  Jones,  14  Blatch.  90.  In  5  Humph.  83 ;  State  v.  Wyatt,  2  Hayw. 
this  case  J.  testified,  as  a  witness,  that  56  ;  Pegram  v.  Styrm,  1  Bailey,  595  ; 
he  was  well  acquainted  with  the  appli-  State  v.  Stephenson,  4  McCord,  165  ; 
cant.  It  appeared  that  he  was  a  total  State  r.  Dayton,  3  Zab.  49.  It  is 
stranger  to  the  applicant,  and  yolun-  doubted  if  perjury  can  he  assigned 
teered  as  a  witness.  This  was  held  upon  the  oath  made  for  the  purpose  of 
perjury.  See,  also.  State  v.  Whitte-  obtaining  a  marriage  license ;  R.  v. 
more,  50  N.  H.  245 ;  State  v,  Helle,  2  Alexander,  1  Leach,  74 ;  but  see  1 
Hill,  S.  C.  290  ;   and  see  infra,  §  1275.  Vent.  370 ;  and  in  R.  v.  Foster,  R.  & 

*  White  V.  State,  1  Sm.  &  M.  149.         R.  459,  a  false  oath  taken  before  a  sur- 
10  5  Mod.    348 ;  1  Ibid.  55,  per  Twis-    rogate,  to  procure  a  marriage  license, 

den,  J.  was  holden  not  sufficient  to  support  a 
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testimony.^  A  fortiori  is  this  the  case  with  all  defects  which 
could  be  amended  by  the  trial  court.'  But  perjury  cannot  be  com- 
mitted in  a  suit  not  pending :  unless  it  be  in  depositions  taken*  in 

"preparations  for  such  suit.' 
oi^b^Mto         §  1273.    At  common  law  perjury  cannot  be  com- 
^^rL^l'     mitted  in  an  official  oath,  so  far  as  such  oath  touches 

nclai  con*  ' 

duct.  future  conduct.^ 

Notnccca-         ^  1274.  Perjury  may  be  assigned  upon  an  oath  or 

Baryto         affidavit  which  is  insufficient  to  effect  the  purpose  for 

sbow  ftd^ 

ditionai        which  it  was  taken  without  additional  proof,  and  it  is 
proo"°^      not  necessary  to  show  or  aver  that  such  additional  proof 
was  made.' 
§  1275.  A  State  court,  it  has  been  ruled,  cannot  punish  for  per- 
jury when  made  such  under  an  act  of  Congress,'  and 

State  court   •*     "^  o        » 

lias  ordina-  such  is  the  true  view  when  the  offence  is  exclusively 
rifcdictiou'  against  the  United  States.  Yet  it  is  on  principle  other- 
swearinir  ^^^®  when  the  offence  strikes  at  the  integrity  of  the 
in  federal  State .^  Hence  false  swearing  in  a  naturalization  case 
is  perjury  at  common  law,  and  though  it  may  also  be  an 

1  Infra,  §§  1294,  1295  ;  R.  v.  White,  «  State  v.  Dajton,  3  Zab.  59 ;  1  Hawk 

H.  k  M.  271 ;  King  v,  R.,  3  Cox  C.  C.  P.  C.  431. 

561 ;  14  Q.  B.  31 ;  R.  v.  Millard,  6  •  Infra,  §§  1277,  1282 ;  1  Hawk.  P. 

Cox   C.   C.   150 ;   R.   v.   Simmonds,   8  C.  431. 

Ibid.  190 ;  R.  v.  Hailey,  R.  &  M.  94 ;  R.  «  U.   B.   v.  Cornell,  2  Mason,   60  ; 

V.  Christian,  C.  &  M.  388 ;  R.  v.  Meek,  Bridges,  ex  parU,  2  Wood,  428 ;  S.  C. 

9  C.  &  P.  513  ;  Pippet  v,  Heam,  1  D.  under  name  of  Brown  v.  U.  S.,  14  Am. 
&  R.  2G6;  R.  v.  Fletcher,  L.  R.  1  C.  L.  Reg.  N.  S.  566;  People  v.  Lynch, 
C.  320;  U.  S.  V.  Reese,  4  Sawy.  629;  16  Johns.  549;  SUte  v.  Pike,  15  N. 
State  0.  Keene,  26  Me.  33 ;  Com.  v.  H.  83 ;  Davison  v.  Champlin,  7  Conn. 
Tobin,  108  Mass.  426 ;  State  v.  Pike,  244 ;  Wetherbee  v.  Johnson,  14  Mass. 
15  N.  H.  83;  Van  Steenburgh  v.  Kortz,  412;  Jackson  v.  Rose,  2  Va.  Cas.  34; 

10  Johns.  167;  State  r.  Hall,  7  Biaokf.  State  p.  McBride,  Rice,  400,  question- 
25  ;  SUte  v.  Lavalley,  9  Mo.  824.  ing  State  v.  Wells,  2  Hill,  687  ;  SUte 

*  R.  v.  Christian,  C.  &  M.  388 ;  R.  v.  Adams,  4  Blackf.  146 ;  People  o. 
V.  Fletcher,  L.  R.  133,  370 ;  12  Cox  C.  Kelly,  38  Cal.  145 ;  SUte  v.  Kirkpa- 
C.  77  ;  State  9.  Keene,  26  Me.  33 ;  Com.  trick,  32  Ark.  117.  See  contra,  U.  S. 
V.  Smith,  11  Allen,  243  ;  SUtet?.  Laval*  v.  Smith,  1  South,  33  ;  Buckwalter  v. 
ley,  9  Mo.  835  ;  see  Van  Steenburgh  v.  U.  S.,  11  S.  k  R.  193.  This  question  is 
Kortz,  10  Johns.  167.  discussed  in  detail  in  Whart.  Com.  Am. 

*  See  mproj  §  1267 ;  R.  v.  Cohen,  ra-  Law,  §  524. 

pra ;  SUte  v.  Whittemore,  50  N.  H.  245  ;        '  U.  S.  v.  Bailey,  9  Peters,  238. 
People  V.  Chrystal,  8  Barb.  546. 
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offence  against  the  federal  government,  the  offender  may  be  indicted 
and  punished  in  a  State  court.^  Whether  a  State  court  can  act 
generally  under  an  act  of  congress  has  been  already  discussed.* 
It  is  conceded  that  a  State  court  has  no  jurisdiction  of  false  swear* 
ing  in  a  trial  in  a  federal  court.' 

yiL  IN  A  MATTKR  MATERIAL. 

§  1276.  The  assignment  of  perjury  on  which  a  conviction  is 
asked  mudt  be  in  a  matter  wLich  was  material  to  the 
issue,^  tending  to  prove  a  fact  bearing  on  such  issue.'  swearing 
Thus,  in  a  common  case,  if  a  witness  be  asked  whether  ^n^in^^^ 
goods  were  paid  for  "on  a  particular  day^^  and  he   ™*Ji'^ 
answer  in  the  affirmative  ;  if  the  goods  were  really  paid 
for,  though  not  on  that  particular  day,  it  will  not  be  perjury,' 
unless  the  day  be  material.    It  has  also  been  ruled  that  it  was  not 
perjury  when  a  witness  falsely  swore  that  a  thing  which  occurred 
on  a  particular  Sunday  did  not  occur  on  a  Sunday  between  two 
dates  which  included  the  Sunday  in  question;  the  court  holding 
that  the  attention  of  the  witness  should  have  been  called  to  the 


1  State   V.    Whittemore,   50   N.   H.  116  Haas.  17  ;  State  v.  HobbB,40  N.  H. 

245  ;  Rump  t;.  Com.,  30  PeDn.  St.  475.  229 ;    Campbell    r.   People,   8  Wend. 

Contra^  People  v.  Sweetman,  3  Parker  636  ;  Conner  v.  Com.,  2  Va.  Cas.  30 ; 

C.  R.  358.    See  supra,  §  266,  for  discus-  Crump  v.  Com.,  75  Va.  922 ;  Rhodes' 

8ion  of  this  topic.  Case,  78  Va.  692 ;  SUte  v.  Aikens,  32 

*  See  supra,  §  266  ;  U.  S.  v,  Bailey,  Iowa,  403 ;  State  v.  Flagg,  25  Ind.  243  ; 
9  Pet.  238 ;  State  v.  Wbittemore,  50  People  v,  Gaige,  26  Mich.  30 ;  Beeoher 
N.  H.  245 ;  Wood  v.  People,  59  N.  Y.  o.  Anderson,  45  Ibid.  543 ;  Pollard  v, 
117 ;  Rump  v.  Com.,  30  Penn.  St.  475.  People,  69  111.  148;  State  v,  Hattawaj, 
Compare  People  v,  Sweetman,  3  Par-  2  N.  &  M.  118 ;  Hinch  v.  State,  2  Mo. 
ker,  C.  R.  358.  158 ;  State  v.   Bailey,   34  Ibid.   350 ; 

*  See  prior  oases  cited  to  this  sec-  Gibson  v.  State,  44  Ala.  17 ;  Nelson  v. 
tion  ;  State  v.  Sbeli«y,  11  Lea,  594.  State,  47  Miss.  621 ;  Page  v.  Stote,  59 

*  2  RusB.  on  Crimes  (6th  Am.  ed.),  Ibid.  475 ;  Martinez  v.  State,  7  Tez. 
600 ;  R.  o.  Worley,  3  Cox  C.  C.  535  ;  Ap.  394.  See  Piatt  v.  BranmsdoriT,  40 
R.  V.  Owen,  6  Ibid.  105 ;  R.  v.  Naylor,  Wis.  107.  Cf.  article  by  Prof.  Chase, 
11  Ibid.  13 ;  R.  v.  Alsop,  Ibid.  264 ;  R.  in  3  Crim.  Law  Mag.  459. 

v.  Tate,  12  Ibid.  7 ;  U.  S.  v.  Landberg,        ^  xj.  S.  v.  Shinn,  8  Sawy.  403 ;  Com. 

21   Blatch.   169 ;    State  v.  Trask,  42  v.  Grant,  116  Mass.  17. 

Vt.  152 ;   Stote  v.  Meader,  54  Vt.  126;        *  2  Ro.  Rep.  41,  46.    See  R.  o.  Lon- 

Com.  r.  Knight,  12  Mass.  274;  Com.  v.  don,  12  Coz  C.  C.  50. 

Smith,  11  AUen,  243 ;  Com.  r.  Grant, 
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particular  day.^  On  the  same  principle  it  has  been  held  that  if  a 
person  swear  that  J.  S.  beat  another  with  his  sword,  and  it  turned 
out  that  he  beat  him  with  a  stick,  this  is  not  perjury  when  the  char- 
acter of  the  weapon  is  not  at  issue.'  And,  generally,  superfluous 
and  irrelevant  matter,  stated  in  an  affidavit  for  a  writ  of  habeas 
corpuSy  although  false,  is  not  perjury.'  But  evidence  mitigating  or 
aggravating  damages  is  in  this  sense  always  material.^ 

§  1277.  Yet  when  such  apparently  superfluous  matter  goes  to  give 

circumstantiality  to  the  narrative,  and  to  form  therefore,  a 
cumstan-  Uuk  in  the  chain  of  proof,  it  becomes  material  as  contribute 
detaif  ^^  ^°g  largely  to  the  witness's  credibility-*  Bald  statements 
™*teriai       ^^  results  («.  ^r.,    "  He  struck  me,"  as  in  a  case  just 

mentioned)  want  one  of  the  prime  essentials  of  reliable 
testimony.  For  a  witness  knowingly  to  fabricate  details,  in  order 
to  strengthen  his  credibility,  is  as  much  perjury  as  is  any  other 
false  swearing.  Hence  it  has  been  rightly  held  that  perjury  may 
be  committed  in  swearing  falsely  to  a  collateral  matter  with  intent 
to  prop  the  testimony  on  some  other  point.'    Thus  where  three  or 

I  R.  V.  Stolady,  1  F.  &  F.  608.    Ab  ant  in  a  bafftardy  case,  that  he  had 

to  what   oonstitutes  fixing    the  wit-  never  kissed  the  proeecntriz,  the  qnes- 

ness^s  attention  on  a  point  see  R.  v,  tion  of  materiality  was  held  by  Wight- 

Londoii)  12  Cox  C.  C.  611.  man,  J.,  to  be  for  the  jnry.     R.   v. 

<  Hetley,   97.     See  1  Hawk.  o.  69,  Goddard,   2  F.   &  F.  361.    See  R.  v. 

8.  8.  Schlesinger,  10  Q.  B.  670 ;  2  Cox  C. 

*  White  V.  State,  1  Sm.  &  M.  149.  C.  200.     Infra,  §  1284.     Upon  the  trial 

*  State  V,  Norris,  9  N.  H.  101 ;  State  of  C.  for  perjary-in  an  affidavit,  proof 
V,  Keenan,  8  Rich.  (L.)  456.  was  given  that  the  signature  to  the 

*  R.  V,  Overton,  2  Moody,  263,  C.  k  affidavit  was  in  his  handwriting ;  and 
M.  665  ;  R.  v.  Berry,  8  Cox  C.  C.  121 ;  there  was  no  other  proof  that  he  was 
R.  r.  Mallaney,  L.  k  C.  693  ;  Com.  v.  the  person  who  made  the  affidavit.  P. 
Orant,  116  Mass.  17 ;  Wood  v.  People,  was  then  called,  and  swore  that  the 
69N.  Y.  117;  People  v.  Grimshaw,  40  affidavit  was  used  before  the  taxing 
Hun,  505  ;  20  W.  Dig.  116 ;  People  v,  mastei^,  that  C.  was  then  present,  and 
Courtney,  94  Ibid.  490 ;  Dilcher  t;.  that  it  was  publicly  mentioned,  so  that 
State,  39  Ohio  St.  130.  everybody  present  must  have  heard  it 

*  R.  V,  Tyson,  L.  R.  1  C.  C.  107 ;  that  the  affidavit  was  C.'s.  It  was 
11  Cox  C.  C.  1 ;  Com.  v.  Pollard,  12  held,  that  the  matters  sworn  were  ma- 
Met.  225  ;  People  v.  Wood,  69  N.  Y.  terial  upon  the  trial  of  C.  R.  o.  Alsop, 
117  ;  State  v.  Dayton,  3  Zab.  49  ;  State  11  Ibid.  264--C.  C.  R.  See  R.  v. 
V.  Brown,  79  N.  C.  642  ;  Floyd  v.  Stete,  Tyson,  L.  R.  1 C.  C.  107 ;  R.  v.  Murray, 
30  Ala.  511 ;  State  v.  Shupe,  16  Iowa,  1  F.  &  F.  80. 

36  ;  Parrish  v.  State,  18  Fla.  902.    On        "A  party  not  only  commits  perjury 
an  assignment  of  perjury  by  a  defend-    by  swearing  falsely  and  corruptly  as 
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more  persons  were  alleged  to  be  jointly  concerned  in  an  assault, 
and  it  was  contended  to  be  immaterial,  if  all  participated  in  it,  by 
which  of  them  certain  acts  were  done,  the  contrary  was  held,  and 
it  was  ruled  that  evidence  as  to  the  acts  of  any  one,  if  wilfully 
and  falsely  given,  constituted  perjury.^  So  the  testimony  of  a 
person  offering  himself  as  bail,  as  to  the  value  of  his  property,  is 
material,^  though  not  as  to  incidents  of  the  property  not  affecting 
its  value  ;*  and  so  of  the  answer  of  a  witness  denying  on  cross-ex- 
amination a  discrediting  fact;^  and  so  of  false  testimony  as  to 
the  credit  of  a  material  witness.^  It  is  when  the  false  swearing 
goes  to  a  point  the  existence  or  non-existence  of  which  cannot  affect 
the  question  in  dispute,  that  it  does  not  tend  to  prevent  the  due 
administration  of  justice,  and  therefore  is  not  perjury.'    Yet  a 

to  the  fact  which  \a  immediatelj  in  chancery  to  a  bill  in  equity  against 
issue,  but  also  by  so  doing  as  to  ma-  him  for  specific  performance  of  an 
teriai  circumstances  which  have  a  legi-  agreement  relating  to  the  purchase  of 
timate  tendency  to  prove  or  disprove  land,  relied  on  the  statute  of  frauds 
such  fact.  He  cannot  in  the  latter  (the  agreement  not  being  in  writing), 
case,  exonerate  himself  from  the  offence,  and  also  denied  having  entered  iuto 
because  while  the  circumstances  to  any  such  agreement.  Upon  this  de- 
which  he  thus  swore  did  not  exist,  nial  in  his  answer  he  was  indicted  for 
the  fact  sought  to  be  established  by  perjury.  It  was  held  that  the  denial 
them  did  exist."  Devens,  J.,  Ck>m.  v.  of  an  agreement,  which,  by  the  statute 
Grant,  116  Mass.  17.  See  R.  v.  Over-  of  frauds,  was  not  binding  on  the  par- 
ton,  2  Moody,  263,  C.  &  M.  655.  ties,  was  immaterial  and  irrelevant, 

Where  in  a  county  court,  on  an  ao-  and  that  the  defendant  was  entitled  to 

tion  for  having  sued  for  goods  sold,  P.,  an  acquittal.    R.  v.  Dunstou,  R.  &  M« 

the  defendant,  falsely  swore  on  cross-  109.*    As  we  wiU  see,  perjury  cannot 

examination  that  she  had  never  been  be  assigned  on  an  answer  in  chancery, 

tried  at  the  Old  Bailey,  and  had  never  denying  a  promise  absolutely  void  by 

been  in  custody  at  the  Thames  Police  the  statute  of  frauds.    R.  r.  Benesech, 

Station ;    it  was  held  on   a  trial  for  Peake's  Add.  Cas.  93.    Infra,  §  1282. 
perjury  that  this   evidence  was  ma-        P.  being  charged  with  perjury,  for 

teriai.    R.   v.   Lavey,  3  C.  &  K.  26.  having  falsely  sworn  before  magistrates 

Supra,  §  1279.  at  petty  sessions  that  D.  R.  was  the 

>  SUte  9.  Norris,  9  N.  H.  96.  father  of  her  illegitimate  child,  at  the 

s  Com.  V.  Rutland,  119  Mass.  317.  trial  the  imputed  fkther,  D.  R.,  swore 

<  Pollard  9.  State,  69  111.  148.  Infra,  that  he  never  had  intercoarse  with  her. 

§  1323.  In  corroboration  of  D.   R.,  a  witness 

«  R.  V.  Gibbons,  9  Ck>x,  60.    Infra,  was  called  who  swore  that  P.  had  told 

§  1278.  witness,  at  a  time  when  she  generally 

»  People  r.  Courtney,  94  N.  Y.  490.  denied  being  with  child,   that    **  D. 

•  R.   V.    Worley,   3  Cox  C.  C.  635 ;  R.   had   never  touched  her  clothes." 

Studdard  v,  Linville,  3  Hawks,  474.  It  was  ruled  that,  as  the  negation  was 

P.,  the  defendant,  in  an  answer  in  made  by  P.  at  a  time  when  she  gene- 
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person  swearing  falsely  to  a  material  fact  cannot  defend  himself  on 
the  ground  that  the  case  did  not  ultimately  rest  on  the  fact  to  which 
he  8 wore. ^  Whatever  forms  an  apparent  link  in  a  chain  of  evidence 
affecting  the  issue  is  in  this  sense  relevant.'  The  test  is,  was  the 
evidence  such  as  apparently  conduced  to  support  an  hypothesis 
logically  pertinent  to  the  issue.  K  not,  the  evidence,  in  the  sense 
now  before  us,  is  not  material.* 

§  1278.  Perjury  may  be  assigned  upon  a  man's  testimony  as  to 
the  credit  of  a  witness.^    He  may  also  peijure  himself  in 
twumony     ^^^  auswcr  to  a  bill  in  equity,  though  it  be  in  a  matter 
M  to  credit  not  charged  by  the  bill.* 

of  wiiuess.  °         •' 

§  1279.  A  witness's  answers  on  his  own  cross-exami- 
witnesfi's  nation,  are  material,  and  may  be  assigned  as  perjury, 
h?/own  ^^  however  discursive  they  may  be,  if  they  go  to  his 
cro85-ex-       credit.*    Nor  can  he  set  up  in  defence  that  he  was  com- 

axnlnatloii. 

pelled  to  answer  in  contravention  of  a  constitutional  right.' 

§  1280.  Hence  may  we  accept  as  a  general  rule  that  where  a 

court  illegally  admits  evidence,  such  illegality,  if  the  evidence  go 

to  the  jury,  is  not  per  se  evidence  of  immateriality.*    Thus  there 

rally  denied  being  with  child,  it  was  '  See  distinctions  taken  in  Whart. 

80  far  a  part  of  such  general  denial  Cr.  Bv.  §§  23  «f  aeg. 

that,  although  it  could  not  be  alto-  *  2  Salk.  514 ;  R.  v,  Griepe,  Ld.  Ray. 

gether  withdrawn  ttom  the  Jury,  it  was  256 ;  12  Mod.  139  ;  VTood  v.  People,  50 

not  a  corroboration  of  D.  R.'s  testi-  N.  Y.  117  ;  State  r.  Street,  IMurph.  156. 

xnonj,  on  which  alone  they  could  con-  *  R.  v.  Oreep,  5  Mod.  348.     Semble, 

Tict  her.    Another  assignment  of 'per-  1  Sid.  106,  174. 

jury  was,  that  on  the  same  occasion  P.  *  Supra j  §  1277  ;  R.  r.  Overton,  Car. 

had  falsely  sworn  that  her  master,  who  k  M.  655  ;  2  Mood.  G.  C.  263 ;  R.  t^. 

was  uncle  of  D.  R.,  had  promised  her  Lavey,  3  C.  &  K.  26  ;  R.  v.  Gibbon,  L. 

that  he  would  raise  her  wages,  and  &  C.  109 ;  R.  v,  Tyson,  L.  R.  1  C.  C. 

allow  her  to  lie  in  at  his  house,  if  she  107.     This  applies  to  his  denial  that  he 

would  swear  the  child  to  a  person  other  had  previously  said    certain  things, 

than  his  nephew,  D.  R.     It  was  held  People  v.  Barry,  63  Cal.  62. 

that  such  statement  was  not  material  '  State  v.  Maxwell,  28  La.  An.  361 ; 

to  the  issue  so  as  to  constitute  the  Mattingly  9.  State,  8  Tez.  Ap.  345. 

crime  of  perjury.     R.  v«  Owen,  6  Coz  *  R.  v.  Philpotts,  5  Cox  C.  C.  363 ; 

C.  C.  105  (Marten,  B.).     As  to  mate-  3  G.  &  K.  135  ;  2  Den.  C.  C.  302  ;  R.  r. 

rialty  see,  also,  mpra,  $  1246.  Gibbon,  L.  k  0.  109  ;  9  Cox  C.  C.  105 ; 

1  Wood  V.  People,  59  N.  Y.  117.  Chamberlain  v.  People,  23  N.  Y.  85. 

>  R.   V.  Naylor,   11  Cox  C.  C.  13 ;  Supra,  §  1254. 

R.  V.  Courtney,  7  Ibid.  Ill ;  Com.  v.  It  having  become  material  to  prove 

Grant,  116  Mass.  17.  whether  J.  had  died  before  M.,  the 
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may  be  perjury  in  giving  evidence  which  could  have  been  excluded 
as  secondary.^    And  a  witness  who  was  admitted  to  tes-   inadmiMi. 
tify,  though  incompetent,  may  be  indicted  for  perjury  in  ^^^^? 
his  testimony.*    Perjury^  also,  may  be  assigned  on  affi-   material- 

Itv 

davits  never  actually  put  in  evidence.*    The  rule  as  to 
statutory  affidavits  has  been  already  considered.^ 

§  1281.  On  the  other  hand,  the  fact  that  certain  testimony  was 
admitted  in  evidence  is  not  by  itself  sufficient  to  warrant 

,       .    ,  ,  AdmlBslon 

a  jury,  upon  the  tnal  of  the  indictment  for  perjury,  to  not  conciu- 

inifer  that  such  testimony  was  material  to  the  issue.*  material 

§  1282.  Swearing  to  a  falsehood  necessarily  and  abso-  *^y* 

lutely  ineffective  is  not  perjury ;  but  it  is  otherwise  when  Pnmdfade 

the  falsehood  is  capable  of  a  primd  facie  though  only  ityissuffl- 

temporary  effect.    A  man,  for  instance,  denies  on  oath  ^^^^^ 

defendant  on  the    trial    prodnoed    a  of  A.    A.  had  obtained  an  affiliation 

document  purporting  to  be  a  oopy  of  aummons  against  H.,  and  in  her  oross- 

J.'s  will,  and  falsely  swore  that  he  had  examination  denied  haying  had  con- 

ezamined  it  with  the  original  will  in  nection  with  P.  in  September,  1860  (a 

the  registry ;  and  also,  that  he  had  time  which  could  not  have  made  him 

examined  a  memorandum  at  the  foot  the  father  of  the  child).    P.  was  called 

of  the  copy  of  the  will  with  the  entry  as  a  witness  on  behalf  of  H.,  and  swore 

in  a  book  called  the  Act  Book  in  the  that  he  had  connection  with  A.  in  the 

same  registry.     The  Judge  offered  to  month  named.     It  was  determined  that 

admit  the  evidence,  but  it  was  with-  although  his  evidence  was  legally  inad- 

drawn  ;  it  was,  in  point  of  law,  in  ad-  missible,  yet  being  admitted,  it  became 

missible.     It  was  held  that  the  oircum-  material,  and  perjury  might  be  assigned 

stances  that  the  evidence  was  inad-  upon  it. 

missible,  and  was  withdrawn,  did  not  '  Howard  to.  Sexton,  4  N.  Y.  157. 

affect  the  question  of  perjury,  as  it  '  Van  Steenburgh  r.  Sorts,  10  Johns, 

oould  not  purge  the  false  swearing;  167;   Montgomery  v.  State,  10  Ohio, 

and    that,    as    it    was    not    material  220.    But  see  R.  v.  Clegg,  19  L.  T.  (N. 

whether    probate    of    J.'s    will    was  S.)  47.     Supra,   §§   1254,    1271.     Cf. 

granted  in  the  lifetime  of  M.,  if  the  article  in  London  Law  Times,  April  9, 

evidence  of  the  prisoner  had  been  re-  1881 ;  3  Crim.  Law  Mag.  461-4. 

ceived  it  would  have  been  material  to  *  R.  v.  Christian,  1  C.  &  M.  388 ; 

the  issue,  and,  consequently,  that  the  State  v,  Whittemore,  50  N.  H.  246  ; 

false  oath  of  the  prisoner  amounted  to  State  i;.  Flagg,  29  Ind.  24. 

perjury.     R.  9.  Phillpotts,  2  Den.  C.  «  Supra,  §  1267. 

C.  302 ;  3  C.  &  K.  135 ;  T.  &  M.  607 ;  •  R.  p.  Tate,  12  Cox  C.  C.  7 ;  R.  v. 

5  Cox  C.  C.  363.  Southwood,  1  F.  &  F.  356 ;   Com.  v. 

In  R.  V,  Gibbon,  L.  k  C.   109;    9  Pollard,   12  Met.    225.    See  Com.   v. 

Cox  C.   C.   105,  P.  was  indicted  for  Parker,  2  Cush.  212  ;  Ross  v.  Rouse,  1 

having  falsely  sworn  that  in  Septem-  Wend.  475  ;  Wood  v.  People,  59  N.  T. 

ber,  1860,  he  had  carnal  knowledge  117 ;  3  Crim.  Law  Mag.  475. 
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a  promise  which  the  statute  of  frauds  requires  to  be  in  writing. 
Hence,  in  jurisdictions  in  which  such  promise  is  absolutely  void,  the 
denial  of  it  is  not  perjury,  for  the  denial  touches  a  non-existent 
object  ;^  and  so  when  the  alleged  false  oath  is  as  to  the  addition  to 
a  writing  of  certain  words  which  are  utterly  without  legal  effect, 
and  when  such  denial  is  not  made  to  prop  up  the  defendant's  testi- 
mony in  things  material  ;*  and  so  when  the  false  oath  is  made  to  a 
matter  which  is  an  absolute  nullity.*  But  the  false  swearing  to 
matter  which,  however  valueless  and  ineffective  ultimately,  has  yet 
some  primdfaciej  though  illusory,  weight,  is  perjury ;  for  by  this 
injury  and  annoyance  to  another  may  be  at  least  transiently  wrought.^ 
A  similar  distinction  in  forgery  has  been  noticed  f  it  not  being 
indictable  to  forge  an  absolutely  void  instrument,  though  it  is  other- 
wise as  to  an  instrument  only  voidable.  In  other  words,  a  fabrica- 
tion aimed  into  blank  air,  where  there  is  no  possibility  of  injury,  is 
not  indictable ;  but  such  fabrication  is  indictable  when  there  is  a 
possibility  of  injury,  no  matter  how  remote,  contingent,  or  ephemeral. 
\  1288.  Hence,  when  opinions  are  irrelevant,  they  are  not  sub- 
jects of  perjury,*  as  is  the  case  with  the  opinion  of  a 
opfDions  witness  as  to  the  law  of  the  land.^  But  when  relevant 
j^^ts  of  ^^d  material  (as  with  the  opinions  of  experts,  and  of 
perjury.  jurists  testifying  to  foreign  laws),  it  is  otherwise.*  Emi- 
nently is  this  the  case  when  such  opinion  is  a  summary  of  facts 
claimed  to  be  known  by  defendant.*  As  has  been  seen,  however, 
mere  opinions  honestly  expressed,  though  on  insufficient  evidence, 
are  not  perjury.^* 

1  R.  V,  Dnnston,  R.  &  M.  (N.  P.)  '  State  t^.  Henderson,  90  Ind.  406. 

109— Abbott,  C.  J. ;  R.  r.  Beneseoh,  •  See  Whart.  on  Crim.  £v.  §§  225, 

Peake's  Add.  Cas.  93— Eenyon,  C.  J.,  455,  458,  460,  as  to  when  opinions  be- 

cited  supra,  §  1277.  oome  primary  proof.     R.  v,   Pedlej,  1 

<  People  V.  McDermott,  8  Cal.  288.  Leaoh,  365  ;  R.  v.  Sohlesinger,  10  Q.  B. 

s  R.  V,   Fairlie,  9  Cox  C.  C.  209 ;  670 ;  2  Cox  C.  C.  200 ;  Fergus  v.  Hoard, 

State  V.  Steel,  1  Yerg.  394.  15  HI.  357 ;  State  v.  Lea,  3  Ala.  602 ; 

«  R.  0.  Yates,  C.  k  M.  132 ;  Com.  v.  R.  v.  Cowan,  24  Up.  Can.  (Q.  B.)  606. 

Parker,  2  Cnsh.  212.  See  State  v,  Crnikshank,  6  Blackf.  62. 

•  Supray  §  696.  *  Com.  v.  Thompson,  3  Dana,  301 ; 

•  R.  tf.  Crespigny,  1  Esp.  280 ;  R.  v.  SUte  r.  Cruikshank,  6  Blackf.  62 ; 
Pepys,  Peake  (N.  P.)  187.  This  ap-  Hooh  r.  People,  3  Mioh.  652;  State  v. 
plies  to  an  opinion  as  to  the  meaning  Terry,  30  Mo.  368. 

of  a  dooament,  nnless  the  object  be  to       ^  SuprOf  §  1246. 
restore  a  document  which  is  lost.  Ibid. 
State  9.  WolFerton,  8  Blackf.  453. 
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§  1284.  According  to  Lord  Campbell,  the  materiality  of  the  al- 
leged false  oath  is  for  the  jury.^  But  the  weight  of  au- 
thority is  that  it  would  be  error  to  leave  the  question  to  ^^Jj'^ourt^ 
the  jury  without  definite  instructions  from  the  court.* 
And  the  proper  course  is  for  the  court,  assuming  all  the  evidence  to 
be  true,  to  determine  whether  the  particular  article  of  evidence  is 
or  is  not  material.  Any  dispute  as  to  the  truth  of  facts,  however, 
must  go  to  the  jury.^ 

VIII.    INDICTMENT.* 

§  1285.  Each  point  in  the  definition  of  perjury  must  be  distinctly 
shown  on  the  indictment,  subject  to  the  statutory  or  other  qualifica- 
tions hereafter  stated.    Thus  it  must  appear  that  the  oath  was, — 

!•  Wilful  and  Corrupt. 

§  1286.  The  indictment  must  aver  that  the  defendant  ^'  wilfully 
and  corruptly'*  swore  falsely.*  And  an  indictment  which 
charges  that  the  prisoner  '*  feloniously,  corruptly,  know-  must 
ingly,  wilfully,  and  maliciously  swore,"  omitting  the  word  fufnfes  and 
"falsely,"  but  concluding  "and  so  the  defendant  in  corruption, 
manner  and  form  aforesaid  did  commit  wilful  and  corrupt  perjury," 
is  bad.*  But  in  another  case,  an  indictment  which  stated  that  the 
defendant "  did  voluntarily,  and  of  his  own  free  will  and  accord, 
propose  to  purge  himself  upon  oath  of  the  said  contempt,"  nega- 
tiving by  express  averments  the  truth  of  the  oath,  and  concluding, 
that  the  defendant  "  did  knowingly,  falsely,  wickedly,  maliciously, 
and  corruptly  commit  wilful  and  corrupt  perjury,"  was  held  good.^ 

1  R.  V.  Lavej,  3  C.  &  K.  26 ;  R.  r.  land,  3  Der.  114 ;  Parrish  v.  State,  18 

Worlej,  3  Cox  C.  C.  535.    See  R.  v.  Fla.  902. 

Coartnej,  7  Ibid.  Ill ;  R.  v.  Goddard,  •  R.  v.  Oxlej,  S  C.  &  K.  317 ;  State 

2  F.  &  F.  361.     ^ra,  §  1277.  v.  Davis,  84  N.  G.  629.     See  Whart.  Cr. 

>  R.  V.  MuUanj,   L.  &  C.  593 ;   10  PI.  &  Pr.  §  264. 

Cox  C.  C.  97 ;  R.  v.  Southwood,  1  F.  &  i  Resp.  v.  NeweU,  3  Yeatea,  407.    In 

F.  366  ;  Com.  v.  Parker,  2  Cosh.  212 ;  R.  v.  Cox,  1  Leach,  82,  **  wilfully''  was 

Hutohlns    V.   Blood,   25  Wend.   413 ;  held  to  be  unnecesaarj  when  '*  falsely, 

Steinman  v.  McWilliams,  6  Barr,  170;  maliciously,  wickedly,  and  oormptly" 

State  1^.  Lewis,  10  Kans.  157.  were  used.    In  Johnson  v.  People,  94 

s  See  Cothran  v.  SUte,  39  Miss.  541 ;  111.  505,  it  was  held  that  **  knowingly'' 

Stater.  Lewis,  10  Kans.  157.  could  be  dispensed  with  when  *<wil- 

«  For  forms  of  indictment,  see  Whart.  fully' '  and  *  *  corruptly' '  were  used. 

Preo.  577  et  teq.  In  SUte  v,  Bixler,  13  Md.  Reo.  103 

*  Supra,  &§  1245  ei  aeq.    State  v.  Car-  (1884),  "corruptly"  was  dispensed  with. 
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We  may  in  general  conclude  that  at  common  law  the  words  ^^  wil- 
fully," "  corruptly,"  and  "  falsely,"  are  terms  which  cannot  be 
omitted  with  safety.^ 

2.  Sworn  before  Competent  Jurisdiction, 

§  1287.  ^'Duly  sworn"  is  sufficient  to  describe  the  swearing; 

Oath  must  ^^^  ^^^^  ^^®  particular  mode  be  set  forth.*  Hence  it  is 
be  properly  sufficient  to  avcr  that  the  defendant  ''  did  then  and  there 
in  due  form  of  law,  take  his  corporal  oath,"  without 
stating  whether  he  was  sworn  on  the  gospels,  or  with  uplifted  hand.* 
But  '*  sworn"  (or  affirmed)  must  be  distinctly  alleged  ;*  and  where 
the  procedure  is  special,  prescribed  by  statute,  the  special  oath  so 
prescribed  must  be  averred.* 

At  common  law  the  name  and  office  of  the  person  or  court  admin- 

An  iDdictment  against  an  i&solvent  *  See  infra,  §  1305  ;  R.  f.  McCarther, 

debtor  for  perjury,  in  swearing  to  a  Peake,  211 ;  Tuttle  v.  People,  36  N.  Y. 

schedule  which  did  not  discover  cer-  431 ;    Dodge  v.  State,  4  Zabr.  455  ; 

tain  debts  owing  to  him,  was  held  bad  State  v.  Farrow,  10  Rich.   165.    See 

on  demurrer  for  not  averring  that  he  Com.  v.  Warden,  11  Met.  406  ;  People 

well  knew  and  remembered  that  the  v,  Warner,  5  Wend.  271. 

omitted  debts  were  then  justly  due  and  *  Resp.   v.  Newell,  3    Teates,  407. 

owing  to  him.    Com.  v.  Cook,  1  Rob.  See  State   v.  Freeman,   15  Vt.    723 ; 

(Va.)  729.  Jackson  v.  State,  15  Tez.  Ap.  579. 

That    the  words   *'  committed  per-  *  State    v.   Divoll,  44   N.   H.   140 ; 

jury"  are  not  essential  when  the  con-  State  v,  Hamilton,  65  Mo.  567. 

stitnents  of  the  offence  are  given,  see  Ithas  been  ruled  that  incases  where, 

Massie  t%  State,  5  Tex.  Ap.  81.  to  give  magistrates  jurisdiction  to  hear 

^  R.  V.  Stevens,  5  B.  &  C.  246 ;  R.  v.  a  case  punishable  on  summary  convio- 

Richards,  7  D.  &  R.  665  ;  R.  v,  Harris,  tion,  it  is  essential  that  they  should 

1  Ibid.  578 ;  5  B.  &  A.  926 ;  U.  S«  v.  have  an  information  on  oath  made  be- 

Baboook,  4  McLean,   113  ;  Thomas  v,  fore  them,  it  is  not  sufficient  in  an  in- 

Com.,  2  Rob.   (Va.)   795  ;  Cothran  v.  dictment  for  perjury,  alleged  to  have 

State,  39  Miss.  541 ;  State  v.  Carland,  been   committed    on    the    hearing  of 

3  Dev.  114  ;  State  v.  Bobbitt,  70  N.  C.  such  information,  to  allege  that  before 

81 ;  Juaracqui  v.  State,  28  Tex.  625 ;  M.  G.,  Esq.,  and  T.  H.  H.,  clerk,  two 

State  V.  Webb,  41  Ibid.  67  ;  Allen  t^.  of   the   justices,  etc.,  the  magistrates 

State,  42  Ibid.  12.     Under  Iowa  stat-  who  heard  the  case,  J.  O.  came  and 

ute,  see  State  t>.  Morse,  1  Greene,  503.  exhibited  a  certain  information  upon 

**  Knowingly"  is  said  not  to  be  necessary  oath,  because  it  does  not  sufficiently 

when    "  falsely,    wilfully,    and    cor-  show  that  J.  O.  was  sworn  before  M. 

ruptly"  are  averred.    State  v.  Sleeper,  G.   and  T.  H.  H.    R.   v.  Goodfellow, 

37  Vt.  122.    Under  Texas  sUtute,  see  Car.  k  M.  569. 

Smith  V.  State,  1  Tex.  Ap.  620.  >  State  v,  Blaokstone,  74  Ind.  592. 
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istering  the  oath  ma8t  be  given,^  and  a  variance  in  this  respect  is 
fatal.' 

It  is,  however,  enough  to  allege  swearing  before  a  court ;'  and 
proof  of  swearing  before  an  officer  of  court,  in  presence  of  the 
court,  will  sustain  an  allegation  of  swearing  before  or  by  the  court.^ 

An  indictment  charged  the  defendant  with  having  sworn  to  tell 
<^  the  truth,  the  whole  truth,  and  nothing  but  the  truth."  The  evi* 
dence  was  that  he  was  sworn  to  tell  ^^  the  whole  truth  and  nothing 
but  the  truth."     It  was  held  that  the  variance  was  immaterial.'^ 

§  1288.  By  Stat.  28  Geo.  II.  c.  11,  it  is  ^'  sufficient  to  set  forth 
.     .     .     .    by  what  court,  or  before  whom  the  oath  was  Detailed 
taken,  averring  such  court  or  person  or  persons  to  have   authority 
competent  authority  to  administer  the  same."     By  the   xie«d  not 
English  practice,  under  the  statute,  the  nojture  of  the 
authority  need  not  be  specified.*    In  the  United  States,  there  are 
jurisdictions  in  which  the  relaxation  of  the  common  law  affected  by 
the  statute  has  not  been  accepted ;  and  where  it  has  been  held 
necessary  to  set  forth  all  the  facts  essential  to  constitute  the  author- 
ity to  administer  the  oath.^     But  as  a  general  rule,  the  principle  of 
the  statute  has  been  accepted  among  us  as  virtually  a  part  of  the 
common  law,*  though  it  must  appear  from  the  indictment  that  the 
officer  administering  the  oath  was  of  a  class  authorized  bylaw  to  act 
in  such  capacity.*    Beyond  this  specification  n^d  not  be  pushed. 
Thus,  it  has  been  held,  that  where  an  oath  before  a  foreman  of  a 

«  Kerr  v.  People  42  HI.  307;  State  r.  State,  1  Carter  (Ind.),   232.    See 

V.    Street,   1    Murph.    156  ;    State  r.  State  v,  Hanson,  39  Me.  337  ;  State  v, 

Hardwick,  2  Mo.  185.  Nlckerson,  46  Iowa,  447. 

>  Hitesman  v.   State,  48  Ind.   473 ;        •  U.    S.  v.  Deming,  4  McLean,  3 ; 

State  i;.  Harlis,  33  La.  An.  1172  ;  State  State  v.  Langley,  34  N.  H.  529  (cited 

t;.  Oppenheimer,  41  Tex.  82.  infra,  §  1297)  ;  Com.  v.  Hatfield,  107 

<  Campbell  v.  People,  8  Wend.  636.  Mass.  227 ;  Burns  v.  People,  59  Barb. 

•  Supra,  §  1257  ;  infra,  §  1315.  531 ;  People  p.  Warner,  5  Wend.  271 ; 

•  State  V.  Gates,  17  N.  H.  373.  See  State  v,  Ludlow,  2  South.  772 ;  State 
R.  V.  South  wood,  1  F.  &  F.  356.  r.  Dajton,  3  Zabr.  49  ;  State  v.  Wise, 

•  R.  V,  Calanan,  6  B.  &  C.  102 ;  9  3  Lea,  38  ;  Kimmel  v.  People,  92  111. 
D.  &  R.  97 ;  R.  v.  Dotj,  13  Up.  Can.  467 ;  State  t;.  Schill,  27  Iowa,  263 ; 
(Q.  B.)  398;  R.  v.  Mason,  29  Ibid.  Stofer  r.  SUte,  3  W.  Va.  689;  Stater. 
431.  See  Bupis  v.  People,  59  Barb.  Belew,  79  Mo.  584 ;  Stewart  v.  State,  6 
531.  Tex.  Ap.  184 ;  Bradberry  v.   State,  7 

T  State  p.   Gallfmon,   2  Ired.  372 ;    Ibid.  375.     Infra,  §§  1294,  1325. 
Lodge  p.  Com.,  2  Qrat.  579  ;  McGregor        *  State  v.  Crumb,  68  Mo.  206. 
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grand  jury  is  averred,  this  is  enough  without  stating  the  fore- 
man's name  in  detail.^  It  must,  however,  be  specifically  averred 
that  the  person  or  court  administering  the  oath  had  authority  so 
todo.« 

§  1289.  Under  any  circumstances,  however,  where  the  oath  was 
Otherwise  ^^^^  before  a  subordinate  statutory  officer,  specially 
with  Bpe-      empowered  to  administer  an  oath,  it  is  necessary  that  the 

cial  Etat-  .  • 

utory  offl.  facts  Setting  forth  his  authority  should  be  averred.  Thus, 
^^'  it  is  not  enough  to  aver  that  the  perjury  was  committed 

before  ^'  a  commissioner  of  the  United  States  duly  appointed." 
The  mode  and  authority  of  the  appointment,  and  the  official  title  of 
the  officer,  must  be  set  out.* 

§  1290.  The  jurisdiction  of  the  court  over  the  subject  matter  must 

be  distinctly  averred.^    The  title  of  the  court  must  be 

tion  must     corrcctly  given  ;^  and  if  a  quorum  is  essential  to  jurisdic- 

be  averred.   ^^^^^  j^  j^  proper  to  aver  that  a  due  quorum  of  the  judges 

was  present.*  But  if  jurisdiction  be  averred,  the  subordinate  pre- 
requisites of  regularity  may  be  inferred  from  the  other  allegations, 
when  not  explicitly  stated.^    Thus,  in  perjury  committed  by  a 

1  St.  Clair  v.  State,  11  Tex.  Ap.  297.  &  11  Viot.  c.  102  (Insolvent  Debtors' 

'  State  V,  Owen,   72  Mo.  440,  and  Acts),  filed  and  presented  at  the  coanty 

prior  cases  cited  in  this  section.  court  of  S.,  at  W.,  bj  the  defendant ; 

*  U.  S.  V,  Wilcox,  4  Blatch.  G.  C.  that  he  afterwards  obtained  an  order 
391.  See  Flint  v.  People,  35  Mich,  of  protection ;  but  afterwards,  while 
491.  the  proceedings  were  pending  in  the 

*  State  V.  Hanson,  39  Me.  337  ;  State  county  court,  to  wit,  at  the  time  of  the 
V.  Thurstin,  35  Ibid.  205 ;  State  r.  filing  the  petition  and  schedule,  he 
Plammer,  50  Ibid.  217 ;  Steinson  v.  came  before  E.,  a  commissioner  to  ad- 
State,  6  Yerg.  531 ;  State  v,  Witherow,  minister  oaths  in  chancery,  duly  ap- 
3  Murph.  153  ;  B.  v.  Doty,  13  Up.  Can.  pointed  and  empowered  to  act  in  the 
(Q.  B.)  398.  matter  of  the  insolvent,  and  take  the 

*  State  V,  Street,  1  Murph.  156 ;  State  defendant's  oath  then  and  there  at  the 
V,  Knight,  84  N.  C.  789.    Infra,  §  1314.  county  court,  and  within  the  Jnrisdio- 

*  State  V,  Freeman,  15  Vt.  723.  tion  aforesaid,  for  the  purpose  of  mak- 
T  R.  V.  Virrier,  4  P.  &  D.  161 ;    12    ing    an  affidavit,   and    verifying    his 

Ad.  &  El.  317  ;  Walker  v.  R.,  8  El.  &  petition  on  oath,  and  was  duly  sworn 

Bl.  439 ;   Com.  v,  Hatfield,  107  Mass.  before  E.,  and  swore  and  took  his  oath 

227.     Supra^  §  1257.  that  the  affidavit  then  made  was  true, 

It  has  been  held  that  Jurisdiction  is  K.  having  competent  power  and  au- 

sufficiently  averred  in  an  indictment  thority  to  administer  the  oath.     The 

which  charges  that  a  petition  for  pro-  indictment  went  on  to  aver  that  certain 

tection  from  process  was,  under  5  &  6  matter  was  material  in  the  matter  of 

Vict.  c.  116,  7  &  8  Vict  o.  96,  and  10  of  the  insolvency,  and  that  the  affidavit 
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petitioner  in  bankruptcy,  it  is  unnecessary  to  set  forth  the  petition ; 
such  reference  to  it  as  will  show  its  character  and  object  is  suffi- 
cient.^ In  States  where  the  statute  of  George  II.  is  not  in  force, 
and  where  there  is  no  similar  relaxing  statute,  there  is,  as  has  been 
seen,  authority  to  the  effect  that  the  whole  record  should  be  set 
forth.  But  such  cumbrous  and  entrapping  particularity  will  scarcely 
at  present  be  anywhere  exacted. 

\  1291.  If  the  facts  be  stated,  as  to  time  or  place,  with  uncer- 
tainty or  repugnancy,  the  indictment  will  be  bad.*  And 
a  variance  as.  to  time  of  oath,  when  the  latter  is  proved  ?J™®  ^^^ 
by  record,  is  fatal.*  But  where  the  indictment  charged  ^  ^^''"^ 
the  defendant  with  having  committed  perjury,  by  swear- 
ing at  a  court  in  July  that  he  had  witnessed  a  transaction  in  October 
of  the  same  year,  it  was  held  not  to  be  such  a  repugnancy  as  to 
afford  cause  for  arresting  judgment/ 

8.  In  a  Judicial  Proceeding, 

§  1292.   An  indictment  for  perjury,  either  at  com-   judicial 
mon  law  or  under  28  George  II.  c.ll  ,  which  does  not  £[U^^^*^ 
show  on  its  face  that  the  oath  was  in  a  judicial  proceed-  averred, 
ing,  is  bad.* 

Thus,  an  omission  to  charge  in  the  bill  of  indictment  that  the 
matter  of  traverse  tried  between  the  State  of  Tennessee  and  D., 

was  false  in  respect  thereof.    The'  de-  An  indictment  was  held  defective 

fendant  was  convicted,  and  judgment  which  merelj  stated  that  the  defen- 

SQstained.     Walker  v.  R.  (in  error),  8  dant,  intending  to  subject  W.  M.  to  the 

El.  &  Bl.  439  ;   27  L.  J.  M.  C.  43.    See  penalties  for  felonj,  went  before  two 

$ttpra^  §§  1287  et  8eq.  magistrates,    and    **  did    depose    and 

>  U.  8.  9.  Doming,  4  McLean,  3.    Su*  swear,''  etc.,  setting  ont  a  deposition, 

pra,  $  1289  ;  infra,  §  1299.  which  stated  that  W.  B.  had  put  his 

*  State  9.  Hardwiok,  2  Mo.  185.  hand  into  the  defendant's  x)ocket  and 

*  Whart.  Cr.  Bv.  §  103  a.  Infra,  §  taken  ont  a  £5  note,  and  assigning  per- 
1314 ;  U.  S.  V,  McNeal,  1  Qallis.  387 ;  jury  npon  it.  The  defects  stated  were 
U.  U.  V,  Bowman,  2  Wash.  C.  C.  328 ;  that  the  indictment  did  not  show  that 
Com.  v.Monahan,  9  Qraj,  119  ;  Rhodes'  anj  charge  of  felony  had  been  pre- 
Case,  78  Va.  692.  vionslj  made,   or  that  the  defendant 

*  State  V,  McKennon,  Harp.  302.  then  made  any  charge  of  felon j,  or 

*  R.  9.  Overton,  4  Q.  B.  83  ;  3  G.  &  that  any  judicial  proceeding  was  pend- 
D.  133 ;  State  v.  Lament,  2  Wis.  437  ;  ing  before  the  magistrate.     R.  r.  Pear- 
Morrell  9.  People,  32  111.  499.     See  for  son,  8  C.  &  P.  119.     Supra,  §  1277. 
adequate  form  Com.  9.  Carol,  105  Mass. 
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touching  which  the  defendant  gave  his  evidence ,  was  by  indictment 
or  presentment,  is  fatal.^ 

§  1298.  It  has  been  shown  that  it  is  necessary  that  the  proceed- 
Most  ^"S^  should  have  been  regular.'  Thus,  where  it  becomes 
appear  that  necessary ,  in  charging  the  commission  of  the  offence,  to 
iogrswero  allege  that  a  certain  term  of  county  court  was  duly 
^^  ^'  holden,  it  is  not  at  common  law  sufficient  to  allege  that  it 
was  holden  by  and  before  the  chief  judge  of  such  court,  without 
mention  of  any  assistant  judges.*  And  it  must  appear  that  the 
party  administering  the  oath  had  authority.^ 

§  1294.  Curable  irregularities,  however,  are  not  fatal.'^  Thus  it 
But  iTvetni-  *®  ^^  defence  to  perjury  on  an  affidavit  that  the  affidavit 
larities         was  not  filed.*    Nor,  under  most  recent  statutes  of  jeo- 

whicti  are 

curable  are  fails,  is  a  variance  in  details  of  record  fatal.^ 

not  fatal.  ^  1295.  It  is  Otherwise  as  to  essential  prerequisites. 

M  to^ea^^n-  '^^^  judgment  was  arrested  in  a  case  where  peijury 

tiaicondi-  ytm  charged  to  have  been  committed  in  what  was  in 

tiODS.  °  . 

effect  an  affidavit  on  an  interpleader  rule ;  and  the  in- 
dictment set  out  the  circumstances  of  a  previous  trial,  the  verdict, 
the  judgment,  the  writ  of  fieri  facia^j  the  levy,  the  notice  by  the 
prisoner  to  the  sheriff  not  to  sell,  and  the  prisoner's  affidavit  that  the 
goods  were  his  property,  but  omitted  to  state  that  any  rule  was  ob- 

>  Steinson  v.  State,  6  Yerg.  531.  B.  that  daj,  or  for  a  fortnight  before. 

<  Supra,  §§  1267,  1273,  1287.  It  was  ruled  that  it  was  suiftcieDtly 

It  was    averred   in  the  indictment  alleged  in   the    indictment    that   the 

that  after  K.  was  duly  summoned  to  offence  was  one  over  which  the  justices 

appear  before  certain  Justices,  being  had  Jurisdiction,  and  that  it  was  com- 

and  acting  as  two  Justices  of  the  peace  mitted  in  a  place  where  they  had  jur- 

in  and  for  a  county,  to  answer  before  isdiction.    R.  v.  Shaw,  L.  &  C.  579  ;  10 

such    Justices   a    certain   information  Coz  C.  G.  66. 

and  complaint  against  him,  of  having  '  State  v.  Freeman,  15  Vt.  723. 

opened  his  house  (a  beer-house)  on  a  *  Supra,  §  1251 ;   see  Eighmy  v,  Peo- 

Sunday,  for  the  sale  of  beer,  after  three  pie,  79  N.  Y.  546. 

and  before  five  in  the  afternoon ;  K.  *  See  aupra,  §  1273.   State  v.  Shanks, 

duly  appeared  before  the  Justices   at  66  Mo.  560. 

the  petty  sessions  of  a  petty  sessional  ^  R.  i\  Crossley,  7  T.  R.  315.   Supra, 

division  in  the  county,  and  that  at  the  §  1288.     See  R.  v.  Hailey,  1  C.  &  P. 

hearing,  the  defendant,  being  called  as  258 ;  R.  &  M.  94 ;  State  r.  Langley,  34 

a  witness  for  K.,  falsely  swore  that  he  N.  H.  529.   See  State  v.  Sleeper,  37  Vt. 

had  not  been  in  the  hoose  of  E.  at  all  122.     Supra,  §  1289. 

that  day  ;   that  he  had  never  seen  a  '  Com.  v.  Soper,  133  Mass.  393. 

certain  policeman,  and  had  not  been  in 
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tained  according  to  the  provisions  of  the  interpleader  act.^  And  an 
indictment  for  perjury  in  false  swearing  to  a  bill  of  eqaitj  which 
does  not  show  that  the  bill  is  one  which  is  required  to  be  verified 
by  oath,  is  insufficient.* 

§  1296.  But  so  radically  have  the  statutes  of  jeofails,  and  those 
for  relaxing  the  old  common  law  strictness  in  this  re- 
spect, affected  this   portion  of  criminal  pleading,  that  pracU^T" 
there  is  probably  no  State  in  which  it  would  now  be  Sai^avSv" 
held  necessary  to  set  out  the  whole  record  of  the  suit  in  ™«nt«  of  ^ 

•^  ,  ,  record  need 

which  the  perjury  is  alleged  to  have  been  committed.    It  be  intro- 
is  generally  enough  to  state  correctly  the  facts  showing 
that  the  court  had  jurisdiction,  that  the  oath  was  duly  administered, 
and  that  the  proceedings  were  regular.' 

I  R.  V.  Bishop,  C.  &  M.  302.  that  this  was  not  a  snffioient  charge  of 

*  People  r.  Gaige,  26  Mich.  30.    See  the   jurisdiction  of   the  oonrt  before 

Silver  r.  State,  17  Ohio,  366.  which  the  case  was  tried.    Steinson  r. 

'  Several  cases  to  this  i>oint  have  State,  6  Yerger,  531. 

been  grouped  in  other  sections  of  the  In  perjurj  in  taking  a  false  oath  be- 

present  chapter.     In  addition  to  these  fore  a  regimental  court  of  inquiry,  it 

the  following  maj  be  examined  :—  has  been  ruled  in  Virginia,  where  the 

An  indictment  for  perjury,  alleged  statute  of  George  II.  is  not  in  force, 

to  have  been  committed  on  a  writ  of  that  the  indictment  ought  to  set  forth 

trial,  stated  the  trial  to  have  taken  of  what  number  of  officers  the  court  of 

place  before  the  high  sheriff.     It  was  inquiry  consisted  of,   and  what  was 

proved  that  when  the  defendant  gave  their  respective  rank,  so  as  to  enable 

evidence  on  the  writ  of  trial,  neither  the  court  to  discern  whether  the  said 

the  high  sheriff  nor  the  under  sheriff  court  of  inquiry  was  constituted  ae- 

was  present,  but  that  the  writ  of  trial  cording  to  law.    Com.  v,  Conner,  2  Va. 

was  executed  before  M.  S.,  the  sheriff's  Cas.  30. 

assessor,  who  was  proved  to  have  been  It  is  not  necessary  in  averring  the 
in  the  constant  practice  of  acting  as  the  authority  of  an  officer  to  administer  an 
sheriff's  assessor  and  deputy  ;  but  the  oath,  in  an  indictment  for  perjury,  to 
writ  of  trial  was  directed  to  the  sheriff,  aver  that  he  then  and  there  had  au- 
and  it  was  stated  in  the  postea  that  the  thority,  if  time  and  place  had  been 
trial  took  place  before  him ;  it  was  added  to  the  act  of  taking  the  oath  be- 
held by  the  judges  that  the  allegation  fore  him.  State  v.  Dayton,  3  Zab.  49  ; 
in  the  indictment  was  supported,  and  cited  supra,  §§  1251,  1269,  1277,  1288. 
that  it  sufficiently  appeared  that  M.  S.  It  ia  sufficient,  so  far  as  concerns  the 
had  authority  to  execute  the  writ  of  mode  of  taking  the  oath,  where  the  in- 
trial.    R.  V.  Dunn,  1  C.  &  K.  730.  dictment  charges  that  the  oath  was 

Where  the  indictment  charged  per-  taken  before  the  judge,  and  the  evi- 

Jnry  in  a  matter  of  traverse  between  dence  was  thereupon  given  to  the  ju- 

ihe  State  of  Tennessee  and  D.,  for  an  rors.   State  v.  Witherow,  3  Murph.  153. 

*' assault  and  battery,*'  it  was  held  The  style  of  the  court  maybe  suffl- 
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4.  How^  and  to  what  Uxtenty  the  alleged  False  Matter  i»  to  be  set 

out. 

§  1297.  The  same  rigor  has  not  been  required  in  this  country  in 
Verbal  ex-  ^^®  Setting  forth  of  the  alleged  false  oath  of  the  defend- 
actness  in     ant,  as  Under  the  statute  of  Elizabeth  was  considered 

sworn  mat-  ..i.      -r^i      iimi  ••         .11 

ter  not  essential  in  England.^  Thus,  it  is  said  that  at  common 
neceasary.     j^^^^  j^  j^  ^^j^  j^q^^^^ltj  to  Set  forth  the  substanco  of 

the  oath,  and,  when  that  is  done,  an  exact  recital  is  not  necessary  ;* 
hence,  when  the  article  ^^  an"  was  substituted  for  the  article  ^the," 
the  variance  was  held  immaterial.'  In  a  case  decided  in  1876,  in 
Massachusetts,  an  indictment  charging  that  the  defendant  swore 

cientlj  described  by  words  which  can-  Phelps,   5  Wend.   10,  and  People  v. 

not  apply  to  any  other  coart.     U.  S.  v.  Warner,  3  Ibid.  271 ;  which  decisions, 

Deming,  4  McLean,  3  ;  State  v.  Galli*  however,  were  disapproved.  See  tupraf 

mon,  2  Iredell,  374.  §  1289. 

As  to  particularity  required  in  old  1  See  Whart.  Cr.  PI.  &  Pr.  §§  203-4; 

practice,  see  State  v.  GalHmon,  2  Ired.  Whart.   Grim.   £v.   §   120  a ;   Whart. 

374 ;  SUte  v.  Eeene,  26  Me.  33 ;  Peo-  Prec.  577,  et  seq, ;  State  r.  Keene,  26 

pie  I*.  Grimshaw,  40  Hun,  506.  Me.  33.     In/ra^  §  1313. 

It  lias  been  held  in  Iowa  not  neoes-  '  R.  v,  Webster,  Bell  C.  C.  154 ;  8 
sary,  in  an  indictment  for  swearing  Cox  C.  C.  187.  In  this  case  the  indict- 
falsely  before  the  grand  jury,  to  aver  xnent  alleged  that  a  cause  was  pending 
that  the  person  whose  case  was  under  in  a  county  court,  and  that  at  the  hear- 
investigation,  and  as  to  whom  the  de-  ing  it  became  a  material  question  whe- 
fendant  swore,  was  or  was  not  guilty,  ther  the  plaintiff  in  the  cause  had,  in 
nor  to  state  the  facts  as  to  such  offence,  the  presence  of  the  prisoner,  signed  at 
State  9,  Schill,  27  Iowa,  263.  See  infra,  the  foot  of  a  bill  of  account,  purporting 
§  1325.  to  be  a  bill  of  account  between  a  firm 

In  an  indictment  for  perjury  com-  called  B.  &  Ck>.  and  W.,  a  receipt  for 

mitted  by  the  defendant  upon  an  ex-  payment  of  the  amount  of  the  bill ;  and 

amination  under  oath  as  to  his  suffi-  that  the  prisoner  falsely  swore  that  the 

ciency  as  a  surety  for   another  in  a  plaintiff  did,  on  a  certain  day,  in  the 

bond  executed  under  the  4th  subdivi-  presence  of  the  prisoner,  sign  the  re- 

sion  of  the  10th  section  of  the  New  reipt  (meaning  a  receipt  at  the  foot  of 

York  **  act  to  abolish  imprisonment  for  the  first  mentioned  bill  of  account)  for 

debt,'*  etc.,  after  a  conviction  of  the  the  payment  of  the  amount  of  the  bill, 

debtor  and  an  order  for  his  commitment  The  plaintiff  in  the  county  court  had 

under  that  act,  it  is  not  necessary,  un-  on  other  occasions  signed  similar  re- 

der  the  special  terms  of  that  act,  to  set  ceipts  in  the  presence  of  the  prisoner, 

forth  facts  sufficient  to  show  that  the  It  was  ruled  that  the  bill  of  account 

officer  who  entertained  the  proceedings  was  stated  and  set  forth  in  the  indict- 

had  jurisdiction  to  administer  the  oath,  meut  with  sufficient  certainty. 

People  V.  Tredway,  3  Barb.  470,  de-  •  People  v.  Warner,  5  Wend.  271 ; 

cided  on    the  strength  of   People  17.  State  v.  Ammons,  3  Murph.  123. 
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that  he  had  personal  property  in  G.,  in  the  county  of  E.,  and  Com- 
monwealth of  Massachusetts,  was  held  to  be  sustained  by  proof  that 
he  swore  to  a  written  statement  that  he  had  personal  property  atG., 
in  the  county  of  E.,  there  being  proof  that  the  statement  was  meant 
for  6.  in  the  Commonwealth  of  Massachusetts.^    But  a  substantial 

variance  is  fatal.' 

§  1298.  At  common  law,  where  the  tenor  of  an  affidavit  is  under- 
taken to  be  recited,  and  the  recital  is  variant  in  a  word   ,,„  ^ 
or  letter,  thereby  introducing  a  different  word,  it  is  fatal.*  stance" 
But  where  a  statement  of  the  substance  and  effect  of  an   feet" 
affidavit  is  sufficient,  as  is  now  generally  the  case  in   «'^<>'^*»- 
English  and  American  practice,  and  only  substance  and  effect  are 
pretended  to  be  given,  evidence  of  the  substance  and  effect  is  suffi- 
cient.^   And  where  the  charge  is  swearing  to  an  affidavit  ''  to  the 
substance  and  effect  following ;"  a  variance,  which  consisted  in  using 
the  word  "  suit"  instead  of  "  case,"  is  immaterial.* 

§  1299.  It  is  not  necessary  to  set  out  the  whole  of  what  the  de- 
fendant has  sworn :  only  those  parts  alleged  to  be  false 
need  be  stated,*  and  such  parts  may  be  lumped  in  one   w^  faigi. 
count.^    The  questions  which  elicited  the  alleged  false   JJ^s  need 
answers  are  also  unnecessary.*    But  alleged  false  state- 
ments that  are  averred  consecutively  must  be  proved  to  have  been 
made  consecutively,*  and  the  substance  must  be  given.^* 

1  Com.  0.  Batland,  119  Mass.  317.  Wakefield,  9  Mo.  Ap.  326 ;  S.  C,  73 

A8  to  variance  under  Massachnsetts  Mo.  549.    Infta^  §§  1305,  1325. 
statute,  nee  Com.  v.  Terrjr,  114  Mass.        7  Ibid.     Infra,  §§  1301,  1322, 1325. 
263.  ■  State  p.  Bishop,  1  Chip.  (Vt.)  120; 

>  Infra,  \  1313  :  Whart.  Cr.  Et.  §  Com.  v.  Knight,  12  Mass.  274. 
120  a.  •  R.  V,  Leefe,  2  Camp.  134. 

*  Whart.  Cr.  PL  k  Pr.  §§  167  ef  ttq.;       »  Ibid. ;  Com.  i>.  Lodge,  2  Grat.  579 ; 
R.  p.  Leefe,  2  Camp.  134.    See  State  r.  U.  S.  v  Morgan,  Morris  (Iowa),  341. 
Umdenstock,  43  Tez.  554.  In  an  indictment  for  perjury,  under 

^  Ibid.;    State   p.   Groves,    Busbee,  the  bankrupt  law,  for  not  giving  a  fuU 

402 ;  Taylor  p.  State,  48  Ala.  157.  and  true  account  of  the  property  of  the 

*  State  p.  Caffey,  N.  C.  Term  R.  272;  petitioners,  the  items  on  the  schedule 
8.  C,  2  Murph.  320 ;  Whart.  Cr.  PL  h  need  not  be  stated  in  the  indictment. 
Pr.  §  173.  The  allegation  that  the  property  was 

*  Campbell  p.  People,  8  Wend.  636;  omitted,  with  intent  to  defraud  A.  and 
Ingram  p.  Watkins,  1  Dev.  &  Bat.  442 ;  the  other  creditors,  is  sufficient.  U.  S. 
State  p.  Neal,  42  Mo.  119;   State  p.  p.  Chapman,  3  McLean,  390.    See<u/>ro, 

§1290. 
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5.  Haw  the  FaUe  Matter  u  to  he  negatived. 

§  1300.  The  general  averment  that  the  defendant  swore  falsely, 
Nention  ®^''  ^P^^  ^^^  whole  matter,  will  not  be  sufficient ;  the 
°^  tte*^  indictment  must  proceed  by  particular  averments  (or,  as 
must  be  they  are  technically  termed,  by  assignments  of  perjury) 
ezpresB.  ^  negative  that  which  is  false,  and  it  is  necessary  that 
the  indictment  should  thus  expressly  contradict  the  matter  falsely 
sworn  to  by  the  defendant.^  But  while  it  may  be  necessary  to  set 
forth  the  whole  matter  to  which  the  defendant  swore,  in  order  to 
make  the  rest  intelligible,  it  does  not  follow  that  the  whole  context 
should  be  negatived.  Even  the  use  of  the  word  '^  falsely"  does  not 
import  that  the  whole  is  false ;  and  it  is  only  necessary  to  negative 
such  parts  as  the  prosecutor  can  falsify,  admitting  the  truth  of  the 
rest.* 

§  1301.  All  the  several  particulars,  in  which  the  pris- 
eigrnmeDta     ouer  swore  falsely,  may  be  embraced  m  one  count,'  and 
corporated    P^oof  of  the  falsity  of  any  one  will  sustain  the  count.* 
count  ^  1302.  In  negativing  the  defendant's  oath,  where  he 

has  sworn  only  to  his  belief,  it  will  be  proper  to  aver 
most^be"  either  that  the  defendant  did  not  believe  what  he  swore, 
epeciflcaiiy    or  that  "Ae  Well  knew^^  the  contrary.*    Thus,  when  an 

affidavit  merely  states  the  belief  of  the  affiant  that  a 
larceny  has  been  committed,  the  assignment  of  the  perjury  must 
negative  the  words  of  the  affidavit,  and  it  is  not  sufficient  to  allege 
generally  that  the  persons  charged  did  not  commit  the  larceny.' 

>  Infra,  $  1323 ;  R.  v.  Whitehonse, .  lanan,  6  B.  &  C.  102 ;  9  D.  &  R.  97 ; 
3  Coz  C.  C.  86 ;  SUte  r.  Mamford,  1  State  t;.  Hascall,  6  N.  H.  352 ;  Ck>m.  v. 
Dev,  519  ;  Dilchor  v.  State,  39  Ohio  St.  Jobns,  6  Gray,  274  ;  Dodge  v.  SUte»  4 
130.  Though  see  State  v.  Lindenburg,  Zabr.  (N.  J.)  455  ;  De  Bernie  r.  State, 
13  Tex.  27.  That  a  contradictory  aver-  19  Ala.  23 ;  State  t7.  Rajniond,  20  Iowa, 
ment  may  be  a  sufficient  negative,  see  582.  Infra,  $  1316 ;  Whart.  Cr.  Ev.  § 
Com.  V.  Sargent,  129  Mass.  115.  131. 

>  See  Whart.   Prec.  577  ei  seg.    Ab  •  Lambert  v.  People,  76  N.  T.  220. 
to  practice  under  Texas  statute,  see  *  State  r.  Lea,  3  Ala.   602;  S.  P., 
Brown  v.  State,  9  Tex.  Ap.  171 ;  Lang-  Com.  v.  Cook,  1  Rob.  Va.  729.   See,  as 
ford  V,  State,  Ibid.  283.  to  whether  scienter  is  generally  to  be 

•  R.  V.  Callanan,  6  B.  &  C.  102;  9  averred,  Whart.  Cr.  PI.  &  Pr.  §  164. 

D.  &  R.  97 ;  State  v.  Bishop,  1  Chip.  In  State  v.  Lindenburg,  13  Tex.  27,  a 

120 ;  Com.  v,  Johns.  6  Gray,  274.    /n-  mere  negation  of  the  belief  was  held 

fra,  §  1325 ;  guproy  §  1299.  enough,  which  is  sound  law ;  and  see 

«  R.  V.  Hill,  R.  h  R.  190 ;  R.  v,  Cal-  supra,  i  1246. 
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§  1308.  The  assignment  of  perjury  may,  in  some  instances,  be 
more  full  than  the  statement  of  the  defendant  which  it  ^^^^^    ^ 
is  intended  to  contradict.     When  there  is  any  doubt  as  ties  may 
to  the  words  of  the  oath  which  can  be  made  more  clear   by  innuen- 
and  precise  by  a  reference  to  some  other  matter,  it  may     ^^' 
and  must  be  supplied  by  an  innuendo ;  the  us^  of  which  is,  by 
reference  to  preceding  matter,  to  explain  and  fix  the  meaning  more 
precisely  ;^  but  it  is  not  allowed  to  add  to,  extend,  or  change  the 
sense.'    But  in  a  case  where  an  objection  was  made  to  an  indictment 
that  it  added,  by  way  of  innuendo,  to  the  defendant's  oath,  ^^  his 
house,  situate  in  the  Haymarket,  in  St.  Martin-in-the-Fields ;"  with* 
out  stating  by  an  averment,  recital,  or  introductory  matter,  that  he 
had  a  house  in  the  Haymarket ;  or,  even  admitting  him  to  have 
such  a  house,  that  his  oath  was  of  and  concerning  the  said  house, 
so  situated ;  the  objection  was  overruled,  on  the  ground  that  the 
innuendo  was  only  a  more  particular  description  of  the  same  house 
which  had  been  previously  mentioned.' 

>  R.  V.  Taylor,  1  Camp.  404 ;  R.  u.  fendaut's  house  as  aforesaidi  the  act  of 

Yates,  12  Cox  C.  C.  233.     In  R.  9.  Ver-  bribery  was  committed.     It  was  held 

rier  (or  Virrier),  4  P.  &  D.  161 ;   12  by  the  court:  first,  that  the  allegation 

A.  &  £.  317,  a  motion  to  arrest  Judg-  that  the  defendant  deposed  '*  touching 

ment   was   made   on    an   indictment  the  election,"  etc.,  sufficiently  pointed 

which  alleged  that  a  petition  was  pre-  to  the  matter  whereupon  the  defendant 

sented  to  the  House  of  Commons  against  was  sworn  as  a  witness ;  secondly,  that 

the  return  of  B.,   on  the  ground  of  the  innuendo  did  not  introduce  new 

bribery  ;  that,  shortly  before  his  eleo-  matter,  as  from  the  introductory  aver- 

tion,  to  wit,  on  the  6th  July,  B.  and  C.  ment  it  appeared  there  was  a  canvass- 

went  to  the  house  of  the  defendant  to  ing  visit  on   the  6th  July,  and  the 

solicit  his  vote ;  that,  at  the  time  of  the  .  deposition  of  the  defendant  was  shown 

petition,  it  was  a  material  question  to  refer  to  that  particular  time  and  no 

whether  at  the  time  when  B.  and  C.  other. 

went  to  the  defendant's  house,  a  cer-  «  R.  ».  Griepe,  1  Ld.  Raym.  256. 

taiu  act  of  bribery  took  place ;  that  the  See  supra,  §§  1214,  1220. 

defendant  was  a  vritness  sworn  to  speak  *  R.  v,  Aylett,  1  T.  R.  63. 

the  truth  of  and  conoerning  the  pre-  In  the  same  case,  the  oath  of  the 

mises,  and  he  deposed  touching  the  defendant  being  that  he  was  arrested 

election  and  the  matter  of  the  petition,  upon  the  steps  of  his  own  door,  an  in- 

ihat,  shortly  before  B.*b  election,  B.  nuendo  that  it  was  the  outer  door  was 

and  C.  came  on  a  canvassing  visit  to  held  good. 

the  defendant's  house,  and  that  the  In  a  case  of  perjury  committed  in  an 

act  of  bribery  then  took  place  (innu-  affidavit,  it  was  held  that  a  word  which 

endo),  thereby  meaning  that  at  the  had  been  omitted  by  accident  in  the 

time  when  B.  and  C.  went  to  the  de-  original    document    was    improperly 
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When  innuendoes  are  necessary  to  make  oat  the  sense,  their 
omission  is  fatal.^ 

6.  Materiality. 

§  1804.  It  most  be  either  averred  on  the  face  of  the  indictment, 

with  proper  inducement,  that  the  matter  alleged  to  be 

muatlS?*^    false  was  material  ;■  or  such  materiality  must  appear  on 

pear  on        record  ;•  and  the  latter  is  sufficient  even  where  the  aver- 

record* 

ment  of  materiality  is  defective.^    When  the  first  alter- 

stated  in  the  indictment  as  thongh  it  Stoladj,  1  F.  &  F.  518 ;  R.  v.  Cntts,  4 

had  been  in  the  original  document,  and  Cos  C.  G.  435  ;  R.  v,  Bartholomew,  1 

that  such  word  onght  to  have  been  in-  C.  &  K.  366 ;  R.  v.  Tate,  12  Cox  C.  C. 

serted  and  explained  bj  an  innuendo.  7  ;  State  r.  Chandler,  42  Vt.  446  ;  Com. 

R.  V.  Taylor,  1  Camp.  4C4.     If  an  in-  v.  Byron,  14  Gray,  31 ;  Wood  v.  Peo- 

nnendo  is  introduced  contrary  to  the  pie,  59  N.  Y.  117 ;  State  v.  Beard,  1 

rales  which  have  been  mentioned,  and  Dutch.  384 ;  State  v.  Thrift,  30  Ind« 

any  use  is  made  of  it  in  the  indictment,  211 ;  Morrell  v.  People,  32  111.  499 ; 

it  cannot  be  rejected  as  surplusage,  People  v.  Collier,  1  Mich.  137 ;  People 

and  will  be  bad  after  verdict.    R.  v.  v.    Gaige,   26    Ibid.    30 ;    Pickering's 

Clriepe,  1  Ld.  Raym.  256.  Case,  8  Grat.  629  ;  SUte  v.  Kennerly, 

Where  it  was  alleged  to  be  a  mate-  10  Rich.  152  ;  Hembree  v.  State,  52  Ga. 
rial  question  whether  or  not  P.,  the  242 ;  Dilcher  v.  State,  39  Ohio  St.  130 ; 
defendant,  ever  got  one  M.  W.  to  write  State  v,  Holden,  48  Mo.  93  ;  State  v. 
a  letter  for  her  ;  and  in  the  averments.  Shanks,  66  Ibid.  560 ;  State  v.  Wake- 
negativing  the  truth  of  what  was  field,  9  Mo.  Ap.  326 ;  S.  C,  73  Mo.  549 ; 
sworn,  the  indictment  alleged  that,  in  Donahoe  v.  State,  14  Tex.  Ap.  638. 
truth  and  fact,  the  said  P.  did  get  the  *  2  Stark.  N.  P.  C.  423,  n. ;  R.  v. 
said  M.  to  write,  and  that  when,  on  her  Dann,  1  D.  &  R.  10 ;  R.  v.  Thornhill, 
cross-examination  at  the  trial,  when  8  C.  &  P.  675  ;  R.  v.  Goodfellow,  C.  & 
the  alleged  perjury  was  committed,  she  M.  569  ;  R.  v.  Harvey,  8  Cox  C.  C.  99 ; 
was  asked  whether  she  had  ever  got  a  State  r.  Chamberlain,  30  Vt.  559  ;  Com. 
Mr.  M.  W.  (who  was  then  pointed  v.  Knight,  12  Mass.  274 ;  Campbell  v. 
out  to  her  in  court)  to  write  a  letter  People,  8  Wend.  636 ;  Wood  r.  People, 
for  her :  it  was  held,  that  the  aver-  59  N.  Y.  117  ;  State  v,  Dayton,  3  Zabr. 
ments  were  sufficient,  without  any  al-  49  ;  Stofer  v.  State,  3  W.  Va.  692 ; 
legation  connecting  the  *'  one  Milo  Weathers  v.  State,  2  Blackf.  278  ;  State 
Williams*'  named  in  the  allegations  v.  Hall,  7  Ibid.  25 ;  State  v.  Dodd,  3 
of  materiality,  and  the  averments  nega-  Murph.  226  ;  Hinch  r.  State,  2  Mo.  158 ; 
tiving  the  truth  of  what  was  sworn,  Hendricks  v.  State,  26  Ind.  493 ;  Gal- 
with  the  *'  Mr.  Milo  Williams*'  named  loway  o.  State,  29  Ind.  442 ;  People  v, 
in  the  sabsequent  part  of  the  indict-  Brilliant,  68  Cal.  214.  See  State  v. 
ment.  R.  v.  Bennett,  3  C.  &  K.  124 ;  McCormick,  52  Ind.  169. 
2  Den.  C.  C.  241 ;  T.  &  M.  567.  «  Ibid. ;  U.  S.  v.  McHenry,  6  Blatch. 

I  R.   u.  Yates,  12  Cox  C.  C.   233.  503.     See  Kimmel   v.  People,  92  111. 

Supra,  §  1296.  457 ;  People  v.  Kelly,  59  Cal.  372. 

>  R.  V.  NiohoU,  1  B.  &  Ad.  21 ;  R.  v. 

162 


CHAP.  ZX.]  PmJUAT.  [§  1304. 

iiati?ey  that  of  the  allegation  of  materiality,  is  taken,  it  is  sufiScient 
in  all  cases  in  which  the  alleged  false  oath  appears  to  be  relevant 
to  the  issue,  to  charge  generally  that  the  false  oath  was  material  on 
the  trial  of  the  issue  in  which  it  was  taken.^  And  this  is  the  case 
though  the  record  does  not  itself  show  that  the  false  oath,  if  rele- 
vant, was  material.'  But  the  averment  of  materiality  does  not 
avail  when  the  record  shows  immateriality.*  When,  however,  the 
record  does  not  positively  show  immateriality,  an  express  averment 
that  a  question  is  material  lets  in  evidence  to  prove  it  to  be  so.^ 

1  R.  v.  DowliD,  5  T.  R.  311 ;  R.  v.  *  People  v.  Gaige,  26  Mich.  30. 
Gardiner,  8  C.  &  P.  737 ;  2  Mood.  C.  The  ayerment  of  an  indictment  was 
C.  95  ;  State  v.  Mamford,  1  Dev.  519  ;  that  L.  stood  charged  by  P.,  before  T. 
State  9.  Maxwell,  28  La.  An.  361 ;  R.  S.,  clerk,  a  Justice  of  the  peace,  with 
r.  Scott,  13  Cox  C.  G.  594.  having  committed  a  trespass,  by  enter- 
It  is  not  sufficient  to  aver  that  the  ing  and  being  in  the  daytime  on  land 
prisoner  swore  that  a  certain  event  inpursuitof  game,  on  the  12th  August, 
did  not  happen  within  two  fixed  dates,  1843  ;  and  that  T.  S.  proceeded  to  the 
his  attention  not  having  been  called  hearing  of  the  charge ;  and  that,  upon 
to  the  particular  day  upon  which  the  the  hearing  of  the  charge,  the  defend- 
transaction  was  alleged  to  have  taken  ant  falsely  swore  that  he  did  not  see 
place.  R.  V,  Stolady,  1  F.  &  F.  518.  L.  during  the  whole  of  the  12th  August, 
An  averment  that  at  a  court  of  ad-  meaning  that  he  did  not  see  L.  at  all 
miralty  session  K.  was  in  due  form  of  on  the  12th  day  of  August,  in  the  year 
law  tried  upon  a  certain  indictment  aforesaid ;  and  that,  at  the  time  he 
then  and  there  depending  against  him  swore  as  aforesaid,  it  was  material  or 
for  murder,  and  that  at  and  upon  the  necessary  for  T.  S.,  so  being  such  jus- 
trial  it  then  and  there  became  and  was  tice,  to  inquire  of,  and  be  informed  by 
made  a  material  question,  whether,  the  defendant,  whether  he  did  see  L. 
etc.,  are  sufficient  averments  that  the  at  all  during  the  12th  day  of  August, 
perjury  was  committed  on  the  trial  of  in  the  year  aforesaid.  It  was  held  that 
K.  for  the  murder,  and  that  the  ques-  this  averment  of  materiality  was  insnf- 
tion  on  which  the  perjury  was  as-  fident,  because,  consistently  with  this 
signed  was  material  on  that  trial.  R.  averment,  it  might  have  been  material 
V.  Dowlin,  5  T.  R.  311  ;  S.  G.  (at  nisi  for  T.  8.  in  some  other  matter,  and 
prius),  Peake,  170.  not  in  the  matter  stated  to  have  been 
It  is  not  necessary  to  set  forth  so  in  issue  before  him,  to  have  put  this 
much  of  the  proceedings  of  the  former  question  and  received  this  answer.  R. 
trial  as  will  show  the  materiality  of  v,  Bartholomew,  1  C.  &  K.  366. 
the  question  on  which  the  perjury  is  ^  R.  v.  Bennett,  2  Den.  G.  G.  241 ; 
assigned  ;  it  is  sufficient  to  allege  gene-  5  Goz  G.  G.  207 ;  3  G.  &  K.  124 ;  R.  r. 
rally  that  the  particular  question  be-  Sohlesinger,  10  Q.  B.  670 ;  2  Goz  G.  G. 
came  material.    Ibid.  200. 

'  State  9.  Sleeper,  37  Vt*  122 ;  Peo-  An   indictment  sufficiently  charges 

pie  V,  Burroughs,  1  Parker  G.  R.  211.  materiality,  by  averring  that  upon  a 
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But  it  is  not  enough  when  the  alleged  false  matter  appears  on 
the  record  to  be  immaterial,  to  say  that  "  it  became  and  was  mate- 

oertaii)  trial  it  became  and  was  a  ma-  judge,   ander  6  &  7  Viot.  o.  73,  to 

terial  qaestion  whether  oertain  chat-  show  oaase  why  the  bill  should  not  be 

tels  sold  by  the  defendant  to  another  referred  for  taxation  ;  that  it  then  and 

person  were  80  sold  **  in  part  payment  there    became    and  was    material  in 

for"  a  certain  debt,  or**  in  part  pay-  showing  cAuse  to  ascertain  whether 

ment  for"  a  certain  other  debt ;  and  P.  did  retain  V.  ;  and  that  he,  before 

that  the  defendant  falsely  swore  that  showing  canse,  made  an  affidavit,  de- 

they  were  so  sold  in  part  payment  of  nying  that  he  had  retained  V.,  and 

the  debt  6r8t  named ;  without  adding  assigned    perjury  on    such    affidavit, 

anything  about  the  other  debt.    Com.  Each  of  the  counts  concluded,  **and 

V.  Johns,  6  Gray,  274.  so  the  jurors  aforesaid  did  say,  that 

An    indictment     against    a   person  the  defendant  did  commit  perjury." 

summoned  as  a  juror,  for  having  false-  The  record  stated  the  writ  of  venire  to 

ly  sworn  to  his  having  formed  or  ez-  try  whether  the  defendant  **  be  guilty 

pressed  an  opinion  as  to  the  guilt  or  of  the  perjury  and  misdemeanor  afore- 

iunocence  of  a  person  on  trial,  mast  said,"  and  the  verdict,  that  *'he  is 

state  that  it  became  material  to  ascer*  guilty  of  the  perjury  and  misdemeanor 

tain  whether  the  juror    had  Ibrmed  aforesaid,"   and  a  general  judgment 

and  expressed  an  opinion  of  the  guilt  thereon.     It  was  ruled,  that  the  fact  of 

or  innocence  of  such  person,  and  that  the  retainer  by  the  defendant  was  a 

an  issue  as  to  the  qualifications  of  the  material  ingredient  in  the  inquiry,  and 

jurors  generally,  or  of  the  juror  in  was  sufficiently  averred ;  and  that  the 

particular,  had  been  made  by  the  par-  averment  at  the  conclusion  of  each 

ties,  and  submitted  to  the  court.    State  count  was  immaterial,  and  might  be 

V,  Moffatt,  7  Humph.  250.  struck  out  as  surplusage.    Ryalls  v. 

It  appeared  in  the  indictment  that  R.  (in  error),  11  Q.  B.  781 ;  18  L.  J.  M. 

the  defence  set  up  to  a  criminal  com-  C.  69  ;  3  Cox  C.  C.  254— Bzch.  Cham, 

plaint  amounted  to  an  alibi ;  and  that  affirming  the  judgment  of  the  Q.  B. ; 

the  testimony  of  a  particular  witness  S.  C,  12  Jur.  458 ;  17  L.  J.  M.  C.  93. 

who  was  examined  thereon,  and  whose  An  assignment  was  that  the  defend- 

evidence  was  alleged  to  be  false,  tended  ant,  upon  his  oath,  did  swear  *'that 

to  establish  this  defence ;  and  it  was  he  then  thought  that  the  words  written 

averred  that  each  part  of  the  testimony  in  red  ink  were  not  his  writing,  and 

became  and  was  material  to  the  de-  that  he  had  not  in  the  presence  of  W. 

fence ;  it  was  held,  that  the  material-  D.  written  the  words  so  written  in  red 

ity  of  the  alleged  false  testimony  was  ink,  whereas,  in  truth  and  in  fact,  the 

sufficiently  stated.    Com.  v.   Flinn,  3  words  so  written  in  red  ink  were  the 

Cush.  525.  defendant's  writing,  and  whereas  also, 

An  indictment  against  P.  for  per-  In  truth  and  in  fact,  he  then  and  there, 

jury  was  in  four  counts,  each  of  which  when    he    so    deposed    as    aforesaid, 

stated,  that  for  P.  on  his  retainer  V.  thought  that  the  words  so  written  in 

had  done  business  as  attorney;  that  red  ink  as  aforesaid  were  his  writing." 

y.  delivered  his  bill,  and  after  the  It  was  ruled,  that  perjury  might  be 

expiration  of   one  month  from  such  assigned  upon  the  deposition  of  the 

delivery  took  out  a  summons  before  a  defendant.    And  it  was  ruled,  further, 
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rial  to  aBoertain  the  truth  of  the  matter  hereinafter  alleged  to  be 
sworn  to."* 

IX.   BVIDBNCB. 

§  1805.  The  fact  that  the  defendant  was  duly  sworn  must  be 
substantively  proved,*  independently  of  iii^  jurat f  unless,  ^^^  ^^^ 
as  will  be  hereafter  seen,  the  jurat  is  admissible  as  in-  becorrecUy 
dependent  primd  facie  proof.^  An  indictment  alleging  and 
that  the  respondent  was  sworn,  and  teok  her  corporal  P™^®^* 
oath  to  speak  the  truth,  the  whole  truth,  etc.,  is  sustained  by  evi- 
dence of  the  oath  taken  in  the  usual  form.'  But  if  it  be  stated  that 
the  defendant  was  sworn  on  the  gospels,  and  it  be  proved  that  he 
was  sworn  in  a  different  manner,  according  to  the  custom  of  his 
country,  the  variance  will  at  common  law  be  fatal.'  It  must,  also, 
appear  that  the  oath  was  actually  taken;  proof  of  mere  passive 
acquiescence,  without  any  expression  of  assent,  will  not  constitute 
an  oath.^ 

If  it  be  not  alleged  that  the  witness  was  sworn  in  any  other 
manner,  proof  that  he  was  sworn  generally,  and  was  examined,  will 
support  the  allegation.® 

§  1806.   Here  must  be  kept  in  mind  the  distinction  between  evi- 
dence when  preceded  by  the  oath,  and  evidence  Yfhen  fol- 
lowed by  the  oath.     According  to  the  Roman  common   testimony 
law,  the  oath  must  close  the  testimony.     The  witness   ^j^en^^Qto 
swears  that  all  the  foregoing  testimony  is  true.    Accord-   considera- 
ing  to  the  practice  of  the  English  common  law,  the  wit- 
that  the  materialitj  of  the  allegation    1287.    That  an  oath  taken  with  np- 
that  the  defendant  wrote  the  words  in    lifted  hand  may  he   averred  to  be  a 
the  presence  of  W.  D.  being  averred,    *' corporal"    or    '*  solemn"    oath,   see 
the  court  would  not  inquire  into  it.    R.    Jackson  v.  State,  1  Ind.  184. 
V.  Schlesinger,  10  Q.  B.  670  ;  2  Cox  C.        *  R.  v.  M*Carther,  Peake  (N.   P.), 
C.  200.  155  ;  State  p.  Porter,  2  HiU  (S.  C),  611. 

I  R.  V.  Goodfellow,  G.  &  M.  569.  T  O'Reillj  v.  People,  86  N.  Y.  154 ; 

'  As  to  what  oath  binds,  see  supraj  §    10  Abb.  (N.  T.)  New  Ca.  53. 
1251.    As  to  averment  of  oath,  see  m-       *  R.  v.  Rowley,  R.  k  M.  (N.  P.)  299. 
pra,  §  1289.    And  see  U.  S.  v,  Baer,  18    See  U.  S.  v.  Baer,  18  Blatch.  C.  C.  493 
Blatch.  G.  C.  493;  Hitesman  v.  State,    (11  Rep.  182),  where  the  officer's  tes- 
48  Ind.  473.  timonj  as  to  his  general  usage  was 

*  Case  V,  People,  76  N.  T.  242.  held  sufficient.     As  to  presumption  of 
«  Infra f  §  1312.  regularity,   see  Whart.  Crim.   Ev.  §} 

*  SUte  V,  Norris,  9  N.  H.  96 ;  Resp.    829 et  teg.;  State  v.  Mace,  86  N.  C.  668; 
V.  Mewell,  3  Yeates,  407.    See  i^»ra,  §    Van  Duaen  v.  People,  78  Ul.  645. 
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neas  is  sworn  beforehand  to  the  testimony  he  subsequently  gives. 
Where  the  former  practice  exists,  the  witness  is  allowed  to  review 
the  whole  of  his  testimony  before  the  jurat ;  and  as  he  has  thus  an 
opportunity  to  revise  each  point  that  he  accepts  and  swears  to,  there 
is  less  objection  to  prosecuting  him  for  perjury  in  particular  state- 
ments. Yet  even  here  the  perjury,  viewing  the  question  philoso- 
phically, is  to  be  gauged  by  the  whole  of  the  testimony  thus  given.^ 
Under  the  English  common  law  practice,  this  precaution  is  peculiarly 
important.  A  witness  examined  vivd  voce  may  inadvertently,  or 
through  confusion,  sdy  many  things  to  which  he  would  not  deliber- 
ately swear,  had  he  an  opportunity  of  final  revision,  and  which,  in 
subsequent  portions  of  his  testimony,  he  may  qualify  or  recall. 
Hence,  on  the  trial,  he  should  have  the  privilege  of  proving  the 
whole  of  his  testimony,  so  as  to  show,  if  possible,  that  the  alleged 
falsehood  was  in  other  portions  of  his  examination  recalled  or  toned 
down.*  But  it  is  not  necessary  for  the  prosecution  to  put  in  the 
whole  of  the  defendant's  evidence.' 

§  1807.  It  is  necessary,  at  all  events,  for  the  prosecution  to  prove 

in  substance  the  whole  of  what  was  set  out  in  a  particular 

o^aMiml^     assignment,  as  having  been  sworn  by  the  defendant  re- 

mentmuBt    ferable  to   such   assignment;   proving  a  part  only  is 

not  sufficient.^ 

§  1308.  The  evidence  of  a  single  witness  is  sufficient  to  prove 
One  wit-  ^^^^  ^^^  defendant  swore  to  the  facts  charged  in  the  in- 
nesB  dictment.* 

provltesti.  §  1309.  Where  perjury  is  assigned  upon  an  answer  to 
^^^^'  a  bill  in  equity,  it  is  sufficient,  after  producing  the  bill 

^ancery  *"  ^^  *  ^^PJ  ^*  ^^>*  *^  produce  the  answer,  and  prove  either 

■  Die  Vollendnng  tritt  ein,  sobald  ^  R.  v.  Jonee,  Peake  (N.  P.)»  37.  See 

die  ganze  Eidesformel  von  dem  Schw5-  in/rat  §  1322 ;  State  v.  Ah  Sam,  7  Oreg. 

renden  gesprochen  ist.    Berner,  Lehr-  477. 

bnch,  p.  560.  *  Com.  v.  Pollard,  12  Met.  225 ;  State 

>  See  siqfra^  §§  1244,  1245  ;  tn/ra,  §  v.  Hajward,  1  N.  &  McC.  546 ;  SUte  v. 

1325.  Wood,   17  Iowa,  18.     As  to  admissi- 

*  Dodge  V.  State,  4  Zabr.  455.  bility  of  Judge's  notes,  see  R.  o.  Child, 

It  is  sufficient  to  prove  all  the  evi-  5  Cos  C.  C.  197  ;  R.  v.  Morgan,  6  Ibid, 

denoe  given  hy  the  defendant,  refer-  107.   See,  as  to  subornation  of  perjurj, 

able  to  the  fact  on  which  perjury  is  Com.  v,  Douglass,  5  Met.  241. 

assigned.    U.  v.  Rowley,  R.  &  M.  299.  <  See  R.  o.  Layoock,  4  C.  &  P.  326. 
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that  the  defendant  was  sworn  to  it,  or  that  the  sisnature   ^^  depoei- 

^  tioDB  to  be 

to  it  is  in  the  defendant  s  handwriting,  and  that  the  name   proved  by 
sabscribed  to  the  jurat  is  the  name  and  handwriting  of  a 
master  or  other  person  having  authority  for  that  purpose.^    The 
same  practice  applies  to  depositions  in  equity,  and  other  similar 
cases,  at  least  so  as  to  throw  upon  the  defendant  the  onus  of  proving 
that  be  was  personated.' 

§  1310.  It  makes  no  difference,  at  common  law,  if  either  before  or 
after  the  oath  was  administered,  the  statements  of  the  wit-  -^  ..^ 
ness  made  when  examined  vivd  voce  before  the  jury,  were  evidence 
reduced  to  writing  and  signed  by  the  witness.     In  either  proyed^by 
case  parol  testimony  of  the  evidence  is  admissible.*  patoL 

&  1311.  Secondary  evidence  is  admissible  of  a  lost  So  of  lost 

instrunient. 

written  instrument  on  which  perjury  is  assigned.^ 

§  1312.  In  cases  where  the  alleged  false  oath  was  taken  before 
a  magistrate  or  officer  of  court,  then,  after  proof  of  the 
identity  of  the  defendant  with  the  person  swearing  to  it,*  officer  ad- 

1  R.  V.  Morris,  2  Burr.  1189 ;  R.  v.  after   having  been   read  over    to  the 

Benson,  2  Camp.  608.  applicant,  was  signed   by  him.     B.'s 

s  Ibid.  father  proved  that  the  signature  to  the 

On  an  indictment  setting  forth,  with  affidavit  was  in  his  son's  handwriting, 
proper  innaendoes,  a  copy  of  a  depoei-  The  castom  of  the  vioar-general*s  office 
tion  before  a  magistrate,  written  in  the  was  for  the  clerk  who  filled  up  the 
English  language,  and  signed  by  the  affidavit  to  go  with  the  applicant,  and 
defendant,  he  may  be  convicted  on  get  him  to  swear  to  it  before  a  surro- 
proof  of  a  verbal  deposition  in  the  gate.  Neither  the  clerk  in  the  vicar- 
Welsh  language,  of  which  the  written  generars  office,  nor  the  surrogate,  could 
deposition,  signed  by  him,  is  the  sub-  identify  B.  as  having  sworn  to  the 
stance.     R.  v.  Thomas,  2  C.  &  K.  806.  affidavit,  and  although  the  clergyman 

*  Com.  o.  Carel,  105  Mass.  582 ;  Com.  who  married    B.   recognized   him   as 

V.  Hatfield,  107  Mass.  227.  being    the  person  who  was    married 

<  R.  V.  Milnes,  2  F.  &  F.  10.  under    the     license   granted    on    the 

,  *  This  is  essential.     R.  v.  Barnes,  10  strength  of  the  affidavit  signed  by  him« 

Coz  C.  C.  539.  yet  he  did  not  receive  it  from  him  on 

In  this  ease,  on  an  indictment  against  the  day  of  the  marriage,  but  he  re- 

P.  for  perjury  committed  in  an .  affi-  ceived  it  on  the  previous  day  from  the 

davit,  alleged  to  have  been  made  by  Yerger  of  his  church.     It  was  ruled 

faim   in   order    to  obtain  a  marriage  that  further  proof  of  the  identity  of 

license,  the  evidence  showed  that  some  the  person  who  swore  to  the  affidavit 

person   went   to   the   vicar-generars  with  the  person  who  signed  it  was 

office  and  gare  certain  instructions,  in  neoessary  before  B.  could  be  convicted 

accordance  with  which  an  affidavit  was  of  perjury  assigned  on  a  false  statement 

filled  up  by  one  of  the  derks,  which,  contained  in  it.    Ibid. 
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ministeriiig   the  certificate  of  such  magbtrate  or  officer,  on  proof  of 

oath  may  , 

be  proof  of    the  handwriting  of  his  signature,  is  competent  and  suf- 
^^   '  ^cieni  primd  facie  evidence  of  the  administration  of  the 

oath  at  the  alleged  time  and  place  to  the  defendant.^ 

§  1818.  The  proof  of  the  testimony  alleged  to  have  been  given 

must  substantially  support  the  narration  of  it  in  the  in- 

variance  as    dictment  ;■  and  any  substantial  variance  in  this  respect 

to  evidence    yf\\\  be  fatal.*    Thus  where  the  indictment  charged  that 

Is  fatal.  ^  .  ® 

the  defendant  swore  ^^  that  one  6.  did  not  interrupt  a  con* 
stable  in  driving  certain  cattle  to  G.'s  house,''  and  the  evidence 
was,  that  the  defendant  swore  ^^  that  6.  did  assist  in  driving  the 
cattle  from  the  officer,"  it  was  held  that  the  evidence  did  not  sup- 
port the  charge.^    But  substantial  conformity  is  enough.* 

§  1314.  Any  variance,  as  has  been  already  said,  in  the  setting 

forth  of  a  record  is  at  common  law  fatal,*  though  under 
m^st'be  recent  statutes  mere  formal  variances  are  cured  by  ver- 
iiteraiiy        dict,  or  may  be  amended  on  trial  .^ 

civeo* 

The  day  on  which  the  offence  occurred,  being  matter 

^  R.  V,  Spenoer,  1  C.  &  P.  260 ;  R.  k  oommitted  an    asaanlt  on    B.   is  not 

M.  97 ;  Com.  v.  Warden,  11  Met.  406.  proviiid  by  the  production  of  a  record 

As  alreadj  seen  {supra,  §  1309),  in  an  wliich  sets  forth  a  biU  of  indictment 

answer  in  chancery,  the  practice  is  to  charging  A.  and  five  others  with  an 

prove  the  fact  of  swearing,  the  hand-  assaalt  on   B.     Btate    v.    Harvell,   4 

writing  of  defendant,  and  the  jurat  of  Jones,  N.  C.  55. 

the   officer    administering    the    oath.  *  See  tupra,  §  1297 ;  and  see  Harris 

R.  V,  Morris,  1  Leach,  60 ;  R.  v.  Ben-  v.   People,   64  N.   Y.   148 ;  Taylor  v. 

son,  2  Camp.  508  ;  R.  v,  Morris,  2  Burr.  State,  48  Ala.  157. 

1189.  «  See  Whart.  Cr.  Kv.  §  116 ;  R.  v. 

>  Whart.  Cr.  Ev.  §  116 ;  R.  v.  Leefe,  Christian,  C.  k  M.  388 ;  R.  v.  Browne, 

2  Camp.  134 ;  Roberts  v.   People,  99  3  C.  &  P.  572 ;  M.  &  M.  315 ;   R.  v. 

111.  275.  Dunn,  2  Mood.  C.  C.  297 ;  1  C.  &  K. 

•  Supra,   §  1297 ;  Whart.  Crim.  Ev.  730 ;  R.   v,   Stoveld,  6  C.  &  P.  489 ; 

§  120  a.    See  R.   v.  Taylor,  1  Camp.  State  v.  Tappan,  1  Foster  (N.  H.),  56^ 

404 ;  and  see  2  Ibid.  509  ;  1  Stark.  N.  State  v,  Ammons,  3  Murph.  123 ;  Jacobs 

P.  C.  518 ;  1  T.  R.  327,  340,  n. ;  14  v.  State,  61  Ala.  448.    Thus,  an  alle- 

East,  218,  n.  ;    R.  v,  Stoveld,  6  C.  &  gatipn  of  perjury  committed  upon  a 

P.   489  ;   R.   V.  Cooke,   7   Ibid.    559  ;  trial  for  the  larceny  of  property  of  W. 

Roberts  v.  People,  99  III.  275 ;  Watson  G.  M.  G-.,  or  his   son  M.,  is  not  sns- 

V.  State,  5  Tex.  Ap.  11 ;  State  v.  Ah  tained  by  a  record  of  an  indictment  for 

Sam,  7  Or.  477.  the  larceny  of  property  of  W.  G.  M. 

«  State  V.  Bradley,  1  Hayw.  403,  and  G.*s  son  M.  Brown  o.  State,  47  Ala.  47. 

1  Hayw.  463.  '  State  v.  Bailey,  11  Foster  (N.  H.), 

An  allegation  that  A.  and  four  others  521. 
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of  record,  must  at  common  law  be  correctly  laid ;  and  if  there  be  a 
Tariance  from  the  record  on  this  point,  the  indictment  is  bad.^ 

A  failure  to  prove  any  substantial  averment  (e.  ^.,  that  a  summons 
issued  in  the  original  case)  is  fatal.* 

§  1315.  It  is  not  necessary  for  the  prosecution  to  prove  the  ap- 
pointment of  the  officer  who  administered  the  oath,  if  a 
primd  facie  case  of  authority  is  made  out ;»  and  (if  the   JJj^^^^ 
court  will  not  judicially  notice  it)  that  the  person  law-   prove  ap- 
fuUy  exercising  the  duties  of  that  office  had  authority  to  of  oiucer. 
administer  an  oath  in  such  a  case.^    And  the  officer 
himself  may  be  called  to  prove  that  he  was  acting  as  such.'    But 
if  the  defence  prove  that  the  officer  (or  the  court  he   repre- 
sents) had  no  authority  to  administer  the  oath,  the  prosecution 
falls.' 

Swearing  before  a  clerk  in  open  court  is  equivalent  to  swearing 
before  the  court.^ 

§  1316.  Some  one  or  more  of  the  assignments  of  perjury  must 
be  sustained  by  proper  evidence,  and  the  assignments 
proved  must  have  been  material  to  the  matter  before  the   one  aMtei- 
court  at  the  time  the  oath  was  taken.'    It  is  not  neces-   ^^^^^  <b 
sary,  therefore,  as  will  be  seen,  to  support  all  the  assign- 
ments in  any  given  count.     The  proper  course  of  pleading  is  to 
negative  specially  each  part  of  the  defendant's  testimony  which  is 
alleged  to  be  false ;  and  if  any  material  assignment  be  adequately 
proved,  it  is  enough  to  support  the  indictment,'  if  falsity  be  satis- 

>  U.  8.  V.  Bowman,  2  Wash.  C.  C.  <  Supra,  §  1264;  Whart.  Cr.  Er.  §§ 

326 ;  U.  8.   o.  M'Neal,  1  Gallis.  387 ;  164,  835 ;  R.  v,  Roberta,  14  Cox  C.  C. 

contra,  People  v.  Hoag,  2  Parker  C.  R.  101 ;  State  v,  Hasoall,  6  N.  H.  352 ; 

36.    See  Whart.  Cr.  PI.  &  Pr.  §  135  ;  SUte  v.  Gregory,  2Marph.  69. 

Whart.  Cr.  Ev.  $  103.     Siqtra,  §  1290.  •  Ibid. 

^    «  R.  p.  Whybrow.  8  Cox  C.  C.  438  ;  •  Supra,  §  1263. 

R.  V.  Newall,  6  Ibid.  21 ;  R.  v,  Hnrrell,  i  Warwick  v.  State,  25  Oliio  St.  21 ; 

3  F.  &  F.  271.     See  R.   v.   Dnun,  2  Server  v.  State,  2  Blackf.  35.    Supra, 

Mood.  C.  C.  297 ;  1  C.  &  K.  730 :  R.  v.  §  1287. 

Smith,  L.  R.  1   C.  C.  110.     Infra,  §  •  Dodge  o.  State,  4  Zabr.  455.   Supra, 

1326 ;  supra,  §  1263.  §  1301 ;  infra,  $  1322. 

*  R.  V.  Newton,  1  C.  &  K.  469  ;  R.  v.  *  Lord    Raymond,    886  ;     2   Camp. 

Yerelst,  3  Camp.  432;  R.  v.  Howard,  138-9;  Cro.  C.  C.  7th  ed.  622;   R.  r. 

1  M.  &  R.  187  ;  Keator  v.   People,  32  Hemp,  5  C.  &  P.  468;  State  t*.  Bishop, 

Mich.  484;  Whart.   Cr.   Bv.   $$   164,  1  Chip.  (Vt.)  120;   State  r.  Hascall, 

835.    Siqfra,  §  1263.  6  N.  H.  358 ;  Stote  v.  Blaisdell,  59  Ibid. 
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faotorily  shown.^  So  on  an  indictment  for  obtaining  goods  on  false 
pretences,  it  is  sufficient  to  prove  on  trial  any  one  of  the  several 
assignments  of  fraud  which  a  given  count  may  contain.*  But  the 
attention  of  the  jury  must  be  called  to  each  specific  assignment  as 
an  independent  issue.' 

§  1317.  When  the  defendant  has  made  two  distinct  statements 
Defend-  ^"^der  oath,  one  directly  the  reverse  of  the  other,  it  is 
ant's  oath  not  cnough  to  produce  the  one  in  evidence  to  prove  the 
trary  not  *  Other  to  be  fslsc.^  Honcc  where  on  trial  upon  an  indict- 
prS?  oV  ^^^^  ^^'  perjury  in  swearing  falsely  to  a  deposition,  the 
falsity.  f^Q^  stated  in  the  deposition  were  averred  to  be  true,  but 
after  making  the  deposition,  the  deponent  had  testified  on  the  stand 
that  they  were  not  true ;  it  was  held,  that  the  prisoner  in  his  de- 
fence was  not  estopped  by  his  vivd  voce  tesUmony  from  showing  the 
verity  of  the  facts  stated  in  the  deposition.'  And  the  prosecution 
must  specify  in  the  indictment  which  of  the  two  confiicting  state- 
ments is  alleged  to  be  false.' 

§  1318.  Evidence  is  admissible  to  show  that  tiie  motives  which 
Facts  ad-  actuated  the  defendant  were  fraudulent  or  corrupt  f  as, 
roissibie  to    for  instance,  that  his  object  was  to  coerce  the  settlement 

infer  cor-  *  •/ 

nipt  mo-  of  a  civil  claim.'  For  the  same  purpose  it  is  admissible 
^*^®'  to  prove  other  cognate  perjuries.' 

§  1319.  The  rule  that  the  testimony  of  a  single  witness  is  not 

sufficient  to  negative  the  alleged  false  oath  is  not  merely 

ness  not       technical,  but  is  founded  on  substantial  justice.     There 

to  prove        XBust  be  either  two  witnesses  to  prove  such  falsity,  or  one 

falsity.         witness  with  material  and  independently  established  cor- 

829  ;    Com.   v,  Johns,   6  Graj,   274 ;  1025 ;  Cothran  v.  State,  39  Miss.  541. 

Com.  V.  McLanghlin,  122  Mass.  449  ;  Whart.  Cr.  £v.  §  387.     But  see  People 

Dodge  v.  State,  4  Zabr.  455.    See  Har-  v.  Burden,  9  Barb.  467. 

ris  V.  People,  64  N.  Y.  148 ;   Page  v.  •  State  p.  J.  B.,  1  Tyler,  269. 

State,  59  Miss.  475.    Supra,  §  1301.  •  Rhodes*  Case,  78  Va.  692. 

Whart.  Cr.  Er.  §  131.  »  See   Eighmy  v.  People,   79  N.  Y. 

1  In/ra,  §  1322.  646. 

*  Supra,  §  1218.  •  Supra,  §  1245  ;  R.  o.  Mnnton,  3  C. 

*  Wood  V.  People.  59  N.  Y.  117.  k  P.  498 ;  State  v.  Hascall,  6  N.  H. 
«  R.  V.  Wheatland,  8  C.  &  P.  238 ;  352. 

R.  p.  Hughes,  1  C.  &  K.  519 ;  U.  S.  v.        *  State  v,  Raymond,  20  Iowa,  582. 
Mayer,  Deady,  127 ;  Dodge  v.  State,  4    Whart.  Cr.  Ey.  §  63. 
Zabr.  455  ;  Sch warts  v.  Com.,  27  Grat. 
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roborati?e  facts.^  Evidence  confinnatorj  of  that  one  witness,  in 
some  slight  particular  only,  is  not  sufficient  to  warrant  a  conviction.' 
And  where  perjury  was  assigned  upon  a  statement  made  by  the 
prisoner  on  oath,  on  a  trial  at  niti  priuij  that  in  June,  1851,  he 
owed  no  more  than  one  quarter's  rent  to  his  landlord,  and  the  pros- 
ecutor swore  that  the  prisoner  owed  five  quarters'  rent  at  that  time, 
and  to  corroborate  this  a  witness  was  called  who  proved  that  in 
August,  1860,  the  prisoner  admitted  to  him  that  he  owed  his  land- 
lord three  or  four  quarters'  rent,  it  was  held  that  this  was  not  a 
sufficient  corroboration.'  But  one  witness  may  be  adequately  sus* 
tained  by  the  defendant's  own  letters  and  declarations,^  by  his  own 

>  R.  p.  Gardner,  8  C.  &  P.  737 ;  B.  v.  see  any  person  leave  the  defendant's 

Boulter,  2  Den.  G.  C.  396  ;  5  Cox  C.  C.  house  after  eleven' '  on  the  night  in 

543 ;  B.  V.  Boberte,  3  C.  &  K.  607;  B.  question.    P.  was  indicted  for  perjury, 

V.  Braithwaite,  8  Cos  C.  C.  264 ;  R.  v,  and  the  peijnry  was  assigned  on  this 

Hook,  Ibid.  5 ;  U.  S.  v.  Wood,  14  Pet.  last  aUegation,  and  the  evidence  to 

430;   People  o.  Stone,   39  Hun,  41;  prove  its  falsehood  was  that  P.,  when 

Williams  v.  Com.,  91  Penn.  St.  493;  laying  the  information,  said  that  "he 

Crusen  v.  State,  10  Ohio  St.  258 ;  Btate  had  seen  four  men  leave  the  house 

V.  Baymond,  20  Iowa,  582 ;  State  v.  after  eleven,"  and  that  he  could  swear 

Heed,  67  Mo.  262 ;  People  v.  Davis,  61  to  one  as  W.    On  two  other  occasions 

Gal.  536.  P.  made  a  similar  statement  to  two 

•  B.  v.  Yates,  1  G.  &  M.  132 ;  3  Buss,  other  witnesses,  and  W.  and  others 
on  Gr.  4th  £ng.  ed.  277  ei  tq. ;  Ghamp-  did,  in  fact,  leave  the  house  after  eleven 
ney's  Gase,  2  Lewin  G.  G.  258 ;  B.  v.  o'clock  on  the  night  in  question ;  that 
Boulter,  2  Den.  G.  G.  396 ;  5  Gox  G.  G.  on  the  hearing  P.  acknowledged  that 
543 ;  State  o.  Bute,  43  Tex.  532.  he  had  offered  to  smash  the  case  for 

'  B.  V.  Boulter,  9  Bng.  L.  k  Bq.  537 ;  30«. ;  that  he  had  talked,  in  the  pros- 

5  Gox  G.  G.  543 ;  3  G.  &  K.  236 ;  2  Den.  ence  of  another  witness,  of  making  the 
C.  G.  396.    See,  also,  B.  v.  Parker,  G.  publican  give  him  money  to  settle  it ; 

6  M.  639.    See  Whart.  Gr.  Ev.  §  387.  and  he  had,  in  fact,  offered  to  the  pub- 

*  B.  v»  Boulter,  «/  stqrra;  B.  v.  Shaw,  lican  to  settle  it  for  £1,  and  had  said 
L.  &  G.  579 ;  B.  v.  Mayhew,  6  G.  &  P.  that  he  had  received  IO5.  to  smash  the 
315;  B.  V,  Hook,  D.  &  B.  606;  8  case,  and  was  to  have  10«.  more.  It 
Gox  G.  G.  5.  See  B.  v.  Ghampney,  2  was  ruled  that  the  evidence  was  sufil- 
Lew.  258 ;  B.  v.  Towey,  8  Gox  G.  G.  cient  to  prove  the  perjury  assigned, 
328 ;  U.  S.  v»  Wood,  14  Peters,  430 ;  and  that  the  conviction  was  right.  B. 
Dodge  9.  State,  4  Zabr.  455 ;  State  v,  v.  Hook,  Dears.  &  B.  G.  G.  606 ;  8  Gox 
Moliere,  1  Dev.  263.  G.  G.  5. 

P.,  a  policeman,  having  laid  an  in-  B.  0.  Webster,  1  F.  &  F.  315,  goes  to 

formation  against  a  publican  for  keep-  the  great  length  of  holding  that  a  wit- 

ing  open  his  house  after  lawful  hours,  ness  was  sui&ciently  corroborated  by 

swore,  on  the  hearing,  that  he  knew  memoranda  made  by  himself  at  the 

nothing  of  the  matter  except  what  he  time  of  the  contested  transaction.  This, 

had  been  told,  and  that  *'  he  did  not  however,  conflicts  with  B.  v.  Boulter, 
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Where  the  false  oath  alleged  was  that  the  prisoner  had  sworn 
that  he  had  not  voted  at  the  election,  and  the  assignment  of  the 
peijury  was  that  he  had  voted  previously  at  said  election,  at  the 
Fourth  Ward,  "  at  the  house  of  T.  L.  W.  in  said  ward,"  without  stat- 
ing that  he  had  voted  before  a  board  of  officers  duly  constituted 
and  authorized  according  to  law,  or  that  any  lawful  election  had 
been  appointed ;  it  was  held  that  the  assignment  was  too  general 
and  uncertain,  not  being  of  a  character  which  permitted  specific 
proof  or  disproof.  It  was  further  said,  that  in  the  absence  of  any 
averment  to  that  effect,  it  would  not  be  inferred  that  the  election 
was  lawfully  held  at  the  place  named.^ 

§  1824.  It  should  not  be  forgotten,  that  as  the  policy  of  the  law 
„  .  forbids  a  witness  in  a  civil  suit  from  beinir  made  in- 

Perjury  ® 

not  to  be  famous,  SO  f ar  as  respects  that  suit,  through  a  conviction 

during^  for  perjury  obtained  upon  the  testimony  of  a  party  to 

of°ciTU  rait  ^^^^  ^^^9  ^^^  English  courts  will  not  permit  a  witness, 

In  which  under  such  circumstances,  to  be  excluded  from  the  wit* 

alleged 

false  oath  ness-boz  by  an  intermediate  conviction  of  perjury.'  On 
was  en.  ^^  ^^^  principle,  and  to  suppress  the  same  evil,  it  has 
been  held  in  Pennsylvania  that  an  indictment  for  false  swearing  to 
an  affidavit  of  defence  does  not  lie  until  the  case  in  which  the  affi- 
davit is  filed  is  terminated.*  In  England  the  present  practice  is  to 
postpone  the  trial  for  perjury  until  the  cause  out  of  which  it  arises 
is  determined,^  in  order  to  keep  the  testimony  of  the  witness  intact. 
§  1825.  All  the  facts  necessary  to  the  explanation  of  the  evi- 
dence are  admissible.  Thus  on  the  trial  of  an  indict* 
facta  con-  m^nt  for  perjury  alleged  to  have  been  committed  on  the 
wlthTfaise  *"*^  ^^  *^  assault,  all  the  evidence  that  was  admissible 
evidence       on  the  trial  of  the  indictment  for  the  assault  is  admissible, 

admiflsiblo.  •         m     ««n  • 

if  relevant,  on  the  trial  for  perjury.*  Where  a  wntten 
paper  is  referred  to,  the  place  and  time  of  subscribing  it  by  the 
accused  being  involved  in  the  alleged  perjury  as  set  forth  in  the 
indictment,  such  paper  is  proper  evidence  at  the  trial.* 

1  Bums  V.  People,  59  Barb.  531.  Bntter,  Ibid.  337.    And  as  to  oontinn* 

\     >  See  3  Ross,  on  Cr.  4th  Eng.  ed.  678  ance  see  more  fully  Whart.  Cr.  PI.  & 

et  teq.    See  as  to  ooncnrrence  of  civil  Pr.  §&  584  et  »eq. 

and  criminal  process,  supra,  §  31  &.  '  R.  r.  Harrison,  9  Cox  C.  G.  503. 

*  Com.  V.  Dickinson,  5  Penn.  L.  J.  164.  Stqnra,  §  1306. 

«  R.  V.  Simmons,  8  C.  &  P.  50 ;  R.  '  Osbum  v.  State,  7  Ham.  (Part.  Ist) 

V,  Ashbnm,   Ibid.      See    Peddell  v.  212. 
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§  1326.  In  a  trial  at  ntri  priuSy  on  an  indictment  for  perjury, 
the  po9tea  most  be  produced  bj  the  plaintiff.^    At  com- 
mon law,  generally  the  entire  record  should  be  put  in   mon  uw 
evidence.*    But  where  the  proceedings  were  in  any  way  ^J^^ 
collateral,  and  there  is  parol  proof  of  regularity,  it  is  not  »iiouid  be 
necessary  that  all  the  original  papers  should  be  produced 
or  exemplified.'    Nor  need  there  be  proof  of  final  judgment  when 
the  postea  is  produced.^ 

§  1827.  As  a  defence,  character  for  truthfulness  may  be  set  up  ; 
and  Lord  Denman  once  permitted  the  following  ques-    Character 
tions:    "What  is  the  character  of  the  defendant  for  ofdefend- 
yeracity  and  honor  ?"  and  "  Do  you  consider  him  a  man  truth  ad- 
likely  to  commit  perjuiy  ?"•  "'**^'"*- 

X.  ATTEMPTS  TO  COMMIT  PERJURY. 

§  1828.  An  attempt  to  commit  perjury  is  indictable*  on  the  same 
reasoning  as  are  attempts  to  commit  other  offences.    And 
when  the  complete  offence  of  perjury  is  not  proved  (as  perjury  in- 
where  the  false  oath  is  taken  before  an  incompetent  offi-  ^^^^^®* 
oer,  the  defendant  believing  him  to  be  competent),  the  defendant 
may  be  indicted  for  the  attempt.'    Attempts  to  suborn  witnesses, 
and  to  suppress  testimony,  will  be  independently  considered.* 

XI.   SURORNATION  OP  PERJURY.* 

§  1829.  To  constitute  subornation  of  perjury,  which  is  To  suboi^ 

an  offence  at  common  law,  the  party  charged  must  procure  rapt^mo^'^' 

the  commission  of  the  perjury,  by  inciting,  instigating,  J^^^^^ 
or  persuading  the  witness  to  commit  the  crime.'*    Per- 

1  Resp.  V.  Gosa,  2  Yeatee,  479.  7  r.  p.  stone,  Dean.  261 ;  22  Eng. 

>  Porter  v.  Cooper,  6  C.  &  P.  354.         L.  &  Eq.  593. 

*  R.  v.  Turner,  2  G.  &  K.  732 ;  R.  v.        •  Infra,  §  1332. 

Smith,  L.  R.  1  C.  C.  110 ;  11  Cox  C.  C.  •  For  formB  of  indictment,  see  Whart. 

10.  Preo.,  597,  et  teg, 

<  Bull,  N.  P.  243.  » 1  Hawk.  c.  69,  s.  10 ;  3  Ruaa.  on  Cr. 

*  R.  V.  Hemp.  5  C.  &  P.  468.    See  (9th  Am.ed.)  bOetteg. ;  R.  v.  Reilley,  2 
Whart.  Cr.  Bv.  §  60.  Leach,  609  ;  U.  8.  v.  Staata,  8  How.  41 ; 

c  St.  Dig.  C.  L.  art.  138 ;  R.  v.  Tzy-  Com.  v,  Douglaaa,  5  Met.  241.  See  Com. 

lor.  Holt,  634.    See  R.  v.  Stone,  Deara.  v.  Smith,  11  Allen,  243 ;  Dawkina  v, 

251;  Chapman'a  Caae,  1  Den.  C.  C.  Gill,  10  Ala.  206 ;  Patteraon  v.  Donner, 

432 ;  Hodgkina  v,  R.,  L.  R.  1  C.  C.  R.  28  Cal.  369. 
212.    ^pra,  §§  179  et  seq.^  185. 
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jury  must  have  been  actually  committed,^  and  this  must  appear  in 
the  indictment.*  The  suborner  must  be  aware  of  the  intended  cor- 
ruptness on  part  of  the  person  suborned.  Thus  though  a  party,  who 
is  charged  with  subornation  of  perjury,  knew  that  the  testimony  of 
a  witness  whom  he  called  would  be  false,  yet  if  he  did  not  know 
that  the  witness  wOuld  wilfully  testify  to  a  fact,  knowing  it  to  be 
false,  he  cannot  be  convicted  of  the  crime  charged.' 

§  1880.  In  subornation  of  perjury,  the  same  rules  as  to  mate- 
riality of  testimony  prevail  as  in  peijury.^  Hence,  in 
mostbeT^  trials  of  this  class,  a  perjured  witness,  who  claims  to  have 
material.  ^^^  subomed,  is  not  suflScient,  without  corroboration,  to 
procure  the  conviction  of  the  alleged  suborner.' 

§  1381.  The  BcievUer  must  be  averred ;  and  it  must  be  also  averred 
that  the  false  oath  was  procured  to  be  used  as  testimony 
must  aver  in  a  court  having  jurisdiction,'  the  defendant  knowing 
*^**'**^*  that  the  witness  knew  he  was  to  swear  falsely.^  When 
the  scienter  is  otherwise  given,  the  word  ^'  knowingly"  is  not  neces- 
sary in  an  indictment  which  avers  that  the  defendant  ^'  unlawfully, 
wilfully,  wickedly,  feloniously,  and  corruptiy  did  persuade,  procure, 
and  suborn"  the  witness  to  ^^  commit  said  peijury  in  manner  and 
form  aforesaid."' 

XII.   ATTEMPTS  TO  SUBORN :    DISSUADING  WITNESS  FROM  APPEARING. 

§  1882.  Although,  in  order  to  constitute  the  technical  offence  of 
subornation,  the  person  cited  must  actually  take  the  false 
at^wSorna^  oath,  yet  it  is  plain  that  attempts,  though  unsuccessful, 
tiou  are  tD-  to  induce  a  witness  to  give  particular  testimony,  irrespec- 
tive of  the  truth,'  even  though  such  witness  had  not  been 
served  with  a  subpoena,  are  indictable.^  But  the  attempt  must  be 
in  connection  with  litigation,  actual  or  prospective.^^ 

1  Com.  V.  Majbash,  29  Grat.  857.        >  U.  8.  v.  Wilooz,  4  Blatoh.  C.  C.  391, 

Under  New  York  Btatates,  Bee  Stratton  893 ;  Whart,  Cr.  PI.  k  Pr.  $  164. 
V.  People,  81  N,  Y.  629.  »  U.  S.  v.  Dennee,  3  Woods  C.  C.  39. 

*  TT.  S.  V.  Evans,  19  Fed.  Rep.  912 ;        •  Stewart  v.  SUte,  22  Ohio  St.  477. 

2  West  Coast  Rep.  611.  *  3  Rnss.  on  Cr.  9tli  Am.  ed.  60  ei 

*  Com.  V.   Douglass,    5    Met.  241 ;    teq;  K.  v,  Darbj,  7  Mod.  100 ;  Over- 
Stewart  V.  SUte,  22  Oh.  St.  477.  ton,  ex  parte,  2  Rose,  257 ;  Jackson  v. 

*  *  Com.  V.  Smith,  1 1  Allen,  243.  State,  43  Tez.  421.  See  State  v.  Hughes, 

*  People  V.  Evans,  40  N.  Y.  1.    So  in    Ibid.  518.     Supra,  §  179. 

Ohio  by  Act  of  May,  1869.  *o  r.  ,,.  Phillips,  Cas.  temp.  Hard. 


u  State  V,  Joaquin,  69  Me.  218. 
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§  1888.  To  attempt  to  prevent,  either  by  persuasion  or  intimida- 
tion,  a  witness  from  attending  a  trial  is  not  merely  a  con-  ^^^  ^  ^^ 
tempt  of  conrt,^  but  may  be  punishable  by  indictment,  dissuadiDg 
irrespective,  it  is  said,  of  materiality,*  or  of  the  prior  from  at- 
summoning  of  the  witness  by  subpoena.'  ^°  ^^' 

In  an  indictment  against  S.  for  endeavoring  to  prevent  a  witness 
bound  over  to  testify  before  a  grand  jury  from  appearing  and  testi-  , 
fying,  the  indictment  in  the  original  case,  in  which  the  witness  was 
recognized  to  appear,  need  not  be  recited,  nor  does  the  guilt  or 
innocence  of  the  respondent  depend  upon  the  sufficiency  of  that 
indictment,  or  of  the  guilt  or  innocence  of  the  defendant  in  the 
first  case.^ 

XiV.  FABRICATION  OP  BVIDBNCB, 

§  1884.  ^^  Fabricating  evidence,"  it  is  said  by  the  English  Com- 
nussioners  on  the  Draft  Code  of  1879,  ^^  is  an  offence  which  is  not 
so  common  as  peijury,  but  which  does  occur  and  is  sometimes  de- 
tected. An  instance  occurred  a  few  years  ago  on  a  trial  for  shooting  . 
at  a  man,  with  intent  to  murder  him,  where  the  defence  was  that 
though  the  accused  did  fire  off  a  pistol,  it  was  not  loaded  with  ball, 
and  the  only  intent  was  to  frighten.  Evidence  was  given  that  a 
pistol  ball  was  found  lodged  in  the  trunk  of  a  tree  nearly  in  the  line 

241 ;  state  o.  Keyes,  8  Yt.  57.    See  ni-  336 ;  State  v.  Ames,  64  Me.  38  h ;  State 

pra,  $  179 ;  and  see  Whart.  Gr.  PI.  &  v.  Carpenter,  20  Vt.  9 ;  Com.  o.  Rej- 

Pr.  $  954.  nolds,  14  Graj,  87  ;  State  v.  Earlj,  3 

It  Is  not  necessary,  in  an  indictment  Barring.  (Del.)  562 ;  Com.  «•  Feelej,  2 

for  attempting  to  suborn  a  witness,  that  Ya.  Ca.  1 ;  Martin  v.  State,  28  Ala.  71 ; 

the  fact,  which  the  defendant  attempted  and  see  2  Rnss.  on  Cr.  (6th  Am.  ed.) 

to  procure  the  witness  to  swear  to,  596;  State  v.  Kejes,  8  Yt.  57.      In 

should  be  prored  specificallj ;  as  that  Pennsylvania  the  offence  is  statutory, 

fact  would  only  be  evidence  to  show  Com.  v.  Phillips,  3  Pittsb.  426. 

9110  animo  the  bribe  was  offered,  it  may  *  State  v.  Ames,  64  Me.  386  ;  State 

be    shown    by   other    circumstances,  v.  Keyes,  8  Yt.  57 ;  Com.  o.  Feeley,  2 

SUte  V.  Holding,  1  McCord,  31.    For  Ya.  Ca.  1 ;  Martin   o.  SUte,  28  Ala. 

form   of  indictment,  see    Stewart  v.  71.    As  taking  a  stricter  view  of  plead- 

SUte,  22  Ohio  St.  477.  ing,  see  Brown  v.  State,  13  Tex.  Ap.  358. 

1  See  Whart.  Cr.  PI.  &  Pr.  §  965.  By  §  80  of  the  New  Tork  Penal  Code 

s  R.  o.  Darby,  7  Mod.  100;  R.  v.  of  1882,  the  witness  receiving  the  bribe 

Loughran,  1  Cr.  &  D.  C.  C.  76 ;  R.  v.  is  made  indictable  for  felony. 

Chaundler,  2  Ld.  Ray.  1398 ;  S.  C,  1  SUte  v.  Carpenter,  20  Yt.  9.    See 

under  name  of  R*  v.  Chandler,  1  Mod.  Martin  v.  State  28  Ala.  71. 
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from  where  the  accused  fired  to  where  the  prosecutor  stood.  It  was 
afterwards  discovered  that  the  ball  had  been  placed  in  the  tree  by 
those  concerned  in  the  prosecution,  in  order  to  supply  the  missing 
link  in  the  evidence.  Such  an  offence  is  as  wicked  and  as  dangerous 
as  perjury,  but  the  punishment  as  a  common  law  offence  (if,  irre- 
spective of  conspiracy,  it  be  an  offence)  is  only  fine  and  imprison- 
ment." In  those  of  our  States,  where  a  common  law  exists,  the 
offence  would  probably  be  regarded  as  indictable  at  common  law*^ 

1  Stgnn,  i  681. 
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CHAPTER  XXI. 


CONSPIBACY. 


I.   GeKIB^L  ComiDBBATIOKS. 

OoDSplracles  are  indictable  when 
directed  to  accompUBhment  of 
Illegal  object  or  use  of  illegal 
means,  §  1887. 

Ofitence  to  be  limited  to  snch  cases, 
§1888. 

Where  concert  is  necessary  to  an 
offence  conspiracy  does  not  lie, 
§1889. 

Conspiracy  must  be  directed  to 
something  which,  if  not  inter- 
rupted by  extraneous  interfer- 
ence, will  result  in  an  unlawful 
act,  §  1840. 

Not  necessary  that  all  the  parties 
should  be  capable  of  committing 
offence,  §  1340  a. 

Conspiracy  analogous  to  attempt, 
§1841. 

Evil  intent  is  necessary  to  offence, 
§18410, 

n.  CONSPIKAOnS  TO  COKMIT  IhDIOT- 
ABLS  OVFBKCS. 

Conspiracy  to  commit  felony  1b  in- 
dictable at  common  law  and  is  a 
misdemeanor,  §  1842. 

Indictment  need  not  detail  means, 
§1848. 

Gradual  abandonment  of  doctrine, 
of  merger,  §  1844. 

In  conspiracies  to  commit  misde- 
meanors, indictment  need  not 
detail  means,  §  184{{. 

Such  conspiracy  does  not  merge,  § 
1846. 

Conspiracies  to  cheat  are  indict- 
able at  common  law,  §  1847. 

Enough  if  Indictment  charge  "  di- 
vers false  pretences,"  §  1848. 

On  the  merits  a  conspiracy  to  de- 
fraud Is  punishable,  §  1849. 


Mere  civH  trespass  or  fhiud  not 

enough :  otherwise  conspiracy  to 

forcibly  enter  certain  premises, 

§1850. 
Conspiracy  in  fraud  of  bankrupt 

or  insolvent  laws  indictable,  § 

1351. 
And  so  of  conspiracies  to  violate 

lottery  laws,  §  1352. 
And  so  of  conspiracies  to  commit 

breaches  of  the  peace,  §  1358. 
And  so  to  assault,  §  1854. 
And  so  to  falsely  Imprison,  §  1855. 
And  so  of  seditious  conspiracies,  § 

1856. 
And  so  of  conspiracies  to  commit 

offences  against  federal  laws,  or 

to  defraud  the  United  Btates,  § 

1856  a. 
And  so  to  interfere  with  civil  rights, 

§18565. 
And  so  to  utter  fllegal  notes,  § 

1857. 
iii.  ccnspiraoibs  to  usb  iin>tctable 

Means  to  bffsot  Ikdiffebbnt 

End. 
When  the  lll^ality  is  in  the  means, 

the  means  must  be  set  forth,  § 

1358. 

IV.  CONSPIBACT  TO  DO  AN  ACT  WHOSE 
CrIMINALITT  CONSISTS  IN  THE 
CONFEDERACT. 

Acts  which  derive  their  indlcta- 
bility  from  plurality  of  actors, 
§1869. 

Conspiracy  to  commit  such  acts  is 
indictable,  §  1860. 
1.  To  commit  Jmmoral  Aett. 

Conspiracy  to  seduce  or  cause  to 
elope  Is  indictable,  §  1861. 

So  to  procure  a  fraudulent  mar- 
riage or  divorce,  §  1862. 
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So  to  debauch,  §  1863. 

So  to  produce  abortion,  §  136L 

So  to  prevent  interment  of  dead 
body,  §  1365. 
2.  Toprefudiee  the  Puhlie  or  Oovem- 
ment  generally. 

Conspiracy  to  forcibly  or  fraudu- 
lently raise  or  depress  the  price 
of  labor  is  indictable,  §  1866. 

Unlawful  means  should  be  averred, 
§1867. 

Conspiracy  to  keep  an  operative 
out  of  employment  or  Induce 
him  to  leave  is  indictable,  § 
1868. 

So  to  eagToee  business  staple  or 
to  monopoUce  transportation,  § 
1869. 

So  to  suppress  competition  at  auc- 
tion, §  1370. 

So  to  combine  to  do  wrong  by  se- 
crecy or  coercion,  §  1871. 

So  to  tamper  with  an  election,  § 
1872. 

So  to  defraud  revenue,  $  1878. 

So  to  publish  false  report  of  cor- 
poration, §  1874. 

So  to   attempt  corrupt  bargains 
with  government,  §  1875. 
8.  To  falsely  accuse  qf  Crime  or  ex- 
tort Money, 

Conspiracy  to  falsely  prosecute  is 
indictable,  §  1876. 

Conviction  no  bar,  §  1877. 

Indictment  need  not  detail  im- 
puted crimes,  §  1378. 

Conspiracy  to  extort  money  is  in- 
dictable, §  1879. 
4.  Conapiraeiee  to  oMntet  Jtutice. 

Such  conspiracies  are  Indictable,  § 
1880. 
V.  Geneiul  RiiQinBrrBS  ow  Inbict- 

MBNT. 

Executed  conspiracies  should  be 
BO  averred,  §  1381. 

Overt  acts  not  necessary  when  con- 
spiring iB  per  ee  indictable,  § 
1882. 

May  be  useAil  as  explaining  con- 
spiracy charge,  §  1888. 

Overt  acts  may  be  required  by 
statute,  §  1381. 
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Fact  of  their  omission  may  be  ex- 
plained, §  1380. 
Bill     of     particulars     may     be 

required,  §  1386. 
Counts    for    conspiracy  can    be 

Joined  with  counts  for  substan- 

tlve  ofifence,  §  1387. 
Two  or  more  persons  necessary  to 

offence,  §  1888. 
Prosecution  may  elect  co-consplra- 

tors  to  proceed  against,  §  1389. 
All  contributing  with  knowledge 

of    common    design    may   be 

joined,  §  1890. 
Acquittal  of   one  defendant  evi- 
dence on  trial  of  other,  §  1891. 
Husband  and  wife  without  other 

defendant  not  sufficient,  §  1392. 
Unknown  co-consplrators  can  be 

Introduced,  §  1893. 
Judgment  should  be  several,  § 

1394. 
New  trial  for  one  is  new  trial  for 

all,  §  1395. 
Parties  injured  must  be  named  if 

practicable,  §  1896. 
Venue  may  be  in  place  of  overt 

act,  §  1897. 

VI.  EVIDENOB. 

Proof  of  conspiracy  is  inferential, 

§  1898. 
Complicity  in  prior  stages  unneces- 
sary, §  1999. 
No  overt  act  neeessaxy,  §  1400. 
Order  of  evidence    discretionary 

with  court,  §  1401. 
Mere   cognizance   of   fraudulent 

action  no  conspiracy,  §  1402. 
Material  variance  as    to  means 

fatal,  §  1403. 
System    of    conspiracy  may  be 

proved,  §  1404. 
Co-conspirators  are  liable  for  each 

other's  acts,  §  1405. 
Declarations     of   co-conspirators 

admissible  against  each  other,  § 

1406. 

Vn.  VBBDICfT. 

Verdict  acquitting  all    but  one 
defendant  acquits  all,  {  1407. 


OHAP.  xjll]  oonspiraot.  [g  1887. 


I.   QENEBAL  CONSIDERATIONS. 

§  1887.  A  conspiracy  is  a  confederation  to  effect  an  unlawful 
object  by  lawful  means  or  by  unlawful  means  a  lawful 

object ;'  and  is  a  misdemeanor  at  common  law*  cies  are  in- 

It  is  on  all  sides  conceded  that  combinations  of  two  or  ^hen'di- 

more  persons  may  become  indictable  when  directed  to  >^^^  ^ 

the  accomplishment  either  of  an  illegal  object,  or  of  an  piiBhment 

indifferent  object  by  illegal  means.'    The  conflict  begins  objector 

when  we  reach  those  combinations  which  are  assumed  to  ^^eima^ 
be  indictablCi  not  as  aimed  at  an  indictable  offence,  but 

>  See  infra,  i  1359 ;  tupra,  §  1118 ;  wonld  not   be  an  indictable  offence, 

and  see  Com.  v.  Bliss,  12  Phila.  580 The  law  has  wisely  and  Justl/ 

s  Sir  J.  F.  Stephen's  definition  (Dig.  established  that  a  combination  of  per- 

C.  L.  art.  36)  is  given  infra,  §  1347.  sons  to  commit  a  wrongful  act  with  a 

The  late  Chief  Justice  Cockbom  pro-  view  to  injure  another  shall  be  an  of- 

posed  the  following  to  the    commis-  fence,  though  the  act,  if  done  bj  one, 

sioners  of  the  Criminal  Code :—  wonld  amount  to  no  more  than  a  civil 

**  Conspiracy  may  be  divided  into  wrong." 
three  classes.  First,  where  the  endto  By  sec.  284  of  the  English  Draft 
be  accomplished  would  be  a  crime  in  Code  of  1879,  declared  by  Uie  reporters 
each  of  the  conspiring  parties,  a  class  to  be  a  compilation  in  this  respect  of 
which  offers  no  dificulty.  Secondly,  the  common  law,  **  every  one  shall  be 
where  the  purpose  of  the  conspiracy  is  guilty  of  an  indictable  offence,  and 
lawful,  but  the  means  to  be  resorted  to  shall  be  liable,  upon  conviction  there- 
are  criminal,  as  when  the  conspiracy  is  of,  to  five  years*  penal  servitude,  who 
to  support  a  cause  believed  to  be  just  conspires  with  any  other  person,  by 
by  perjured  evidence.  Here  the  proxi-  deceit  or  falsehood  or  other  fraudulent 
mate  or  immediate  intention  of  the  means,  to  defraud  the  public,  or  to 
parties  being  to  conmiit  a  crime,  the  affect  the  public  market  price  of 
conspiracy  is  to  do  something  crimi-  stocks,  funds,  shares,  or  merchandise, 
nal ;  aud  here  again  the  case  is  oonse-  or  anything  else  publicly  sold,  or  who 
queutly  free  from  difficulty.  The  third  conspires  by  deceit  and  falsehood  or 
and  last  case  Is  where  with  a  malicious  other  means  to  defraud  any  person, 
design  to  do  an  injury  the  purpose  is  ascertained  or  unascertained,  whether 
to  effect  a  wrong,  though  not  such  a  such  deceit  or  falsehood  or  other 
wrong  as,  when  perpetrated  by  a  single  fraudulent  means  would  or  would  not 
individual,  would  amount  to  an  offence  amount  to  a  false  pretence,  as  herein- 
under  a  criminal  law.    Thus  an  at-  after  defined.'* 

tempt  to  destroy  a  man's  credit,  and  By  sec.  420  it  is  made  indictable  to 

effect  his  ruin  by  spreading  reports  of  conspire    ''to  commit  any  indictable 

his  insolvency,  would  be  a  wrongful  offence  not  punishable  with  penal  ser- 

act,   which  would    entitle  the  party  vitude  or  to  do  anything  in  any  part 

•  whose  credit  was  thus  attacked  to  bring  of  the  world,  which,  if  done  in  Eng- 

an  action  for  a   civil  wrong,  but    it  land  or  Ireland,  would  be  an  indict- 
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from  the  idea  that  the  policy  of  the  law  forbids  the  reaching  of  the 
attempted  object  by  a  confederacy.^  We  propose,  therefore,  instead 
of  further  defining  the  offence,  firit^  to  scrutinize  the  cases  which 
have  been  considered  as  belonging  to  it ;  and  secondly ,  to  notice 
such  general  points  of  pleading  and  eyidence  as  relate  to  them  all 
jointly.  Before  proceeding,  however,  to  this  analysis,  certain 
general  qualifications  are  to  be  noticed. 

§  1888.  We  may  now  regard  it  as  settled  that  it  is  an  indictable 

offence  for  two  persons  to  conspire  to  defraud  a  third  by 

beUmit^    false  Statements  for  which  one  calls  on  the  other  in  any 

to  sach        ^ay  to  vouch,  this  concert,  as  well  as  the  falsehood, 

cascB.  . 

being  concealed  from  the  party  defrauded ;  nor  is  it  any 
defence  in  such  cases  that  there  is  no  statute  under  which,  if  the 
conspiracy  charge  were  thrown  out,  the  defendants  could  be  con- 
victed. Cheating  by  reciprocal  preconcerted  false  personations  of 
this  class  may  justly  be  regarded  as  a  cheat  at  common  law ;  and 
the  rulings  making  it  indictable  are  sustainable  on  principle.*  But 
to  extend  indictable  conspiracies  so  as  to  include  cases  where  acts 
not  in  themselves  indictable  are  attempted  by  concert  involving 
neither  fake  statement  nor  concerted  force,  should  be  resolutely 
opposed.  A  distressing  uncertainty  will  oppress  the  law  if  the 
mere  fact  of  concert  in  doing  an  indifferent  act  be  held  to  make 
such  act  criminal  We  all  know  what  offences  are  indictable,  and 
if  we  do  not,  the  knowledge  is  readily  obtained.  Such  offences, 
when  not  defined  by  statute,  are  limited  by  definitions  which  long 
processes  of  judicial  interpretation  have  hardened  into  shapes  which 
are  distinct,  solid,  notorious,  and  permanent.  It  is  otherwise,  how- 
ever, when  we  come  to  speak  of  acts  which,  though  not  penal  when 
they  are  committed  by  persons  acting  singly,  are  supposed  to  become 
so  when  brought  about  by  concert  which  involves  neither  fraud  nor 
force.  These  there  has'never  been  any  judicial  attempt  to  define, 
or  le^slative  attempt  to  codify.'  No  man  can  know  in  advance 
whether  any  enterprise  in  which  he  may  engage  may  not  in  this 
way  become  subject  to  prosecution.    It  is  essential  to  the  constitu- 

able  offenoe  not  punishable  with  penal        ■  See  R.  9.  Parnell,  14  Cos  C.  C. 
aeryitade."  608. 

That  oyerts  acts  are  not  necessary,        '  5«pnx,  §    1124 ;    tn/ra,     §    1359. 
see  infra,  §§  1382,  1400.  Compare  $$  14  ei  teq. 

*  See  ngara,  §  15. 
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tion  of  an  indictable  offence,  as  is  elsewhere  shown,^  that  it  should 
be  prohibited  either  by  statute  or  by  common  law ;  but  conspiracies 
to  commit  by  non-indictable  means  non-indictable  offences,  if  we 
resolve  them  into  their  elements,  are  neither  prohibited  by  common 
law  nor  by  statute.  By  force  of  their  definition,  their  object  is  not 
per  se  prohibited ;  and  the  other  ingredient  in  their  constitution, 
that  of  an  association  of  individuals  to  effect  a  common  end,  is 
essential  to  all  action  in  which  two  persons  engage.  When  we 
remember,  also,  that,  as  we  have  seen,  it  is  necessary  to  a  righteous 
administration  of  public  justice  that  punishment  should  be  attached 
only  to  acts  which  are  made  penal  by  rules  which  are  pre-announced 
and  constant,'  the  objection  just  stated  acquires  additional  weight. 
An  act  of  business  enterprise  in  purchasing  goods  in  a  cheap  market 
for  the  purpose  of  selling  them  in  a  dear  market,  which  in  one 
phase  of  judicial  sentiment  would  be  regarded  as  a  meritorious 
impetus  to  commercial  activity,  would  be  in  another  phase  of  judi- 
ciid  sentiment,  as  it  once  has  been,  treated  as  an  indictable  offence.' 
Le^slative  and  judicial  compromises,  which  one  court  may  view  as 
essential  to  the  working  of  the  political  machine,  another  court  may 
hold  to  be  indictable  as  a  corrupt  conspiracy.^  Nor  can  we  continue 
to  accept  the  reasons  by  which  this  indefinite  extension  of  conspiracy 
has  been  justified.  It  used  to  be  said  that  the  combination  of  a 
plurality  of  persons  to  do  an  act  invests  it  with  a  criminality  which  it 
does  not  otherwise  possess.  Undoubtedly  this  is  so  with  riot,  which 
depends  on  tumult,  which  again  depends  on  plurality  of  agents ;  but 
riot  is  positively  defined  by  the  law,  and  aU  who  engage  in  a  riot 
have'  means  to  know  what  it  is,  and  that  it  is  punishable.  But  can 
this  be  predicated  of  combinations  which  the  law  does  not  in  advance 
pronounce  to  be  unlawful  ?  One  of  two  alternatives  we  must  here 
accept.  Either  we  must,  with  the  old  English  judges,  look  upon  all 
voluntary  combinations  as  suspicious,  and  objects  of  judicial  suppres- 
sion, or  we  must  declare  that  only  such  combinations  are  penally 
cognizable  as  are  made  so  either  by  statute  or  by  a  settied  judicial 
construction  of  the  common  law.  We  must,  in  other  words,  either 
on  the  one  hand  say,  that  voluntary  combination  has  in  it  an  element 
of  evil  which  infects  with  indictability  acts  not  in  themselves  indict- 
able, or  we  must  hold  that  voluntary  combination  is  indictable  or 

*  Supra,  S  14.  *  See  infra,  §  1866. 

<  See  nipra,  §§  1  e(teg.  «  Infra,  §  1875. 
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not)  just  as  the  conduct  it  involves  is  indictable  or  not.  Now, 
whatever  may  have  been  the  view  in  old  times,  when  the  maxim  was 
that  voluntary  combinations  should  do  nothing  that  government 
could  do,  the  first  of  these  hypotheses  must  be  rejected  in  an  age  in 
which  the  maxim  is  that  government,  so  far  as  concerns  affairs  of 
trade,  should  do  nothing  that  voluntary  combinations  can  do  as  well, 
and  in  which  great  social  and  commercial  enterprises  can  no  longer 
be  undertaken  by  individuals,  but  must  be  undertaken  by  combina- 
tions. So  cogent  have  these  and  other  reasons  appeared  to  the 
jurists  of  countries  whose  notions  of  the  freedom  of  the  individual 
we  are  apt  to  regard  as  less  comprehensive  than  our  own,  that  con- 
spiracy (Komplott),  as  a  distinct  offence,  has  been  stricken  from 
the  revised  codes  of  Prussia,  Oldenburg,  WfLrtemburg,  Bavaria, 
Austria,  and  North  Germany.'  Nor  can  it  be  justiy  said  tiiat  by 
this  change  of  the  law  the  courts  lose  the  power  to  punish  offences 
in  their  inception.  Such  was  no  doubt  the  case  before  the  law  of 
attempts  assumed  its  present  comprehensiveness.  Since,  however, 
whatever  crime  is  punishable  in  consummation  is  now  punishable  in 
attempt,*  the  argument  drawn  from  necessity  fails.'  The  conclusion 
b  that  ouTeason  the  offence  of  conspiracy  at  common  law  is  limited 
to,  (1)  confederacies  to  effect  illegal  objects  as  ends  or  means; 
(2)  confederacies  to  pervert  public  justice,  or  injuriously  affect 
the  body  politic ;  and  (8)  confederacies  which,  from  tiie  mode  of 
their  operations,  exhibit  the  features  of  false  devices  and  tokens, 
or  of  aggregation  of  violence  likely  to  overbear  individual  resistance 
and  to  produce  public  terror.  And  this  is  virtually  saying  that  in 
the  first  case  the  confederacy  is  unlawful,  because  it  is  a  cheat  at 
common  law ;  in  the  second  case,  because  it  is  an  attempt  to  obstruct 
government ;  in  the  third  case,  because  it  is  an  attempt  at  riot^ 

i  Berner,  a  ywj  high  authority  •  Bee  U.  8.  v.  Goldberg,  7  BisB.  175 ; 
(Strafreoht,  etc.,  1871,  §  113),  sajB :  U.  8.  v.  Nunnemaoher,  Ibid.  Ill ; 
*'The  oommon  (Qerman)  law  doctrine  U.  8.  v.  Mitchell,  1  Hnghee,  439; 
developed  the  idea  of  oonspiraoy  to  a  MnsBel  v.  81ongh,  5  Fed.  Rep.  680 ;  6 
perilous  practical  extent;  and  it  has  Bawj.  612;  HcHeniy  v.  Sneer,  56 
consequently  been  omitted  In  oar  later  Iowa,  649  ;  and  see  tii/m,  §  1400. 
codes.  As  illustrating  the  mischief  That  when  an  offence  Is  oonsnmmated, 
which  this  idea  has  wrought  see  the  the  indictment  should  be  for  the  con- 
cases  in  Temme,  Archiv.  i.  pp.  26(M ;  summated  offence,  see  infra j  §  1346. 
ii.  72,  100, 126."  «  As  to  a  confederacy  being  a  false 

*  See  npra,  §§  173  €i  ieq.  token,  see  infra,  §  1359.    As  to  exhibi- 
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§  1839.  When  to  the  idea  of  an  offence  plurality  of  agents  is 
lo^cally  necessary,  conspiracy,  which  assumes  the  yolun- 

.  "^  x'^i.t.        Where  con- 

tary  accession  of  a  person  to  a  cnme  of  such  a  character  cert  is  ne- 
that  it  is  aggravated  by  a  plurality  of  agents,  cannot  be  ^^^  ^ 
maintained.  As  crimes  to  which  concert  is  necessary  ^^^^^'^f 
(t.  e.y  which  cannot  take  place  without  concert),  we  may 
mention  duelling,  bigamy,  incest,  and  adultery ;  to  the  last  of  which 
the  limitation  here  expressed  has  been  specifically  applied  by  au* 
thoritative  American  courts.^  We  hare  here  the  well-known  distinc- 
tion between  eofumrsus  neee$iariu8  and  €oneur9U9  faeuitativtis :  in 
the  latter  of  which  the  accession  of  a  second  agent  to  the  offence  is 
an  element  added  to  its  conception ;  in  the  former  of  which  the  par- 
ticipation of  two  agents  is  essential  to  its  conception ;  and  from  this 
it  follows  that  conspiracy,  the  gist  of  which  is  combination,  added  to 
crime,  does  not  lie  for  coneurtuB  nece99ariu8.  In  other  words, 
when  the  law  says,  ^^  a  combination  between  two  persons  to  effect 
a  particular  end  shall  be  called,  if  the  end  be  effected,  by  a  certain 
name,''  it  is  not  lawful  for  the  prosecution  to  call  it  by  some  other 
name ;  and  when  the  law  says,  such  an  offence — e.  g.^  adultery—* 
shall  have  a  certun  punishment,"  it  is  not  lawful  for  the  prosecution 
to  evade  this  limitation  by  indicting  the  offence  as  conspiracy.  Of 
course  when  the  offence  is  not  consummated,  and  the  conspiracy  is 
one  which  by  evil  means  a  combination  of  persons  is  employed  to 
effectuate  this  combination  is  of  itself  indictable.  And  hence,  per- 
sons combining  to  induce  others  to  commit  bigamy,  adultery,  incest, 
or  duelling,  do  not  fall  within  this  exception^  and  may  be  indicted 
for  conspiracy. 

§  1840.  Mere  thoughts  are  not  indictable,  nor  is  the  expression 
of  thought,  unless  as  a  scandal  or  a  political  wrong,   conepimcy 
Such  expressions,  if  not  indicable  when  uttered  by  an  ^{^^^ 
individual,  do  not  become  indictable  when  uttered  by  a  something 
crowd.'    Nor  are  preparations  for  crime  indictable,  un-  not Vter- 

tion  of  Tiolenoe  1)j  two  or  more  penoos  In  PeniiBylTania  the  oommon  law 

being  indictable  when  it  woold  not  be  oiTence  it  not  snperaeded  by  §  1289  of 

indictable  if  exhibited  bj  one  person,  the  criminal  code. 

the  case  ia  analogous  to  that  of  riot  in  i  Shannon  v.  Com.,  14  Penn.  St.  226 ; 

which  an  exhibition  of  Tiolence  which  Miles  v.  State,  58  Ala.  390. 

would  not  be  indictable  in  one  person  '  See  Alderman  9.  People.  4  Mich. 

is  indictable  when  three  persons  are  414.    A  conspiracy  cannot  exist  with- 

ooncemed  in  it.  out  the  consent  of  two  or  more  persons, 
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raptedby  less  under  special  statute,  or  unless  such  preparations 
interfer-  are  made  in  complicity  with  those  by  whom  the  crime  is 
reeaitTn  an  oxecuted.^  We  must  here  again  appeal  to  the  distinction 
unlawful  already  fully  set  forth  between  a  condition  and  a  juri- 
dical cause.*  The  selling  of  a  gun,  for  instance,  is  a  con- 
dition  of  the  gun's  being  used  in  a  homicide ;  but  it  is  not  a  juridical 
cause^  unless  the  seller  disposes  of  it  for  the  purpose  of  killing  a 
third  person,  and  thus  becomes  accessary  before  the  fact  in  such 
killing.  The  turning  of  a  drunken  man  into  the  street  is  a  condition 
of  his  being  subsequently  struck  by  lightning  when  lying  in  the 
public,  road ;  but  it  is  not  the  juridical  cause  of  such  death,  because 
the  stroke  of  lightning  was  an  extraordinary  natural  occurrence,  not 
in  any  way  a  likely  consquence  of  turning  the  man  out  of  doors. 
If,  on  the  other  hand,  the  drunken  man  was  in  a  helpless  state,  and 
if  the  cold  outside  were  such  that  he  would  freeze  to  death  when 
exposed  to  it,  then  turning  him  out  of  doors  was  the  juridical  cause 
of  his  death,  since  the  death  resulted  from  this  act,  and  not  from 
either  collateral  human  intervention,  or  an  extraordinary  natural 
occurrence.  This  check,  which  applies  equally  and  invariably  to 
all  criminal  prosecutions,  is  peculiarly  important  in  conspiracy. 
The  dangers  arising  from  a  vague  extension  of  conspiracy  have  been 
already  noticed ;  and  it  will  be  seen  that  the  offence  has  been  some- 
limes  made  to  embrace  cases  which  a  wise  and  humane  jurispru- 
dence would  withdraw  from  criminal  cognizance.  These  dangers 
would  be  greatly  multiplied  if  we  should  hold  that  conspiracy  in- 
cludes a  combination  to  produce  such  conditions  of  crime  as  are  dis- 
tinct from  juridical  causes.  If  the  law  be  thus  stretched,  indictments 
for  conspiracy  could  be  maintained  against  all  who  furnish  firearms  or 
other  lethal  weapons ;  against  all  who  mould  type  which  could  be  used 
for  incendiary  publications ;  against  all  who  contribute  the  material, 
however  indifferent,  which  is  subsequently  employed  for  purposes  of 

and  their  agreement  is  an  act  in  ad-  lina  case  it  was  proved  that  the  defen- 

vanoement  of  the  intention  which  each  dant  gave  B.  certain  powders  which 

ofthemhasoonoeiyediuhismind.  Mai-  wonld  enable  him  to  debauch  certain 

cahjv.  R.  (in  error),  L.  R.  3  H.  L.  306 ;  girUi.    It  was  held  that  this,  though 

S.  C,  1  Ir.  R.  C.  L.  (Q.  B.)  13.  Mere  83rm-  followed  by  attempts  \>y  B.  on  the  girls 

pathy  is  no  conspiracy.    Infra,  §  1400.  in  qnestion,  would  not  sustain  an  in- 

'  See  nipro,  §§  173  et  ieq, ;  U.  S.  v.  dictment  for   a  conspiracy  to  ravish. 

Nunnemaoher,  7  Bias.   Ill ;  U.  S.  v.  State  v.  Trice,  88  N.  C.  629. 

Goldberg,  Ibid.  176.    In  a  North  Caro-  <  Supra,  §§  152  et  $eq. 
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guilt.  Undoubtedly  there  are  dicta  by  English  judges  which  go  to 
sustain  this  position  ;^  though  these  dicta  are  usually  qualified  by 
the  statement  that  the  manufacturer  or  producer  is  not  to  be  held 
guilty  unless  he  anticipated  the  guilty  use  to  which  the  instrument 
is  to  be  put.  But  what  thoughtful  man  who  manufactures  or  sells 
any  dangerous  weapon  or  compound,  does  not  anticipate  that  there 
may  arise  contingencies  in  which  it  may  be  put  to  an  unlawful  use  ? 
And  what  safety  or  uniformity  can  there  be  in  the  administration  of 
penal  justice,  if  it  depend  upon  the  surmises  a  jury  may  make  as 
to  a  defendant's  capacity  of  anticipation  ?  The  only  safe  course  is 
to  make  the  test  objective,  even,  and  palpable^  and  to  apply  univer- 
sally the  limit  here  presented,  holding  that  conspiracy  does  not  lie 
unless  the  defendants  can  be  proved  to  have  done  something  which, 
if  not  interrupted  by  extraordinary  natural  occurrences,  or  by  col- 
lateral human  intervention,  would  have  resulted  in  an  unlawful  act. 
But  if  so,  the  conspiracy  is  indictable,  though  the  overt  act  was  not 
consummated.' 

§  1840  a.   Waiving  the  question  discussed  in   the   chapter  on 
attempts,  whether  an  indictment  lies  for  a  conspiracy  to 
do  an  act  of  which  the  parties  are  all  legally  incapable,  sary  that 
we  may  hold  that  it  is  in  any  view  sufficient  to  sustain  a  ties^gbouid 
conspiracy  to  commit  an  offence,  that  any  party  con-   ^J  capable 
cemed  was  legally  capable  of  committing  the  offence,  tinn;  the  of- 
though  another  party  may  not  have  been  so  capable.' 

§  1841.  Conspiracy,  when  its  object  is  to  effect  an  indictable 
offence,  is  subject,  in  the  main,  to  the  limitations  hereto- 
fore expressed  with  regard  to  attempts.     Hence  we  may  anaiogouB 
hold  that  it  is  no  defence  that  the  means  adopted,  if  ^  »"«°^p*- 
apparently  adapted  to  the  end,  were  not  really  so ;  that  there  need 
not  have  been  physical  ability  in  the  conspirators  to  effect  their  pur- 

1  SeeO'Connell  v,  R.,  11  C.  &  F.  155.  repealed ;  why  the  ooDspiraoy,  unless 

A  striking  illustration  may  be  found  in  seditious.  ?    Supra,  §  31. 
an   English  case,  where  it  was  held        <  Infra,   §$   1382-1400.     As  to  the 

that  an  indictment  for  conspiracy  to  controversy  between  ''objective"  and 

Tiolate  th«  provisions  of  a  statute  will  *'  subjective"  tests,  see  supra,  §  182. 
lie,  after  the  repeal  of  such  statute,  for        *  East  P.  C.  96  ;  R.  v.  Potts,  R.  &  R. 

an  oflTence  committed  before  thH  repeal.  352 ;  U.  S.  t*.  Bayer,  4  Dillon,  407 ;  13 

R.  V,  Thompson,  16  Q.  B.  832 ;   Dears.  Hk.  Reg.  403 ;  State  v.  Sprague,  4  R. 

C.  C.  3.    The  offence  could  not  have  I.  257 ;  Boggus  v.  State,  34  Qa.  275* 

been  prosecuted  after  the  statue  was  InfrOf  §  1388 ;  aupra,  §  211  b, 
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pose ;  and  that  it  is  a  defence  that  the  conspiracy  was  abandoned 
Yoluntarily  and  freely  before  pat  in  process  of  execution.'    There 
remains,  however,  the  difference  that  while  attempts  are  only  indict- 
able when  the  consummated  offence  is  indictable,  conspiracies  may 
be,  as  we  have  seen,  indictable  when  the  means  are  indictable. 
§  1841  a.  We  must  also  hold,  to  advance  a  step  further,  that 
there  cannot  be  a  negligent  conspiracy.    Joint  evil  intent 
necLMwy!*    is  neccssary  to  constitute  the  offence.*    "  The  confedera- 
tion must  be  corrupt.    This  is  implied  in  the  meaning  of 
the  term  conspiracy."*    And  mere  passive  cognizance  of  a  conspi- 
racy is  not  sufficient  to  make  a  co-conspirator.^    There  must  be  active 
cooperation,  and  when  this  exists  the  period  when  each  party  enters 
into  the  combination  is  unessential.' 

II.  CONSPIRACIES  TO  COMMIT  AN  INDICTABLE  OFFENCE. 

§  1842.  Conspiracies  to  commit  felonies  are  unquestionably  in- 
dictable at  common  law,*  and,  like  other  conspiracies,  are 
to  commit    misdemeanors.^     Two  questions  of  interest,  however, 
[ndictabie     ^^^^  arisen  concerning  them :  first,  whether  it  is  neces- 
at  common   g^rv  for  the  indictment  to  set  forth  the  mean$  by  which 

law  as  a  "^  *^ 

miBde.  the  conspiracy  was  to  have  been  executed;  and  sec- 
meanor.  ondly,  whether,  if  the  act  be  consummated,  the  con- 
spiracy merges. 

§  1348.  As  to  the  first  question,  it  is  not  disputed  that  if  the 
4  indictment  set  forth  the  object  of  the  conspiracy  in  the 

need  Do^^  language  used  to  charge  the  commission  of  the  offence 
detail  itself,  no  exception  as  to  form  can  be  taken.   But  this  is 

often  impracticable,  and  if  it  were  not,  it  would  be  absurd 
to  charge  A.  and  B.  with  conspiring  ^^  with  one  knife,  of  the  value 
of  one  shilling,  which  he  the  said  A.  in  his  right  hand  was  then  and 
there  to  have  and  hold,  him  the  said  G.  feloniously,  etc.,  to  strike," 
or  with  conspiring  to  rob  the  prosecutor  of  half  a  dozen  distinct  arti- 

1  Supra,  S§  173  ei  seq.  F.  &  F.  389 ;  Evana  v.  People,  90  HI. 

>  R.  V.  Kenrick,  5  Q.  B.  49 ;  Heyman  884. 

V.  R.,  L.  R.  8  Q.  B.  D.  102 ;  12  Cos  C.  *  Ibid.     Supra,  §§  225  a,  233 ;  infra, 

C.  384 ;  People  v,  Powell,  63  N.  Y.  88.  §  1399. 

*  Andrews,  J.,  63  N.  Y.  92.    Supra,  *  For  a  defective  indictment  of  this 

§  129.  class,  see  Com.  v.  Barnes,  132  Mass.  242. 

«  Siqtra,  SS  211  a,  227  ;  infra,  §  1402,  t  See  cases  cited  to  §  1344 ;  SUte  v. 

and  cases  there  cited ;  R.  v.  Barrr,  4  Jackson,  82  N.  C.  565. 
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cles  which  he  happened  to  have  in  his  pocket,  but  with  the  existence 
and  character  of  which  it  woald  be  irrational  to  suppose  the  defen- 
dants to  have  been  beforehand  acquainted.  It  is  enough,  therefore, 
for  the  pleader  to  set  out  the  offence  aimed  at  by  such  apt  words  as 
will  describe  it  as  a  conclusion  of  law.^  Thus,  it  is  sufficient  to  say 
that  the  defendants  conspired  "  feloniously,  wilfully,  and  of  their 
malice  aforethought,  to  kill  and  murder,"  etc.,  without  describing 
the  weapons  intended  to  be  used  ;*  or  that  they  conspired  ^^  certain 
goods  and  chattels  of  great  value,  etc.,  then  belonging  to  and  on 
the  person  of  the  said  A.  B.,  feloniously  to  steal,"  without  going 
on  to  mention  what  those  goods  and  chattels  were.'  This  liberality 
is  extended  to  every  case  where  parties  combine  to  commit  an 
offence  which  is  indictable  whether  committed  by  one  or  by  a  con- 
federacy.^ It  is  advised,  however,  that  wherever  the  means  by 
which  a  conspiracy  was  to  have  been  executed  are  not  sufficiently 
known  to  enable  them  to  be  specified,  the  reason  why  they  are  not 
set  forth  should  be  averred.'  And  the  substantive  felony  intended 
must  be  described  accurately ;  it  being  insufficient  to  charge  a  con- 
spiracy to  rob  without  averring  "  by  violence"  or  "  by  putting  in 
fear,"'  or  a  conspiracy  to  commit  burglary  without  giving  the  dis- 
tinctive features  of  burglary,  including  the  word  burglariously,  and 
the  intent  to  steal.' 

§  1844.  The  technical  rule  of  the  old  common  law  pleaders,  that 
a  misdemeanor  always  sinks  in  the  felony  when  the  two  Gradual 
meet,  has  in  some  instances  been  recoimized  in  this  a^n^^on- 

'^  ment  of 

country,'  though  without  good  reason.  In  England,  as  doctrine  of 
has  been  already  noticed,  the  inconvemence  of  the  prin-  ™^'^''' 

>  See  SUte  v.  Bartlett,  30  Me.  132;  *  Landringliam  v.  SUte,  49  Ind.  186, 
8Ute  o.  Ripley,  31  Me.  386 ;  Haien  v.  which  also  holds  that  a  statute  making 
Om.,  23  Penn.  St.  355 ;  State  v.  Nojee,  it  nnneoessarj  to  aver  the  offence  is 
25  Vt.  415.  nnoonstitutional. 

>  SUte  V.  Dent,  3  Gill  &  J.  8.  7  Smith  v.  State,  93  Ind.  67 ;  Crim. 

*  Com.  o.  Rogers,  5  S,  &R.463.  See  L.  Mag.  564;  see  State  v.  M'Kinstrey, 
R.  r.  Higgins,  2  East,  5.  50  Ind.  465. 

«  Archb.  C.  P.  5th  Am.  ed.  262,  458,  •  Whart.  Cr.  PI.  &  Pr.  $  464.     Supra, 

485,  487 ;  People  v.  Bnsh,  4  Hill  (N.  $  641  a.    See  State  v.  Mayberry,  48  Me. 

Y.),  133 ;  State  v.  Sarage,  48  Iowa,  562.  218 ;  State  v.  Noyes,  25  Vt.  415 ;  Com. 

Supra,  $$  156,  644 ;  infra,  §  1404.  v.  Kingabnry,  5  Mass.  106 ;  People  v. 

•  For  parallel  cases,  see  Whart.  Cr.  Mather,  4  Wend.  229 ;  Elkin  v.  Peo- 
Pl.&Pr.  S  156.  And  for  Ohio  statutes,  pie,  28  N.  Y.  177 ;  Johnson  v,  SUte,  5 
see  Code  of  that  State.  Dutch.  453 ;  Com.  v.  Parr,  5  W.  &  S. 
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ciple,  as  well  as  its  absurdity,  has  attracted  grave  judicial  scrutiny, 
and  eminent  judges  have  declared  they  felt  no  disposition  to  extend 
a  rule  by  which  a  man,  when  indicted  for  a  misdemeanor,  may 
be  acquitted  because  it  is  doubtful  whether  the  offence  is  not  a 
felony,  and  who,  when  indicted  for  the  felony,  may  be  acquitted 
because  it  is  doubtful  whether  the  offence  is  not  a  mismedeanor. 
This  has  led,  if  not  to  a  repudiation  of  the  doctrine,  at  least  to  its 
restriction  within  narrow  limits.  Thus,  it  has  been  said  that  even 
when  the  felony  is  executed  there  may  be  cases  where  the  conspiracy 
may  still  be  pursued  as  an  independent  offence.  Thus,  when  in 
1848  the  defendants,  who  were  the  workmen  of  L.,  a  dyer,  were 
charged  with  conspiring  to  use  his  vats  and  dye  in  preparing  for 
market  goods  not  belonging  to  him,  and  without  his  assent,  it 
appeared  on  the  trial  that  L.  permitted  the  defendants  to  use  his 
dye,  etc.,  for  their  own  use,  and  for  such  materials  as  he  intrusted 
them  with,  but  that  they  made  a  profit  by  using  them  for  other 
materials  without  his  knowledge.  After  conviction  and  removal  to 
the  Queen's  Bench,  a  motion  in  arrest  of  judgment  was  urged  on 
the  ground  that  as  larceny  in  abstracting  the  prosecutor's  material 
was  proved,  the  conspiracy  merged.  But  the  Court  of  Queen's 
Bench  were  unanimous  in  entering  judgment  on  the  verdict.  ^^  A 
misdemeanor  which  is  part  of  a  felony,"  declared  Lord  Denman, 
G.  J.,  in  summing  up  the  cases,  ^*  may  be  prosecuted  as  a  misde- 
meanor though  the  felony  has  been  completed ;  and  the  attempt, 
upon  the  argument,  to  make  a  distinction  between  misdemeanors  by 
statutes  and  those  by  common  law  was  not  successful,  as  the  inci- 
dents to  a  misdemeanor  are  not  affected  by  the  origin  in  law  from 
whence  it  is  derived.  It  was  further  urged  by  the  defendants  that 
unless  the  defence  was  sustained  they  might  be  twice  punished  for 
the  same  offence ;  but  this  is  not  so,  the  two  offences  being  different 
in  the  eye  of  the  law.  If,  however,  a  prosecution  for  felony  should 
occur  after  a  conviction  for  conspiracy,  it  would  be  the  duty  of  the 
court  to  apportion  the  sentence  for  the  felony  with  reference  to  such 
former  conviction."^  On  the  same  reasoning  it  was  decided  by 
the  fifteen  judges  that  a  conviction  for  the  misdemeanor  of  carnally 

345 ;  Com.  t7.  Delanj,  1  Grant  (Penn.),    Com.  v,  Blaokbnm,  1  Dav.  4 ;  Whart. 
224;   Com.  v.   McGowan,   2  Parsons,    Cr.  PI.  &  Pr.  §  463. 
341 ;  People  v,  Richards,  1  Mich.  216 ;        >  R.  v.  Button,  11  Q.  B.  929 ;  3  Cox 

C.  C.  229. 
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knowing  a  girl  under  twelve  years  old  would  stand,  notwithstanding 
the  .felony  of  rape  was  proved  on  trial.^  So  far  as  the  authority  of 
the  English  courts  go,  therefore,  the  doctrine  of  merger,  if  not  now 
abandoned,  is  confined  to  that  small  class  of  cases  where  the  misde- 
meanor is  the  first  step  in  the  commission  of  the  felony.'  And 
in  several  of  our  courts  a  disposition  has  been  exhibited  to  reject 
the  doctrine  in  all  cases,*  and  this  is  reasonable  in  cases  where  the 
conspiracy  which  the  prosecution  elects  to  pursue  is  a  mere  ingre- 
dient in  the  felony  whose  differentia  the  prosecution  elects  to  reject.^ 

In  New  Jersey,  a  charge  of  conspiring  to  procure  an  indictment 
by  perjury  does  not  charge  a  felony  which  merges  the  conspiracy.' 

§  1345.  The  observations  made  on  the  last  head,  as  t6  the  setting 
out  the  means  of  the  conspiracy,  apply  with  equal  force 
to  this.     The  comparative  simplicity  of  such  an  indict-  Jji^^^*^' 
ment  has  made  it  a  favorite  practice  in  this  country,  in  commit 
preparing  a  prosecution  for  misdemeanor,  the  description  meanors, 
of  which  is  attended  with  any  difficulties,  to  insert  a   meDt^Deed 
count  for  a  conspiracy.      When   the  evidence  for  the  ^eaM**^ 
prosecution  is  finished,  the  court  will  compel  it,  in  a  proper 
case,  to  state  on  what  class  of  counts  it  relies ;  and  when  this  dis- 
cretion is  judiciously  exercised,  it  is  hard  to  see  how  the  defendant 
can  be  embarrassed  in  the  management  of  his  defence.    Where  he 
is  shown  to  have  acted  conjointly  with  others,  be  cannot  justly  com- 
plin if  he  be  charged  with  having  conspired  with  them  in  producing 
the  particular  results ;  even  though  the  names  of  his  co-conspirators 
are  not  known  to  the  grand  jury,  and  the  indictment  so  states.*    The 
advantage  of  joining  counts  for  conspiracy  with  counts  for  constitu- 
ent misdemeanor  is  strongly  illustrated  by  a  leading  case  in  Penn- 
sylvania.^   The  defendants  were  charged  in  one  set  of  counts  with 
the  sale  of  a  lottery  ticket,  and  in  another  with  a  conspiracy  to  sell 

1  R.  V.  Neale,  1  Den.  C.  C.  36.    See    Rob.  469.    See  Hewitt,  ex  partem  3  Am. 
infra,  §§  1746,  1764.  L.  Rev.  382. 

See  R.  V.  Martin,  41  L.  T.  (N.  S.)        »  Whart.  Cr.  PI.  &  Pp.  §  464 ;  and 
531,  where  it  was  held  that  there  conld    see  Lanra  ».  State,  26  Miss.  174 ;  Peo- 
be  no  oonTiction  of  felony  on  an  indict-    pie  v,  Arnold,  46  Mioh.  268. 
ment  for  misdemeanor.    Law  Times,        *  Supra,  §  576. 
Dec.  13,  1879.  »  Johnson  v.  State,  2  Dutch.  (N.  J.) 

'  This  was  the  case  in  R.  v,  Eyans,  5    313. 
C.  &  P.  653 ;  R.  v.  Anderson,  2  M.  &       •  See  infra,  §  1393. 

'  Com.  r.  Gillespie,  7  S.  &  R.  469. 
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it ;  the  law  being  that,  in  an  indictment  for  this  offence,  the  ticket 
should  be  particularly  set  out,  and  as  the  ticket  is  perhaps  purposely 
of  a  very  complex  character,  it  is  convenient  for  the  pleader  to  back 
up  a  count  for  the  individual  offence  with  the  count  for  a  conspiracy 
^'  to  sell  and  expose  to  sale,  and  cause  to  be  sold  and  exposed  to 
sale"  (reciting  the  words  of  the  statute),  ^^  a  lottery  ticket,  and 
tickets  in  a  lottery  not  authorized  by  the  laws  of  this  common- 
wealth." This  was  the  language  of  a  count  which  was  sustained 
by  the  Supreme  Court  after  a  new  trial,  in  consequence  of  a  vari- 
ance in  the  count  purporting  to  set  forth  the  ticket,  and  an  arrest  of 
judgment  for  want  of  particularity  in  the  counts  charging  the  sale 
of  the  ticket  without  an  attempt  to  set  it  out.  After  showing  that 
such  a  generality  of  statement  as  appeared  in  the  latter  counts  could 
not  be  tolerated,  Duncan,  J.,  proceeded :  ^^  But  the  same  reason 
does  not  apply  to  the  first  count,  for  the  conspiracy  itself  is  the 
crime.  It  is  different  from  an  indictment  for  stealing,  or  action  for 
trespass,  where  the  offence  consists  of  an  act  done,  which  it  is  clearly 
in  the  power  of  the  prosecutor  to  lay  with  certainty.  The  con- 
spiracy here  was,  to  sell  prohibited  lottery  tickets,  any  that  he  could 
sell ;  not  of  any  particular  prohibited  lottery,  but  of  all.  The  con- 
spiracy was  the  gravamen^  the  gift  of  the  offence."^  The  same 
liberality  in  the  construction  of  counts  for  conspiracies  to  effect 
objects  per  ae  illegal  having  prevailed  in  England,*  the  practice  of 
joining  conspiracy  counts  with  counts  for  the  constituent  misde- 
meanor is  there  sanctioned.' 

§  1346,  The  same  difficulty  as  to  merger,  however,  which  is  ap- 
^  plied  to  felonies,  has  been  started  as  to  misdemeanors, 

does  not  with  equal  reason  but  with  less  success.  A  conspiracy, 
mtodfr.  ^  it  has  been  said  in  an  early  case^  in  Massachusetts,  to 
meaner.  commit  either  a  misdemeanor  or  felony,  merges  in  the 
overt  act  when  such  overt  act  appears  to  have  been  consummated. 
The  case  before  the  court  was  one  of  a  conspiracy  to  commit  a  fel- 
ony ;  and  to  extend  the  doctrine  to  cases  of  misdemeanors  is  in 
conflict  with  the  English  text-books,  where  such  a  doctrine  is  never 
broached,  as  well  as  with  the  books  of  precedents,  where  forms  con- 

1  See  Hazen  v.  Com.,  23  Penn.  St.       *  1  Chit.  C.  L.  255. 

355 ;  Wilson  r.  Com.,  9C  Ibid.  56.  In-  *  Com.  v.  Eingsbary,  5  Mass.  106. 
fra,  §  1382.  See  infra,  §  1344. 

'  1  Rnss.  on  Cr.  691. 
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standy  occur  of  conspiracies  to  commit  misdemeanors  to  which  the 
overt  act  is  attached.  In  Massachusetts,  in  fact,  the  application  of 
the  doctrine  of  merger  to  cases  of  misdemeanors  has  been  inter- 
cepted by  Kev.  Stat.  c.  187,  §  11.*  In  New  York,  Maine,  Ver- 
mont, Michigan,  and  Pennsjlvania,'  the  idea  that  there  can  be  a 
merger  of  one  misdemeanor  in  another  has  been  summarily  repudi- 
ated ;  and  there  are  few  courts  of  criminal  jurisdiction  where  counts 
for  conspiracy  to  commit  misdemeanors  (e.  g.j  obtaining  goods  by 
false  pretences  or  the  sale  of  lottery  tickets)  are  not  constantly 
supported  by  evidence  of  the  commission  of  the  constituent  offence. 
^^  It  is  supposed,"  said  Marcy,  J.,'  ''  that  a  conspiracy  to  commit  a 
crime  is  merged  in  the  crime  where  the  conspiracy  is  executed. 
This  may  be  so  where  the  crime  is  of  a  higher  grade  than  the  con- 
spiracy, and  the  object  of  the  conspiracy  is  fully  accomplished ;  but 
a  conspiracy  is  only  a  misdemeanor,  and  where  its  object  is  only  to 
commit  a  misdemeanor,  it  cannot  be  merged.  Wherever  crimes  are 
of  an  equal  grade  there  can  be  no  technical  merger."  But  while 
this  is  in  most  jurisdictions  the  case,  the  better  course,  when  the 
offence  is  consummated,  is  to  indict,  not  for  the  conspiracy  but  for 
the  overt  act.^ 

§  1847.  Undoubtedly  where  obtaimng  goods  by  false  pretences, 
and  secreting  goods  with  fraudulent  intent,  are  statutory   conspiracy 
misdemeanors,  conspiracies  to  effect  them  are  indictable,  j^/,^f*^,** 
both  as  to  real'  and  personal  estate ;  and  the  unbroken  at  com- 
and  unquestioned  practice  of  the  courts  has  been  to  con-  ^^^  ^^' 

>  Com.  V,  Drum,  19  Pick.  479 ;  Com.  a  Jury  is  proof  of  the  actual  commis- 

V.  Goodhue,  2  Met.  193 ;  Com.  v.  Walker,  sion  of  cnme,  it  is  not  the  proper  course 

108  Mass.  309 ;  Com.  v.  Bakeman,  105  to  charge  the  parties  with  conspiring 

Ihid.  53 ;  Com.  r.  Dean,  109  Ibid.  349.  to  commit  it,  for  that  course  operates, 

*  People  V.  Mather,  4  Wend.  265,  it  is  manifest,  unfairly  and  unjustly 
Marcy,  J. ;  State  v.  Murray,  15  Me.  against  the  parties  accused ;  the  pros- 
100 ;  State  r.  May  berry,  48  Ibid.  218 ;  ecutors  are  thus  enabled  to  combine  in 
State  V.  Noyes,  25  Vt.  415  ;  People  v,  one  indictment  a  variety  of  offences, 
Richards,  1  Mich.  216  ;  Com.  v.  Hart-  which,  if  treated  individually,  as  they 
man,  5  Barr,  60 ;  Com.  v,  McGowan,  2  ought  to  be,  would  exclude  the  possi- 
Parsons,  341.  bility  of  giving  evidence  against  one 

'  4  Wend.  265.  defendant  to  the  prejudice  of  others, 

*  In  R.  v.  Boulton,  12  Cox  C.  C.  93,  and  deprive  defendants  of  the  advan- 
Cockburn,  C.  J.,  said : —  tage  of  calling  their  co-defendants  as 

'*  I  am  clearly  of  opinion  that  where    witnesses." 
the  proof  intended  to  be  submitted  to        *  People  v.  Richards,  1  Mich.  216. 
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vict  under  indictments  for  conspiracies  pointed  at  either  of  these 
statutory  offences.^  Where,  therefore,  the  practitioner  has  a  case  in 
which  he  is  able,  from  the  maturity  of  the  offence,  to  specify  in  the 
indictment  what  pretences  the  defendants  conspired  to  use,  and  what 
goods  they  conspired  to  obtain,  he  may  be  sure  that  he  may  bring  him- 
self  within  the  strictest  rules  of  criminal  pleading,  and  that  the  offence 
as  thus  stated  will  be  adjudged  indictable  at  common  law.  But  in 
conspiracy  this  is  not  often  practicable.    Two  important  questions, 

1  See  Whart.  Preo.  611 ;  R.  r.  Parker,  '*  A  conspiracy  to  raise  the  price  of 

3  Q.  B.  292 ;  R.  v.  Whitehouse,  6  Cox  the  fands  by  false  rumors.    R.  v.  De 

C.  C.  38 ;  Heymanxi  v.  R.,  L.  R.  8  ^,  Berenger,  3  M.  &  S.  67. 

B.  102 ;  12  Cox  C.  C.  383 ;  R.  v.  Bunn,  <<  A  oonspiracj  to  defraud  the  public 

Ibid.  316 ;  Com.  v.  Walker,  108  Mass.  by  issuiug  bills  in  the  name  of  a  ficti- 

309;   Cook  v.  Brown,  125  Ibid.  503;  tious  bank.    R.  o.  Haven,  2  East  P.  C. 

Clary  v.  Com.,  4  Barr,  210  ;  Huntzinger  858. 

t;.  Com.,  97  Penn.   St.  336;   Com.  v.  **  A  conspiracy  to  induce  a  person  to 

Bracken,  8  Weekly  Notes,  280  ;  iState  v,  buy  horses  by  falsely  alleging  that  they 

Norton,  3  Zab.  33.    In  Com.  v.  Walker,  were  the  property  of  a  private  person, 

ut  supra,  decided,  in  1871,  the  indict-  and  not  of,  a  horse  dealer.    R«  v,  Een- 

ment  was  for  a  conspiracy  to  obtain  rick,  5  Q.  B.  49. 

goods  by  pretending  falsely  that  the  **A  conspiracy  to  induce  a  man  to 

defendant  intended  to  take  the  goods  to  take  a  lower  price  than'that  for  which 

his  shop  to  sell  in  the  ordinary  course  he  had  sold  a  horse,  by  representing 

of  trade.    Compare,  also,  criticisms  on  that  it  had  been  discovered  to  be  un- 

R.  V,  Bunn,  in  Fortnightly  Review  for  sound,  and  resold  for  less  than  had 

July  1,  1873,  p.  40.  been  given  for  it.      Carlisle's    Case, 

Sir  J.  F.  Stephen  (Dig.  C.  L.  art.  Dears.  337. 

336),  gives  the  following  : —  '*  A  conspiracy  to  defraud  generally, 

''Every  one  commits  the  misdemeanor  by  getting  a  settling  day  for  shares  of 

of  conspiracy  who  agrees  with  any  other  a  new  company.    R.  v,  Aspinall,  L.  R. 

person  or  persons  to  do  any^act  with  1  Q.  B.  D.  730." 

intent  to  defraud  the  public,  or  any  A  conspiracy  to  deft'aud  a  partner  by 

particular  person,  or  class  of  persons,  false  accounts,  has  been  held  indicta- 

or  to  extort  fh>m  any  person  any  money  ble,  although  the  cheat  without  the 

or  goods.    Such  a  conspiracy  may  be  conspiracy  would  not  have  been  indict- 

criminal,  although  the  act  agreed  upon  able  at  common  law.     R.  v.  Warbur- 

Is  not  in  itself  a  crime.  ton,  L.  R.  1  C.  C.  274;  S.  P.,  State  u. 

''An  offender  convicted  of  this  of-  Cole,  10  Vroom,  324. 

fence  may  be  sentenced  to  hard  labor.  A  conspiracy  by  one  confederate  to 

^^  lUuUraiiom, — The  following  are  in-  get  possession  of  goods  to  be  attached 

stances  of  conspiracies  with  intent  to  by  another    confederate  on    a    sham 

defraud  : —  claim,  has  also  been  held  indictable. 

"A  conspiracy  to  defraud  the  public  R.  v.  King,  Dav.  &  M.  741 ;  7  Q.  B.  782, 

by  a  mock  auction.     R.  v.  Lewis,  11  cited  infra,  §  1348. 
Cox  C.  C.  404. 
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therefore,  here  arise.  The  first  is,  whether  a  conspiracy  "  to  cheat" 
is  itself  indictable.  That  such  an  indictment  is  too  general  there 
can  bo  little  doubt.  If,  however,  the  indictment,  following  the 
definition  with  which  this  chapter  opens,  should  aver  a  conspiracy 
to  cheat  by  "  deceit  and  falsehood,"  or  by  "  fraudulent  means," 
specifying  these,  or  excusing  their  non-specification,  then  other  con- 
ditions are  to  be  considered.  It  must  be  remembered  that  a  confed- 
eracy to  cheat  by  force  of  combination,  even  in  a  way  which  is  not 
indictable  when  designed  and  efiected  by  an  individual  singly,  adds 
to  the  cheating  a  quality  (that  of  reciprocity  of  support  among  the 
conspirators)  which  may  make  it  indictable  at  common  law,  just  in 
the  way  that  using  false  weights  or  tokens  makes  a  cheat  indictable 
at  common  law,  when,  without  such  false  weights  or  tokens,  it  would 
not  be  so  indictable.^  The  playing  of  several  persons  into  each 
other's  hands  may  be,  if  not  a  false  token,  in  some  measure  a  false 
pretence.  On  this  ground  may  be  justified  the  definition  already 
given  in  the  text,'  as  well  as  that  of  the  eminent  jurists  who  framed 
the  English  Draft  Code  of  1879.^  And  accepting  this  definition, 
an  indictment  averring,  as  far  as  it  is  in  the  pleader's  power,  such  a 
conspiracy,  is  good.^ 

Conspiracies  to  cheat  the  government  of  the  United  States  are 
hereafter  considered.* 

§  1848.  So  far  as  concerns  indictments  to  cheat  by  ^<  false  pre- 
tences," it  has  been  much  discussed  whether  the  pretences 
should  be  specially  averred.     That  such  cannot  always  iDd?ctmeDt 
be  done,  is  conceded.*    It  is  easy  to  conceive  of  a  case   ?4^dil^r8 
in  which,  while  the  pretences  were  not  so  far  executed   ^^^^  P*?* 

tellC68* 

as  to  enable  the  pleader  to  specify  them  in  complete  de- 
tail, they  were  matured  sufficiently  to  show  that  the  statutory  mis- 
demeanor was  in  process  of  commission.^  Under  such  circumstances 
it  has  frequently  been  held  enough  for  the  pleader  to  aver  generally 
a  conspiracy  to  cheat  by  "  divers  false  pretences."  The  utmost 
that  could  be  exacted  in  such  a  case  would  be,  that  the  pleader 

>  Wright's  Conspiracy,  11.  Com.  v,    Rhoads,  15  Penn.   St.    272 ; 

'  Supra,  §  1337.  Com.    v.    Goldsmith,    12  Phila.    632. 

*  Ibid.  Compare  People  v,   Bradjr,  56  N.  Y. 
«  See  infra,  §{  1349,  1359.  183 ;  State  v.  Rickey,  4  Halst.  293. 

*  Infra,  §  1356  a.  T  See  supra,  §§  1337  a  seq, 

*  See  U.  S.  V.  Craflon,  4  Dill.  145 ; 
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should  give  the  non^disclosure  of  the  means  as  his  reason  for  not 
setting  them  out.  In  England  such  is  certainly  the  law ;  and  a 
careful  scrutiny  of  the  cases  collated  below^  enables  us  to  say  that 

1  The  leading  case  is  B.  v.  Gill,  2  B.  ezeonted  a  false  and  frandnlent  deed 

&  A.  204  ;  Whart.  Preo.  611,  etc.,  in  of  bargain  and  sale  and  assignment  of 

Tvhich  an   indictment  was    sustained  certain  goods  from  two  of  themselves  to 

which  merely  charged  the  defendants  a  third,  with  intent  thereby  to  obtain 

with  conspiring,  **  by  divers  false  pr©-  emoluments  to  themselves,  is  bad,  for 

tences  and  subtle  means  and  devices,  omitting  to  show  in  what  respect  the 

to  obtain  and  to  acquire  to  themselves,  deed  was  false  and  fraudulent.     (But 

of  and  from  P.  D.  and  G.  D.,  divers  in  R.  v,  Heymann,  L.  R.  8  Q.  B.  102 ; 

large  sums  of  money,  of  the  respective  12  Cox  C.  C.  383  (1873),  R.  v.  Peck 

moneys  of  the  said  P.  D.  and  G.  D.,  was  declared  by  Mellor,  J.,  to  be  **  vir- 

and  to  cheat  and  defraud  them  respeo-  tually  overruled.''} 

tively  thereof."  In  none  of  these  cases,  however,  was 

Notwithstanding,  however,  the  state-  the  object  of  the  conspiracy  an  offence 

ment  of  Lord  Mansfield,  that  for  an  per  se  indictable,  and  though  on  each 

undigested   conspiracy  no  form  more  of  them  the  court  animadverted  with 

stringent  than  this  could  be  exacted,  great  pungency  upon  a  laxity  of  plead- 

the  courts  were  for  some  time  in  the  ing  which  gave  the  defendant  no  notice 

habit  of  complaining  of  the  precedent  of  what  he  was  tried  for,  yet  there  was 

as  too  lax.     R.  v,  Parker,  3  Q.  B.  655.  an  express  recognition  of  the  distino- 

In  1834,  a  case  was  reported  in  which  tion  between  a  conspira^^  to  commit  an 

It  appeared  that  R.  r.  Gill  was  seriously  indictable  offence,   where  the   means 

questioned  by  the  King's  Bench.    R.  v.  need  not  be  set  out,  and  a  conspiracy 

Biers,  1  Ad,  &  El.  327.  to  commit  an  act  unindictable,  where 

In  R.  V,  Peck,  9  A.  &  E.  686 ;  1  P.  the  means  must  appear. 
&  D.  508  (1839),  an  indictment  was  In  1844,  the  question  was  canvassed 
held  defective  which  charged  the  de-  on  an  indictment  which  charged  that 
fendants  with  conspiring  to  defraud  the  defendants  conspired  to  cheat  and 
divers  of  her  Majesty's  subjects  who  defraud  certain  liege  subjects  of  the 
should  bargain  with  the  defendants  for  queen,  being  tradesmen,  of  quantities 
the  sale  of  goods,  of  great  quantities  of  of  their  goods  ;  that,  in  pursuance  of 
such  goods,  without  making  payment,  the  conspiracy,  the  defendant,  B., 
remuneration,  or  satisfaction  for  the  fraudulently  ordered  and  obtained 
same,  with  intent  to  obtain  profit  and  upon  credit  from  W.  W,  and  C.  W. 
emolument  to  the  defendants  (not  stat-  upholsterers,  divers  goods  of  W.  W. 
ing  with  particularity  what  the  de-  and  C.  W.  (the  count  stated  a  like 
fendants  conspired  to  do).  It  was  said,  obtaining  on  credit  from  other  trades- 
how  ever,  to  be  no  objection  that  the  men  named,  and  from  others  whose 
count  does  not  name  the  parties  who  names  were  unknown)  ;  and  that  in 
were  to  have  been  defrauded.  And  it  further  pursuance  of  their  conspiracy 
was  further  ruled  that  a  count  charging  and  in  order  that  the  goods  might  be 
that  the  defendants,  being  indebted  to  taken  in  execution  and  sold,  as  after 
divers  persons,  conspired  to  defraud  mentioned,  the  defendants  ordered  the 
them  of  the  payment  of  such  debts,  same  to  be  delivered  by  W.  W.  and  C. 
and  in  pursuance  of  such  conspiracy  W.  at  the  house  of  B.,  and  they  were 
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it  is  there  settled  to  be  sufficient  to  charge  the  defendants  with  a 
conspiracy  to  defraud  the  prosecutor  of  his  moneys,  '^by  divers  false 

8o  delivered  and  neTer  paid  for ;  and  Where  the  third  oonnt  of  an  indiot- 

in  further   pursnanoe,   etc.,    and    in  ment  to  obtain  money  under  false  pre- 

order,  etc.,  B.  allowed  them  to  continue  tencee  charged  the  offence  in  geaeral 

in  his  house  till  thej  were  taken  in  terms  as  a  conspiracy  to  cheat  the 

execution  as   after  mentioned.    That  prosecutor  by  false  pretences,  without 

the  defendants,  in  further  pursuance,  setting   out  the  false  pretences,   the 

etc.,  did  falsely  and  fraudulently  pre-  evidence    was,    that    the    prosecutor 

tend  that  certain  debts  were  due  from  was  told  by  the  defendant  that  cer- 

B.  to  K.  and  P.,  two  others  of  the  de-  tain  horses  had  been  the  property  of 

fendants,  and  K.  and  P.  did,  to  obtain  a  lady  deceased,  and  were  then  the 

payment  of  such  fictitious  debts,  by  property  of  her  sister,  and  never  had 

vOoUusion   with  B.,  commence  actions  been  the  property  of  a  horse  dealer, 

against  B. ;  that  K.  and  P.  coUnsively  etc.    All  these  statements  were  false, 

signed    judgment  against  B.   in    the  the  defendants  knowing  that  nothing 

actions,  and  issued  execution  thereon,  but  a  belief  of  their  truth  would  have 

by  virtue  of  which  the  goods,  before  induced  the  prosecutor  to  make  the 

the  expiration  of  the  times  of  credit,  purchase.    The  conspiracy  was  proved, 

were  taken  in  execution,  and  sold  to  It  was  held  that  this  count  was  suift- 

satisfy  the  fictitious  debts :  and  so  the  cient,  and  that  it  charged  an  indict- 

Jurors  found  "  the  defendants,  in  man-  able  offence.    R.  v.  Kenrick,  5  Q.  B.  49 

ner  and  means  aforesaid,  did  cheat  and  (1843). 

defraudW.  W.  and  C.W.  of  the  goods."  Nor  is  this  the  only  case  in  which 
The  indictment  was  sustained  in  the  the  Court  of  King's  Bench  has  re- 
Queen's  Bench.  R.  v.  King,  7  Q.  B.  affirmed  R.  r.  Qill.  In  R.  v.  Gompertz, 
782 ;  D.  &  M.  741,  citing  R.  v.  Spragg,  9  Q.  B.  824  (1846),  the  last  of  eight 
2  Burr.  993 ;  R.  r.  De  Berenger,  3  M.  &  counts  charged  the  defendants  with 
8.  67.  Error  being  brought  upon  the  conspiring  '*  by  divers  false  pretences 
Judgment,  it  was  ruled  in  the  Exche-  and  indirect  means  to  cheat  and  de- 
quer  Chamber  that  the  indictment  was  fraud  the  said  S.  P.  R.  of  his  moneys, 
defective,  not  in  the  offence  charged,  to  the  great  damage,  fraud,  and  deceit 
but  in  the  parties  to  be  defrauded,  it  of  the  said  S.  P.  R.,  to  the  evil  exam- 
being  held  that  the  words  alleging  con-  pie,"  etc.  There  was  a  verdict  for  the 
■piracy  showed  a  design  to  injure,  not  crown  on  each  of  the  counts,  before 
tradesmen  indefinitely,  but  individ-  Lord  Denman,  C.  J.,  at  the  Middlesex 
nals,  and  therefore  either  the  persons  sittings,  and  on  December  17,  1846,  a 
should  have  been  named,  or  an  excuse  motion  for  a  new  trial  was  argued  be- 
Btated  for  not  naming  them,  and  that  fore  the  court  in  banc.  "First,  we 
the  allegation  of  conspiracy  was  not  think,"  said  Lord  Denman,  in  giving 
aided  by  the  overt  acts;  and  that  the  the  opinion  of  the  court,  **  that  there 
overt  acts  themselves  did  not,  either  in  is  no  ground  for  arresting  the  judg- 
oonnection  with  the  allegation  of  con-  ment  in  this  case  ;  one  count  is  good, 
spiracy  or  independently,  amount  to  on  the  authority  of  R.  v.  Qill,  never 
indictable  misdemeanors.  King  r.  R.  overruled,  but  founded  on  excellent 
(in  error),  7Q*  B.  782, 795  (1844).  See  reason,  and  always  recognized,  though 
M/rOf  §§  138^M>6.  not  without  regret,  because  that  form 
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pretences  and  indirect  means."  The  only  positive  qualifications 
that  have  been  grafted  on  the  principle  are,  fivBt,  that  it  must  appear 

of  indictment  may  give  too  little  infor-  E.  one  sovereign,  bis  monejs,  and  to 
mation  to  the  accused.  A  fair  obser-  cheat  and  defraud  him  thereof.  The 
vation  was  made  upon  the  manner  in  evidence  failed  to  prove  that  the  de- 
which  that  precedent  was  treated  in  fendants  employed  any  fnlfif*  pretence 
R.  t\  Biers,  1  Ad.  &  El.  327 ;  bnt  even  in  the  attempt  to  obtain  the  money, 
from  the  expressions  there  used,  and  It  was  held  that  so  much  of  the  count 
much  more  from  what  has  been  said  in  might  be  rejected  as  surplusage,  and 
later  cases,  it  appears  plainly  that  the  the  defendants  convicted  of  the  con- 
court  has  never  doubted  the  correct-  spiracy  to  extort  and  defraud. 
nesB  of  the  decision  in  R.  v.  Qill."  In  Latham  v,  R.  (in  error),  9  Cox  G. 
In  1848,  an  indictment  was  sustained  C.  516 ;  5  B.  &  S.  635,  the  defendants 
in  the  Exchequer  Chamber,  which  were  tried  at  a  quarter  sessions  upon 
averred  merely  that  the  defendants  an  indictment,  one  of  the  counts  of 
*  *  unlawfully,  fraudulently,  and  deceit-  which  oh  arged  a  conspiracy, ' '  by  divers 
fully  did  conspire,  combine,  oonfede-  false  pretences  against  the  statute  in 
rate,  and  agree  together  to  cheat  and  that  case  made  and  provided,  the  said 
defraud  the  prosecutor  of  his  goods  and  R.  B.  of  his  moneys  to  defraud,  against 
chattels,  to  the  great  damage,"  eto.  the  form  of  the  statute.*'  It  was  held 
Sydserif  o.  R.,  11  Q.  B.  245.  '*R.  v,  that  the  count  sufficiently  charg^ed  a 
Biers,"  1  Ad.  &  El.  327,  said  Wilde,  conspiracy  to  obtain  money  by  false 
C.  J.,  ''  was  relied  on  in  support  of  the  pretences. 

objection,  and  as  overruling  Rex  v.  It  may  now  be  viewed  as  finally  set- 
Gill,  from  which  we  think  the  present  tied  that  an  indictment  charging  that 
case  is  not  distinguishable.  But,  upon  the  defendants  unlawfully,  fraudulent- 
referring  to  the  Judgment  in  Rex  o.  ly,  and  deceitfully  did  conspire,  com- 
Biers,  there  appears  strong  reason  to  bine,  confederate,  and  agree  together 
doubt  whether  it  did  not  go  wholly  on  by  false  pretences,  specified  as  far  as 
the  one  objection  to  the  special  counts,  possible,  to  cheat  and  defraud  the  pros- 
Neither  Rex  v,  Qill,  nor  any  other  ecutorofhis  goods  and  chattels,  is  good, 
authority  at  all  bearing  on  the  point,  Sydserif  v,  R.  (in  error)  11  Q.  B.  245  ; 
was  referred  to  in  the  judgment ;  and  12  Jur.  418— Ex.  Ch. ;  R.  v.  Heymann, 
it  appears  distinctly  from  the  recent  L.  R.  8  Q.  B.  102;  12  Cox  C.  C.  383. 
case  of  Regina  v.  Gompertz  that  Rex  v.  See,  also,  infra,  §  1382.  As  suggesting 
Biers  has  never  been  considered  by  the  due  limits  to  R.  v.  Gill,  see  White  v.  R., 
Ck)urt  of  (Queen's  Bench  as  overruling  13  0>x  C.  C.  318  (Irish  Q.  B.). 
Rex  17.  Gill.  We  are  of  opinion  that  It  has  been  held  that  a  party  may 
this  count  is  good."  This  case  goes  be  convicted  of  a  conspiracy  to  cheat 
to  an  unsafe  extreme;  but  so  far  as  it  and  defraud,  by  means  of  a  false  and 
reaffirms  R.  v.  Gill,  it  has  been  ap-  fraudulent  representation  as  to  the 
proved  by  succeeding  oases.  R.  v.  solvency  or  the  trade  of  another,  al- 
Whitehouse,  6  0>x  C.  G.  38  ;  R.  r.  Car-  though  the  representation  was  oral, 
lisle,  Ibid.  366 ;  25  Eng.  L.  &  Eq.  577.  and  one  for  which,  per  m,  he  would 
In  R.  v»  Yates,  6  C^ox  C.  C.  441,  a  oount  not  be  civilly  liable  under  9  Geo.  IV. 
charged  the  defendants  with  a  con-  c.  16,  s.  14  ;  and  that  in  such  case  the 
spiracy,  by  false  pretences  and  subtle  question  will  be  not  merely  whether 
means  and  devices,  to  extort  from  T*  the  representation  was  false  and  fraud- 
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from  the  indictment  that  the  property  sought  to  be  obtained  was  not 
the  property  of  the  defendant  ;*  and,  secondly ^  that  if  the  indict- 
ment be  general,  the  court  will  order  the  prosecutor  to  furnish  par- 
ticulars of  the  charges  to  be  relied  on,  though  it  will  not  compel 
him  to  state  the  details  of  the  acts  to  be  proved,  nor  time  and  place, 
with  minute  exactness.*  The  weight  of  authority  in  the  United 
States  is  that  at  common  law  these  conclusions  may  be  sustained ;' 
and  that  an  indictment  averring  that  the  defendants  did  designedly 

nlent,  but  whether  it  was  made  in  col-  creditors.    How    far   the   indictment 

Insion  with  the  co-defendant,  for  the  shrank  below  the  statntorj  standard 

purpose  of  cheating  the  prosecutor.  Is    examined    in    the    text,    the   in- 

R.  r.  Timothj,  1  F.  &  F.  39.  quiry  now  being  whether  there  was 

1  R.  V.  Parker,  11  L.  J.  (N.  S.)  234 ;  anything  in  the  reasoning  of  the  court 

3  Q.  B.  292 ;  2  G.  &  D.  709.  which  would    divert  the  application 

>  R.  V,  Hamilton,  7  C.  &  P.  448;  R.  of   the  express  point  ruled  in  Eng- 

V.  Kenrick,  5  Q.  B.  49 ;  Whart.  Prec.  land    from   our  own  practice.    After 

351.    As  to  bill  of  particulars,  see  in-  noticing  the  inadequacj  of  this  indict- 

fra^  §  1386 ;  Whart.  Cr.  PI.  &  Pr.  §§  ment  to  sustain  a  conviction  for  the 

157,  702.  statutory  offence,  independent  of  the 

•  State  V,  Bartlett,  30  Me.  132 ;  Com.  conspiracy,  Gibson,  C.  J.,  said  :  **  Now, 

V.Ward,  1  Mass.  473;  Com.  v.  Tibbets,  though  it  may  not  be  necessary  in  an 

2  Ibid.  536 ;  Com.  v.  Warren,  6  Ibid,  indictment  for  conspiracy  so  miifntely 

72 ;  Com.  v.  M*Kisson,  8  S.  &  R.  420  ;  to  describe  the  unlawful  act,  where  it 

State  V.  Buchanan,  5  Har.  &  J.  317 ;  has  a  specific  name  which  indicates  its 

State  V.  Miller,  79  Ind.  198 ;  People  v.  criminality,  yet  where  the  conspiracy 

Richards,  1  Mich.  216,  and  cases  here-  has  been  to  do  an  act  prohibited  by 

after    cited.    See  Com.  v.  Fuller,  132  statute,   the    object  which  makes    it 

Mass.  563.  unlawful  can  be  described  only  by  its 

It  may,  however,  be  open  to  ques-  particular  features,  and  without  being 
tion  whether  the  rule  jutit  expressed  so,  it  cannot  be  shown  that  the  con- 
has  not  been  shaken  in  Massachusetts  federates  had  an  unlawful  purpose.  It 
and  Pennsylvania.^  In  Pennsylvania,  may  be  said  that  the  form  of  a  criminal 
down  to  1847,  the  rule  was  never  dis-  purpose,  meditated  but  not  put  in  act, 
puted,  and  a  series  of  convictions  were  can  seldom  be  described ;  but  it  can  be 
sustained  on  its  authority.  In  1847,  as  readily  laid  as  proved."'  It  is  true, 
however,  the  Supreme  Court  examined  that  in  a  preceding  passage,  exception 
in  error  the  record  of  a  case  in  which  was  taken  to  the  omission  in  the  indict- 
the  defendants  were  convicted  of  con-  ment  of  a  description  of  the  place 
spiring  to  violate  that  section  of  the  where  the  secreted  goods  were  kept, 
Act  of  1842,  abolishing  imprisonment  and  the  person  who  had  them  in  cus- 
for  debt,  which  makes  it  a  misde-  tody,  and  the  time  and  place  of  the 
meaner  for  a  debtor  to  secrete  his  transaction,  and  it  was  argued  that  as 
property  with  intent  to  defraud  his  a  conspiracy  to  secrete  goods  abroad, 

having  for  its  object  no  infraction  of 

1  8«e  Com.  9.  Bastmaa,  1  Cash.  190 ;  Com.  v. 
Hartmann,  6  Barr,  60.  ■  Com.  v.  Hartmann,  0  Barr,  00. 
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and  fraudulently  conspire  to  cheat  by  false  pretences,  setting  out 

such  pretences  when  practicable,  and  when  not  practicable  duly 

the  laws  of  Pennsjlyania,  would  not  view  is  sustained  by  an  elaborate  opin- 

be  criminal  in  Pennsylv^anla,  such  an  ion  of  Judge  Hare  in  Com.  r.  Barger, 

hypothesis  should    be   distinctly  ex-  .  ,^                      ,  ^       ^ 

;  ^    s   .      Ai_               j«       n   X  -A     '11  1.  '^^^'^  8^^*»*  •ne'ST  before  the  court  in  bane 

eluded  by  the  record.     But  it  WiU  be  (Con.  v.  Bberle,  3  Berg.  *  B»w.  9),  it  does  not 

no  difficult  matter  to  frame  a  count  for  appear  from  the  report  that  the  objectioni  to 

a  conspiracy  in  such  a  way  as  to  meet  ^be  iudlctment  were  pressed.    The  Judgment 

these  difficulties,  without  essentially  ^' ***•  court  below  was  susuined. 

,                 ,       ,  In  an  indiotment  shortly  afterwards,  the 

varying    from     the    rules    previously  defendanu  were  charged  with  eonspirlng  to 

announced.     By  charging  that  the  de-  deeeire  and  defraud  dirers  citizens  of  the 

fendants   conspired   by   "divers   false  commonwealth  of  great  sums  of  money,  bj 

pretences  and  indirect  means,  then  and  "»•*"  «'  '•»••  P"**'^*^*.  ."*  f»l»«.  *"•«•!. 

'          ...        *.*       3^%.         «JA  *»*  unauthortied  paper  writing  in  the  form 

there  to  cheat  and  defraud  the  said  A.  ^^^  ,i„uitude  of  bank  notes,  which  were  of  no 

B.  of  his  goods,''  etc.,  describing  the  value,  and  purporud  to  hare  been  promissory 

pretences  as  exactly  as  possible,  an  in-  notes  for  the  payment  of  dirers  sums  of  money 

diotable  oiTence  wUl  be  made  out."    This  l""  <>«m»n<i,  by  a  company  which  was  in  fact 

fictitious.     The   indictment  was   sustained, 
though  at  the  time  there  was  no  statute  in 

1  In  Com.  «.  Bberle,  F.  B.  with  fifty  others,  Pennsylrania  making  it  indictable  to  obtain 

members  of  a  German  Lutheran  congregation  property  on  false  pretences.    Still,  however, 

in  Philadelphia,  were  charged,  in  the  first  the  passing  of  a  batch  of  fictitious  notes  has 

count,  with  conspiring  "  to  prevent,  by  force  been  held  a  cheat  at  common  law,  and  on  this 

and  arms,  the  use  of  the  English  language  in  ground  the  case  may  be  reconciled  with  the 

the  worship  of  Almighty  God,  among  the  said  current  of  authority.    Collins  «.  Com.,  S  S.  ft 

congi%ation,  and  for  that  purpose  did  then  B.  820. 

and  there  vrickedly  and  unlawfully  and  op-  In  a  case  some  years   later,  the   second 

pressively  confederate  and  agree  among  them-  count,  on  which  alone  the  prosecution  laid 

selves,  and  did  then  and  there  determine  and  stress,  averred  that  the  defendants  "  conspired 

firmly  bind  themselves  before  God,  and  sol-  to  cheat  and  defraud  J.  8.  of  the  aforesaid 

emnly  to  each  other,  to  defend,  with  their  heifer."    "  There  may  be  confederacies,**  said 

bodies  and  lives,  the  German  divine  worship,  Gibson,  J.,  in  giving  the  opinion  of  the  court, 

and  to  oppose  by  every  means,  lawful  or  un-  "  which  are  lawful ;  and  you  must  therefore 

lawful,  the  introduction  of  any  other  language  set  forth  some  object  of  the  confederates  which 

into  the  church  ;*'  and  that  in  pursuance  of  the  it  would  be  unlawful  for  them  to  attain  either 

conspiracy,  ete.,  the  defendants  did  afterwards,  singly,  or  which,  if  lawful  singly,  it  would  be 

at  an  election,  etc.,  create  a  great  riot  and  dangerous  to  the  public  to  be  attained  by  the 

tumult,  etc.,  and  did  commit  divers  assaults,  combination  of  individual  means.    For  it  is 

The  second  count  charged  simply  the  con-  the  object  that  imparts  to  the  confederacy  its 

spiracy,   without  any  overt  acts.    Com.   v.  character  of  guilt  or  innocence ;  and  of  the 

Bberle,  3  Serg.  k  B.  9.    See  Pamphlet  Trial,  nature  of  such  object,  and  the  bearing  whick 

818     At  the  trial,  before  Teates,  J.,  exceptions  the  various  kinds  of  it  may  have  on  the  ques- 

were  taken  to  the  indictment,  and  its  insufll*  tion  in  different  cases,  it  is  at  present  neces- 

ciency  was  ni^ed  with  great  learning  by  the  sary  to  say  no  more  than  that  where  it  is  the 

eminent  counsel  engaged.    It  was  said  that,  doing  of  an  act  which  would  be  indictable,  it 

casting  out  the  overt  acts,  which  were  always  would  undoubtedly  render  the  confederacy 

considered  mere  aggravation,  that  there  was  criminal.    But  in  stating  the  object,  it  is  un- 

nothlng  in  the  charging  portion  of  the  indict-  necessary  to  state  the  means  by  which  it  is  to 

ment  to  show  that  an  offence  was  really  com-  be  accomplished,  or  the  acts  that  were  to  be 

mitted.    The  object  in  the  alleged  conspiracy  done  in  pursuance  of  the  original  design  ; 

was  clearly  lawful ;  it  was  necessary,  there-  they  may»  in  fact,  not  have  been  agreed  on. 

fore,  in  order  to  make  out  the  offence,  that  the  Ton  need  not  set  forth  more  of  the  object  than 

record  should  show  unlawful  means  were  to  is  necessary  to  show  it,  from  Its  general  nature, 

have  been  employed.    Judge  Teates,  however,  to  be  unlawful ;  for  that  is  all  that  is  neoes- 

held  both  counts  good  (Pamphlet  Trial,  808) ;  sary  to  determine  the  character  of  what  is,  in 

and  though  a  motion  for  a  new  trial  was  argued  truth,  essentially  and  exclusively  the  crime— 
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excusing  their  non-specification,  is  good  wherever  obtaining  goods 
by  false  pretences  is  by  statute  indictable. 

Leg.  Int.  Jnlj  2,  1880 ;  Whart.  Preo.  also  the  rale  in  Maine,^  in  New  Hamp- 
(4th  ed.)  607,  note  ;  14  Phila.  368.  shire,'  in  New  York,  at  common  law,* 
In  Massaohosetts,  it  is  held  that  in  an  and  in  Miohigan.*  The  same  oonclu- 
indietment  for  a  conspiracy  to  do  an  act  sion  is  reached  in  Iowa,*  in  Indiana,' 
which  is  a  well-known  and  recognized  Vermont,"  and  in  North  Carolina.*  Nor 
otTence  at  common  law,  the  object  of  can  the  soundness  of  the  view  be  dis- 
the  oonspiraoj  may  be  described  in  the  pated.  '*  A  conspiracy  to  cheat"  may 
general  terms  by  which  it  is  familiarly  or  may  not  be  indictable,  since  cheat  is 
known  ;  if  the  alleged  purpose  be  the  a  term  capable  of  many  significations, 
doing  of  an  act  which  is  not  unlawful  and  there  are  some  forms  of  cheating 
in  itself,  but  which  is  to  be  eflfected  by  which  the  law  does  not  subject  to  in- 
the  use  of  unlawful  means,  those  dictment.  Hence  the  indictment,  when 
means  must  be  particularly  set  forth ;  it  charges  a  conspiracy  to  cheat,  must 
if  it  be  the  doing  of  an  act  which  is  not  show  that  the  cheating  was  of  a  kind 
an  offence  at  common  law,  but  only  hy  cognizable  by  criminal  law.>*  Thus  in 
statute,  the  purpose  of  the  conspiracy  PennsyWauia  in  1859,  where  the  point 
must  be  set  forth  in  such  a  manner  as  decided  was  that  a  conviction  for  a  con- 
to  show  that  it  is  within  the  terms  of  spiraqy  to  cheat  and  defraud  creditors 
the  statute.  The  words  "  cheat  and  did  not  disqualify  the  defendant  as  a 
defraud,"  it  is  held,  do  not  necessarily  witness,  Judge  Woodward,  in  giving 
import  any  offence,  either  by  statute  theopinionof  the  court  quoted  approv- 
er at  common  law ;  and,  therefore,  an  ingly  the  language  of  Qibeon,  C.  J.,  in 
indictment  for  a  conspiracy,  in  which  Hartmann's  case,  that  "a  conspiracy 
the  object  is  alleged  to  be  to  '*  cheat  is  even  less  than  an  attempt,"  and  that 
and  defraud,"  must  set  forth  in  detail  an  attempt  to  commit  an  offence  should 
such  other  allegations  as  will  show  the 
object  to  be  an  offence,  either  by  sUt-  '  ^v'*  "•  ll*,l?!'^*®  "•'  ^^'   ***  ^^^ 

'                                 1        •      A     ji          1.    .  ••  Roberts,  34  Ibid.  830. 

ute  or  at  common  law.«    And  such  is  ,  gj^^^  ^  p„^,,  «  n.  H.  88. 

*  Lambert  9.  People.  9  Cow.  878.    See  thU 

the  oonfederatlng  together ;  and  this  U  proved  eaae  dUeaesed  in/ra,  {{  1880,  1851;  and  aff. 

bj-  the  precedents  prodaeed  on  the  part  of  the  People  «.  Bradj-,  66  N.  T.  183. 

eommottwealth.'*    The  coont  was  held  safll-  •  Alderman  «.  People,  4  MIeh.  414 :  People 

elent  to  support  the   Indietment.    Com.   «.  «.  Arnold.  46  Ibid.  968.    Bee  People  9.  Bich- 

M'KlsBon,  8  8.  ft  K.  410.  ards,  1  Ibid.  816.    "  Bj  divers  false  pretences 

To  the  same  effeet  is  Mifflin  «.  Com.,  0  W.  k  and  sabtle  means  and  deviees"  is  a  saffleient 

8.  461.    For  the  indietment  in  this  ease,  see  speciflcation  to  sostain  an  indictment.  People 

Wharton's  Preo.  870.    8o,  even  after  Com.  «.  «.  Clark,  10  Ibid.  310.    But  there  mast  be  an 

Bartmann,  on  an  Indietment  for  a  conspiracy  allegation  that  the  object  of  the  conspirac/ 

to  cheat  bj  offering  to  sell  forged  foreign  bank  was  to  deArand  persons  to  be  specified  as  far 

notes,  of  a  denomination  the  circnlatlon  of  as  practicable.  People  v.  Arnold,  46  Ibid.  268. 

which  was  forbidden  by  law,  which  arerred  •  State  «.  Jones,  IS  Iowa,  189. 

that  the  defendants,  in  pnrsnance  of  their  con-  ^  Miller  «.  State,  79  Ind.  198. 

•piracy,  did  "  offer  to  sell,  pass,  ntter,  and  >  State  «.  Keach,  40  Vt  118.    ITor  is  this 

pnblish  to,"  etc,  it  was  held,  that  the  means  cured  in  Vermont  by  the  words  '*  by  divers 

whereby  the  conspiracy  was  to  be  effected  false  pretences  and  snbtle  dcTices.*'    Ibid, 

were  enffldently  stated.    Twitehell  «.  Com.,  *  State  v.  Tounger,  1  Dev.  367. 

9  Barr,  811.  **  Bhoads  «.  Com.,  U  Penn.  St  272 ;  Clary  v 

1  Com.  V.  Bastman,  1  Cash.  190.    See  Com.  Com.,  4  Barr,  210 ;  Twitehell  «.  Com.,  9  Ibid. 

«.  Shedd,  7  Ibid.  814 ;  Com.  v.  Prlus,  9  Cray,  211 ;  Com.  v.  MeOowan,  2  Parsons,  841 ;  Haxen 

127.    See  Com. «.  Fuller,  182  Mass.  063.  «.  Com.,  23  Penn.  St.  3M. 
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§  1349.  Where  the  means  are  developed,  and  show  a  fraudulent 
scheme  in  operation,  the  offence  is  clearly  indictable.' 
merita  a  Thus  it  has  been  held  that  an  indictment  lies  for  a  con- 
to  d?fraad  ^P^i^cj  to  make  a  party  drunk,  and  to  cheat  him  while 
Is  punish-  at  cards  ;*  a  conspiracy  to  obtain  money  from  another  by 
false  pretences,  though  the  money  is  obtained  mediately 
by  a  contract ;'  a  conspiracy  to  impose  pretended  wine  upon  a  man 
as  and  for  true  and  good  Portugal  wine,  in  exchange  for  goods  ;^  a 
conspiracy  to  defraud  a  bank  by  false  pretences  and  other  illegal 
means  of  large  sums  of  money  ;'  a  conspiracy  to  defraud  the  govern- 
ment of  taxes ;'  a  conspiracy  by  a  female  servant  and  a  man  whom 


never  be  pnniBhed  more  seTerely^  than  oonspiracjr  to  cheat  by  "  divers  false 

the  perpetration  of  it.    This  was  said  pretences"  must,  if  farther  non-specifi- 

arguendo,  and  it  was  admitted  that  a  cation  be  excnsed,  be  good.*    As  long 

oonspiracj  to  cheat  by  false  pretences  as  the  law  makes  an  nnezeonted  oon- 

was  indictable  in  Pennsylvania.^    It  spiracy  indictable,  we  must  permit  the 

was  sabseqnently  expressly  held  by  offence  to  be  set  forth  merely  as  an  an- 

the  same  coart,  that  a  conspiracy  to  executed  conspiracyi  without  the  spe- 

cheat  by  false  tokens  cannot  be  more  cification  of  detail  which  the  very  idea 

severely  punished    than    the   offence  of  incompleteness  excludes.     Any  in- 

itself,   that  is,  by  imprisonment  not  deflniteness  in  pleading  in  this  respect 

exceeding  one  year.'    "In  an  indict-  will  be  cured,  as  stated  above,  by  re- 

ment  for  a  conspiracy  to  do  an  act  quiring  the  prosecution  to  file  a  bill  of 

prohibited  by  the  common  Icnc,**  said  particulars.* 

Lewis,  C.  J.,  in  1854,  "  where  the  act  ^  See  tn/ra»  §  1370 ;  Com.  v.  Fuller, 

has  a  specific  name  which  indicates  132  Mass.  563. 

its  criminality,  it  is  not  necessary  to  '  State  v.  Younger,  1  Dev.  357. 

describe  it  minutely.    But  it  has  been  *  R.  v.  Kenrick,  5  Q.  B.  49  ;  D.  &  M. 

thought  that  where  the  object  of  the  208.    Infra,  §  1370. 

conspiracy  is  merely  forbidden  by  the  *  R.  v.  Mackarty,  2  L.  Raym.  1179. 

statutes^,  it  can  be  described  only  by  See  State  v.  Rowley,  12  Conn.  101. 

its  particular  features.*    But  even  in  '  State   i^.  Buchanan,  6   Har.  &  J. 

offences  of  this  character,  it  has  never  317. 

been  held  necessary  to  set  forth  the  *  U.  S.  r.  Boyden,  1  Low.  266 ;  U.  S. 
unlawful  object  with  the  precision  re-  r.  Smith,  2  Bond,  323 ;  U.  S.  v.  Dustlni 
quired  in  an  indictment  for  perpetrat-  Ibid.  332.  Infra,  §  1373. 
ing  it.''*  And  wherever  a  statute  ex- 
ists making  cheating  by  false  pretences  ^J?,"^^^^^^  '^,®rl^,^'  "p^"*"-  ^^l '  ^•?^* 
.  ,.  ,,  .  ^.  X  .  V  .  «•  Clark,  10  Mich.  310;  Bute  v.  Cawood,  2 
indictable,  an   indictment  charging  a  stewart,  aoo ;  Btate  «.  Younger,  l  Dev.  367 ; 

State  «.  Baehanan,  0  Bar.  A  J.  317  ;  Bloomer 

1  Blckel  V.  Faaeg,  SS  Penn.  St.  465.  v.  State,  48  Md.  321 ;  SUte  v.  Dewltt,  2  Hill 

*  Wllllama  v.  Com.,  34  Penn  St.  178.  (S.  C),  282  ;  Isaacs  v.  State,  48  Hiss.  234;  as 

8  Com.  V.  Hartman,  A  Barr,  00 ;  Lewis  IT.  S.  well  as  the  PennsyWania  and  English  cases 

Crim.  Law,  223.  heretofore  cited. 

4  Hasen  v.  Com.,  23  Penn.  St.  S92     Infra,  *  Jn/rat  §  1885 ;  Whart.  Cr.  PI.  ft  Pr.  §§ 

§S  1381,  1404.  157,  702. 
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she^ot  to  personate  her  master  and  marry  her,  in  this  way  to  de- 
fraud her  master's  relations  of  a  part  of  his  property  after  his 
death ;'  a  conspiracy  to  marry  under  a  feigned  name  so  as  to 
raise  a  specious  title  to  the  estate  of  the  person  whose  name  is 
assumed  ;'  a  conspiracy  to  defraud  a  settler  on  public  lands  of  the 
United  States  of  his  rights ;'  a  conspiracy  (by  false  pretences)  to 
injure  a  man  in  his  trade  or  profession  ;^  a  conspiracy  to  charge  a 
man  as  the  reputed  father  of  a  bastard ;'  conspiracy  to  cheat  by 
offering  to  sell  forged  foreign  bank  notes  of  a  denomination  of 
which  the  circulation  is  prohibited  in  the  prosecuting  State  ;*  a 
conspiracy  to  manufacture  spurious  indigo,  with  intent  to  sell  it  at 
auction  as  good,  to  defraud  the  purchaser  whoever  he  may  be  ;^  a 
conspiracy  to  defraud  the  public  generally,  though  no  specific  per- 
sons were  made  its  object  ;^  a  conspiracy  to  induce  by  means  of  false 
statements  the  prosecutor  to  make  an  absurd  bet;'  a  conspiracy 
between  N.  and  the  book-keeper  of  a  bank,  that  N.  was  to  draw 
cheques  on  the  bank,  and  the  book-keeper  was  to  arrange  the  entries 
in  the  bank,  so  as  to  make  it  appear  that  N.  was  a  creditor  of  the 
bank  to  the  amount  of  the  cheques  ;^®  a  conspiracy  to  file  a  fraudulent 
bond ;"  a  conspiracy  to  extort  a  deed  by  means  of  a  peace  warrant;" 
a  conspiracy  to  make  a  series  of  pretended  purchases  of  stock  in 
order  to  induce  brokers  to  advance  large  sums  on  such  purchases, 
and  thus  defraud  them ;"  a  conspiracy  to  induce  a  party  to  forego  a 

*  R.  v.  Taylor,  1  Leaoh,  49.  and  false  pretences  to  injure  another. 

*  R.  V,  Robinson,  1  Leach,  44 ;  2  East    The  ease,  therefore,  was  that  of  a  con- 
P.  C.  1010.  spiracy  to  commit  an  indictable  offence. 

>  U.  S.  V.  Waddell,  16  Fed.  Rep.  221.  •  1  Hawk.  o.  72,  s.  2. 

Infra,  §  1356  a.  *  Twitchell  v.   (::k>m.,   9  Barr,   211. 

*  R.  V.  Socles,  1  Leach,  274.  Eccles's  See  Clary  v.  Com.,  4  Ibid.  210 ;   State 
case,  so  far  as  it  goes  to  show  that  a  v»  Vauhart,  2  Harr.  (N.  J.)  327. 
mere  conspiracy  to  impoverish  another  '  Com.  v.  Judd,  2  Mass.  329. 

is  indictable,  may  be  regarded  as  over-  *  R.  v.  Be  Berenger,  3  M.  &  S.  67 ; 

1  aled  by  R.  v,  Rowlands,  2  Ben.  C.  C.  R.  v.  Roberts,  1  Camp.  399  ;  Gardner  v, 

364 ;  5  Cox  C.  C.  460, 468 ;  17  a.  B.  671.  Preston,  2  Pay,  205. 

in    R.   V.  Warbarton,  in/rOf   Cock-  *  R.  v.  Hudson,  3  Cox  C.  C.  305. 

burn,  C.  J.,  argued  that  a  conspiracy  ^^  Com.  r.  Peering,  4  Clark  (Phlla.), 

would  be  indictable  even  if  no  action  29 ;  Brightly  R.  315. 

or  indictment  would  lie  for  such  acts.  "  Com.  v.  Gallagher,  4  Penn.  L.  J. 

Bui  this  is  obtier,  since  the  proposition  58.     Infra,  §  1357. 

on  which  the  decision  rests  is  that  it  is  >*  State  r.  Shooter,  8  Rich.  72. 

9uffi(!tent  to  constitute  a  conspiracy  if  ^^  Com.  v.  Supt.  Phila.  County  Prison, 

two  ox  more  persons  combine  by  fraud  6  Phila.  169  (Ludlow,  J.,  1866). 
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just  claim  by  false  representations  as  to  its  value  ;^  a  conspira^^  to 
obtain  possession  of  goods,  under  the  pretence  of  paying  cash  for 
them  on  delivery,  the  buyer  knowing  that  he  had  no  funds  to  pay  with, 
in  fraud  of  the  seller  f  a  conspiracy  to  induce  persons  to  take  shares 
in  a  new  company,  to  which  was  to  bo  transferred  the  business  of 
an  old  company  known  to  the  conspirators  to  be  hopelessly  insolvent 
and  worthless,  with  a  view  of  defrauding  and  cheating  the  persons 
so  taking  and  paying  for  their  shares  of  the  price  which  they  would 
have  to  pay ;'  and  a  conspiracy  to  sell  fraudulent  railroad  tickets.^ 

1  R.  o.  Carlisle,  25  Eng.   L.  &  Eq.  oheating  one  of  the  three  if  he  oonld. 

577 ;  Dears.  337  ;  6  Cox  C.  C.  366.  R.  v.  Hudson,  Bell  C.  C.  263  ;  8  Cox  C. 

In  this  case  the  indictment  alleged  C.  305. 
that  S.  sold  B.  a  mare  for  £39  ;  that  As  will  he  seen  more  fnllj  (infra,  § 
while  the  price  was  unpaid,  B.  &  C.  1359),  conspiring  to  cheat  a  partner  hy 
conspired  bj  false  and  fraudulent  rep-  false  entries  at  the  time  of  the  settle- 
resentations  made  to  S.  that  the  mare  ment  of  an  account,  though  in  a  way 
was  unsound,  and  that  B.  had  sold  her  which  if  executed  bjr  a  single  indi- 
for  £27,  to  induce  8.  to  accept  £27,  in*  vidual  would  not  be  indictable,  is  in- 
stead of  the  agreed  price  of  £39,  and  dlotable  as  a  conspiracy.  R.  v.  War- 
thereby  to  defraud  S.  of  £12.  It  was  burton,  L.  R.  1  C.  C.  274  (1872). 
held  that  the  indictment  was  good,  and  Where  the  defendants  started  out  on 
that,  being  supported  by  proof  of  the  a  fox  chase  and  then  turned  their  at- 
facts  alleged,  it  warranted  a  conviction,  tention  to  chasing  cattle,  some  of  which 

'  Com.  t;.  Eastman,  1  Cush.  190.  were  killed,  it  was  held  that  this  was 

*  R.  V.  Gurney,  11  Cox  C.  C.  414.  indictable  as  a  conspiracy,  and  that  it 

*  Bloomer  v.  State,  48  Md.  521.  was  not  necessary  to  prove  any  original 
Three  persons  being  in  a  public  house  malicious  plan   toward  the  party  in- 

with  the  prosecutor,  oneof  them,  inoon-  jured.  Lowery  r.  State,  30  Tex.  402. 
oert  with  the  other  two,  placed  a  pen-  Mr.  Wright  (Conspiracy,  35)  quee- 
cil  case  on  the  table  and  left  the  room,  tions  whether  an  indictment  for  con- 
While  he  was  absent,  one  of  the  two  spiracy  could  be  maintained  in  cases 
remaining  took  the  pen  out  of  the  case,  where  the  *' proposed  deceit  is  such 
and  put  a  pin  in  its  place,  and  the  two  that  it  could  not  have  any  effect  in 
induced  the  prosecutor  to  bet  with  the  deceiving  the  i>ersons  intended  to  be 
other,  when  he  returned  into  the  room,  defrauded."  He  proceeds  to  illustrate 
that  there  was  no  pen  in  the  case,  and  this  by  cases  where  conspiracies  are 
the  prosecutor  staked  50«.  On  the  pen-  made  to  elTect  impossible  ends,  e.  g., 
oil  case  being  turned  up,  another  pen  to  steal  non-existent  goods.  In  other 
fell  into  the  prosecutor's  hand,  and  the  words,  he  confounds  unsuitability  of 
three  took  the  money.  It  was  held,  means  with  non-accessibility  of  objects, 
that  the  evidence  supported  a  convio-  This  limitation  we  have  already  fully 
lion  upon  a  count  charging  the  three  discussed,  giving  the  proper  distino- 
with  conspiring  by  false  pretences  and  tions.  Supra,  §§  174  et  seq.  To  apply 
fraudulent  devices  to  cheat  the  prose-  the  rules  there  stated  to  conspiracies, 
eutor  of  his  money,  although  it  ap-  we  may  say  that  a  conspiracy  to  effect 
peared  that  he  had  the  intention  of  a  criminal  object  is  indictable,  though 
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§  1850.  Bat  an  indictment  will  not  lie  for  a  conspiracy  to  kill 
game,  or  to  commit  any  other  mere  civil  trespass  ;^  nor  ^^^  ^^^ 
for  a  conspiracy  to  sell  a  man  an  unsound  horse,  there  trespass  or 
being  no  fraudulent  devices  ;*  nor  for  a  conspiracy  to   enongb ; 
deprive  a  man  of  an  office  under  an  illegal  trading  com-  as^to^^i- 
pany,  there  being  no  overt  act  ;•  nor  for  a  conspiracy  to  we  entry 
procure  an  over  insurance,  there  being  no  fraudulent  taiDerof 
representations  alleged.^    Nor  will  an  indictment  be  sus-  ^^^ 
tained  against  H.,  C,  and  D.,  township  councillors,  etc.,  and  T., 
treasurer,  for  conspiring  unlawfully  and  fraudulently  to  obtain  and 
get  into  their  hands  J£800  of  the  moneys  of  said  council,  then  being 
in  the  hands  of  T.  as  treasurer,  only  the  combination  being  averred.* 

the  me&ni  employed  are  only  appar-  from  a  bank  by  drawing  oheqnee  on  it 

ently  suitable,  and  that  when  a  oou-  when  they  had  no  fands  there.    6tate 

spiraoy  to  effect  snch  an  object  is  put  v.    Biokey,    4    Halst.  293.     Such   a 

in  the  process  of  execution,  it  Is  no  de-  position,  however,    cannot   stand   at 

fence  that  the  thing  which  it  w«s  in-  <2^nmion  law  in  those  States  in  which 

tended  to  attack  was  (unknown  to  the  obtaining  money  by  false  pretences  is 

conspirators)  removed  firom  the  range  by  statute  indictable,  and  is  question- 

of  their  operations.  able  even  at  common  law.    It  is  not, 

1  /ii/ra,  $  1359 ;  R.  v.  Turner,  13  East,  indeed,  a  cheat  for  a  party  to  draw 

228  ;  State  v.  Straw,  42  N.  H.  393.    As  money  out  of  bank  beyond  his  deposits. 

to  B.  V.  Tomer,  see  comments,  (nfrOf  $  But  if  this  be  done  by  a  combination 

1359.  of  persons,  by  means  of  tricks,  by 

*  R.  o.  I^ell,  1  Stark.'402.  which  the  bank  is  imposed  upon,  a 

*  R.  r.  Stratton,  1  Camp.  649,  n.  con8pira()y  is  made   up.     Supra,  §§ 
«  Com.  V.  Prius,  9  Gray,  127.  1347, 1357. 

*  Horseman  v.  R.,  16  Up.  Can.  Q.  B.  The  reasoning  of  the  court  in  State 
543.    Infroy  $  1359.  v.  Rickey  rested  principally  on  the  as* 

It  has  been  held  In  Ifassachusetts  sumption  that  the  Revised  Statutes  of 
that  an  indictment  does  not  lie  for  a  New  Jersey  limited  conspiracies  to  the 
conspiracy  to  defraud  a  feme  covert  of  a  single  act  of  getting  an  innocent  man 
promissory  note,  given  for  her  separate  indicted  by  malice  and  (also  evidence, 
use  in  consideration  of  her  distributive  The  indictment  charged  that  the  de- 
share  in  an  estate.  Com. v. Manley,  12  fendants  conspired  ''to  obtain  large 
Pick.  173.  But  the  point  ruled,  though  sums  of  money  and  bank  bills,  the 
the  case  has  been  cited  for  oihefAiLT-  property  of  the  President,  Directors, 
poses,  was  simply  that,  in  snch  case,  and  Company  of  the  State  Bank  of 
the  property  of  the  note  being  in  the  Trenton,  by  means  of  the  several 
husband,  the  fraud  should  have  been  cheques  and  drafts  of  the  said'*  de- 
laid  as  directed  against  him.  fendants  "  respectively,  to  be  drawn 

In  New  Jersey  it  has  been  held,  nnder  on  the  cashier  of  the  said  the  Presi- 

the  peculiar  statute  of  that  State,  not  dent.  Directors,  and  Company  of  the 

to  be  an  indictable  offence  for  several  State  Bank  of  Trenton,  when  they,  the 

persona  to  conspire  to  obtain  money  said"  defendants  ''  had  no  funds  in 
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But  it  18  an  indictable  offence  to  conspire  to  forcibly  enter  certain 
premises  and  exclude  from  them  their  owner.^ 

§  1851.  The  bankrupt  acts  generally  make  indictable  the  removal 
of  goods,  in  contemplation  of  bankruptcy,  with  intent  to 
in  fraud  of  defraud  creditors.  Under  the  English  act  (and  the  same 
orin8o?vent  ^^®  ^  ^  frauds  on  public  justice  would  apply  at  com- 
di^bi"  ™^^  J*^)>  *  conspiracy  to  remove  goods  in  contemplation 
of  bankruptcy  is  complete,  even  though  no  adjudication 
of  bankrifptcy  has  taken  place.'  Under  the  United  States  statutes, 
others  than  the  bankrupt  may  be  indictable  for  a  conspiracy  with 
him  to  violate  the  provisions  of  the  statute.'    Such^  also,  is  the  case 

said  bank  for  the  payment  of  the  said  the  indictment,  on  the  principle  of  R.  v. 
cheques  and  drafts."     Overt  acts  fol-  Gill,  would  have  been  good.    And  so 
lowed,  none  of  them  showing  a  specific  far  as  State  v,  Rickey  conflicts  with  the 
misdemeanor ;  and  with  so  lax  a  state-  position  in  the  text  it  is  much  shaken 
ment  of  the  cause  of  prosecution,  there  by  State  v,  Norton,   3  Zab.  33.    See 
is  no  ground  for  surprise  that  the  court  Stat^v.  Cole,  10  Vroom,  324. 
thought  proper  to  quash  the  indict-        In  Lambert  v.  People,  7  Cowen,  167 ; 
ment,  even  had  the  statutory  objection  9  Ibid.  578,  the  indictment  was  even 
not  obtained.    There  is  no  averment  more  general — ^it  merely  charging  the 
that  the  defendants  kneto  they  had  no  defendant  with  conspiring  *'  wrongfully ^ 
funds  in  the  bank  ;  there  is  no  aver-  injwrioutly^  and  unjustly,  by  vmmyftd  and 
ment  that  they  were  to  have  no  funds  indirect  meofw,  to  ch&U  and  drfrawT^  the 
ready  at  the  time  the  cheques  were  prosecutors  of  their  goods,  and  chat- 
presented.    The  indictment  was  to  be  tels,   and  effects,"  etc.     This  is  cer- 
treated  in  the  same  way  as  if  it  had  tainly  loose  pleading,  but  bad  as  it 
charged  the  defendants  with  an  at-  was,  it  was  sustained  in  the  Supreme 
tempt  to  '*  defraud"  an  Individual  by  Court,  and  the  judgment  on  it  only 
drawing  bills  on  him  when  they  had  reversed  in  the  Court  of  Errors,  after  a 
no  funds  in  his  hands.    To  make  the  vigorous  struggle,   by  a  majority  of 
offence  a  misdemeanor,   it  would  be  one.    But  the  opinion  of  the  majority 
necessary    to    introduce    averments,  of  the  court  has  been  subsequently 
showing    that    by   some    fraudulent  recognised  and  reaffirmed.    People  v. 
means  the  bank  was  to  be  induced  to  Brady,       N.  Y.  182-189. 
believe  that  the  defendants  really  had       ^  Wilson  v.  Com.,  96  Penn.  St.  56. 
funds  in  its  custody.    Now  it  is  plain       *  Heymann  v.  R.,  L.  R.  8  Q.  B.  102 ; 
that  unless  the  drawing  cheques  on  a  12  Cox  C.  C.  383.    See  8CoxApp.  1432. 
bank  where  the  drawer  has  no  funds  For  other  illustrations,  where  conspira- 
is  made  penal  by  statute  in  New  Jer-  cies  to  violate  a  statute  have  been  held 
sey,  the  indictment  in  State  v,  Rickey  indictable,  see  R.  v.  Bunn,  12  Cox  C. 
was  too  broad.    It  showed  a  conspiracy  C.  316. 

to  effect  an  object  neither /ler  m  indict-       *  U.  S.  v.  Bayer,  4  DiUoUi  407.    See 

able,  nor  a  misdemeanor  at  common  rapra,  S  ^340  a* 
law.    If  it  had  contained  such  averment 
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in  New  York,  in  which  State  a  conspiracy  to  remove  or  secrete 
property  so  as  to  defraud  creditors  is  good,  if  stated  in  the  words  of 
the  statute.^  In  Pennsylvania*  greater  particularity  is  required,  it 
being  held  that  an  indictment  charging  the  defendant  with  "  remov- 
ing and  secreting  divers  goods  and  merchandises  of  the  value  of 
$5000,  the  description,  quantity,  and  quality  of  the  said  merchan- 
dises being  yet  unknown,"  is  bad.  ^^  Neither  time,  place,  nor  cir- 
cumstances," said  the  chief  justice,  ^'  is  given,  and  the  goods  are 
not  attempted  to  be  described  by  the  place  where  they  were  kept, 
or  by  the  person  who  had  them  in  custody.  They  may  even  not 
have  been  in  the  State,  and  a  conspiracy  to  secrete  them  abroad, 
having  for  its  object  no  infraction  of  our  laws,  would  not  be  criminal 
at  home.  It  is  not  averred  even  that  the  defendants  had  any  mer- 
chandise at  all,  here  or  elsewhere  ;  and  unless  they  had  it,  a  con- 
spiracy to  conceal  it  would  have  been  a  conspiracy  to  do  what  was* 
impossible.  It  might  be  inferred  from  the  motive  imputed  that  they 
had  it ;  but  Hawkins  says'  that  ^  in  an  indictment  nothing  material 
shall  be  taken  by  intendment  or  implication.'  Nor  are  all  the  cred- 
itors named  whom  the  defendants  are  charged  with  having  conspired 
to  defraud.  The  prosecutors  are  named  ^  with  divers  other  persons' 
not  named ;  but  unless  the  additional  clause  were  rejected  as  sur- 
plusage at  the  trial,  the  accused  would  be  called  upon  to  defend 
themselves  in  the  dark."^ 

§  1352.  The  only  cases  in  the  books  of  conspiracies  to  violate 
lottery  laws  arise  in  Pennsylvania,  and  were  produced 
by  the  rigor  with  which  the  courts  in  that  State  applied  ^n^p^' 
the  doctrine  of  variance  to  the  setting  out  of  lottery  ^.^ 
tickets.     When  the  intentional  complexity  of  lottery   lottery 
tickets  is  taken  into  consideration  it  is  no  wonder  that 
the  pleader,  under  the  pressure  of  a  rule  which  held  ^^  Burrill"  for 
'^  Burrall"  to  be  a  fatal  variance  in  the  setting  forth  of  the  ticket, 
should  insure  beforehand  against  any  vices  in  the  statutory  count, 
by  ad(Hng  to  it  a  count  for  conspiracy.    This  device  was  counte- 

1  People  V.  Underwood,   16  Wend.  •  Hawk.  b.  2,  c.  25,  s.  60. 

546.     See  tupra,  §§  1238-39 ;  Whart.  ^  As  to  Iowa  statute,  see  State  v. 

Prec.  507.  Harris,  38  Iowa,  242 ;  as  to  Massachu- 

*  Com.  V.  Hartmann,  5  Barr,  60.  See  setts  statute,  see  Com.  v.  Barnes,  132 

aupra,  §  1348,  note,  where  this  case  is  Mass.  242. 
more  fully  noticed. 
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nanced  by  the  Supreme  Court,^  in  a  case  virtually  resting  on  the 
authority  of  R.  v.  Gill,  discussed  in  a  previous  section.*  The  de- 
fendants were  charged,  in  eight  out  of  nine  counts,  with  the 
statutory  offences  of  selling  lottery  tickets,  offering  them  for  sale, 
and  advertising  them;  some  of  the  counts  setting  out  tickets  in 
full,  others  merely  charging  the  sale  of  "a  lottery  ticket,"  etc.,  in 
the  language  of  the  act.  The  first  count* was  for  a  conspiracy  to 
^'  sell  and  expose  to  sale,  and  cause  and  procure  to  be  sold  and  ex- 
posed to  sale,  a  lottery  ticket  and  tickets  in  a  lottery  not  authorized 
by  the  laws  of  the  Commonwealth:"  therein  precisely  following  the 
statute.  On  motion  for  a  new  trial,  and  in  arrest  of  judgment,  the 
court  held :  1.  That  the  counts  stating  the  offence  in  the  words  of 
the  statute,  without  setting  forth  the  ticket,  were  bad  from  want  of 
sufficient  particularity  ;  2.  That  there  must  be  a  new  trial  on  the 
count  setting  forth  the  ticket,  in  consequence  of  a  variance  between 
the  ticket  and  the  indictment ;  but,  3.  That  the  conspiracy  count 
was  enough  to  sustain  a  conviction  at  common  law.  This  was  in 
1822  ;  and  in  1827,  after  a  conviction  on  both  classes  of  counts,  on 
an  indictment  of  the  same  character  (except  that  there  was  but  one 
defendant,  who  was  charged  with  conspiring  with  others  to  the 
grand  jury  unknown),  the  court  inflicted  the  statutory  punishment, 
being  a  fine  to  the  Union  Canal  Company  on  the  statutory  counts, 
and  a  fine  at  common  law  on  the  conspiracy  counts.'  Two  points 
may  be  extracted  from  these  cases:  1.  That  though  under  the 
lottery  statute  in  force  at  the  time,  the  indictment  must  go  beyond 
the  words  of  the  statute  and  set  out  the  tenor  of  the  ticket,  yet  for 
a  conspiracy  to  effect  the  sale  of  such  a  ticket,  it  is  enough  to  follow 
the  statute  strictly  without  the  specification  of  detail ;  2.  That  the 
conspiracy,  when  properly  pleaded,  may,  when  covering  a  distinct 
offence  in  a  separate  count,  be  punished  as  a  common  law  offence, 
without  reference  to  the  statutory  penalty.^ 

1  Com.  V.  Gillespie,  7  S.  &  R.  469.  proper  way  to  frame  a  count  for  the 

Bee  for  form  Whart's  Free.  624.  individual  misdemeanor,  he  proceeded 

>  See  suprOf  §  1348.  to  recognize  the  distinction  indicated 

*  Com.  V.  Sylvester,  6  Pa.  L.  J.  by  Ld.  Mansfield  in  R.  v.  Bccles,  be- 
283  ;  Brightly  R.  331.  tween  a  conspiracy  to  commit  an  ofi'ence 

*  The  first  point  is  abundantly  de-  and  its  actual  commission.  ''  But  the 
monstrated  in  the  argument  of  Duncan,  same  reason  does  not  apply  to  the  first 
J.  After  showing  that  to  transcribe  count,  for  the  conspiracy  Itself  is  the 
the  language  of  the  act  was  not  the  ciime.    It  is  different  from  an  indict- 
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§  1858.  No  doubt  a  conspiracy  to  get  up  a  public  disturbance  is 
indictable,  and  pointed  illustrations  of  this  are  found  in 
cases  which,  in  another  relation,  will  be  subsequently   conspira- 
considered,  viz :  conspiracies  to  hiss  an  actor  from  the   commit 
stage,  so  as  to  stimulate  a  riot,*  and  to  prevent  by  violent  Reaches  of 
means  the  introduction  of  the  English  language  into  a 
church.'    Precedents,  also,  are  not  uncommon  for  conspiracies  to 
commit  riots.'    But  whether  the  rioters  themselves,  according  to 
the  views  heretofore  expressed  could  be  indicted  for  conspiracy,  is 
open  to  doubt.^ 

§  1354.  A  conspiracy  to  commit  an  assault  and  battery  And  so  to 
b  held  to  be  an  indictable  offence  at  common  law.' 

-  §  1355.  So  no  doubt  is  it  with  a  combination  to  falsely  imprison. 
Yet  in  such  case  it  is  a  good  defence  that  the  object  was   j^^^  ^  ^ 
the  restraint  of  a  relative  believed  bond  fide,  and  on  pro-   falsely 
bable  ground,  to  be  insane.' 

ment  for  stealing,  or  action  for  tres-  oonrioted,  but  the  matter  being  set- 
pass,  where  the  offence  consists  of  an  tied,  no  Judgment  was  passed ;  and, 
act  done,  which  it  is  clearly  within  therefore,  as  the  learned  reporters  of 
the  power  of  the  prosecutor  to  lay  Manning  k  Grainger's  Reports  (6  M. 
with  certainty.  The  conspiracy  here  &  G.  217,  n.)  observe,  '  the  defendants 
was,  to  sell  prohibited  lottery  tickets,  had  no  opportunity,  if  they  had  been 
any  that  he  could  sell ;  not  of  any  so  advised,  of  questioning  the  suffi- 
particular  lottery,  but  of  all.  The  ciency  of  the  indictment  by  a  motion  in 
conspiracy  was  the  gravamen f  the  gist  arrest  of  Judgment.'  Moreover,  it 
of  the  offence."  7  S.  &  R.  476.  The  is  doubtful  whether  the  indictment 
second  point  is  established  by  the  fact,  (which  is  set  forth  in  4  Wentw.  PI. 
that  though  at  the  time  the  oases  in  443)  in  this  case  was  for  a  conspir- 
question  were  determined,  the  statu-  acy.  The  charge  laid  in  each  count 
tory  punishment  on  the  sale  of  lottery  is  riot  and  obstruction  of  the  play." 
tickets  was  a  fine  to  the  Union  Canal  Wright's  Consp.  39.  To  the  same 
Company^  the  sentence  imposed  on  the  effect  is  note  in  1  C.  &  K.  28.  The 
conspiracy  counts  was  a  fine  at  com-  cases  affirming  civil  liability  in  such 
mon  law  to  the  State.  The  position,  cases  are  no  authority  for  a  criminal 
however,  may  be  considered  as  now  prosecution ;  and  dicta  in  them  to  this 
qualified,  in  Pennsylvania  (Com.  v.  effect  are  aside  from  the  issue. 
Hartmann,  5  Barr,  60),  in  a  ease  which  *  Com.  v,  Eberle,  3  S.  &  R.  9.  Su- 
determined  that  a  conspiracy  to  com-  pm,  §  1348,  n. 

mit  a  statutory  offence  is  never  to  be  *  2  Chit.  Cr.  Law,  506,  n.  (  )  ;  R.  v. 

punished  more  heavily  than  the  offence  Vincent,  9  C.  &  P.  91. 

itself.  «  See«u79ra,  §  1339. 

■  Clifford  V.  Brandon,  2  Camp.  358.  *  Com.  r.  Putnam,  29  Penn.  St.  296. 

In  R.  i;.  Leigh,   1   C.  &  K.  28,  n. ;  2  •  Mintzer's  Case,  28   Leg.  Int.  Rep. 

Camp.    372,    the     ''defendants  were  372. 
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§  1356.  All  coDspiracies  to  <^  excite  disaffection/'  to  use  the 
language  of  Alderson,  B.,  are  indictable  at  common 
tious  con-  law.^  And  it  is  sufiBcient  to  charge  that  the  defendants 
*^  ^'  did  conspire  and  agree  "  to  raise  discontent  and  disaf- 
fection among  the  subjects  of  her  majesty,  and  to  excite  such  sub- 
jects to  hatred  and  contempt  of  the  government  and  constitution  of 
this  realm  as  bj  law  established,  and  to  unlawful  and  seditious 
opposition  to  the  government  and  constitution  ;  and  also  to  stir  up 
jealousies,  hatred,  and  ill-will  between  different  classes  of  her 
majesty's  subjects,"  etc.* 

§  1356  a.  By  §  5440  of  the  federal  revised  statutes,  which  is  a 
And  60  of  re-enactment  of  the  30th  section  of  the  Act  of  Congress 
de^Toeom-  of  Feb.  8, 1867,*  where  there  is  a  conspiracy  "  to  com- 
mitoffences  nait  any  offence  against  the  government  of  the  United 
federal         States,  or  to  defraud  the  United  States  in  any  manner 

IfiiWB  or  to 

defraud  the   whatever,  and  one  or  more  of  the  parties  to  said  con- 
8to^         spiracy  shall  do  any  act  to  effect  the  object  thereof,*  the 

"  R.P.Vincent,  9 C.& P.  91;  2Rn88.  «  O'Connell  v.  R.,  11  C.  &  P.  155. 

on  Cr.  681.    Bee  R.  v.  IShellard,  9  C.  &  Bnt  a  count  charging  the  defendants 

P.  277 ;  R.  p.  Hunt,  3  B.  &  Aid.  566.  with  conspiring  to  cause  and  procure 

Infra f  §§  1790  et  aeq, ;  and  comments  divers    subjects    to  meet  together  in 

in  London  Law  Times  of  February  12,  large  numbers  for  the  unlawful  and 

1881,  on  the  Irish  State  Trials.  seditious    purpose   of     obtaining,  bjr 

Cf,  Lord  Macaulaj's  striking  obser-  means  of  the  intimidation  to  be  there- 

vations  on  this  point  in  his  Report  on  by  caused,  and  by  means  of  the  exhi- 

the  Indian  Code,  tit.  Conspiracy.  bition  and  demonstration  of  great  phy- 

An    association,    the     members   of  sical  force  at  such  meetings,  changes  in 

which  are  bound  by  oath  not  to  dis-  the    government,  laws,  and  constitu- 

close  its  secrets,  is  an  unlawful  com-  tions  of  the  realm,  is  bad  ;  first,  because 

bination  and  confederacy  (unless  ez-  *'  intimidation"    is    not    a    technical 

pressly  declared  by  some  act  of  parlia-  word,  having  a  necessary  meaning  in  a 

men  t  to  be  legal),  for  whatever  purpose  bad  sense;  and,  secondly,  because  it 

or  object  it  may  be  formed ;  and  the  is  not  distinctly  shown  what  species  of 

administering  of  an  oath  not  to  reveal  intimidation  is  intended  to  be  produced, 

anything  done  in  such  association  is  or  on  whom  it  is  intended  to  operate, 

an    offence   within    37    Geo.    III.  c.  O'Connell  v.  R.,  ut  «ti/)ra;  Rosooe's  Cr. 

123,  s.  1.      R.  V.  Lovelass,  6  C.  &  P.  £v.  (by  Sir  J.  F.  Stephen)  421. 

596  ;  1  M.  &  Rob.  349.  •  Rev.  Stat.  §  5440.    This  section  is 

The  precise  form  in  which  the  oath  hereafter  discussed  in  connection  with 

is  administered  is  not  material ;  it  is  revenue  offences.     Infra,  §  1373. 

an  oath  within  the  meaning  of  the  act,  ^  As  to  construction  of  this  clause 

if  it  was  understood  by  the  party  tender-  see  U.  S.  v.  Donan,  11  Blatch.  168, 

ing,  and  the  party  taking  it,  as  having  cited  infra,  §  1373. 
theforce  andobligationof  an  oath.  Ibid. 
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parties  to  said  conspiracy  shall  be  deemed  guilty  of  a  misde- 
meanor,^' etc. ;  and  any  district  in  which  a  part  of  the  offence  is 
committed  has  jurisdiction.^  In  construing  this  statute  the  following 
points  may  be  stated : — 

(1)  "  Offence  against  the  government  of  the  United  States,"  in 
the  first  clause,  must  be  regarded,  in  harmony  with  the  rule  that 
the  United  States  has  no  common  law  jurisdiction,'  as  limited  to 
offences  against  the  government  of  the  United  States  made  such  by 
statute.  In  the  second  clause,  the  word  ^^  defraud"  should  be  con- 
strued in  the  sense  of  committing  a  fraud  which  is  itself  indictable 
by  federal  statutes.' 

(^2)  The  indictment,  under  the  statute,  must  set  forth  the  illegal 
acts  which  the  conspiracy  was  designed  to  effect.^  But  the  aver- 
ment of  a  performed  overt  act  is  held  not  to  be  necessary ;  nor, 
does  such  averment,  if  made,  cure  any  defect  in  the  conspiracy 
charge  of  the  indictment.' 

1  Bright.  Dig.  Sap.  p.  158.    Infra^  spirits,  see  U.  S.  v.  Rindskopf,  6  Biss. 

S§  1790  €l  seq.  259.     Infra,  §  1373. 

*  SuprOf  §§  253,  256.  Under  this  section  falls  a  conspiracy 

*  Supra,  §  1347 ;  U.  S.  v.  Hirsch,  100  to  plunder  a  wrecked  vessel  within 
U.  S.  53 ;  cited  tn/ra,  §  1373,  and  cases  admiralty  J  arisdiction.  U.S.  v.  Sanche, 
cited  to  last  note  in  this  section.  7  Fed.  Rep.  715.     For  other  cases  of 

4  U.  S.  9.  Watson,  17  Fed.  Rep.  145;  conspiracies  to  defraud  the  revenue, 

4  Cr.  Law  Mag.  891.  see  infra,  §  1373. 

*  U.  S.  p.  Donan,  11  Blatoh.  168 ;  That  unless  a  defendant  was  impli- 
cited  infra,  §  1373 ;  U.  S.  v.  Britton,  107  oated  in  the  conspiracy  he  cannot  be 
U.  S.  655 ;  11  Wash.  L.  Rep.  436.  convicted  on  account  of  overt  act,  see 

As  to  conspiracies  to  intimidate  set-  U.  S.  v.  Hirsch,  100  U.  S.  33. 

tiers  on  public  lands,  see  U.  S.  r.  Wad-  That  under  this  section  there  must 

dell,  16  Fed.  Rep.  221 ;  112  U.  S.  651.  be  an  overt  act,  see  U.  S.  v.  Grafton,  4 

As  to  conspiracy  to  make  settlement  Dill.  145  ;  U.  S.  v.  Britton,  107  U.  S. 

on  Indian  lands,  see  U.  S.  v.  Payne,  655 ;   U.  S.  v,  Watson,  17  Fed.  Rep, 

22  Fed.  Rep.  496,  cited  tn/ra,  §  13566.  145;    Whart.   Cr.   PI.  &   Pr.   §   220. 

As  to  the  further  construction  of  this  But  that  the  overt  act  need  not  be 

section,  see  Callicott,  in  re,  1  Am.  L.  T.  pleaded,  see  U.  S.  v,  Donan,  11  Blatch. 

120 ;    8  Int.  Rev.  Rec.  169 ;   U.  S.  v.  168 ;  U.  S.  v.  Sauche,  ut  sup. 

Sacia,  2  Fed.  Rep.  754.  In  U.  S.  v.  Gordon,  22  Fed.  Rep.  250 

That  it  is  not  to  be  considered  part  (Oct.  T.1884),  it  was  decided  by  Nelson, 

of  the  revenue  legislation  of  the  United  J.,  in  the  V.  S.  District  Court  for  Min- 

States,  and  is  not  subject  to  the  limi-  nesota,  that  under  sec.  5440  of  the  U. 

tations  imposed  by  such  legislation,  see  S.  Rev.  Stat,  a  count  is  not  demurrable 

U.  S.  V.  Hirsch,  100  U.  S.  32,  cited  in  §  because  it  charges  simply  that  the  de- 

1373.  fendantd  conspired  to  defraud  the  gov- 

For  conspiracy  to  defraud  of  tax  on  ernment  out  of  certain  lands.     **  It  is 
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§  1356  b.  By  §  5508  of  the  Bevised  Statutes,  ^^  if  two  or  more 
persons  conspire  to  injure  or  oppress,  threaten  or  in- 
ferewUfc^''  timidate,  any  citizen  in  the  free  exercise  or  enjoyment 
ri^ta  ^^  *^y  "8*^^  ^^  privilege  secured  to  him  by  the  constitu- 

tion or  laws  of  the  United  States,  or  because  of  his  hav- 
ing so  exercised  the  same,"  etc.,  they  shall  be  fined  not  more  than 
five  thousand  dollars,  and  imprisonment  not  more  than  ten  years ; 
and  shall,  moreover,  be  thereafter  ineligible  to  an  office  or  place  of 
honor,  profit,  or  trust  created  by  the  constitution  or  laws  of  the 
United  States."* 

immaterial,*'  00  said  the  court,  '*  what  neoesBary  in  order  to  give  the  federal 

means  were  need  to  defraad,  as  it  is  ooarts  Jurisdiction,  if  the  view  here 

criminal  to  conspire  to  defraud  the  contested  be  true,  would  be  to  charge  a 

United  States  in    any  manner  or  for  conspiracy,  and  this  would  give  those 

an  J  purpose,  and  the  court  does  not  courts  a  Jurisdiction  even  beyond  the 

care  to  know  whether  the  mode  adopted  limits  of  the  common  law.     See  U.  S. 

to  accomplish    the    end  proposed    is  v.  Walsh,  5  Dill.  58,  cited  in/ra,  §  1373, 

made  criminal  or  not/'     I  do  not  con-  to  effect  that  the  facts  of  the  conspiracy 

cur    in    this  conclusion.      There  are  must  be  specified, 

multitudes  of  frauds  which  are  not  in-  The  exceptions  above  stated  do  not 

dictable  when  the  party  injured  is  a  apply  the  ruling  of  the  court  in  the 

private  person,  e.  ^.,  not  giving  up,  by  same  case  sustaining  a  count  charging 

an  officer,  of  a  due  amount  of  time  to  his  a  conspiracy   to  defraud  the  United 

employer,  or  craftily  shirking  duty,  or  States  by  presenting  for  approval  to 

telling  falsehoods  in  way  of  puffs  or  the  register  and  receiver  of  a  land  office 

evasions  ;  and  these  frauds  do  not  be-  false  and    fraudulent    affidavits    and 

come  indictable  because  the  party  in-  proofs  of  settlement  and  improvement, 

Jured  is  the  government.    And  aside  under  the  pre-emption  law,  of  twenty- 

from  this  objection,  which   by  itself  eight  persons,  stating  that  such  per- 

shonld  be  fatal,  the  ruling  before  us  sons  were    entitled    to    enter    public 

is  in  conflict  with  the  position  that  in  lands,  and  had  severally  complied  with 

an    indictment    it    is  not  enough  to  the  pre-emption  laws,  and  had  seve- 

charge    a    conclusion    of   law.      (See  rally  entered  such  lands  for  their  indi- 

Whart.    Cr.    PI.   &    Pr.  §    221,   and  vidual  benefit. 

cases  there  cited.)  In  conspiracy,  it  Nor  can  exception  be  taken  to  the 
should  be  remembered,  the  furthest  ruling  sustaining  a  count  charging  a 
limits  to  which  the  courts  have  gone  conspiracy  to  defraud  the  United  States 
has  been  to  sustain  a  charge  of  con-  by  hiring  twenty-eight  persons  to  enter 
spiracy  to  cheat  by  **  false  pretences,"  at  a  land  office,  under  color  of  the  pre- 
cheating  by  false  pretences  being  a  emption  laws,  certain  public  lands  of 
statutory  offence.  Again,  the  ruling  the  United  States,  solely  for  the  pur- 
before  us  is  open  to  the  objection  of  dis-  pose  of  selling  the  same,  on  specula- 
regarding  the  principle  that  the  federal  tion,  to  defendant  and  L.,  and  some 
courts  have  no  common  law  Jurisdic-  other  person  to  the  grand  Jury  un- 
tiou.  So  far  as  concerns  cheats  by  known,  is  not  demurrable, 
more  than  one  person,  all  that  would  be  >  This  statute  has  been  held  consti- 
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§  1357.  A  conspiracy  to  make  false  or  illegal  notes  is  indictable 
at  common  law.^    The  rule  has  been  held  to  apply  to  the 
case  of  a  conspiracy  to  cheat  by  offering  to  sell  forged   make  false 
foreign  bank  notes,  of  a  denomination  whose  circulation  notei^* 
is  prohibited  in  the  State  where  the  indictment  is  found ;'  to 
a  conspiracy  to  induce  others  to  violate  the  laws  forbidding  such  notes 
to  circulate  ;*and  to  a  conspiracy  to  destroy  or  erase  an  indorsement.^ 

III.   CONSPIBACIES  TO  HAKS  USE  OF  MEANS  THEMSELVES  THE  SUBJECT 
OF  INDICTMENT,  TO  EFFECT  AN  INDIFFERENT  OBJECT. 

§  1368.  This  class  is  here  separately  mentioned  because  it  has 
usually  been  placed  under  a  distinct  head  by  text-writers, 
though  on  principle  it  is  difficult  to  distinguish  it  from  niegaiity 
cases  where  an  indictable  offence  is  the  direct  and  imme-  mi^ns^^ 
diate  object  of  the  conspiracy.     In  one  case  the  defend-  ^^^  . 
ants  conspire  to  commit  an  indictable  offence  for  the  sake  must  h& 
of  itself,  in  the  other  they  conspire  to  commit  it  for  the 
sake  of  some  other  object ;  but  when  the  cases  usually  put  under 
the  first  head  are  analyzed,  they  will  be  found,  many  of  them,  to 
fall  under  the  second.     Thus,  in  a  conspiracy  to  produce  the  mar- 
riage of  a  young  woman  by  coercion,  to  procure  an  appointment  by 
corruption,  to  make  a  change  in  government  by  seditious  means, 
and  to  fraudulently  effect  a  change  in  the  government  of  a  corpo- 

tntional ;  Tarbroughyfir parftf,  lion.  8.  v.  MoGowaD,  2  Panons,  341.    See  R. 

651;  and  in  U.  S.  v.  Waddell,  112  U.  v.  Haven,  2  East  P.  C.  858;  Wbart. 

S.  76,  it  has  been  held  applicable  to  a  Preo.  635  a. 

oonspiracj  to  drive  hy  force  a  citizen  *  Twitchell  v.   Com.,   9  Barr,  211. 

of  the  United  States  from  a  homestead  See  gupra,  §  1349. 

entry'  on  nnoocnpied  public  lands.     It  *  Hazen  v.  Com.,  23  Penn.  St.  355. 

is  questioned,  however,  in  the  latter  Thus,  in  1854,  on  a  conviction  forcon- 

case,  whether  the  proceedings  coald  be  spiracj  to  *' solicit,  induce,  and  pro- 

hy  information.    See  Whart.  Cr.   PI.  cure"  the  officers  of  a  particular  bank 

&  Pr.  §  89;  and   see  tn/hi,  §§  1372,  to  <<  violate  and  disobey  the  28th  and 

1832,  1848  a.  49th  sections  of  the  Act  of  16th  of 

As  to  indictment  nnder  §  5520  for  April,  1850,"  prohibiting  the  circula- 

conspiracy  to  drive  off  a  voter  by  force,  tion  of  foreign  notes  under  $5,   the 

see  U.  S.  V,  Goldman,  3  Woods,  187.  Supreme  Court  declared  the  conviction 

That  a  conspiracy  to  make  settle-  good,  and  that  it  was  not  necessary  for 

ments  on  Indian  lands  is  not  within  the  indictment  to  do  more  than  to  aver 

the  statute,  see  U.  S.  v.  Payne,  22  Fed.  a  conspiracy  for  this  purpose,  without 

Rep.  426.  settingforththemeansorcontract.  Ibid. 

1  Clary  v.  Com.,  4  Barr,  210 ;  Com.  «  State  v.  Norton,  3  Zabr.  33. 
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ration,^  as  well  as  in  many  parallel  cases,  the  end  is  indifferent,  bat 
the  means  constitute  the  offence.  It  is  enough  to  say,  in  such  cases, 
that  as  the  conspiracy  rests  on  the  alleged  indictability  of  the  con- 
stituent misdemeanor,  such  misdemeanor  must  be  specified.' 

The  general  rule,  therefore,  is,  that  when  the  combination  is  to 
do  an  act  not  in  itself  unlawful,  but  which  it  is  agreed  to  accomplish 
by  criminal  or  unlawful  means,  then  those  means  must  be  particu- 
larly set  forth,  and  be  such  as  to  constitute  an  offence  either  at  com- 
mon law  or  by  statute.*  Thus,  on  an  indictment  for  a  combination 
to  procure  a  marriage  of  paupers,  in  order  to  throw  the  burden  of 
maintaining  them  on  another  parish,  it  is  necessary  to  show  that 
some  threat,  promise,  bribe,  or  other  unlawful  device  was  used,  be- 
cause the  act  of  marriage  being  in  itself  lawful,  the  procuring  it 
requires  this  element  in  order  to  be  charged  as  a  crime.  In  such 
case  it  is  essential  to  show  the  intent  of  the  combination,  by  stating 
that  the  husband  was  a  pauper,  and  the  wife  legally  settled  in  the 
parish  from  which  she  was  taken.^ 

IV.  CONSPIRACIES  TO  DO  AN  ACT,  THE  COMMISSION  OF  WHICH  BY  AN 
INDIVIDUAL  MAY  NOT  BE  INDICTABLE,  BUT  THE  COMMISSION 
OF  WHICH  BY  TWO  OR  MORE,  IN  PURSUANCE  OF  A  PREVIOUS 
COMBINATION,  IS  CALCULATED  TO  AFFECT  THE  COMMUNITY  IN- 
JURIOUSLY. 

§  1359.  We  here  strike  a  distinction  which  is  essential  to  the  true 
conception  of  conspiracy,  as  defined  by  the  English  corn- 
derive  their  mon  law.  On  the  one  side,  we  have  arrayed  before  us  a 
bmtyfrom  8®ri®8  ^^  *W5ts  which  havc  the  essence  but  not  the  form  of 
plurality  crime ;  and,  wanting  the  necessary  objective  constituents, 
they  escape  judicial  cognizance.  On  the  other  hand,  we 
have  a  series  of  indifferent  acts,  not  criminal  in  their  essence,  and 
which,  therefore,  no  matter  in  what  shape  they  are  presented  (pro- 
vided that  shape  be  not  per  %e  criminal),  cannot  become  the  objects 

1  state  V.  Barnham,  16  N.  H.  896.  Mich.  414 ;  State  r.  Mayberry,  48  Me. 

«  1  Leach,  38 ;  3  Burr.  1439  ;  1  Wila.  218 ;  Cole  r.  People,  84  lU.  216  ;  State 

41 ;  8  Mod.  321 ;  People  v.  Barkelow,  v.  Potter,  28  Iowa,  554. 

37  Mich.  455.  *  R.  ».  Tanner,  1  Esp.  304,  807 ;  R. 

•  R.r.  Fowler,  1  East  P.O. 461, 462;  v.  Edwards,   8   Mod.  820.     Infra,   ft 

R.  t7.  Seward,  3  N.  &  M.  557  (cited  in-  1572. 
fra,  §  1362)  ;  Alderman  v.  People,  4 
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of  criminal  prosecution.  Acts  of  the  first  class  (e.  ^.,  immoral  acts, 
unindictable  cheats),  the  courts  have  held  to  be  invested  by  con- 
spiracy with  a  garb  which  exposes  them  to  the  penalties  of  the  law. 
Before  this  they  had  the  essence  of  crime ;  now,  it  is  argued,  by 
means  of  a  conspiracy  which  gives  an  unfair  and  mischievous  ad- 
vantage to  the  aggressors,  they  have  its  form  presented  in  such 
definiteness  that  they  can  be  taken  hold  of  and  punished.'  For  two 
to  more  persons  to  cooperate  in  effecting  a  fraud,  one  referring  when 
required  by  the  exigencies  of  the  case  to  another,  and  each  con- 
spirator vouching  the  other  as  an  innocent  referee,  gives  to  a  cheat 
the  quality  of  ^'  false  token"  which  makes  it  indictable  at  common 
law.  It  has  both  of  the  elements  of  such  indictability — it  is  latent, 
and  it  is  so  complex  as  to  affect  any  one  whom  it  may  reach.'  But 
acts  though  in  themselves  immoral  may  be  committed  by  a  confede- 
racy, and  yet  if  not  attempted  by  a  fraudulent  combination  of  pre- 
tended innocent  co-workers,  present  nothing  indictable  if  they  would 
not  be  indictable  when  committed  singly  by  an  individual.*    And 


1  See  B.  V.  Rowlands,  2  Den.  C.  C.  would  not  be  a  oonspiraqy,  if  the  ob- 

364 ;   17  Q.  B.  671 ;   R.  v,  Carlisle,  Ject  was  to  trj  a  question  as  to  a 

Dears.  337  ;  R.  v,  Ormann,  14  Cox  C.  right  of  way,  though  it  certainly  would 

C.  381 ;    State  v.  Rowley,  12  Conn,  be  a  combination  to  commit  an  act  un- 

101.  lawful  in  the  sense  of  being  a  tort.    On 

*  See  nfpm,  §§  1118, 1347.  the  other  hand,  a  conspiracy  to  commit 

*  R.  V.  Turner,  13  East,  228 ;  R.  v,  a  fraud  may  be  indictable,  though  the 
Warburton,  L.  R.  1  C.  C.  274 ;  12  Coz  fraud  is  not  in  itself  indictable.  In 
C.  C.  584 ;  State  r.  Straw,  42  N.  H.  the  case  of  R.  v.  Warburton,  the  de- 
393 ;  Com.  r.  Manley,  12  Pick.  173.  fendant  and  another  person  conspired 
R.  p.  Turner,  if  it  decides  that  an  to  defraud  the  defendant's  partner  of 
agreement  to  make  an  armed  trespass  partnership  property  under  such  cir- 
is  not  a  conspiracy,  is  not  now  sustain-  oumstanoes  that  the  fraud  was  perhaps 
able.  See  remarks  of  Gibson,  C.  J.,  in  not  criminal  in  itself.  Cookburn,  C.  J., 
Mifflin  V.  Com.,  5  W.  &  S.  461.  Sir  J.  in  delivering  the  judgment  of  (L.  R.  1 
F.  Stephen,  in  Roscoe's  Cr.  Ev.  p.  410,  C.  C.  R.  274-77)  the  Court  for  Crown 
writes :  "  With  regard  to  civil  injuries,  Cases  Reserved,  said :  *  It  is  sufficient 
it  may  be  observed  that  wherever  a  to  constitute  a  conspiracy  if  two  or 
combination  to  commit  such  an  injury  more  persons  combine  by  fraud  and 
has  been  held  to  be  criminal  the  injury  false  pretences  to  injure  another.  It  is 
has  beon  malicious  ;  that  is  to  say,  the  not  necessary  in  order  to  constitute  a 
parties  have  not  been  under  a  bondjide  conspiracy  that  the  acts  agreed  to  be 
mistake  as  to  a  matter  of  fact,  which,  done  should  be  acts  which  if  done 
if  true,  would  have  justified  their  con-  would  be  criminal.  It  is  enough  if  the 
duct.  Thus,  a  combination  to  walk  acts  agreed*  to  be  done,  although  not 
over  a  field,  or  to  pull  down  fences,  criminal,  are  wrongful,  t. «.,  amount  to 
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the  same  distinction  is  applicable  to  a  conspiracy  by  two  or  more 
persons  to  use  violence,  which  derives  its  indictability,  as  in  riot, 
from  the  plurality  of  persons  concerned/  and  to  a  conspiracy  to 
injariously  affect  the  body  politic' 

§  1360.  It  is  not  essential,  therefore,  it  should  be  repeated,  in 
Conspiracy  ^^^^  where  the  offence  consists  in  the  union  of  a  plural- 
to  commit  ity  of  persons  either  in  a  joint  cheat  or  a  joint  applica- 
is  Indict-  tion  of  force,  that  the  means  employed  should  be  of 
*  ^  themselves  of  such  a  character  as  to  make  their  employ- 

ment by  a  single  person  the  ground  for  indictment.*  Cases  to  this 
effect  have  been  already  noticed,^  and  others  will  be  given  in  the 
succeeding  sections.  At  the  same  time  it  is  important  to  keep  in 
mind,  especially  at  this  point,  the  principles  heretofore  announced,* 
that  indictments  for  conspiracy,  always  perilous  to  liberty  from  the 
extent  and  vagueness  of  the  province  which  they  overshadow,  are 
never  so  perilous  as  when  they  undertake  to  punish  acts  of  whose 

a  civil  wrong.'    The  generality  of  these  An  indictment  charged  the  defend- 

ezpreesions  must  probably  be  confined  ants  with  conspiring  to  cause  goods 

by  reference  to  the  particular  class  of  which  had  been  imported,  and  on  which 

civil  wrongs  nnder  consideration,  name-  certain  dntiee  of  castoms  were  payable 

ly,  'civil  wrongs  by  f^aud  and  false  to  the  queen,  to  be  carried  away  from 

pretences.' "  port  without  payment  of  the  duties, 

To  these  remarks  it  may  here  be  with  intent  to  defraud  the  revenue, 
added  that  the  facts  in  R.  v.  Warburton  and  there  were  also  counts  charging 
show  that  the  defendants  attempted  to  the  defendants  generally  with  oonspir- 
oonsummate  the  offence  by  fraudulent  ing  to  defraud  the  queen  of  duties,  bj 
reciprocal  references ;  and  in  this,  by  false  and  fraudulent  representations  of 
imposing  on  the  party  cheated,  confed-  the  value  and  nature  of  the  goods ;  it 
erates,  in  the  shape  of  innoc<»nt  refer-  was  held,  that  the  gist  of  the  indict- 
ees, are  guilty  of  a  common  law  cheat,  ment  being  the  conspiracy,  the  indict- 
Now,  though  it  be  conceded  that  neither  ment  was  sufficiently  certain,  without 
the  act  itself,  nor  the  means  taken  to  further  specifying  facts  to  show  either 
effect  it,  were  such  that  if  undertaken  an  indictable  object  or  indictable  means, 
by  an  individual  they  would  have  been  R.  v.  Blake,  6  Q.  B.  126 ;  13  Law  J.  N. 
indictable,  yet  as  the  object  (cheating)  S.  M.  C.  256. 
was  immoral  and  quan  criminal,  it  ^  Supra^  §  1338. 
was,  when  infected  by  such  conspiracy,  *  Ibid.  i»i/ra,  §§  1366  e<  #07.  iStf^ra, 
purged  of  its  indifference,  and  trans-  §§  1118  et  aeq, 
muted  into  a  criminal  act.  *  State  v.  Bumham,  16  N.  H.  396. 

The  same  criticism  applies  to  the  See  R.  v.  Warburton,  mqiraf  S  1359. 

numerous  cases  heretofore  cited  of  bare  ^  Supra^  §  1349. 

conspiracies  to  cheat.    Supra,  §  1347.  *  Supra,  §  1338. 
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intrinsiO'  criminality  the  law  gives  no  prior  notice.  If  indictments 
of  this  class,  by  stress  of  settled  adjudications,  must  be  hereafter 
tolerated,  the  doctrine  on  T^hich  they  rest  should  be  carried  no 
further  than  the  letter  of  these  adjudications  requires.  No  man 
should  be  held  penally  responsible  for  acts  which  at  the  time  of 
their  commission  were  not  pronounced  by  the  law  to  be  criminal. 
As  to  conspiracies  of  this  class,  such  pre-announcement  of  crimin- 
ality is  not  pretended.  Neither  the  confederacy,  nor  the  means, 
nor  the  end,  are  singly  indictable.  All  that  is  claimed  is  that 
indictability  is  produced  by  the  fact  of  a  masked  codperation  in  the 
nature  of  a  deceit,  or  a  cooperation  in  application  of  force  consti- 
tuting an  attempt  at  riot.  To  punish  for  a  conspiracy  which  does 
not  fall  under  one  of  these  heads,  or  which  is  not  aimed  at  the 
commission  of  some  other  indictable  offence,  or  at  the  perversion  of 
public  justice,  is,  independently  of  other  objections,  to  punish  by 
an  €xpo9t  facto  law,  and  hence  virtually  unconstitutional.^ 

1.  To  commit  an  Immoral  Act;  ntchj  for  instancej  as  the  Seduc- 
tion of  a  Young  Woman^  or  to  produce  an  Abortion. 

§  1361.  A  combination  to  assist  in  the  elopement  of  a  female 
infant  from  her  father's  house,  with  a  view  to  her  mar-   ^ 

GoDBpiracy 

riage  without  his  consent,  has  been  held  to  be  a  common  to  sedace 
law  offence,  and  is  indictable  as  a  conspiracy  at  common  ui^ndict-^ 
law ;  abduction,  when  consummated,  being  an  indictable  ^^^^* 
offence.'    So  a  conspiracy  to  seduce  without  marriage  is  clearly 
indictable,  even  where  seduction  is  not  a  misdemeanor,  fornication 
being  an  ecclesiastical  if  not  a  common  law  offence.* 

§  1862.  To  conspire  to  procure  a  forced  or  fraudulent  marriage  is 
indictable  at  common  law.^    Hence  a  conspiracy  to  cause  a  marriage 

^  See  U.  S.  0.  Goldberg,  7  Biss.  175.  Thorp,  6  Mod.  221 ;  R.  p.  Hears,  infra ; 

That  rights  for  whose  infringement  an  R.  v.  Grey,  1  East  P.  C.  460  ;  Twichell 

indictment  of  conspiracy  lies  must  be  v.  Com.,  9  Barr,  211. 
those  secured  by  law,  see  U.  8.  r.        «  Resp.v.  Hevice,  2  Teates,  114;  R. 

Cruikshank,  92  U.  8.  642.  v.  Wakefield,    2     Townsend,  St.   Tr. 

«  Mifflin  V.  Com.,  5  W.  &  8.  461.  112-6.      See  R.  v.  Tarrant,  4  Burr. 

•  State   V.  Savoye,   48  Iowa,   562 ;  2106 ;  R.  v.  Seward,  3  Ner.  &  M.  557 ; 

Anderson  t7.  Com.,  6  Rand.  (Va.)  627  ;  1  Ad.  &  El.   706  ;  R.   v,   Edwards,  8 

Smith  V.  People,  25  HI.  17.     See,  for  Mod.  320 ;  2  Stra.  707  ;  R.  v.  Fowler, 

forms,  Whart.   Preo.   651,  etc. ;    and  1  East  P.  C.461 ;  tupra^  S  1358  ;  infrUf 

see  R.  o.  Delayal,  3  Burr.  1435  ;  R.  o.  §  1371. 
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falsely  to  appear  of  record,  with  intent  to  prevent  a  person  from 
80  to  pro-  contracting  another  marriage,  is  indictable.*  An  indict- 
f^^Ji  t  ™^^^'  ^'^^>  ^^  ^^^^  sustained  which  alleges  a  conspiracy 
marriage  falsely  and  fraudulently  to  seduce  from  virtue  and  car- 
vorce.  jj^Uy  ^  know  an  unmarried  female,  by  procuring  the 
consent  of  herself  and  parents  to  her  marriage  with  one  of  the 
conspirators,  and  then,  in  furtherance  of  such  conspiracy,  producing 
a  forged  license,  assuring  them  of  its  genuineness  by  falsely  and 
fraudulently  representing  another  of  the  conspirators  to  be  author- 
ized to  celebrate  the  espousals,  who  actually  performed  the  ceremony, 
in  consequence  of  all  which  the  daughter  and  her  father  and  mother 
were  deceived,  etc.,  and  she  cohabited  with  her  pretended  husband.' 
On  the  same  reasoning  a  conspiracy  to  obtain  a  fraudulent  divorce 
is  indictable.' 

§  1363.  And,  generally,  a  conspiracy  to  debauch  is  indictable. 

Of  this  we  have  a  conspicuous  illustration  in  an  English 
bauch?^      case  where  the  prisoners  induced  the  prosecutrix,  a  girl 

of  fifteen  years  of  age,  who  had  left  her  place  as  a  ser- 
vant, to  go  to  their  house  ;  where  one  of  them  pretended  that  she 
had  known  the  deceased  parents  of  the  prosecutrix,  and  said  that  she 
should  keep  her  until  she  got  a  place,  and  that  they  would  both 
assist  her  in  getting  one.  The  prisoners  were  women  of  bad  char- 
acter, and  the  place  where  they  resided  was  a  house  of  ill-fame.  It 
was  false  that  either  of  them  had  known  the  parents  of  the  prose- 
cutrix, and  they  took  no  steps  whatever  to  get  her  a  place,  but  urged 
her  to  have  recourse  to  prostitution.  They  introduced  a  man  to 
her,  and  attempted,  by  persuasion,  and  holding  out  prospects  of 
money,  to  induce  her  to  consent  to  illicit  connection  with  him.  The 
prosecutrix  refused  to  consent,  and  declared  her  intention  of  quit- 
ting the  house ;  the  prisoners  refused  to  give  her  her  clothes,  and 
she  left  without  them.  It  was  held  that  the  offence  was  conspiracy 
at  common  law  as  well  as  conspiracy  under  statute  12  &  18  Vict.  c. 

1  Com.  V.  Watenxian,  122  Mass.  43.  *  R.  v.  Hears,  1  Bng.  L.  &  Eq.  581 ;  2 

*  State  V.  Marphy,  6  Ala.  765.  Den.  G.  C.  79  ;  T.  &  M.  414  ;  4  Coz  C. 

s  Cole  p.  People,  84  111.  216.    In  this  C.  423  ;  1  Ben.  &  H.  Lead.  Cas.  462. 

case   two    jndges    dissented    on   the       In  the  last  case  it  might  be  said  that 

ground,  well  pat,  that  the  indictment  the  appropriation  of  the  girl's  clothes, 

did  not  specify  the  fraudulent  means,  and  her  prior  chastity,  were  essential 
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§  1364.  In  cases  of  conspiracj  to  produco  an  abortion,  it  is  un- 
necessar  J  to  aver  specifically  in  what  stage  of  pregnancy 
the  mother  was,  or  what  were  the  instruments  to  be  duce  an 
used.^    If  the  conspiracy  were  unexecuted,  it  is  proper,   *  ^ 
as  in  all  cases  of  unexecuted  conspiracies,  for  the  grand  jury  to 
aver  that  they  are  unable  to  set  out  the  particulars  of  the  plan,  be- 
cause it  was  never  carried  into  execution.     But  an  averment  of 
conspiracy  to  murder  a  living  infant  will  not  be  sustained  by  evi- 
dence of  conspiracy  existing  before  the  birth  of  the  child,  unless  the 
conspiracy  be  proved  to  have  been  pursued  subsequently  to  the 
birth.*  rv^ 

,    ,.  ,.  1        <•  To  prevent 

§  1365.  An  indictment  lies  at  common  law  for  a  con-  interment 
spiracy  to  prevent  the  interment  of  a  dead  body.'  body. 

2.  To  prejudice  the  Pvhlie  or  the  Government  generally  ;  as,  for 
Instance  J  hy  unduly  elevating  or  depressing  the  Prices  of  Wages^ 
or  Tollj  or  -of  any  Merchantable  Commodity^  or  by  defrauding 
the  Revenue ;  or  to  impoverish  or  defraud  any  Individual  or 
Class. 

\  1366.  The  old  law  in  relation  to  business  combinations  was  an 
outgrowth  of  the  old  system  of  political  economy,  and  of 
the  theory  of  absolutism  which  was  essential  to  the   to^?oroib^ 
maintenance  of  that  system.     Prices  of  the  necessaries  ?^  fraudu- 

"  lently  raiBe 

of  life,  at  least,  were  to  be  fixed  by  the  State ;  and  as  or  depress 
labor  is  as  much  a  necessity  as  com,  the  price  of  labor  labortis  in^ 
was  to  be  fixed  in  the  same  way.    The  arguments  for  ^^c^^*®- 
governmental  direction  in  such  matters  it  would  be  out  of  place  here 
to  recall ;  though  it  cannot  be  denied  that  in  some  relations, — e.  ^., 


oonstitaents  of  tbe  offence.    The  fol-  an  indictable  offence,  it  was  nnlawful, 

lowing  case  broBght  np  tbe  qaestion  and   the   indictment    therefore  good, 

separated    from    these   qnaliflcations.  without  averring  that  tbe  prosecutrix 

Tbe  prisoners  were  found  guilty  upon  was  a  chaste  woman  at  the  time  of  the 

an  indictment  charging  them  with  con-  conspiracy.     R.  r.  Howell,  4  F.  &  F. 

spiring  to  solicit,  persuade,  and  pro-  160.    See  discussion  of   this  case  in 

cure  an  unmarried  girl,  of  the  age  of  London  Law  Times,  Sept.  8,  1881. 

seyenteen,  to  become  a  common  proeti-  '  Com.  p.  Demain,  Brightly  R.  441. 

tnte,  and  with  having,  in  pursuance  of  See  supra,  §§  692  et  aeq. ;  Whart.  Preo. 

that  conspiracy,  solicited,  incited,  and  629. 

endeavored  to  procure  her  to  become  a  '  R.  r.  Banks,  12  Cox  C.  C.  393. 

common  prostitute.     It  was  held,  that  '  Hood's  Ex.  47.     Infra,  §  1432a. 
although  common  prostitution  was  not 
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in  sustaining  a  protective  tariff  for  mere  purposes  of  protection,  and 
in  excluding  certain  classes  of  laborers  from  the  market, — ^they  are 
still  appealed  to ;  nor  can  it  be  denied  that  there  is  a  reactionary 
tendency  in  Germany,  if  not  elsewhere,  to  assert  both  the  right  and 
authority  of  the  government  to  intervene  for  the  purpose  of  regu- 
lating labor.^    We  must  also  remember  that  it  is  now  settled  by  the 

I  Thus,  in  the  prefaoe  to  '*  Lothalr,"  Tiolenoe  or  any  illegal  means  for  gain- 
Lord  Beaconsfleld  declares  it  is  a  ing  their  object,  thej  wonld  be  guilty 
'*  principle"  that  labor  requires  regu-  of  a  mlsdemeaDor,  and  liable  to  be 
lating  no  less  than  property.  punished  by  fine  and  imprisonment. 

See,  as  authorities  bearing  on  the  The  object  is  not  illegal,  and  therefore 

poeition  in  the  text,  R.  v.  Ferguson,  if  no  illegal  means  are  to  be  used,  there 

2  Stark.  489 ;  R.  v.  Rowlands,  17  Q.  is  no  indictable  conspiracy.  Wages 
B.  671 ;  5  Cos  C.  C.  436 ;  R.  v.  Duffield,  may  be  unreasonably  low  or  unreason- 
Ibid.  404;  R.  v.  Hewitt,  Ibid.  162;  ably  high;  and  I  cannot  understand 
Hilton  V.  Eckersley,  6  E.  &  B.  47 ;  R*  why,  in  the  one  case,  workmen  can  be 
t*.  Shepherd,  11  Coz  C.  C.  325  ;  R.  v.  considered  as  guilty  of  a  crime  in  try- 
Bunn,  12  Ibid.  316  ;  R.  v.  Hibbert,  13  ing  by  lawful  means  to  raise  them,  or 
Ibid.  82 ;  Master  Stevedores'  Ass.  r.  masters,  in  the  other,  can  be  considered 
Walsh,  2  Daly,  1 ;  State  v,  Donaldson,  guilty  of  a  crime  in  trying  by  lawful 

3  Vroom,   151;    Com.    v.  Carlisle,    1  means  to  lower  them.'' 

Joum.  Juris.  225 ;  Com.  o.  Haines,  15  On  this  Sir  J.  F.  Stephen,  in  Rosooe's 
Phila.  356.  For  forms  see  Whart.  Cr.  Ey.  p.  424,  conunents :  "  It  is  dilll- 
Prec.  656  e<  seq,  cult  to  answer  this  reasoning  upon 
In  Hilton  v,  Eckersley,  6  E.  &  B.  62,  general  grounds,  but  the  authorities 
Lord  Campbell  said :  '*I  am  not  pre-  quoted  above  appear  to  prove  that  the 
pared  to  say  that  the  combination  opinion  of  Lord  CampbeU's  predeces- 
which  has  been  entered  into  between  sors  as  to  what  sort  of  conduct  was 
the  parties  to  this  bond  would  be  ille-  highly  injurious  to  the  public  inter- 
gal  at  common  law,  so  as  to  render  ests  differed  from  those  of  Lord  Camp- 
them  liable  to  an  indictment  for  a  con-  bell  himself.  Surely  the  Judgments 
spiracy.  Such  a  doctrine  may  be  de-  referred  to  above  are  not  adequately 
duced  from  the  dictum  of  Grose,  J.,  described  by  the  phrase  Moose  ez- 
in  R.  V.  Mawbey.  Other  loose  ezpres-  pressions.'  Of  the  four  oases  cited  two 
sions  may  be  found  in  the  books  to  the  are  decisions  of  the  Court  of  Queen's 
same  effect,  and  if  the  matter  were  Bench,  directly  upon  the  very  point 
doubtful,  an  argument  might  be  drawn  itself.  The  dicta  of  Lord  Mansfield  and 
from  some  of  the  language  of  the  sta-  Grose,  J.  (that  the  agreement  of  sev- 
tntes  respecting  combinations.  But  I  oral  Journeymen  to  stand  for  higher 
cannot  bring  myself  to  believe,  without  wages  is  illegal)  are  closely  pertinent 
authority  much  more  cogent,  that  if  to  the  matters  then  under  discussion, 
two  workmen  who  sincerely  believe  and  are  the  more  weighty  because  each 
their  wages  to  be  inadequate  should  of  the  Judges  assumes  that  the  ille- 
meet  and  agree  that  they  wonld  not  gality  of  the  combinations  in  question 
work  unless  their  wages  were  raised,  is  so  clear  that  it  may  be  used  as  a 
without   designing  or    contemplating  proof  of  matter  in  itself  more  obscure. 
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Supreme  Court  of  the  United  States  that  a  State  has  the  constitu- 
tioual  power  to  regulate  the  prices  to  be  received  bj  railroad  corpo* 

They  are  oertainlj  aa  mnch  in  the  na-  interfering  with  the  minds  of  the  per- 
tnre  of  Jadgments  as  Lord  Camphell's  sons  oarrjing  onsnch  a  business  as  this 
own  language  in  Hilton  v,  Eckersley ;  gas  oompanj  was  condnoting.   ...  I 
and  the  language  of  the  now  repealed  tell  70a  that  the  mere  faot  of  these  men 
statute  of  6  Geo.  IV.  o.  129,  is  nnintel-  being  members  of  a  trades  union  is  not 
ligible  if  the  legislature  did  not  believe  illegal,  and  ought  not  to  be  pressed 
that  the    oombinations  which  it  ez-  against  them  in  the  least.    The  mere 
pressly  permitted  wonld   have    been  faot  of  their  leaving  their  work — ^al- 
orimes  in  the  absence  of  such  express  though  thej  were  bound  hj  oontract, 
permission.     The  general  result  ap-  and  although  thej  broke  their  oon- 
pears  to  be,  that  all  combinations  to  tract — I  say  the  mere  fact  of  their 
elTect  any  alteration    in  the  rate  <tf  leaving  their  work  and  breaking  their 
wages,  except  those  which  were  ez-  contract  is  not  a  sufficient  ground  for 
pressly  excepted  by  6  Geo.  lY.  c.  129,  you  to  find  them  guilty  upon  this  in- 
S8. 4,  5,  were  indictable  conspiracies  at  dictment.    This  would  be  of  no  conse- 
oommon  law.  qnence  of  itself,  but  only  as  evidence 
"  The  result,  however,  cannot  be  re-  of  something  else.    But  if  there  was  an 
garded  as  free  fh>m  doubt,  nxk^  it  would  agreement  among  the  defendants  by 
be  difficult  to  find  a  stronger  illustra^  improper  molestation  to   control  the 
tion  of  the  uncertainty  produced  by  will  of  the  employers,  then  I  tell  yon 
the  absence  of  precise  and  universally  that  that  would  be  an  illegal  oonspi- 
binding  definitions  of  crimes  than  is  racy  at  common  law,  and  that  such  an 
supplied  by  this  branch  of  the  law.  offenoe  is  not  abrogated  by  the  Crimi- 
The  whole  matter  is  discussed  in  full  nal  Law  Amendment  Act,  which  you 
detail  by  Mr.  Wright  (Law  of  Criminal  have  heard  referred   to.     This  is  a 
Conspiracies,  pp.  43-62)."  charge  of  conspiracy  at  common  law, 
In  R.  V,  Bunn,  12  Coz  G.  G.  816,  and  if  you  think  that  there  was  an 
339,  340,  Brett,  J.,  when  summing  up,  agreement  and  combination  between 
said :  "  Now  I  shall  first  ask  you  this :  the  defendants,  or  some  of  them,  and 
Was  there  an  agreement  or  combina-  others,   to   interfere   with    the   mas- 
tion,  which  is    piactically  the  same  ters  by  molesting  them,  so  as  to  con- 
thing,  between  the  defendants,  or  be-  trol  their  will ;  and  if  you  think  that 
tween  the  defendants  and  others,  or  by  the  molestation  which  was  so  agreed 
some  of  them,  to  Ibroe  Mr.  Trewby,  or  upon  was  such  as  would  be  likely,  in 
the  Gas  Company,  to  conduct  the  busi-  the  minds  of  men  of  ordinary  nerve,  to 
ness  of  the  company  contrary  to  their  deter  them  from  carrying  on  their  bnsi- 
own  will  by  an  improper  threat,  or  im-*  ness  according  to  their  own  will,  then 
proper  molestation ;  and  I  tell  you  that  I  say  that  is  an  illegal  conspiracy,  for 
there  is  improper  molestation  if  there  which  these  defendants  are  liable." 
is  anything  done  with  an  improper  Bee,  to  same  general  effect,  remarks  of 
intent,  which  you  shall  think  is  an  Bramwell,  J.,  in  R.  r.  Druitt,  10  Coz 
annoyance  or  an  unjustifiable  inter-  C.  C.  592. 

ferenoe,  and  which  in  your  Judgment  In  Fawcett's  Political  Economy  (Lon- 

would  hare  the  effect  of  annoying-  or  don,  1866)  the  subject  of  trades  unions 
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rations  who  are  common  carriers  within  its  borders  ;  and  that  the 
reasoning  on  which  this  conclusion  rests  would  authorize  the  statu- 

and  strikes  ocoapies  a  chapter  from  the  seller  may  be  put  right  hy  combi- 

whioh  are  taken  the  following  ooncla-  nations  of  workmen.    This  oannot  be 

sions  : —  done  in  periods  of  adyersitj,  as  iu 

1.  Any  combination  to  limit  the  snoh  oases  strikes  rather  benefit  the 
number  of  workmen  is  calculated  to  employer,  enabling  him  to  weed  out 
depress  trade  and  injuriously  affect  all  his  force  and  reduce  his  expenses, 
classes  of  the  community.  while  the  result  is  ruinous  to  the  em- 

2.  As  to  the  abstract  question  of  the  ployd.  In  times  of  prosperity,  however, 
union  of  workmen  to  strike  for  higher  strikes,  conducted  iu  good  temper,  and 
wages  there  can,  it  is  argued,  be  no  without  such  violence  as  to  incur  penal 
doubt  as  to  the  *' right."  ''If  em-  responsibility,  may  produce  a  tempo- 
ployers  are  freely  permitted  to  invest  rary  benefit.  The  workman  says : 
their  capital  to  the  greatest  possible  ''Why  should  I  wait  until  you  choose 
advantage,  we  conceive  that  the  em-  to  arrive  at  this  Joint  decision  (to  raise 
ployed  may  equally  claim  to  be  allowed  wages)?''  "The  master  would  very 
to  obtain  the  highest  wages  they  can  naturally  persist  in  his  refusal ;  for  he 
for  their,  labor.  If,  therefore,  any  of  would  feel  confident  that  the  workman, 
them  choose  to  form  themselves  into  a  being  a  poor  man,  could  not  live  with- 
oombination,  and  refuse  to  work  for  the  out  employment ;  and  as  the  wages 
wages  which  are  offered  to  them,  they  paid  in  the  trade  are  uniform,  the 
are,  we  think,  as  perfectly  justified  in  workman  would  have  no  chance  of  ob- 
doing  this  as  capitalists  would  be  if  tainlng  higher  wages  from  another  em- 
they  refused  to  embark  their  capital  ployer.'*  Supposing,  however,  there 
because  the  investment  offered  was  not  should  be  a  general  union  of  the  work- 
sufficiently  remunerative.  Workmen,  men  in  the  business  to  the  same  effect, 
however,  do  an  illegal  and  most  mis-  "  the  masters  would  know  that  they 
chievons  act,  which  ought  to  be  pun-  thems^ves  would  suffer  a  most  severe 
Ished  with  the  utmost  rigor  of  the  law,  loss,  if  such  a  determination  were  car- 
if  they  attempt  to  sustain  the  combina*  ried  out ;  for  their  business  would  be 
tion  by  force,  and  if  they  coerce  indi-  stopped  at  a  time  when  it  was  most  pro- 
viduahi  to  Join  in  it  by  threatening  to  fitable.  They  would,  therefore,  have 
subject  those  who  keep  aloof  either  to  every  inducement  to  grant  their  work- 
annoyance  or  personal  violence.''  men  what  they  claimed,  if  the  demands 

3.  The  increase  of  wages  implies  a  were  really  justifiable."  "If  the  em- 
diminution  of  profits,  and,  therefore^  ployers  possess  a  power  of  combination 
cannot  be  permanent  unless  the  num-  and  the  laborers  do  not,  then  we  think 
ber  of  laborers  is  restricted.  that  one  party  has  a  chance  of  obtain- 

4.  The  interests  of  workmen  and  ing  a  better  bargain  than  the  other ; 
their  employers  are  only  identical  in  but  if  this  power  of  combination  is  ex- 
the  sense  in  whioh  the  interests  of  erted  by  both,  then  they  are  both  placed 
buyers  and  sellers  are  identical,  which,  in  a  position  of  perfect  equality." 
though  true  in  the  long  run,  is  not  so  6.  Combinations  of  this  class  may 
at  the  immediate  moment.  become  beneficial  to  both  the  employer 

5.  Temporary  influences  giving  the  and  the  employ6,  these  advantages 
buyer  of  labor  special  advantages  over  being  by  no  means  '^ependent  upon 
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tory  imposition  by  law  of  fixed  prices  of  labor  in  other  industries 
besides  those  of  the  common  carrier.    Yet,  after  making  all  these 

strikes.  ''When  tL  is  power  of  combi-  much  abused,"  he  justly  attributes 
nation  is  fuUj  recognized,  all  that  can  the  repeal  of  the  English  combination 
be  receiyed  by  it  will  be  peacefully  statutes,  noticed  hereafter,  to  the  fear 
conceded;  and,  therefore,  instead  of  produced  by  the  ''strikes.''  A  sum- 
enmity  being  perpetuated,  increased  mary  of  subsequent  legislation  is  then 
harmony  and  good  will  will  be  gnaran-  given.  But  while  for  temporary  pur- 
teed.  The  workman  will  become  a  poses  trades  unions  are  held  to  have 
participator  in  his  master's  prosperity;  produced  valuable  effects,  the  value  of 
and  if  he  shares  in  his  prosperity,  he  their  permanent  existence,  as  wages- 
will  learn  to  suffer  with  him  in  the  time  settling  agencies,  is  seriously  ques- 
of  adverse  trade.     The  workman  will  tioned. 

be  thus  gradually  taught  one  of  the  In  Roscher's  Political  Economy  (N. 
most  valuable  of  lessons,  namely  this,  Y.  1878),  and  in  Lalor's  notes,  vol.  ii. 
that  capital  is  not  a  tyranical  power  §  176,  pp.  84  et  seq.,  the  history  of 
which  oppresses  him,  but  is  the  source  strikes  is  given  in  detail.  The  result 
from  which  he  obtains  his  livelihood."  in  such  cases,  it  is  said,  "  must  gene* 
Professor  Walker,  of  Yale  College,  rally  issue  in  the  victory  of  the  richer 
in  his  work  on  the  Wages  Question,  purchasers  of  labor."  On  the  other 
N.  Y.  1876,  c.  xiz.,  discusses  at  length  hand,  "when  wages  in  general  tend 
the  question  whether  any  advantages  to  rise,  but  by  force  of  cuKtom  are 
may  be  acquired  by  the  "  wages  class"  kept  below  their  natural  level,  a  strike 
through  strikes  or  trades  unions.  That  may  very  soon  attain  its  end.  And 
these  are  legal,  he  properly  assumes,  workmen  are  all  the  more  to  be  wished 
viewing  the  old  legislation  and  the  old  godspeed  as  employers  are  slow  to 
Jurisprudence  to  this  effect  as  now  ob-  decide  of  their  own  motion  upon  raising 
solete.  It  is  admitted,  at  the  outset,  wages."  It  is  of  course  otherwise  with 
that  in  cases  where  wages  appear  in-  the  struggle  of  workmen  against  the 
adequate,  "if  bodies  of  labor  can  be  natural  conditions  which  determine  the 
put  under  discipline  so  that  they  shall  rate  of  their  wages,  in  which  they 
proceed  in  order  and  with  temper,  might  in  turbulent  times  possibly  sue- 
great  injury  may  be  averted,  injury  ceed  temporarily,  but  would  in  the 
which  once  wrought  may  be  perma-  long  run  have  to  fail.  He  also  calls 
nent."  It  is  stated  that  illustrations  attention  to  to  the  fact  that  trades 
might  be  multiplied  "showing  how  an  unions,  so  far  as  concerns  their  action 
advance  of  wages  which  masters  were  in  adjusting  wages,  and  providing  a 
unwilling  to  concede,  and  which  work-  provident  fund,  are  the  successors  of 
men  through  their  isolated  and  muta-  the  old  "guilds,"  whose  legality  was 
ally  jealous  and  suspicious  action  never  disputed.  See  Thornton  on  La- 
would  be  unable  to  command,  if  ef-  bor,  iii.  c.  4 ;  London  Quart.  Rev. 
footed  through  united  action  might  Oct.  1867;  Edinburgh  Rev.  Oct.  1867. 
prove  to  be  for  the  interest  of  both  Thorold  Rogers  on  Work  and  Wages, 
master  and  men."     While  admitting  411  et  seq. 

that  strikes  are  "  only  of  questionable  On  the  question  of  lawfulness,  we 

utility  in  the  first  stages  of  the  eleva-  have  the  following  conclusion : — 

tion  of  masses  of  labor  long  abused  and  "Where  there  exists   a  very  high 
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allowances,  though  we  may  not  hold  absolutely  that  the  gOYernment 

has  no  right  to  intervene  to  settle  prices  of  either  labor  or  produce, 

degree  of  civilization,  there  is  a  balance  tract  bj  workmen,  different  oonsidera- 

of  reasons  in  favor  of  the  non-interven-  tions  occur.    Acts  have  been  for  many 

tion  of  governments,  but  only  so  as  the  years  in  force  for  punishing  breaches 

striking  workmen    are   guilty  of   no  of  contract  by  workmen  of  most  kinds, 

breach  of  contract  and  of  no  crime.    •   .  and  an  agreement  to  break  those  acts, 

Coalitions  of  purchasers  of  labor  for  or  to  procure  a  breach  of  them,  may  be 

the  purpose  of  lowering  wages,  which  criminal  on  the  general  principle  es- 

are  most  frequent,  though  noiselessly  tablished  in  the  seventeenth  section, 

formed,  the  police  power  of  the  State  A  difficulty  may,  indeed,  occur  at  the 

cannot  prevent.     If  now  it  were  at-  present  time  from  the  fact  that  '  The 

tempted    to  keep  the  working    class  Master  and  Servant  Act,   1867,'   ap- 

alone  from  endeavoring  to  correspond-  pears  to  suspend  the  provisions  of  most 

ingly  raise  their  wages,  the  impres-  of  theformer  acts  for  punishing  breaches 

sion   would    become   general,  and  be  of  contract,  and  to  substitute  the  dis- 

entertained  with  right,  that  the  au-  cretion  of  a  magistrate  as  to  whether 

thorities  were  given  to  measuring  yrith  the  wrong  ought  to  be  regarded  as 

different  standards.'*  criminal  or  as  merely  civil,  so  that  a 

Several  English  statutes  must  be  breach  of  contract  may  be  thought  to 
taken  into  consideration  in  connection  be  of  an  indeterminate  character,  both 
with  the  rulings  of  the  courts.  The  when  it  is  proposed  and  when  it  is  ex- 
first  is  the  now  repealed  Act  of  6  Geo.  eouted  ;  nor  does  there  seem  to  be  any 
IV.  c.  120,  making  threats  to  effect  case  in  which  the  effect  of  this  condi- 
certain  ends  indictable.  Under  this  tion  of  the  law  has  been  considered  in 
statute  the  "  threats"  of  trades  unions  its  relation  to  combinations.  Either 
have  been,  by  some  judges,  considered  view  of  its  effect  is  attended  with  dlffi- 
iuclnded.  Walsby  v.  Anley,  3  E.  &B.  culty.  On  the  one  hand,  the  provis- 
516 ;  though  see  controy  R.  v.  Druitt,  ions  of  the  nineteenth  section,  which 
10  Cox  C.  C.  592 ;  R.  r.  Selsby,  5  Ibid,  expressly  preserves  the  procedure  by 
495,  n. ;  R.  v.  Sheridan,  cited  Wright's  indictment  in  cases  of  malicious  injury 
Conspiracy,  47.  This  statute,  it  should  to  person  or  property,  may  perhaps 
be  remembered,  was  only  in  force  in  raise  some  presumption  that  procedure 
England  for  a  few  years,  and  is  not  to  by  indictment  was  intended  to  be  ex- 
be  found  in  any  of  our  American  codes,  eluded  in  the  case  of  other  kinds  of 
A  statute  also  was  adopted  in  England  misconduct  within  the  purview  of  the 
in  1871,  34  &  35  Vict.  c.  32,  by  which  statutes  whose  penal  clauses  are  sus- 
agreements  in  restraint  of  trade,  when  pended.  On  the  other  hand,  it  seems 
no  force  or  fraud  is  used,  are  treated  unlikely  that  the  legislature  should 
as  non-indictable ;  but  this  statute  have  intended  to  relieve  without  ex- 
does  not  change  the  common  law.  Of  press  words  from  the  criminality  which 
the  statutes  regulating  breaches  of  has  long  attached  to  agreements  for 
contract  by  workmen  Mr.  Wright  breaches  of  contract,  where  those 
(Conspira<^,  59)  thus  speaks  : —  breaches  were  in  violation  of  penal  aots« 

**  Where,  however,  the  agreement  is  "Agreements  for  breaches  of  con- 
fer conduct  involving  a  breach  of  con-  tracts  of  service,  in  cases  to  which  no 

214 


CHAP.  XXI.]                                 OONBPIRACT.  [§  1866. 

we  must  assert  that  it  has  no  right  to  make  such  settlements  by 

means  of  common  law  criminal  prosecutions.     Undoubtedly  if  a 

penal  act  applies,  seem  never  to  have  combination  into  effect  bj  leaving  the 

been  determined  to  be  criminal."  employment  of  a  master  workman,  in 

In  Sheridan*8  Case,  1868  (Wright's  whose  service  was  a  journeTman  who 
Consp.  50),  Lnsh,  J.,  is  said  to  have  had  violated  their  rnles,  and  thus  com- 
ruled  that  there  was  nothing  unlawful  pelled  the  master  shoemaker  to  diis- 
either  in  a  strike  for  compelling  a  charge  him  ;  it  was  held  that  the  par- 
master  to  comply  with  certain  regula-  ties  thus  conspiring  were  guilty  of  a 
tions,  or  informing  him  of  the  object  of  misdemeanor.  People  v.  Fisher,  14 
the  strike,  or  in  picketing  his  premises,  Wend.  9.  But  this  decision  goes  too 
so  long  as  there  was  no  violence  or  in-  far,  and  cannot  now  be  sustained, 
timidation.  Master  Stevedores'  Ass.   v.  Walsh,  2 

In  R.  V.  Shepherd,  11  Cox  C.  C.  325  Daly  (N.  Y.),  1.     Undoubtedly  to  ab- 

(1869),  the  same  view  was  repeated  by  sorb,  by  fraud  or  coercion,  all  of  a  par- 

the  same  judge.  ticular  class  of  the  staples,  or  currency, 

Rowland's  Case,  2  Den.  C.  C.  364 ;  or  labor,  in  a  community,  so  as  to  pro- 

5  Cox  C.  C.  407 ;  17  Q.  B.  671  (1851),  duce  a  dearth  in  any  actual  necessity  of 

is  explained  by  the  fact  that  '*  moles-  life  and  in  this  way  to  produce  misery 

tation"  was  made  penal  under  4  Geo.  on  one  side  and  extortionate  gains  on 

IV.  c.  34.    Infra,  §  1367.  the  other,  is  an  indictable  offence.    1 

** Neither  in  Druitt's  case,  nor  in  Hawk.  P.  C.  c.  80,  s.  3;  3  Inst.  196; 
Bunn's  case,"  says  Mr.  Wright,  in  his  4  61.  Com.  158 ;  R.  v.  Webb,  14  East, 
work  on  Conspiracy,  '*  was  there  any  406 ;  R.  v.  Waddington,  1  East,  143 ; 
apparent  opportunity  of  obtaining  a  7  Dane  Ab.  39 ;  Morris  Run  Coal  Co. 
confirmation  or  explanation  of  the  r.  Barclay  Coal  Co.,  68  Penn.  St.  173. 
rules  laid  down  for  the  guidance  of  the  And  a  fortiori  is  a  conspiracy  to  effect 
Jury  by  appeal  on  a  case  reserved  for  any  of  these  objects  indictable.  On 
the  Court  of  Criminal  Appeal."  See  the  same  reasoning  a  conspiracy  by  co- 
Act  of  34  &  35  Vict,  determining  that  ercion  or  bribes  to  compel  a  raising  of 
no  act  shall  be  illegal  merely  because  wages,  or  prevent  a  fellow-workman 
in  restraint  of  trade.  from  obtaining  employment,  is  indicta- 

In  a'  New  York  case,  on  a  statute  ble.    Com.  v.  Hunt,  4  Met.  111.    But 

making  it  indictable  to  conspire  to  com*  a  mere  combination  between  workmen 

mit  acts  *'  injurious  to  trade  or  com-  of  a  particular  group  not  to  work  for  a 

merce,"  where  Journeymen  shoemakers  particular  master   except  for  higher 

conspired  together  and  fixed  the  price  wages,  when  such  a  combination  does 

of  making  coarse  boots,  and  entered  not  include  the  whole  market,  so  as  to 

into  a  combination  that  if  a  journey-  prevent  the  employer  from  obtaining 

man   shoemaker   should    make  such  other  employfe,  or  when  the  means 

boots  for  a  price  below  the  rate  thus  adopted  by  those  thus  combining  are 

fixed,  he  should  pay  a  penalty  of  ten  not  in  themselves  unlawful  (e.  ^.,  in- 

dollars ;  and  if  any  master  shoemaker  timidation  through  threats  of  injury), 

employed  a  journeyman  who  had  vio-  is  not  in  itself  the  subject  of  criminal 

lated  their  rules,  that  they  would  re-  prosecution.     If  it  were,  there  are  few 

fuse  to  work  with  him,  and  would  quit  Joint   operations    for   money   making 

his  employment;    and   carried   such  which  could  escape  indictment.    The 

215 


§  1866.]  GRIMES.  [book  II. 

statute  is  passed  (however  impolitic  it  may  be)  making  it  a  crimiual 
oifence  to  refase  to  work  at  a  fixed  price,  or  to  sell  a  commodity  at 
a  fixed  price,  the  courts,  should  such  a  statute  be  held  constitu- 
tional, would  be  bound  to  enforce  it.  But  when  there  is  no  such 
statute,  the  day  is  past  when,  either  in  England  or  in  the  United 
States,  a  court  is  justified  in  pronouncing  indictable  a  combination 
of  laborers  agreeing,  in  furtherance  of  this  combination,  only  to 
work  at  prices  fixed  by  themselYes.  And  this  is  not  merely  because 
such  rulings  would  unduly  impair  the  liberty  of  the  laborer,  and 
rudely  interfere  with  the  adjustment  of  business  relations  which 
depend  upon  the  consent  of  the  parties,  influenced  by  the  condition 
of  the  markets.  These  are  strong  reasons  against  such  interference, 
but  there  is  another  reason,  which,  if  not  equally  strong,  is  certainly 
equally  practical.  We  cannot  indict  employ6s  who  combine,  without 
indicting  capitalists  who  combine.  If  inadequacy  of  remuneration 
be  no  defence  for  laborers  refusing  to  invest  their  labor  in  an  enter- 
prise, then  inadequacy  of  remuneration  is  no  defence  to  capitalists 
who  decline  to  venture  their  capital  in  an  enterprise  in  which  laborers 
might  be  employed.  If  in  the  one  case  it  be  a  crime  to  agree  to 
withhold  labor  from  the  market,  in  the  other  case  it  is  a  crime 
to  agree  to  withhold  capital  from  the  market.  The  capitalist  would 
be  compelled  by  indictment  to  keep  his  capital  constantly  active,  if 
the  workman  is  thus  compelled  to  keep  his  labor  constantly  active. 
But  I  am  entitled  to  sell  either  my  labor  or  my  c&pital  for  what  I 
can  get ;  and  if  I  can  do  this  without  penal  liability  when  acting  by 
myself,  I  can  do  so  without  penal  liability  when  acting  with  others.^ 

regulation  of  indnstiy  would  be  left,  Canterburj,  at  Lambeth  Palace,  to  re- 

not  to  private  enterprise  and  experi-  quest  him,  as  President  of  the  National 

ence,  but  to  the  criminal  courts.  Society,  to  induce  the  Society  to  with- 

As  to  Pennsylvania  legislation,  see  draw  a  book    containing  certain  pas- 

Com.  V.  Haines,  15  Phila.  366.  sages  from  sale,  and  to  stop  the  reading 

That  a  combination  to  raise  wages  is  of   those    passages    in    the    national 

not  by  itself  indictable  at  common  law,  schools.    The  objectional  paragraphs, 

see  3  Steph.  Hist.  Cr.  Law,  210.  which   were   quotations    from    Arch- 

'  As  an  illustration  of  the  change  of  bishoh  Whately's  '^  Lessons  on  Politi- 

opinion    in    England  in  reference  to  cal  Economy, ''  were  duly  read  out  to 

trades  unions  may  be  mentioned  the  Archbishop  Tait,  and  commented  upon 

following : —  by  various  speakers,  with  the  view  of 

On  Nov.  13,  1879,  a  deputation  of  showing  their  injustice  and  untruth- 
leading  trades  unionists,  men  and  wo-  fulness.  Archbishop  Tait,  while 
men,  waited  upon   the  Archbishop  of  speaking       highly     of      Archbishop 
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At  the  same  time  I  am  not  entitled,  by  force  or  threats  or  false 
pretences,  to  prevent  others  from  accepting  the  terms  which  I  reject. 
To  assault,  to  threaten,  for  the  purpose  of  obtaining  from  another 
anything  of  value,  to  obtain  anything  of  value  from  him  by  false 
pretences,  are  oflfences  either  at  common  law  or  by  statute.  If  so, 
conspiracies  to  effect  any  of  these  objects  or  to  use  any  of  these 
means  are  indictable  at  common  law.^ 

§  1867.  As  the  gist  of  the  offence,  according  to  the  view  just 
stated,  consists  in  the  unlawfulness  of  the  means,  these 
means  must  be  set  forth.     Hence  it  has  been  held  in   means 
Massachusetts,  that  an  indictment  which  charged  that  the   |ye?red^ 
defendants,  journeymen  boot-makers,  unlawfully,  etc., 
confederated    and    formed    themselves    into  a  club,  and  agreed 
together    not    to    work    for    any   master    boot-maker,  or  other 
person,  who  should  employ  any  workman   or  journeyman  not  a 
member  of  said  club,  after  notice  given  to  such  master  or  other 
person  to  discharge  such  workman,  contains  no  sufficient  averment 
of  any  unlawful  purpose  or  means.     An  indictment  for  a  conspiracy, 
it  was  said,  which  does  not  directly  aver  facts  sufficient  to  constitute 
the  offence,  is  not  aided  by  matter  which  precedes  or  follows  the 
direct    averments ;    nor    by  qualifying  epithets,   as    ^'  unlawful, 
deceitful,  pernicious,"  etc.,  attached  to  the  facts  averred.' 

Yet  the  means,  when  unlawful  by  statute,  need  not  be  given  in 
detail.  Thus  in  conspiracy  to  injure  a  tradesman,  under  6  Geo. 
lY.  c.  129,  it  is  sufficient  to  allege  that  the  defendants  conspired, 
etc.,  by  "  molesting,"  "  using  threats,"  "  intimidating,"  and  "in- 

Wliatelj  as  a  liberal  statesman,  went  drawn  from  among  the  publications  of 

on    snbstantially    to   saj    that  when  the  societjr.    London  World,  Nov.  21, 

Whatelj  wrote,  the  science  of  political  1879.     For  a  sketch  of  English  law  in 

economy  was  in  its  babyhood,  and  fur-  this  relation,  see  3  Steph.  Hist.   Cr. 

ther    thought    and    discussion,    from  Law,  203.     By  the  N.  Y.  Penal  Code  of 

various    points    of   view,  have    done  1882,  §  673,  breach  of  contract  by  an 

much  to  modify  principles  and  conclu-  employ^  is   made    under  certain  cir- 

sions  which   he  announced  with  abso-  cumstances  a  misdemeanor, 

lute  confidence  ;  and,  upon  the  other  >  The  policy  of  subjecting  business 

hand,  the  action  of  trades  unions  has  combinations  of  this  class  to  the  juris- 

within  recent  years  been  moderated  by  diction  of  the  criminal  courts  is  dis- 

the  softening   temper  and   improving  cussed  by  me  in  3  Cr.  Law  Mag.  1  et 

manners  of  the  times.     The  book  con-  seg.  (Jan.  1882). 

taining  the  extracts,   it  was  furtlter  *  See  Com.  v.  Hunt,  4  Met.  Ill,  and 

announced,    was    consequently  with-  oases  cited  supra, 
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tx)xicating"  workmen  hired  by  the  tradesman,  in  order  to  force  them 
to  depart  from  their  work  ;  and  also  that  they  conspired,  etc.,  to 
(« molest,"  and  ^^  obstruct''  the  tradesman  and  the  workmen  with 
the  same  object,  and  in  order  to  force  him  to  make  an  alteration  in 
the  mode  of  carrying  on  his  trade ;  the  words  used  being  those 
employed  in  the  statute,  and  it  not  being  necessary  to  set  out  the 
means  of  molestation,  intimidation,  etc.,  more  specifically.^  It  was 
also  held,  that  counts  framed  upon  this  statute,  which  charged  that 
the  defendants  conspired,  etc.,  by  ^^  molesting''  and  ^^  obstructing,'* 
and  by  '^  using  threats  and  intimidations,"  to  obstruct  such  work- 
men as  might  be  willing  to  be  hired  by  the  tradesman,  and  to 
prevent  them  from  hiring  themselves  to  him,  were  sufficient. 

§  1868.   On  the  same  reasoning,  a  conspiracy  to  prevent,  by 

means  of  threats  or  other  unlawful  means,  an  operative 

Bpiracy  by     from  obtaining  any  employment  in  his  business,  is  indict- 

r»rSJ      able.«    It  is  also  indictable,  as  we  have  seen,  to  conspire 

keep  an        ^  molest  and  obstruct  workmen,  with  a  view  to  induce 

operative  ' 

out  of  em-     them  to  leave  their  employment.'    But  force  or  threats 
of  force  must  be  used  to  constitute  such  an  ofience.    Mere 
argumentative  appeals  to  induce  an  operative  to  leave  his  employ- 
ment are  not  enough.^ 

§  1869.  It  has  also  been  held  to  be  indictable  to  combine  to 
8o  to  D-  ^i^gross  by  coercion  or  fraudulent  means,  under  one  con- 
groBs  any  trol,  any  particular  business  staple  (e.  ^.,  wheat,  gold, 
busineM^  cottou,  coal),  SO  as  to  foFCC  its  purchase  by  the  commu- 
traSiporta-  ^^J  *^  exorbitant  prices.*  A  learned  Pennsylvania  judge 
tion.  \^2ls  gone  so  far  as  to  say  that  a  combination  between 

miners  in  a  particular  market,  controlling  the  coal  in  that  market, 
to  hold  up  the  price  of  coal  in  such  market,  is  indictable  at  com- 
mon law.  "  When  competition  is  left  free,"  said  Agnew,  J.,  "  indi- 
vidual error  or  folly  will  generally  find  a  correction  in  the  conduct 
of  others.  But  here  is  a  combination  of  all  the  companies  operating 
in  the  Blossburg  and  Barclay  mining  regions,  and  controlling  their 

I  R.  V.  Rowlands,  9    Bng.  Law  &  Bng.  R.  433.    See  to  same  case  a  valn- 

Eq.  287 ;   17  Q.  B.  671 ;  5  Cox  C.  C.  able  note  by  Mr.  Moak. 

436.  <  See  Com.  v.  Sfaeriff,  15  Phila.  393. 

<  R.  V.  Hewitt,  5  Cox  C.  C.  162.  •  R.  r.  Norria,  2  Kenyon,  300.     ^Sti- 

*  R.   V.   Rowlands,  ut  supra ;   R.  r.  pra^  §  1366.    As  to  engrossing  see  far- 

Hibbert,  13  Cox  C.  C.  82 ;  13  Moak's  ther,  t»/ra,  §  1851. 
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entire  productions.  Thej  have  combined  together  to  govern  the 
supply  and  the  price  of  coal  in  all  the  markets  from  the  Hudson  to 
the  Mississippi  rivers,  and  from  Pennsylvania  to  the  lakes.  This 
combination  has  a  power  in  its  confederated  form  which  no  indi- 
vidual action  can  confer.  •  •  .  The  influence  of  a  lack  of  sup- 
ply, or  the  rise  in  the  price  of  an  article  of  such  prime  necessity, 
cannot  be  measured.  It  permeates  the  whole  mass  of  the  commu- 
nity, and  leaves  few  of  its  members  untouched  by  its  withering 
blight.  Such  a  combination  is  more  than  a  contract;  it  is  an 
offence."^  But  this  cannot  be  sustained  unless  the  combination  acts 
through  coercive  or  fraudulent  means,  or  involves  the  absorption  of 
an  entire  necessary  staple.  If  there  is  no  fraud,  or  no  intimidation, 
in  the  means  adopted,  rulings  making  penal  agreements  between 
particular  owners  to  keep  up  prices,  are  open  to  the  following  objec- 
tions: (1)  They  would  be  futile.  Combinations,  if  desirable  to 
the  owners  of  a  particular  commodity  to  keep  up  its  price,  would 
consist  of  a  tacit  understanding,  which  no  legal  process  could  reach. 
(2)  If  effective,  such  rulings  would  cover  every  combination  to  ob- 
tain remunerative  prices ;  yet  without  such  a  combination,  no  great 
staples  could  be  brought  into  the  market.  (3)  They  put  a  pre- 
rogative which  can  be  best  exercised  by  individuals,  as  the  exigen- 
cies of  the  time  prompt,  into  the  hands  of  the  State,  in  defiance  of 
the  principle  that  it  is  not  within  the  province  of  the  State  to  do 
that  which  can  be  best  done  by  individuals.  (4)  They  establish  a 
standard  which  is  fixed,  and  therefore  often  harsh  and  oppressive, 
in  place  of  one  which  is  elastic,  yielding  to  the  necessities  of  the 
market.  A  governmental  standard  once  determined  by  law  can 
only  be  changed  by  long  and  difficult  processes.  But  combinations 
to  keep  up  prices  of  staples,  even  if  occasionally  operative,  are 
short-lived  from  their  own  nature.  And  if  all  combinations  to  keep 
up  prices  are  made  indictable,  the  only  reliable  guard  against  sudden 
and  destructive  panics  is  removed.  At  the  same  time  a  secret  com- 
bination  to  obtain  control,  for  extortionate  objects,  of  an  entire 
necessary  staple,  is  an  indictable  conspiracy  at  common  law.'  On 
the  same  reasoning  a  ^^  pooling'*  arrangement  between  several  com- 


I  Morris  Ran  Coal  Co.  v.  Barclajr  Coal        '  Ibid. 
Co.,  68  Penn.  St.  173. 
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mou  carriers,  having  control  of  the  market,  hy  which  arrangement 
exorbitant  tolls  are  to  be  charged,  is  indictable.^ 

§  1370.  It  has  been  also  said  that  it  is  an  indictable  offence  for 
To  su  parties  attending  an  auction  to  agree  together  that  one 

press  com-  only  of  them  should  bid  for  each  article  sold,  and  that  all 
a  public*  articles  thus  bought  by  any  of  them  should  be  sold  again 
auction.  among  themselves  at  a  fair  price,  and  the  difference 
between  the  auction  price  and  the  fair  price  divided  among  the 
several  parties  concerned  in  the  fraud,'  though  this  does  not  apply 
to  combinations  between  parties  bond  fide  buying  property  in  a 
block  for  a  business  purpose,  and  not  for  the  purpose  of  crushing 
out  competition.'  It  is  clearly  a  conspiracy  to  agree  by  fraudulent 
contrivance  to  cheat  at  a  mock  auction.^ 

§  1371.  Whenever  there  is  a  combination  to  oppress  or  defraud 
the  public  by  a  fraudulent  or  coercive  confederacy,  such  combination 
is  an  indictable  conspiracy  at  common  law.'    Thus  an  indictment 

I  See,  to  this  effect,  a  remarkable  opin-  law  in  all  oaseB  in  which  the  effect  of  the 

ion  bj  Judge  Orier  (afterwards  of  the  pooling  is  to  extort  by  unreasonable 

Federal  Supreme  Court),  in  1842,  when  rates.    Whart.  on  Cont.  §  442  a. 
Bitting  in  Pittsburg  as  a  judge  of  the        >  Levi  v,  LeW,  6  C.  &  P.  239  ;  Ck>cks 

State  District  Court,  that  a  **  pooling*'  v.  Izard,  7  Wat.  559  ;  Gibbs  v.  Smith, 

combination  by  which  all  the  transpor-  115  Mass.  592.     See  Whart.  on  Cont. 

tation  companies  of  a  particular  region  §  443.    As  to  constitutionality  of  stat- 

agree  to  enforce  extortionate  prices  is  utes,  fixing  prices  of  common  carriers, 

an  indictable  conspiracy.    See  Whart.  see  Whart.  Com.  Am.  Laws,  §§  488  et 

Prec.  of  Indictments,  No.  658.    In  this  seg. 

case  the  defendants,  among  whom  were        '*The  ruling  in  Levi  v.  Levi,"  says 

some  of  the  most  prominent  citizens  of  Mr.  Wright,  **  may  be  explained  on  the 

Pittsburg,  were  indicted  for  conspiracy,  ground  that  had  the  auctioneer  known 

convicted,  and  then  sentenced ;   but  of  the  combination  he  would  not  have 

were  then  pardoned  by  the  governor,  knocked  down  the  goods  to  any  of  the 

The  case  was  in  the  Quarter  Sessions,  persons  concerned  in  it ;  that  his  con* 

JuneT.  1842,  No.  37.  See  7  Penns.  Mag.  sent  to  the  transfer  of  property  was 

167.   The  trial  was  before  Judge  Patton,  obtained  by  a  false  appearance  of  oom- 

before  whom  the  defendants  were  con-  petition.*'   Wright's  Conspir.  34.   Per- 

victed  and  sentenced  to  a  fine  of  $100  haps  a  better  view  is  that  for  two  or 

and  two  months'  imprisonment.    The  more  persons  to  attempt  to  get  property 

case  came  before  Judge  Grier  before  the  by  deceptive  reciprocal  references  is  a 

bill  was  found,  on  a  writ  of  habeas  cor-  cheat  at  common  law,  in  the  nature  of 

pus.    The  defendants  were  pardoned  the  presentation  of  false  tokens, 
by  the  governor,  who,  afterwards,  in        *  Whart.  on  Cont.  §§  442  et  seq, 
his  annual  message,  stated  that  by  the       *  R.  v.  Lewis,  11  Cox  C.  C.  404. 
conviction  alone  the  *'  conspiracy"  had       ^  See  gupraf  §  1349. 
been  broken  up.    The  ruling  is  good 
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holds  for  a  conspiracy  to  ittise  the  price  of  the  public  fands  by  false 
rumors,  as  being  a  fraud  upon  the  public  ;^  for  a  conspi- 
racy to  cheat  by  betting  ;*  for  a  conspiracy  by  persons  ^o°mWne*to 
to  cause  themselves  to  be  reputed  men  of  property,  in  <*<>  pubitc 
order  to  defraud  tradesmen ;'  for  a  conspiracy,  as  in  a 
case  already  noticed,  by  violence,  threats,  contrivance,  or  other 
sinister  means  to  procure  the  marriage  of  a  pauper  of  one  parish 
to  a  pauper  of  another,  in  order  to  charge  one  of  the  parishes  with 
the  maintenance  of  both  ;^  for  a  conspiracy  to  defraud  the  public 
by  issuing  and  negotiating  bills  in  the  name  of  a  fictitious  and  pre- 
tended banking  firm  ;*  for  a  conspiracy  fraudulently  to  induce  brokers 
to  advance  money  f  for  a  conspiracy  untruly  and  fraudulently  to 
overvalue  a  commodity  ;^  for  a  conspiracy  to  cheat  railroad  com- 
panies by  fraudulently  filling  up  stolen  blank  tickets  ;*  for  a  con- 
spiracy fraudulently  to  raise  tolls  on  the  public  works  ;^  for  a  con- 
spiracy fraudulently  and  corruptly  to  interfere  with  or  to  pervert 
public  justice  ;'®  for  a  conspiracy  to  obtain  money  by  selling  a  public 
office.'^  But  public  officers  who  purchase  supplies  without  adver- 
tising for  bidders,  in  contravention  of  a  statute  of  the  State,  are 
not  guilty  of  an  indictable  conspiracy  unless  they  act  corruptly  in 
refusing  to  advertise." 

§  1872.  It  is  clear  that  to  conspire  to  fraudulently  tamper  with 
an  election  is  indictable  at  common  law  when  such  elec-   g^  ^  ^^^ 
tion  is  appointed  by  the  applicatory  local  law.^    The  per '^ith  an 
same  principle  extends  to  elections  in  private  corpora- 

«  K.  V.  De  Berenger,  3  M.  &  S.  67.  *  Bloomer  v.  State,  48  Hd.  521. 

>  R.  V.  Bailey,  4  Coz  C.  G.  390 ;  R.  *  Wharton's  Preo.  658,  as  cited  supra^ 

V.  Hadaon,  8  Ibid.  305.  §  1369. 

•  R.  V.  Roberts,  1  Camp.  399  ;  Gard-  ^  Stqtra,  §  1332 ;  infra,  $  1380. 

ner  v.  Preston,  2  Day,  205.    Bee  SUte  "  R.  v.  PoUman,  2  Camp.  229  ;  R.  v. 

V,  Clary,  64  Me.  369.  Vanghan,  4  Burr.  2494.    Infra,  §  1375. 

<  R.  V,  Tarrant,  4  Burr.  2106 ;  R.  v,  ««  People  r.  Powell,  63  N.  Y.  88. 

Tanner,  1  Esp.  304 ;  R.  v.  Seward,  1  ^  Infra,  §  1832 ;  Com.  t\  McHale,  97 

Ad.  k  £1.  706 ;  and  see  1  East  P.  C.  Penn.  St.  397.    See  7  Coz  App.  15  ;  R. 

'461,  462 ;  8  Mod.  620.     ^'upra,  §  1362.  v,  Haslam,  1  Den.  C.  C.  73.     As  to 

^  R.  t;.  Hevey,  2  East  P.  C.  858.    See  prosecutions  nnder  federal  statute  pro- 
State  p.  Norton,  3  Zabr.  33.  tecting  civil  rights,  see  suj^ra,  §  1356  a. 

•  Com.  V,  Wrigley,  6  Phila.  169.  U.  S.  v.  Crosby,  1  Hughes,  448  ;  Yar- 
1  R.  V.  Stenson,  12  Coz  C.  C.  Ill ;  borough,  ex  parte,  110  U.  S.  651 ;  U.  S. 

R.  r.  Kenriok,  Dav.  &  M.  208 ;  5  Q.  B.    r.   Waddell,   112  Ibid.   76.    Infra,  $ 
49 ;  R.  p.  Levine,  10  Coz  C.  C.  374.    1848  a. 
Snpra,  §  1349. 
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tions.  Thus  an  indictment  for  a  conspiracy  alleged  that  the  de- 
fendants, fraudulently  contriying  to  procure  the  election  of  certain 
persons  as  directors  of  an  insurance  company,  and  thereby  cause 
themselves  to  be  employed  in  the  service  of  the  company,  fraudu- 
lently conspired  to  induce  persons,  by  issuing  to  them  fraudulent 
policies  of  insurance,  to  appear  at  the  annual  meeting  of  the  com- 
pany and  Yote  for  directors*  It  was  held,  that  while  the  ultimate 
object  of  the  respondents,  that  is,  to  procure  themselves  to  be 
employed  by  the  company,  was  lawful,  the  means  were  fraudulent, 
immoral,  and  illegal,  it  appearing  that  the  defendants  had  agreed 
with  the  insured  that  the  policies  should  be  held  and  treated  as 
mere  nullities  for  every  purpose  but  that  of  authorizing  the  holders 
to  vote  thereon  at  the  annual  meeting,  although  the  defendants 
agreed  also  that  the  policies  should  be  duly  approved  by  the  requi- 
site numbers  of  directors,  not  cognizant  of  the  intended  fraud,  upon 
applications  in  regular  form,  and  although  the  policies  might  be 
binding  on  both  parties.^ 

§  1378.  The  general  features  of  §  5440  of  the  Revised  Statutes 
of  the  United  States,  based  on  the  30th  section  of  the 

So  to  dd" 

fraud  rev-  act  of  Feb.  8, 1867,  have  been  already  noticed.'  It  may 
®^^®'  be  here  particularly  observed  that  a  conspiracy  to  de- 

fraud the  government  of  revenue  is  indictable  under  this  statute.* 

*  State  V,  Btumham,  15  N.  H.  396.    -    not  applj.     It  was  farther  said  that  a 
'  Supra,  §  1356  a.  ooiiBpira<7  to  defraad  the  government, 

*  U.  S.  V.  Boyden,  1  Low.  266  ;  U.  8.  though  it  may  be  directed  to  the  rev- 
r.  Smith,  2  Bond,  323;  U.  S.  v.  Binds-  enue  as  its  object,  is  punishable  by  the 
kopf,  6  Biss.  259 ;  U.  S.  v.  Babcock,  3  general  terms  of  the  statute,  which 
Dill.  581.  For  conspiracy  to  import  makes  penal  all  conspiracies  to  defraud 
goods  without  duty,  see  U.  S.  v,  Graff,  the  United  States,  and  cannot  be  said, 
14  Blatch.  381 ;  and  see  U.  S.  v.  Mil-  in  any  just  sense,  to  arise  under  the 
ler,  3  Hughes,  553 ;  U.  S.  r.  Walsh,  5  revenue  laws.  See  comments,  supra. 
Dill.  58.     Supra,  §  1356  a.  §  1356  a. 

In  U.  S.  17.  Hirsch,  100  U.  S.  32,  it  In  U.  S.  v.  Donan,  11  Blatch.  168,  it 

was  held  that  the  statute  above  noticed  was  said  by  Benedict,  J. :  '*  The  30th 

(§  5440  Rev.  Stat.)  was  not  a  revenue  section  of  the  Act  of  March  2,  1867,* 

law,  and  that  a  person  indicted  there-  creates  an  offence  which  may  be  oom- 

uuder  for  defrauding  the  revenue  is  mitted  without  any  other  action  on 

entitled  to  plead  the  limitation  of  Re-  the  part  of  the  accused  than  that  of 

vised  Statutes,  section  1044,  of  three  conspiring  with  another  to  commit  an 

years,  and  that  the  limitation  of  sec-  offence  against  the  laws  of  the  United 

tion  1046,  of  five  years,  for  *'  any  crime  States,  or  to  defraud  the  United  States, 

arising  under  the  revenue  laws,"  does  The  unlawful  agreement  is,  therefore, 
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§  1874.  We  now  recur  to  the  same  distinction  as  was  announced 
in  discussing  cheats  at  common  law.    Mere   bragging 
declarations,  being  matters  of  opinion,  are  not  indictable ;   iish  a  false 
when,  however,  there  is  a  combination  to  induce,  by   of^the^a?-' 
means  of  artful  falsification  of  fact,  the  public  to  take   ?^"  °^  * 

'  *  DaDKlng  or 

stock  in  a  worthless  concern,  then  the  offenders  are   trading 
guilty  of  conspiracy.*     Thus,  in  an  English  case,  tried        ^ 
1858,  the  director^  of  a  joint  stock  bank,  knowing  it  to  be  in  a 
state  of  insolvency,  issued  a  balance  sheet  showing  a  profit,  and 

the  g:i8t  of  the  offence  which  this  see-  of  the  parties  to  the  nnlawful  agree- 

tion  intended  to  create.     The  require-  ment,  as  an  act  intended  to  be  relied 

ment  that  some  act  to  effect  the  object  on  to  show  the  agreement  in  operation, 

of  the  conspiracy  be  done  by  some  one  it  is  sufficient,  although,  upon  the  face 

of  the  conspirators  is  intended  to  afford  of  the  indictment,  it  does  not  appear  in 

a  locus  poenUentiae,    Until  some  act  be  what  manner  the  act  described  would 

done  bjr  some  one  of  the  conspirators  tend  to  effect  the  object  of  the  con« 

to  effect  the  object  of  the  unlawful  spiracy."     For    statute    see  supra,   § 

agreement,  all  parties  to  the  agree-  1356  a. 

ment  may  withdraw,  and  thus  escape  ^  In  an  English  case  determined  in 
the  effect  of  the  statute.  After  such  1876,  the  second  count  alleged  that  the 
an  act  all  are  liable  to  the  penalty,  defendants,  who  were  directors,  etc.. 
The  act  to  effect  the  object  of  the  con-  of  a  new  company,  had  conspired  to 
Bpiracy,  which  the  statute  calls  for,  is  deceive  the  members  of  the  committee 
not  designated  as  an  overt  act,  and  of  the  Stock  Exchange,  and  to  induce 
was  not  intended  to  be  made  an  ele-  them,  contrary  to  the  intent  of  certain 
ment  proper  of  the  offence.  The  of-  of  their  rules,  to  order  a  quotation  of 
fence  is  the  conspiracy.  Some  act  by  the  shares  of  the  company  in  the  official 
some  one  of  the  conspirators  is  re-  listof  the  Stock  Exchange,  and ''there- 
quired,  to  show,  not  the  unlawful  by  to  persuade  divers  liege  subjects, 
agreement,  but  that  the  unlawful  who  should  thereafter  buy  and  sell  the 
agreement,  while  subsisting,  became  shares  of  the  said  company,  to  believe 
operative.  The  offence  of  conspiracy  that  the  said  company  was  duly  formed, 
is  committed  when  to  the  intention  to  and  had  complied  with  the  said  rules, 
conspire  is  added  the  actual  agree-  so  as  to  entitle  the  company  to  have 
ment ;  and  this  intent  to  conspire,  their  shares  quoted  in  the  official  list 
coupled  with  the  act  of  conspiring,  of  the  Stock  Exchange."  It  was  ruled 
completes  the  offence  intended  to  be  (affirming  the  decision  of  the  Queen's 
created  by  the  statute,  notwithstanding  Bench  Division  below),  that  the  second 
the  requirement  that  the  prosecution  oount  contained  averments  which,  if 
show,  by  some  act  of  some  one  of  the  taken  to  be  proved  in  a  sense  adverse 
conspirators,  that  the  agreement  went  to  the  defendants,  sufficiently  sup- 
Snto  actual  operation.  ported  the  charge  of  criminal  conspi- 
*'  If  then  an  indii^ment  correctly  racy.  R.  v.  ^spinall,  36  L.  T.  Rep. 
charges  an  unlawful  combination  and  (N.  S.)  297 ;  13  Cox  C.  C.  663 ;  L.  R.  1 
agreement  as  actually  made,  and,  in  Q.  B.  D.  730.  See  Whart.  on  Cent. 
addition,  describes  any  act  by  any  one  §  376. 
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tUereupon  declared  a  dividend  of  six  per  cent.  They  also  issued 
advertisements  inviting  the  public  to  take  shares,  upon  the  faith  of 
their  representations  that  the  bank  was  in  a  flourishing  condition. 
On  an  ex  officio  information  filed  by  the  attorney-general  they  were 
found  guilty  of  a  conspiracy  to  defraud.^ 

§  1375.  It  has  been  already  observed,'  that  a  conspiracy  to  cor- 
ruptly procure  office  is  indictable.     In  an  early  Virginia 
tempt  cor-    case  it  was  held  indictable  for  two  justices,  in  whom  was 
gTafns^wUh    nested  certain  county  nominations,  to  agree   that  one 
or  for  gov-    would  voto  for  A.  as  commissioner,  if  the  other  would 

erDineiit. 

vote  for  B,  as  clerk.*    But  if  this  principle  be  logically 
extended,  few  legislative  or  executive  compromises  could  stand.^ 

1  R.  V,  Brown,  7  Goz  C.  G.  442 ;  R.  the  trustees  do  confide,  it  U  a  factious 

V,  Esdaile,  1  F.  &  F.  213.  '  See  R.  v,  conspiracy  to  violate  a  public  trust,  and  as 

Gurney,  11  Cos  C.  C.  414.     Supra,  §  such  criminal,  not  only  in  morals,  but  in  tlis 

1349.  law  of  the  land.     It  is  true  the  statute 

'  R.  V.  PoUman,  2  Camp.  229.   Supra,  of  the  State  has  not  defined  this  ofiTence, 

§  1371.   As  to  bribery,  see  infra,  §  1858.    as  it  has  failed  to  do  others 

*  Com.  17.  Callaghan,  2  Va.  Cas.  460.  But  the  common  law  which  pervades 

*  See  supra,  §  1360.  society,  and  enters  into  the  relations  of 
This    principle,    however,    was  de-  life  both  public  and  private,  with  its 

dared  by  the  late  Judge  B.  R.  Curtis,  benign  but  bracing  infiuence,  deems 
in  his  address  on  behalf  of  the  Whig  such  an  abuse  of  a  public  trust  a  mis- 
representatives  to  the  people  of  Massa-  demeanor,  punishable  by  indictment, 
chusetts,  to  apply  to  the .  coalition,  in  And  there  is  high  authority  that  a 
1851,  of  the  Free  Soil  and  Democratic  bargain  like  this,  even  when  made  by 
representatives  in  the  Massachusetts  single  pecsons,  and  in  reference  to 
legislature  ;  the  purpose  of  which  coa-  subjects  of  far  less  public  concern  than 
lition  was  the  election  of  Democrats  this,  is  an  indictable  offence.  In  the 
to  State  offices  and  a  Free  Seller  to  the  year  1825,  a  case  came  before  the 
U.  S.  Senate.  He  thus  characterizes  highest  criminal  court  of  one  of  our 
it :—  sister  States,  wherein  it  appeared  that 
**  But  this  is  not  a  coalition.  A  A.  and  B.  were  Justices  of  the  peace, 
compact  between  two  distinct  parties,  and  as  such  had  the  right  to  vote  in 
having  different  political  principles,  the  county  court  for  certain  county 
for  the  purpose  of  dividing  public  officers ;  that  they  agreed  together  that 
offices  between  them,^a  compact  to  do  A.  would  vote  for  C.  for  commissioner, 
this  by  electing  a  man  for  governor  in  consideration  that  B.  would  vote  for 
in  whom  the  one  party  does  not  con-  D.  for  clerk  ;  that  they  voted  in  pursu- 
fide, — is  not  a  coalition,  but  a  factious  ance  of  that  agreement.  The  statute 
conspiracy.  And  when  such  a  compact  of  the  State,  like  ours,  did  not  reach 
is  made  between  those  who  have  merely  the  case.  But  their  common  law,  the 
a  delegated  authority,  held  in  trust,  to  same  as  ours,  declared :  *•  The  defend- 
be  used,  under  the  saDction  of  an  oath  ants  were  justices  of  the  peace,  and 
to  place  in  office  only  those  in  whom  as  such  held  an  office  of  trust  a^d  con- 
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To  constitute  a  conspiracy  in  such  cases  it  is  necessary  that  there 
should  be  a  corrupt  intent  to  contravene  either  a  statute  or  a  settled 
provision  of  the  common  law.^  But  in  any  view  a  conspiracy  to 
bribe  a  public  officer  is  indictable,' 

fldenoe.  In  that  character  they  were  oriminal  the  more  perBons  it  embraoeB, 
called  npon  to  vote  for  others,  for  and  the  more  power  it  wields.  The 
of&oes  also  implying  high  trnst  and  parties  to  that  bargain  made  it  '  with- 
oonfidence.  Their  duty  required  them  out  reference  to  the  qualifloations  of  the 
to  vote  in  reference  only  to  the  merit  candidates  ;'  the  parties  to  this  bargain 
and  qualifications  of  the  officers ;  and  entered  into  it  with  an  open  deolara- 
yet,  upon  the  pleadings  in  this  case,  it  tion  that  one  of  the  candidates  was  dis- 
appears that  they  wickedly  and  cor-  trusted  by  one  party,  and  the  person 
ruptly  violated  their  duty,  and  be-  who  has  to  be  voted  for  by  the  other 
trayed  the  confidence  repoeed  In  them,  party  was  not  even  selected,  nothing 
by  voting  under  the  influence  of  a  cor-  being  known,  except  that  he  was  not 
rnpt  bargain,  or  reciprocal  promise,  to  act  on  the  principles  which  one  of 
by  which  they  had  come  under  a  reci-  the  parties  who  were  to  vote  for  him 
procal  obligation  to  vote  respectively  had  long  professed  to  hold  dear.  The 
for  a  particular  person,  no  matter  how  subjects  of  the  bargain  in  that  case 
inferior  their  qualifications  to  their  were  a  county  clerk  and  a  county  oom- 
oompetitors.  It  would  seem,  then,  missioner ;  the  subjects  of  this  bargain 
upon  these  general  principles,  that  the  were  the  governor  of  Massachusetts  and 
offence  in  the  information  is  indictable  one  of  its  senators  in  the  Congress  of 
at  common  law.'  Ck>m.  v,  Callaghan,  the  United  States.  And  finally,  in  that 
2  Va.  Cas.  460.  case,  it  does  not  appear  that  the  officers 
"This  is  the  manly  and  clear  re-  voted  for  by  the  criminals  were  actually 
spouse  of  the  common  law, — the  inheri-  elected ;  while  in  this  case  it  is  known 
tance  of  our  fathers  and  ourselves, —  that  this  corrupt  agreement  made  one 
not  only  in  that  State,  but  wherever  it  man  governor,  and  caused  another  to 
prevails.  And  now  what  are  the  dif-  be  declared  elected  a  senator  in  Con-^ 
ferences  between  that  crime  and  the  gress.*'  Life  and  Writings  of  B.  R» 
case  we  lay  before  you  ?  The  parties  Curtis,  vol.  i.  pp.  143-145. 
to  that  bargain  were  the  electors  in  the  In  Marshall  v.  R.  R.,  16  How.  U.  S. 
court  of  a  county ;  the  parties  to  this  336,  the  court  said,  though  this  waa 
bargain  were  electors  in  the  Legislature  not  the  point  before  them,  '^  that  what 
of  Massachusetts.  The  parties  to  that  in  the  technical  language  of  politicians 
bargain  were  two  individuals,  and  is  termed  long-rolling,is  a  misdemeanor 
their  compact  controlled  two  votes ;  the  at  common  law,  punishable  by  indict- 
parties  to  this  bargain  were  numerous,  ment.'' 

and    their  compact  controlled    many  >  People  v,  Powell,  63  N.  T.  88. 

votes ;  and  every  reflecting  man  must  '  Shircliff  v.  State,  96  Ind,  369. 
see  that  a  conspiracy  becomes  more 
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8.   To  faliely  aeeu%e  another  of  Crime y  or  u%e  other  Improper 
Means  to  injure  his  Reputation ,  or  extort  Money  from  him. 

§  1376.  A  coDspiraoj  to  falsely  charge  a  man  with  any  indict- 
able oflfence  has  frequently  been  held  the  snbiect  of  in- 

CoDspiracy  .     . 

to  falsely  dictment  ;^  but  it  is  not  an  indictable  offence  for  two  or 
uTiDdict-  more  persons  to  consult  and  agree  to  prosecute  a  person 
^^^  who  is  guilty,  or  against  whom  there  are  reasonable 

grounds  of  suspicion.'  The  proof  of  guilt,  however,  must  be  con- 
fined in  the  latter  case  to  the  offence  charged.* 

1 1877.  Even  the  legal  conviction  of  an  innocent  man  is  no  bar 
to  an  indictment  against  those  who  by  such  combination 
no  barf*^  procured  the  conviction.*  And  an  indictment  was  sus- 
tained against  three  defendants  for  a  conspiracy  in  com- 
bining to  arrest  one  C.  C,  a  resident  of  the  county  of  Philadelphia, 
on  the  false  charge  of  deserting  the  army  of  the  United  States,  in 
the  year  1847 ;  and  after  arresting  him,  in  forcibly  carrying  him 
to  New  York,  for  the  purpose  of  obtaining  the  reward  of  $30,  which 
had  been  oflfered  by  the  government  for  the  arrest  and  safe  delivery 
of  a  soldier  who  had  deserted  by  that  name.' 

It  has  been  held  a  conspiracy  to  combine  to  induce  a  tavern- 
keeper  to  furnish  beer  on  Sunday,  and  thus  to  violate  the  Sunday 
liquor  law.* 

>  Foster,  130  ;  1  Hawk.  o.  72,  b.  2 ;  >  R.  v.  Best,  1  Salk.  174 ;  2  L.  Raym. 

Afihley'8  Case,  12  Co.  90;   R.  v.  Mo-  1167;  Com.  v.  Tibbetts,  2  Mass.  536; 

Daniel,  1  Leaoh,  45 ;  R.  v.  Bpragg,  2  Com.  o.  Leeds,  9  Phila.  569 ;  Com.  v. 

Burr.   993 ;  R.   v.   Best,  2  L.    Raym.  Dupay,  Brightly,  44.     Bee  as  to  asso- 

1167  ;  Balk.  174;  Com.  v.  Tibbette,  2  ciations  to  detect  crime,  Wh.  Cr.  PI.  & 

MasB.  536  ;  Elkln  v.   People,  58  N.  Y.  Pr.   §   668 ;    People  v.  Saunders,   25 

177 ;  State  v,  Buchanan,  5  Har.  k  J.  Mich.  120. 

317  ;  Johnson  v.  SUte,  2  Dutch.  313  ;  •  Com.  v.  Andrews,  132  Mass.  263. 
Slomer  v.  People,  25  III.  70.    See  Da-  «  Com.  v.  M'Clean,  2  Parsons,  367. 
venport  r.  Lynch,  6  Jones,  N.  C.  545.  *  Ibid.     A  count  in  an  indictment 
As  to  extorting  hush  money  see  R.  for  conspiracy,  averring  that  defend- 
V,  Hollingberry,  I'n/ra,  §  1379.     That  a  ants  corruptly  charged  one  with  being 
conspiracy  to  slander  is  indictable  see  the  father  of  a  child  to  be  bom  bas- 
Btate  i;.   Hickling,  41   N.  J.  L.  209,  tard,  and  did  various  acts  to  effect  the 
1879.     Infra,  §1379.  objectof  the  conspiracy,  is  good.  John- 
Accusations  for  the  purpose  of  eztor-  son  v.  State,  2  Dutch.  313. 
tion  are  elsewhere  discussed,    /n/ra,  §  *  Com.  v.  Leeds,  9  Phila.  569. 
1664. 
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§  1878.  When  the  object  of  the  combination  is  to  indict  the 
prosecutor,  it  is  not  necessary  to  show  with  what  par-  indictment 
ticolar  offence  it  was  intended  to  charge  him,  but  it  will  5^^,  °^^ 

®  '  detail  im- 

suffice  to  say  that  they  conspired  to  indict  him  of  a  crime   puted 
punishable  by  the  laws  of  the  land,  and  then  it  may  be   ^  °^^ 
alleged  that  they,  according  to  the  conspiracy,  did  falsely  indict 
him.^    It  is  not  necessary  to  aver  that  the  man  is  innocent  of  the 
offence ;'  for  he  will  be  presumed  to  be  innocent  until  the  contrary 
appear.* 

§  1879.  A  conspiracy  to  extort  money  by  charging 
the  prosecutor  with  an  offence  or  scandal  is  indictable,*  ^^H^^ 
and  this  whether  the  offence  is  criminal  or  not:*  or   l"^?®7i* 

indictable. 

whether  the  person  charged  is  guilty  or  not.* 

Even  when  there  is  no  extortion,  and  no  criminal  offence  charged, 
it  is  indictable  to  conspire  to  degrade  the  character  of  so  to  de- 
another  by  charging  him  with  disgraceful  offence.^    And   ^°'®' 
wherever  libelling  is  indictable,  an  attempt  or  conspiracy  to  libel  is 
indictable. 

4.  Conspiracies  to  obstruct  Justice. 

§  1880.  Any  confederation  whatever,  tending  to  obstruct  the 
course  of  justice,  is  indictable.*    Thus,  a  conspiracy  by 
certain  justices  of  the  peace  to  certify  that  a  highway   struct^ub- 
was  in  repair,  when  they  knew  it  to  be  otherwise,  was   "^J^*^^®- 

>  R.  ».  Spragg,  2  Burr.  993.  •  E.  v,  Rispal,  1  W.  Bl.  368 ;  8  Burr. 

<  R.  9.  Kinnerslejr,  1  Sir.  193 ;  John-  1320. 

son  v.  State,  2  Dutch.  313.  *  R.  v,  Hollingberrj,  supra.    In  this 

*  R.   V.   Best,  1   Salk.   174 ;   2  Ld.  case  it  was  held  that  the  means  of  ex- 

Bajm.  1167 ;    Com.  v.   Andrews,  132  tortion  need  not  be  stated.     See,  as  to 

Mass.  263.  threats  to  extort  money,  tn/ra,  §  1664. 

On  an  indictment  for  a  conspiracy  to  »  Gibson,  C.  J.,  in  Hood  v.  Palm,  8 

prosecute  a  person  who  was  not  guilty,  Barr,  237 ;  State  v,  Hickling,  rapra,  § 

it  is  inadmissible  to  prove  that  the  1376. 

defendants  prosecuted    other  persons  *  R.  v.  Hamp,  6  Cos  C.  C.  167  ;  State 

who  were  not  guilty,  no  system  being  i>.  Noyes,  25  Vt.  416  ;  Com.  v.  M'Lean, 

set  up.    State  v.  Walker,  32  Me.  195.  2  Parsons,   367  ;  State  o.   Norton,   3 

«  R.  V.  Hollingberry,  6  D.  &  R.  345 ;  Zabr.  33  ;  State  v.  McKinstry,  50  Ind. 

4  B.  &  C.  329 ;  Com.  v.  Andrews,  132  465  ;  State  v,  De  Witt,  2  Hill  (S.  C), 

Mass.  263  ;  Com.  v.  Nichols,  134  Ibid.  282.    For  offence  under  federal  statute, 

531 ;  Com.  o.  Wood,  7  Bost.  Law  Rep.  see  U.  S.  v.  Kindred,  4  Hughes,  493. 
58 ;  Whart.  Preo.  58. 
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held  indictable.^  So,  where  seyeral  persons  conspired  to  procure 
others  to  rob  one  of  them,  in  order,  by  convicting  the  robber,  to 
obtain  the  reward  then  given  bj  statute  in  such  case,  and  the  party 
who  accordingly  committed  the  robbery  was  afterwards  convicted 
and  actually  executed,  they  were  indicted  for  the  conspiracy  and 
convicted.'  It  is  indictable  to  conspire  to  destroy  a  will,  with  a 
view  to  defraud  the  devisee.*  And  the  same  rule  applies  where  the 
offence  is  the  suppression  or  false  concoction  of  testimony  to  be 
used  in  a  judicial  proceeding.^ 

y.   GENERAL  REQUISITES  OF  INDICTMENT. 

1.  Executed  Conspiracies^  and  herein  of  Overt  Acts. 

§  1381.  When  the  conspiracy  is  executed  it  is  better  that  the 

facts  should  be  stated  specially,  so  that  not  only  the 

coM^racy    '®<5ord  may  present  a  graduated  case  for  the  sentence 

Bbouid  be     of  the  court,  but  also  that  the  case,  when  it  goes  to  tho 

BO  aveirecU  »  o 

jury,  may  not  be  open  to  the  objection  that  the  grand 
jury  having  it  in  their  power,  from  the  examination  of  the  witnesses 
for  the  prosecution,  to  find  specially  the  agency  through  which  the 
conspirators  worked,  confined  themselves  to  a  general  finding  of  an 
unexecuted  conspiracy.*  It  is  not  pretended  that  any  of  the  cases 
go  so  far  as  to  prescribe  this  doctrine,  nor  is  it  denied  that  very 
frequently,  especially  in  the  earlier  cases,  the  courts  have  sustained 
counts  for  unexecuted  conspiracies  («.  g.j  conspiracies  ^^  to  cheat 
by  false  pretences"),  where  on  the  trial  it  appeared  that  the  sup- 
posed naked  conspiracy  had  been  fully  executed,  and  had  resolved 
itself  into  an  independent  misdemeanor.'  But  wherever  there  has 
been  such  execution  of  the  conspiracy,  it  is  prudent  to  include  in  the 
indictment  at  least  one  count  setting  forth  specially  the  overt  acts.^ 

1  R.  V.  Mawbey,  6  T.  R.  619.  *  See  Alderman  v.  People,  4  Mich. 

<  R.  V.  M'Daniel,  1  Leach,  45  ;  Post.  414.     This  is  still  the  law  in  England 

130.  (R.  V.  .Esdaile,  1  P.  &  F.  213 ;  R.  v. 

•  State  V.  De  Witt,  2  HiU  (S.  C),  282.  Brown,  7  Cox  C.  C.  442) ,  subject  to  the 
«  Ibid. ;  R.  v.  Mawbey,  6  T.  R.  619.  defendant's  right  to  call  for  a  bill  of 

Supra,  §§  1334  et  aeq,  particalars.     And    compare    supra,   § 

*  U.  S.  p.  Cniikshank,  92  U.  S.  542 ;  1348,  note.  That  the  word  **  conspire*' 
State  V.  Clary,  64  Me.  369;  State  v.  sets  np  a  technical  conspiracy,  see 
McKinstry,  50  Ind.  465  ;  Elkin  v.  Peo-  SUte  v.  Bradley,  48  Conn.  535. 

pie,  28  N.  Y.  177.  ^  See  wpra,  §  1348. 
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Whether  under  the  federal  statute  making  conspiracies  to  defraud 
the  government  of  the  United  States,  or  to  commit  any  oifence  against 
it,  such  specification  is  necessary,  has  been  already  considered.^ 

§  1882.  Hence  it  is  usual  to  set  out  the  overt  acts,  that  is,  those 
acts  which  may  have  been  done  by  any  one  or  more  of 
the  conspirators,  in  pursuance  of  the  conspiracy,  and  in   nornecelk 
order  to  effect  the  common  purpose  of  it ;  but  this  is  not  ^^y  ^^^"^ 

...  conspiracy 

requisite,  if  the  indictment  charge  what  is  in  itself  an  ie  pei-  m 
unlawful  conspiracy.'  The  pleading  of  the  offence  is 
complete  in  the  conspiracy  ;  and  the  overt  acts,  though  it  is  proper 
to  set  them  forth,  may  be  either  regarded  as  matters  of  aggrava- 
tion, or  discharged  as  surplusage.'  As  has  already  been  seen,  in 
an  indictment  for  conspiracy  at  common  law  to  effect  objects  prohib- 
ited by  a  statute,  it  is  enough  to  follow  the  words  of  the  statute, 
without  giving  overt  acts.^ 

When  a  distinct  offence  is  stated  as  an  overt  act,  such  offence,  not 
flowing  from  and  distinct  from  the  conspiracy,  thb  is  demurrable.' 

§  1888.  How  far  ihe  overt  acts  can  be  taken  in  to  aid  the  charg- 
ing part,  is  thus  discussed  by  Tindal,  C.  J. :' — 


1  Supra,  §  1356.  People,  S4  111.  216 ;  State  v.  Potter,  2S 

*  R.  r.  Kinnerslej,  1  Str.  193 ;  R.  v.  Iowa,  554 ;  State  v.  Stevens,  30  Ibid. 

Oomperti,  9  Q.  B.  S24 ;  Sjdserff  v.  R.,  391,  cited  infra,  §  1SS4. 

11  Ibid.  245 ;   R.  r.  Seward,  1  Ad.  &  •  O'Connell  v.  R.,  11  CI.  &  Fin.  155  ; 

SI.  706 ;  3  N.  &  M.  557 ;  R.  v.  Hey-  U.  S.  v.  Ulrici,  3  Dill.  532 ;   SUte  v. 

mann,  L.  R.  S  Q.  B.  102 ;  12  Cox  C.  C.  Ripley,  31  Me.  386 ;  State  v.  Bartlett, 

383 ;  R.  V.  Gill,  2  B.  &  Al.  204 ;  U.  S.  30  Ibid.  132 ;   State  r.  Noyes,  25  Vt. 

V.  Dostln,  2  Bond,  332 ;  State  v.  Bart-  415  ;  State  v.  Straw,  42  N.  H.  393 ; 

lett,  30  Me.  132;   State  v.  Ripley,  31  Com.  v.  Davis,  9  Mass.  415;  Com.  9. 

Ibid.  386 ;  State  v.  Noyes,  25  Vt.  415 ;  Tibbetts,  2  Ibid.  536 ;   Com.  v.  East- 

Com.  p.  Eastman,  1  Casb.  190 ;  Com.  v,  man,  1  Casb.  189  ;  Collins  v.  Com.,  3 

Shedd,  7  Ibid.  514 ;  March  v.  People,  S.  &  R.  220 ;  State  v.  Bnchanan,  5  Har. 

7  Barb.  391 ;  Cltay  v.  Com.,  4  Barr,  &  J.  317 ;  People  v.  Arnold,  46  Mich. 

210 ;  Heine  r.  Com.,  91  Penn.  St.  145 ;  268 ;  State  v,  Cawood,  2  Stew.  360. 

Isaacs  V.  SUte,  48  Miss.  234 ;  Alder-  «  R.  r.  Rowlands,  2  Den.  C.  C.  364 ;  9 

man  v.  People,  4  Mich.  414 ;  Landring-  Eng.  L.  &  Eq.  287 ;  State  v,  Hewett,  31 

ham  V.  SUte,  49  Ind.  186.    See  infra,  Me.  396 ;  State  v.  Noyes,  25  Vt.  415 ; 

§  1400.    And  it  is  not  necessary  that  Com.  v.  Fuller,  132  Mass.  563.    Siqnra, 

the  character  of  the  relation  between  §§  1345,1348,  1352. 

the  act  and  the  conspiracy  shonld  be  *  State  v.  Kennedy  (Iowa,  1884),  18 

detailed  in  the  indictment.    U.  S.  v.  Rep.  139. 

Donau,  11  Blatch.  168.     See  Cole  v.  •  R.  r.  King,  7  Q.  B.  782,  807. 
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^^fai*^**  "  ®"*  ^^  ^*®  ^^^^  urged  by  the  learned  counsel  for  the 
explaining  crown  that  supposing  these  objections  to  be  well  founded, 
Bpiracy'  this  defect  in  the  allegation  of  the  conspiracy  was  cured 
chai^.  ]^y  referring  to  the  whole  of  the  indictment  the  part 
stating  the  overt  acts,  as  well  as  that  stating  the  conspiracy  ;  and 
Rex  V.  Spragg^  was  cited  as  authority  that  the  whole  ought  to  be 
read  together.  The  point  decided  in  that  case  appears  to  have  been 
merely  this,  that  in  an  indictment  for  a  conspiracy,  though  the  con- 
spiracy be  insufBciently  charged,  yet  if  the  rest  of  the  indictment 
contains  a  good  charge  of  a  misdemeanor,  the  indictment  is  good. 
Lord  Mansfield  distinguishes  between  the  allegation  of  the  unexe- 
cuted conspiracy  to  prefer  an  indictment,  as  to  the  sufBciency  of 
which  he  gave  no  opinion,  and  that  of  the  actual  preferring  of  the 
indictment  maliciously  and  without  proper  cause,  which  he  calls  a 
completed  conspiracy  actually  carried  into  execution ;  and  this  he 
holds  to  be  clearly  sufficient ;  and  no  doubt  it  was  so  ;  for,  rejecting 
the  averment  of  the  unexecuted  conspiracy,  the  indictment  undoubt- 
edly contained  a  complete  description  of  a  common  law  misde- 
meanor. 

*'  But  if  we  examine  the  allegations  in  this  indictment,  there  is  no 
sufBcient  description  of  any  act,  done  after  the  conspiracy,  which 
amounts  to  a  misdemeanor  at  common  law.  None  of  the  overt  acts 
are  shown  by  proper  averments  to  be  indictable.  The  obtaining 
goods,  for  instance,  from  certain  named  individuals,  upon  credit, 
without  any  averment  of  the  use  of  false  tokens,  is  not  an  indicta- 
ble misdemeanor ;  and  if  it  is  said  that  because  it  is  averred  to  have 
been  done  in  pursuance  of  the  conspiracy  above  mentioned,  it  must 
be  taken  to  be  an  equivalent  to  an  averment  that  the  conspiracy  was 
to  cheat  the  named  individuals  of  their  goods,  the  answer  is,  first, 
that  it  does  not  necessarily  follow,  because  the  goods  were  obtained 
in  pursuance  of  the  conspiracy  to  cheat  some  persons,  that  the  con- 
spiracy was  to  cheat  the  persons  from  whom  the  goods  were  ob- 
tained ;  they  might  have  been  obtained  from  A.  in  the  execution  of 
an  ulterior  purpose  to  cheat  B.  of  his  goods  ;  and,  secondly,  another 
answer  is,  that  if  the  averment  is  to  be  taken  to  be  equivalent  to 
one  that  the  goods  were  obtained  from  the  named  individuals  in 
pursuance  of  an  illegal  conspiracy  to  cheat  and  defraud  those  named 

1  2  Burr.  993. 

280 
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individuals  of  their  goods,  it  would  still  be  defective,  fts  not  con- 
taining a  direct  and  pontive  averment  that  he  did  conspire  to  cheat 
and  defraud  these  persons,  which  an  indictment  for  a  conspiracy, 
where  the  conspiracy  itself  is  the  crime,  ought  certainly  to  con- 
tain."* At  the  same  time,  overt  acts  may  be  used  as  indicating 
the  object  of  the  conspiracy.'  And  such  overt  acts  are  divisible.* 
§  1884.  In  several  jurisdictions  overt  acts  are  by  statute  made  es- 
sential to  conspiracy.    Tet  it  is  not  necessary  that  these 

.  Overt  acts 

acts  should  be  completed.    If  they  be  in  any  way  em-  may  be  re- 
bodied  into  shape,  it  is  enough.*    In  Illinois  they  need  JSltiitL*^^ 
not  be  set  forth.* 

2.   Unexecuted  Conspiracies. 

§  1385.  Where  the  conspiracy  is  unexecuted,  and  nothing  more 
is  likely  to  appear  in  evidence  than  a  mere  inoperative   ^^^  ^^ 
confederacy  on  the  part  of  the  defendants  to  do  an  in-   their  omis- 
dictable  act,  it  would  seem  prudent  to  explain  the  fact  be  ex- 
of  the  non-setting  out  of  the  features  of  the  offence  by   P^*°®^ 
stating  that  it  was  never  consummated,  and  that  the  grand  jury 

therefore  were  ignorant  of  its  particular  character.     Thus,  in  a 

* 

1  See,  to  same  effect,  Com.  v,  Shedd,  On  motion  to  arrest  the  jadgpnent,  on 

7  Cosh.    614;    People   9.  Arnold,   46  the  ground  that  a  charge  of  conspiracy 

Mich.  268.  to  obtain  the  means  and  power  of  ob- 

<  R.  r.  Esdaile,  1  F.  &  F.  213.  This  taining  the  stock  did  not  describe  any 
has  been  reaffirmed  in  the  following  offence,  it  was  ruled  that  the  statement 
case :  An  indictment  averred  that  G.  of  the  overt  act  done  in  furtherance  of 
died  possessed  of  East  India  stock,  the  objects  of  conspiracy  was  so  inter- 
leaving a  widow ;  that  the  defendants  woven  with  the  charge  of  conspiracy 
conspired,  by  false  pretences  and  false  itself,  as  to  show  an  unlawful  conspir- 
swearing,  to  obtain  the  means  and  acy.  Wright  v.  R.  (in  error)  14  Q.  B. 
power  of  obtaining  such  stock ;  that,  148.  But  it  was  held,  that  at  all 
in  pursuance  of  such  conspiracy,  they  events  the  overt  acts  in  themselves 
caused  to  be  exhibited  in  the  Preroga-  constituted  a  misdemeanor  on  which 
tive  Court  of  Canterbury  a  false  affi-  the  court  could  legally  pronounce  jndg- 
davit  made  by  one  of  them,  in  which  ment.    Ibid. 

the  deponent  stated  that  C.'s  widow  *  See  Whart.  Cr.  PI.  &  Pr.  $  133. 

had  died  without  taking  out  adminis-  ^  People  v.  Mather,  4  Wend.  229 ; 

tration  to  C,  and  that  deponent  was  People  o.  Chase,  16  Barb.  495  ;  State  v. 

one  of  her  children  ;  and  that  the  de-  Norton,  3  Zabr.  33 ;  State  v.  Porter,  28 

fendants  fraudulently  obtained  for  de-  Iowa,  654 ;  State  v,  Stevens,  30  Ibid, 

ponent,  as  one  of  the  children  of  C.  a  39.     See  infra,  §  1400 ;  supra,  §  1356  a. 

grant  of  administration  on  his  estate.  *  Cole  v.  People,  84  111.  216. 
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leading  case  already  cited,^  Tindal,  C.  J.,  pointedly  intimates  thav 
^here  the  prosecutor  is  shown  to  have  had  it  in  bis  power  to  de* 
scribe  any  of  the  objects  of  the  conspiracy,  a  failure  to  do  so  is  a 
sensible  defect ;  and  his  reasoning  leads  to  the  position  that,  where 
a  material  gap  exists,  the  pleader  should  aver  specially  the  reasons 
why  the  description  of  the  oflfence  is  not  complete.  That  this  course 
is  pursued  in  indictments  for  forgery,  where  the  grand  jury  are 
unable  to  describe  the  forged  instrument  from  the  fact  of  its  loss  or 
destruction,  is  shown,'  and  the  same  reasoning  may  be  not  inaptly 
applied  to  the  present  case.  At  the  same  time  it  is  clear  that  when 
the  conspiracy  is  to  do  an  act  per  se  indictable,  neither  means  nor 
overt  acts  need  be  stated.' 

§  1886.  Whenever  the  court  deem  it  necessary,  a  bill  of  particu- 
^j^^  ^^  lars  will  be  ordered,  to  supply  the  defendant  with  the 
particoian  facts  on  which  the  prosecution  relies  to  establish  the 
^n^      general  offence/ 

3.  Joinder  of  Counts. 

§  1887.  The  policy  of  our  courts,  as  has  already  been  seen  in  a 

kindred  line  of  oiFences,  has  permitted  a  joinder  of 

conspiracy    couuts,  which,  though  Originally  discountenanced  in  Eng* 

joiD^with  ^^^^9  ^^^  ^^^^  ^^  injustice  to  the  prisoner,  and  may 

counts  for     g||ve  ffreat  expense  and  loss  of  time.    Thus,  counts  for 

substan.  or  7 

tive  of.  robbery  and  for  attempts  to  rob ;  for  rape  and  attempts 
to  ravish ;  for  burglary  and  attempts  to  commit  burglary, 
are  frequently  joined  in  the  same  indictment.'  When  the  defendant 
is  tried  on  the  two  charges  together,  he  has  the  advantage  of  bring* 
ing  to  bear  on  the  lighter  offence  the  full  number  of  challenges 
awarded  to  him  on  the  heavier ;  nor  can  he  be  said  to  be  embar- 

I  R.  r.  KiDg,  7  Q.  B.  782,  807.  C.  J. ;  6  Q.  B.  49  ;  R.  v.  Hamilton,  7  C. 

<  SuprOf  §  1344 ;  Whart.  Cr.  PI.  &  &  P.  448.     See  R.  9.  Brown,  8  Cox  C. 

Pr.  §  156.    Bee  State  v.  Hewett,  31  Me.  C.  69  ;  R.  v,  Ryoroft,  6  Ibid.  76  ;  R.  v. 

896.  EBdaile,  1  F.  &  F.  213 ;  Whart.  Cr.  PI. 

•  Supra,  §§  1345,  1348,  1352,  1382 ;  &  Pr.  §§  157,  702. 
infra f  §  1400.    See,  also,  R.  v.  Holling-        •  Harman  v.  Com.,  12  8.  &  R.  69; 

berry,  6  D.  &  R.  345  ;  4  B.  &  C.  329 ;  Burk  v.  SUte,  2  Har.  &  J.  426 ;  State 

O'Counell  v.  R.,  11  C.  &  F.  155  ;  R.  v.  v.  Coleman,  5  Port.  32 ;  SUte  v.  Mon- 

CarliBle,  Bears.  C.  C.  337 ;  6  Cox  C.  C.  tagne,  2  MoC.  257  ;  SUte  v.  Qaffney, 

366.  Rioe,  431 ;  SUte  v.  Boise,  1  McMuU. 

«  R.  9.  Kenrick,  per  Lord  Denman,  190.    Whart.  Cr.  PI.  &  Pr.  §§  290-1. 
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rassed  in  the  preparation  of  his  defence,  as  precisely  the  same  evi- 
dence which  would  disprove  the  attempt  would  disprove  the  con- 
summation. The  only  difference  is,  that  after  an  acquittal  of  the 
felony,  instead  of  being  subjected  to  another  binding  over  and  trial 
on  the  constituent  misdemeanor,  the  two  charges  are  tried  at  the  same 
time,  when  the  evidence  on  each  side  is  tresh  and  at  hand,  and  when 
neither  can  take  advantage  of  a  prior  knowledge  of  the  antagonist's 
case.  That  this  practice  extends  as  properly  to  conspiracies  to 
commit  indictable  oifences,  as  to  attempts  or  assaults  with  intent  to 
commit  the  same,  may  be  urged  with  great  reason.  By  such  a 
course  the  difficulty  of  merger  will  be  avoided ;  for  if  the  attempt 
were  completed,  the  verdict  attaches  to  the  completed  offence ;  if  not, 
to  the  conspiracy.* 

Where  an  indictment  for  conspiracy  contains  several  counts,  if 
only  a  single  conspiracy  is  proved,  the  verdict  may  nevertheless  be 
taken  on  so  many  of  the  counts  as  describe  the  conspiracy  consis- 
tently with  the  truth.' 

4.  Joinder  of  Defendants. 

§  1388.  A  conspiracy  must  be  by  two  persons  at  least:  one  can- 
not be  convicted  of  it,  unless  he  has  been  indicted  for  con-  ». 

'  1  wo  or 

spiring  with  named  persons,  or  with  persons  to  the  jurors   more  per. 

1  ftci  •^•.Ai»  •  ••     pons  neces* 

unknown.'    So  on  an  indictment  for  conspiracy  against  sary  to 
two,  the  acquittal  of  one  is  the  acquittal  of  the  other.*  °^®"°®* 
But  where  three  persons  were  engaged  in  a  conspiracy,  and  one 
was  acquitted  and  another  died  before  trial,  it  was  held  that  the 
third  could  nevertheless  be  tried  and  convicted.^ 

Whether  a  conviction  can  take  place  when  two  defendants  being 
joined,  one  of  them  was  insane  at  the  period  of  the  alleged  offence, 
has  been  rightly  questioned.*    Certainly  if  one  defendant  is  incom- 

1  See  nr;»ra,§  1344.  136 ;  as  to  effects  of  allegation  <*  un- 

<  R.  t;.  Barry,  4  F.  &  F.  389.  known,"  see  Whart.  Cr.  Pi.  k  Pr.  §§ 

•  1  Hawk.  c.  72 ;  R.  v.  Denton,  Dears.  104,  111.    Infra,  §  1393. 

C.  C.  3  ;  R.  V,  Thompson,  16  Q.  B.  832 ;  «  SUte  v.  Tom,  2  Dey.  669. 

5  Cox  C.  C.  166 ;  Malcahy  r.  R.,  L.  R.  *  People  v.  Oloott,  2  Johns.  Cas.  301. 

3  H.  L.  306  ;  U.  S.  o.  Cole,  5  McLean,  See  R.  v.  Kinnerslej,  1  Str.  193 ;  R.  v. 

513 ;  Com.  v.  Irwin,  8  Phila.  380.    As  NiocoUs,  2  Ibid.  1227  ;  R.  v.  Kenrick,  5 

to  joinder  of  defendants,  see  Whart.  Q.  B.  49  ;  D.  &  M.  208.     Infra,  §  1391. 

Cr.  PI.  &  Pr.  §  306  ;  as  to  verdict.  Ibid.  •  Braokenridge's  Law  Miscellanies, 

§  755,  and   see  Whart.  Crim.  Ev.  §  223. 
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petent  to  conspire,  no  one  can  be  convicted  of  conspiracy  with  him 
alone.  And  this  obtains  in  cases  of  acquittal  or  nolle  prosequi  on  an 
indictment  against  a  single  co-conspirator.*  When,  also,  the  jury  fail 
to  agree  as  to  one  of  two  co^son^irators,  there  can  be  no  conviction 
of  the  other.'  But  it  is  not  necessary  that  all  the  conspirators 
should  be  capable  of  the  overt  act,' 

§  1389.  It  is  in  the  discretion  of  the  prosecution  to  include  only 
Prosecu.  ^  many  of  the  alleged  co-conspirators  in  the  indictment 
tion  may  as  it  may  deem  expedient ;  and  the  non-joinder  of  any 
GODspira.  such,  provided  there  is  enough  alleged  on  the  record  to 
proceed  Constitute  the  offence  aliunde,  is  not  matter  for  exception, 
against.  although  the  party  omitted  was  a  particeps  criminia.* 
Nor  is  it  necessary  that  a  co-conspirator  referred  to,  either  specifi« 
cally  or  as  a  person  unknown,  should  be  indicted.* 

§  1890.  In  a  case  where  several  conspired  to  procure  by  corrupt 
_  means  an  employment  under  government,  it  was  held  that 
tributing:  a  banker  who  knowingly  received  the  money,  in  order  to 
ledge  of  *  pay  it  over  to  accomplish  the  purpose,  became  a  party  to 
de6?ramay  ^^^  conspiracy.*  Nor  is  it  a  defence  that  there  was  a 
be  joined,  sub-plot  among  the  co-conspirators  to  cheat  each  other.^ 
Acquittal  ^  1391.  Where   one   of  several  defendants  charged 

fendant  with  a  conspiracy  has  been  acquitted,  the  record  of  ac- 
ou  trisa^of  <iuittal  is  evidence  for  another  defendant  subsequently 
other.  tried.* 

^  1892.  A  man  and  his  wife,  being  in  law  but  one  per- 

HuBband  ^  . 

and  wife  SOU,  cannot  be  convicted  of  the  same  conspiracy,  unless 
X?dl  one  or  more  other  parties  are  charged  and  proved  to  be 
^®*J^*"^°*^*  concerned.*    But  it  is  otherwise  of  a  conspiracy  consum- 


mated before  their  marriase.^ 


O' 


>  State  V,  Jackson,  7  S.  C.  283.  *  R.  v.  Pollman,  2  Camp.  229. 

>  R.  V.  Manning,  L.  R.  12  Q.  B.  D,  i  R.  v.  Hudson,  BeU  C.  C.  263 ;   8 
41 ;  51  L.  T.  N.  S.  121.     Infra,  §  1407.  Cox  C.  C.  305. 

»  Supra,  §  1340  a.  •  R.   v.   Home  Tooke,   Old  Bailey, 

*  R.  r.  Ahearne,  6  Cox  C.  C.  6 ;  Com.  1794 ;   Burn's  Justice,  tit.  **  Conspir- 
V.    Demain,   Brightly,   441.     Infra,   §  acy." 

1407.  When  one  defendant  in  oonspiracy 

^  Heine,  v.  Com.,  91  Penn  St.  145.  dies  between  indictment  and  trial,  it 

*  Supra,  §  82.     Whart.  Cr.  PI.  &  Pr.  Wood,  infra;  Com.  v,  Manson,  2  Ash- 
§  305  ;  People  v.  Mather,  4  Wend.  231.  mead,  31. 

See  R.  V,  Locker,  5  Esp.  107 ;  Com.  r.  ^  "R.  v,  Robinson,  1  Leach,  37. 
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§  1398.  An  indictment  charging  the  defendant  with 
with  persona  unknown  is  good,  notwithstanding  the  names 
of  some  of  the  persons  alleged  unknown  must  necessarily 
have  transpired  to  the  grand  jury.*  But  it  might  be 
otherwise  if  all  the  co-conspirators  were  known  to  the 
grand  jury.* 

§  1394.  On  indictments  for  conspiracy  the  judgment 
should  be  against  each  defendant  severally,  and  not 
against  them  jointly.' 

§  1395.  Where  two  or  more  persons  have  been  con- 
victed of  a  conspiracy y  a  new  trial  of  one  involves  anew 
trial  of  all.^ 


conspiracy 

Unknown 
co-conspi- 
ratore  can 
be  intro- 
duced. 


Judgment 
should  be 
several. 

New  trial 
for  one  is 
new  trial 
for  all. 


5.  Unumeratian  of  Parties  irijured. 

§  1396.  It  is  essential  to  set  forth  the  names  of  the  parties  to  be 
injured  if  they  are  capable  of  definite  ascertainment,  unless  a  good 
reason  be  given  for  their  non-specification.*    Thus,  Tindal,  C.  J., 


is  no  ground  of  venire  de  novo  for  a  mis- 
trial if  the  trial  proceeds  against  both, 
no  suggestion  of  the  death  being  en- 
tered on  the  record.  R.  v.  Kenrick,  5 
Q.  B.  49  ;  R.  p.  Nicholls,  13  East,  412, 
n.     Supra,  §  1388  ;  tii/ra,  §  1407. 

I  People  V.  Mather,  4  Wend.  229. 
See  R.  V.  Steel,  C.  &  M.  337 ;  2  Mood. 
C.  C.  246.     Supra,  §  305. 

«  Whart.  Cr.  PI.  &  Pr.  §§  104,  111 ; 
Wliart.  ou  Crim.  Ev.  §  97. 

Where  an  indictment  charged  a  man 
and  his  wife  with  conspiring  with  a 
person  unknown  to  extort  hush-money, 
etc.,  it  was  held  that  A.,  although  al- 
leged bjr  the  prosecution  to  be  the  per- 
son averred,  unknown,  was  admissible 
as  a  witness  for  the  defence,  he  not 
appearing  to  be  a  party  on  the  record. 
Com.  r.  Wood,  7  Bost.  Law  Rep.  58. 

In  a  case  in  1851,  before  the  Queen's 
Bench,  the  defendants.  A.,  B.,  and  C, 
were  charged  with  conspiring  **with 
divers  persons  unknown."  The  evi- 
dence applied  only  to  A.,  B.,  and  C, 
none  being  given  as  to  the  *'  persons 
nn known."     The  Jury  found  that  A. 


had  conspired  with  either  B.  or  C,  but 
that  they  could  not  say  which.  Lord 
Campbell,  C.  J.,  said:  ''I  think  that 
under  these  circumstances  the  verdict 
against  A.  cannot  be  supported.  It  is 
conceded,  that  if  there  be  an  indictment 
against  two  persons  for  a  conspiracy, 
the  acquittal  of  one  must  invalidate 
the  couyiction  of  the  other.  Then,  I 
cannot  draw  a  distinction  between  the 
cases  of  two  and  of  three  persons,  if 
one  only  is  found  guilty.  If  three  are 
indicted,  and  two  found  not  guilty,  the 
third  must  also  be  acquitted.  But 
then  it  is  argued  that  B.  and  C.  may  be 
included  in  the  words,  '  persons  to  the 
jurors  unknown;'  but  I  cannot  say 
that  they  can  come  under  the  category 
of  persons  who  were  not  known  to  the 
Jury."  R.  r.  Thompson,  4  Eng.  L.  & 
Eq.  287  ;  16  Q.  B.  832;  5  Cox  C.  C. 
166 ;  R.  V.  Denton,  Dears.  C.  C.  3. 

*  March  v.  People,  7  Barb.  391.  See 
Whart.  Cr.  PI.  &  Pr.  §  940. 

*  Com.  V.  McQowan.  2  Parsons,  341. 

*  Com.  V,  Andrews,  132  Mass.  263. 
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said:^  ^^Mr.  Pashley,  for  the  plaintifis  in  error,  argued  that  the 

^  ^^    ^       indictment  was  bad,  because  it  contained  a  defective  state- 
Parties  in-  i.   r      1  i» 
jured  mufit   ment  of  the  charge  of  conspiracy ;  and  we  agree  that  it  is 

i/pr![^i-  defective.  The  charge  is,  that  the  defendants  below  con- 
cabie.  spired  to  cheat  and  defraud  divers  liege  subjects,  being 

tradesmen,  of  their  goods,  etc. ;  and  the  objection  is,  that  these 
persons  should  have  been  designated  by  their  Christian  and  sur- 
names, or  an  excuse  given,  such  as  that  their  names  are  to  the 
jurors  unknown  ;  because  this  allegation  imports  that  the  intention 
of  the  conspirators  was  to  cheat  certain  definite  individuals,  who 
must  always  be  described  by  name,  or  reason  given  why  they  are 
not ;  and  if  the  conspiracy  was  to  cheat  indefinite  individuals,  as, 
for  instance,  those  whom  they  should  afterwards  deal  with  or  after- 
wards fix  upon,  it  ought  to  have  been  described  in  appropriate  terms, 
showing  that  the  objects  of  the  conspiracy  were,  at  the  time  of 
making  it,  unascertained,  as  was  in  fact  done  in  the  case  of  Bex  t;. 
De  Berenger,'  and  The  Queen  t^.  Peck ;'  and  it  was  argued  that  if, 
on  the  trial  of  this  indictment,  it  had  appeared  that  the  intention 
was  not  to  cheat  certain  definite  individuals,  but  such  as  the  con- 
spirators should  afterwards  trade  with  or  select,  they  would  have 
been  entitled  to  an  acquittal :  and  we  all  agree  in  this  view  of  the 
case,  and  think  that  the  reasons  assigned  against  the  validity  of  this 
part  of  the  indictment  are  correct.'* 

Where,  therefore,  the  persons  injured  were  defined  at  the  time  of 
the  conspiracy,  and  ascertainable  by  the  pleader,  their  names  should 
be  specified  in  the  indictment.^  Where,  however,  the  conspiracy 
was  to  defraud  a  class  not  capable  of  being  at  the  time  resolved 
into  individuab,  or  to  defraud  the  public  generally,  then  the  speci- 
fication of  names  is  impracticable,  and  hence  unnecessary.* 

An  intent  to  cheat  A.  as  an  individual  is  not  sustained  by  evi- 
dence of  an  intent  to  cheat  the  public  generally.* 

1  R.  V.  King,  7  Q.  B.  806,  reversing  «  See   People  v.  Arnold,  46  Mich. 

8.  C,  7  Q.  B.  782 ;  D.  k  M.  741.    See  268. 

infra,  §  1400.    For  filler  statement  of  *  Ibid.;  R.  v.  De  Berenger,  3  M.  & 

R.  V,  King,  see  tupra  §  1348.  S.  67  ;  Com.  li.  Jndd,  2  Mass.  329. 

s  3  M.  &  S.  67.  •  Infra,  §  1403. 

*  9  Ad.  &  El.  686. 
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6.   Venue. 

§  1897.  Although  technically  the  place  ^here  the  conspiracy  is 
entered  into  is  the  place  of  venney*  yet  it  is  generally 
held  that  the  venue  may  be  laid,  as  to  any  or  all  of  the   may^be  in 
conspirators,  in  the  county  in  which  an  act  was  done  by   ^^^  °^ 
any  of  them  in  furtherance  of  their  common   design ; 
and  consequently  in  this  county  all  the  co-conspirators  are  indict- 
able.« 

If  a  conspiracy  be  once  established,  although  it  was  concocted 
out  of  the  jurisdiction  of  the  court,  an  overt  act  committed  by  one 
of  the  conspirators  within  the  jurisdiction  of  the  court,  in  the  pur- 
smt  of  the  common  object  of  said  conspiracy,  is  the  act  of  each 
conspirator.  In  such  case  we  are  to  view  the  overt  act,  wherever 
committed,  as  a  renewal  of  the  original  conspiracy  by  all  the  con- 
spirators.' 

An  acquittal  in  one  State,  where  one  overt  act  was  performed,  is 
no  bar  to  a  prosecution  in  another  State,  where  another  overt  act 
was  performed.^ 

>  R.  r.  Best,  1  8alk.  174 ;   2  Ld.  held  to  be  satisfied  bj  orert  acts  done 

"BAym,  1167  ;  R«  v.  Kohn,  4  F.  &  F.  68.  by  some   of  the   defendants    in    the 

*  Supra,  §  287 ;  R.  v.  Ferguson,  2  oonnty  where  the  trial  was  had  in 

Stark.  (N.  P.)  489 ;  Com.  p.  Corlies,  3  prosecution  of  the  conspiracy.    R.  v. 

Brews.  675 ;  S.  C,  8  Phila.  450  ;  Peo>  Bowes,  cited  in  R.   v.  Brisac,  rapra." 

pie  r.  Arnold,  46  Mich.  268.  Roscoe's  Cr.  Ev.  p.  422. 

<'It  has  been  said  by  the  Court  of       *  Supra,   §  280;    Whart.  Confl.   of 

King's  Bench,  that  there  seems  to  be  Laws,  §§  877,  924;  Com.  v.  White,  123 

no  reason  why  the  crime  of  oonspir-  Mass.  430 ;  Com.  v.  Corlies,  3  Brews, 

acy,  amounting  only  to  a  misdemean-  575;  8.  C,  8  Phila.  450;  Bloomer  v. 

or,  ought  not  to  be  tried  whereTer  one  State,  48  Md.  521 ;  Johns,  v.  State,  19 

distinct  orert  act  of  conspiracy  was  in  Ind.  421 ;    State  v,  Chapin,  17  Ark. 

fact  committed,  as  well  as  the  crime  of  561 ;  State  v.  Hamilton,  13  Nev.  386 ; 

high  treason,  in  compassing  and  imag-  and  other  cases  cited  infra,  §  1405. 
ining  the  death  of  the  king,  or  in  con-        *  Bloomer  v.  State,  ut  ntpra. 
spiring  to  levy  war.    R.  v.  Brisao,  4        "  Questions  of  great  difficulty  may 

Hast,  171.    So  where  the  oonspirai^,  occur  with  re8i>ect  to  jurisdiction  in 

as  against  all  the  defendants,  having  conspiracy.    In  Brisac's  Case  (1803)  it 

been  prored,  by  showing  a  community  was  held,  that   although  the  agree- 

of  criminal  purpose,  and  by  the  Joint  ment  was  made  at  a  place  out  of  the 

cooperation  of  the  defendants  in  for-  Jurisdiction  of  the  common  law  courts, 

warding  the  objects  of  it  in  different  it  was  yet  triable   in    the   ordinary 

counties  and  places,  the  locality  re-  criminal  courts  in  England  if  an  overt 

quired  for  the  purpose  of  trial  was  act  in  execution  of  it  was  done  in  Bng« 
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VI.  EVIDBNOB. 

Proof  of  Contpiraejf. 

§  1898.  The  actual  fact  of  conspiring  may  be  inferred,  as  bas 
Proof  of  been  said,  from  circumstances,  and  the  concurring  con- 
conspiracy  duct  of  the  defendants  need  not  be  directly  proved.*  Any 
joint  action  on  a  material  point,  or  collocation  of  inde- 
pendent but  cooperative  acts,  by  persons  closely  associated  with 
each  other,  is  held  to  be  sufficient  to  enable  the  jury  to  infer  con- 
land  by  an  innocent  agent  of  one  of  the  prisoner  was  party  to  the  conspir- 
the  conspirators  for  this  purpose.  In  acy  at  all,  it  was  not  so  limited,  for  it 
Bernard's  Case,  1  F.  &  F.  240  (see  was  clearly  contemplated  that  the  ship 
supra t  §  287),  a  question  occurred  might  be  destroyed  off  the  bar  at 
whether  a  person  could  be  indicted  in  Ramsgate,  which  would  be  within  the 
England  for  having  counselled  in  Eng-  jurisdiction.  The  offence  of  conspir- 
land  the  murder  of  an  alien  in  Paris,  acy  would  be  committed  by  any  per- 
The  defendant  was  acquitted,  and  the  sons  conspiring  together  to  commit  an 
point  was  not  determined  ;  but  in  1861  unlawful  act  to  the  prejudice  or  injury 
the  24  &  25  Vict.  c.  100,  s.  4,  provided  of  others,  if  the  conspiracy  was  in  this 
for  conspiracies  and  other  offences  of  country,  although  the  overt  acts  were 

this  kind,  not,  however,  by  applying    abroad For  the  principal  of- 

to  the  offenders  the  general  clauses  re-  fence  ....  the  prisoner  could  not  be 

lating  to  accessaries,  but  by  a  special  indicted  in  this  country,  as  he  is  a 

enactment  making  the  offence  a  misde-  foreigner,  and  the  ship  was  foreign, 

meaner.    See  1  Russ.  by  Qr.  760,  967 ;  and  the  offence  was  committed  on  the 

and  see,  also,  supra,  §§  279,  287  et  seq,  high  seas.' ''    Roecoe,  ui  sup>    But  see 

In  Kohn's  Case,  4  F.  &  F.  68  (1864),  fully,  supra,  §  287. 

a  conspiracy  was  formed  in  England  by  The  subject  of  jurisdiction  over  con* 

the  defendant  and  others  for  casting  spiracles    to   commit  extra-territorial 

away  a  foreign  ship  in  order  to  prejn-  crimes  is  discussed  by  me  in  theCrimi- 

dice  the  underwriters.    The  ship  was  nal  Law  Magazine  for  March,  1885. 

scuttled  when  out  of  the  jurisdiction,  >  Whart.  Cr.  Ev.  §§  32,  698 ;  R.  v. 

by  the  defendant    and   others,  who  Parsons,  1  W.  Bla.  392 ;  R.  r.  White* 

appear   all  to  have  been  foreigners,  house,  6  Cox  C.  C.  38 ;  U.  8.  v.  Bab- 

Willes,  J.,  is  reported  to  have  told  the  cock,  3  Dill.  581 ;   U.  S.  v.  Graff,  14 

jury  that '  The  ship  was  a  foreign  ship,  Blatch.  381 ;  U.  S.  v.  Cole,  5  McLean, 

and  she  was  sunk  by  foreigners  far  from  513  ;  Kelley  v.  People,  55  N.  Y.  566 ; 

the  English  coast,  and  so  out  of  the  Neudeoker  v.  Kohlberg,  81  N.  Y.  297 ; 

jurisdiction  of  our  courts.     But    the  People  v,  Lyon,  40  Hun,  623  ;  Tarboz 

conspiracy  in  this  country  to  commit  v.  State,  38  Ohio  St.  581 ;  Bloomer  «. 

the  offence  is  criminal  in  our  law.  And  State,  48  Md.  521 ;  State  v.  Arnold,  48 

this  case  does  not  raise  the  question  Iowa,  566 ;  Jones  v»  State,  64  Ind.  562 ; 

which  arose  in  R.  v.  Bernard,  as  to  a  State  v.  Sterling,  34  Iowa,  443 ;  Har* 

conspiracy  limited  to  a  criminal  offence  din  v.  State,  4  Tex.  Ap.  355  ;  Loggins 

to  be  committed  abroad.    For  here,  if  v.  State,  13  Ibid.  211. 
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currence  of  sentiment ;  and  one  competent  witness  will  suffice  to 
prove  the  cooperation  of  any  individual  conspirator.^  If,  therefore, 
it  appear  that  two  or  more  persons,  acting  in  concert,  are  appa- 
rently pursuing  the  same  object,  often  by  the  same  means,  one 
performing  part  of  an  act,  and  the  other  completing  it,  for  the 
attainment  of  the  object,  the  jury  may  draw  the  conclusion  that 
there  is  a  conspiracy.' 

§  1899.  All  who  join  a  conspiracy  at  any  time  after  its  forma- 
tion become  conspirators ;'  and,  as  will  be  seen,  the 
prosecutor  may  go  into  general  evidence  of  the  conspi-   to^prior^*^^ 
racy,  before  he  irives  evidence  to  connect  the  defendants   ^^i^  "°- 
with  it.^    It  is  not  necessary,  therefore,  to  show  a  com- 

1  R.  r.  Cope,  1   Stra.  144 ;  Com.  v.  that  we  are  able  to  become  satisfied 

Crowninsliield,  10  Pick.  497.  that  they  have  been  the  results  not 

*  R.  v.  Marphy,  8  C.  &  P.  297 ;  Com.  merely  of  individual,  bat  the  products 

r.  Warren,  6  Mass.  72.  of   concerted    and  associated    action, 

"  In   prosecutions  for  criminal  con-  which,  if  considered  separately,  might 

spiracles, "   says    Judge    King,   '*  the  seem  to  proceed  ezclusivnly  from  the 

proof  of  the  combination  charged  must  immediate  agents  to  them  ;  but  which 

almost  always  be  extracted  from  the  may  be  so  linked  together  by  circum- 

circumstances      connected    with    the  stances,  in  themselves  slight,  as  to  leave 

transaction  which  forms  the  subject  of  the  mind  fully  satisfied  that  these  appa- 

the    accusation.      In   the   history    of  rently  isolated  acts  are  truly  parts  of  a 

criminal  administration,  the    case    is  common  whole  ;  that  they  have  sprung 

rarely  found  in  which  direct  and  posi-  from  a  common  object,  and  have  in  view 

tive  evidence  of  criminal  combination  a  common  end.    The  adequacy  of  the 

exists.    To  hold  that  nothing  short  of  evidence  in  prosecutions  for  a  criminal 

such  proof  is  suflicient  to  establish  a  conspiracy  to  prove  the  existence  of  such 

conspiracy  srould  be  to  give  immunity  a  conspiracy,  like    other  questions  of 

to  one  of  the  most  dangerous  crimes  the  weight  of  evidence,  is  a  question  for 

which  infest  society.     Hence,  in  order,  the  jury/'     Com.  v,  MTlean,  2  Par. 

to  discover  conspirators,  we  are  forced  363,  368-9.    See  to  same  effect,  R.  v. 

to  follow  them  through  all  the  devious  Parsons,  1  W.  Bl.  392 :  R.  v.  Murphey, 

windings  in  which  the  natural  anxiety  8  C.  &  P.  297 ;  R.  v.  Deasy,  15  Cox  C. 

of  avoiding  detection  teachings  men  so  C.  334 ;  U.  S.  r.  Gk>ldberg,  7  Biss.  175  ; 

circumstanced  to  envelop  themselves,  Street  v.  State,  43  Miss.  2 ;   State  v. 

and  to  trace  their  movements  from  the  Sterling,  34  Iowa,  443. 

slight,  but  often   unerring,  marks  of  •  Supra,  §  1341  a;  People r.  Mather, 

progress  which  the  most  adroit  cun-  4  Wend.  229 ;  Den  v.  Johnson,  3  Har. 

ning  cannot  so  effectively  obliterate,  (N.  J.)  87 ;  State  r.  Trexler,  2  Car.  L. 

as  to  render  them  unappreciable  to  the  Rep.  90.    See  R.  v.  McMahon,  26  Up. 

eye  of  the  sagacious  investigator.     It  Can.  (Q.  B.)  195. 

is  from  the  circumstances  attending  a  *  Infra,  §  1401 ;  R.  v.  Hammond,  2 

criminal,  or  a  series  of  criminal  acts,  Esp.  718. 
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plicity  of  the  defendants  in  the  preliminary  stages  of  the  offence. 
Thus,  on  an  indictment  for  a  conspiracy  to  defraud  by  false  repre- 
sentation of  solvency,  it  Tvas  held  by  Lord  Campbell  that  defend- 
ants may  bo  conTicted  ^rho  had  no  knowledge  of  the  transactions 
^hich  resulted  in  insolvency,  provided  they  were  aware  of  the 
result,  and  concurred  in  the  representations  in  furtherance  of  the 
common  design,  even  though  they  did  so  with  no  motive  of  particu- 
lar benefit  to  themselves.^  Nor  does  the  entrance  of  new  parties 
affect  the  identity  of  a  conspiracy.' 

§  1400.  The  offence  of  conspiracy,  so  it  is  sud,  is  rendered  com- 
plete by  the  bare  en<ragement  and  association  of  two  or 
act  neces-  more  persons  to  break  the  law,  without  an  overt  act  com- 
^^'  pleted  by  the  conspirators  ;•  but  this  must  be  construed 

to  mean  a  conspiracy  evidenced  in  facts,  since  it  is  impossible  to  see 
how  a  conspiracy  can  be  proved  except  by  adducing  facts  which  are 
more  or  less  overt  acts.  A  word  or  a  sign  is  as  much  an  overt  act 
as  a  battle,  yet  no  conspiracy  can  be  proved  without  proving  words 
or  signs.  But  in  any  view  the  active  consent  of  two  or  more  is 
essential.^ 

If  any  overt  act  be  proved  in  the  county  where  the  venue  is 
laid,  other  overt  acts,  either  of  the  same  or  others  of  the  conspirators, 
may  be  given  in  evidence,  although  committed  in  other  counties.^ 

If  any  overt  act  is  introduced  as  descriptive  of  the  offence  and 
as  limiting  the  conspiracy  charge,  a  variance  in  the  statement  of 
the  act  is  fatal.*  It  is  otherwise  when  the  conspiracy  charge  is 
complete  in  itself,  in  which  case  the  overt  act  may  be  treated  as 
surplusage.^  In  some  jurisdictions,  as  has  been  seen,  overt  acts  are 
essential  to  the  offence.' 

I  R.  V.  Esdaile,  1  F.  &  F.  213 ;  S.  C,  People,  4  Mich.  414 ;  SUte  v.  Palle,  12 

nom.  R.  f .  Brown,  7  Cox  C.  C.  442.  Minn.  164  ;  iBaacs  r.  State,  48  Miss. 

>  U.  S.  r.  Nannemaoher,  7  Biss.  111.  234.    That  there  must  be  an  embodi- 

•  Supra,  §§  1338,  1382 ;  O'Connell  tr.  ment  in  acts,  see  tupra,  ^  1338 ;  U.  S. 

R.,  11  CI.  &  Fin.  155  ;  9  Jar.  25 ;  State  v.  Goldberg,  7  Biss.  175. 

V.  Straw,  42  N.  H.  393 ;  Resp.  v.  Ross,  <  Supra,  §  1341  a,  and  oases  there 

2  Yeates,  1 ;  Collins  v.  Com.,  3  S.  &  R.  cited  ;  Mnlcahy  v.  R.,  L.  R.  3  H.  L. 

220 ;  Com.  v.  McKisson,  8  Ibid.  420 ;  306.     Svpra,  §  1388. 

SUte  V.  Yonng,   37  N.    J.    L.    184 ;  •  R.  v,  Bowes,  cited  4  Bast,  171.    8e« 

Bloomer  v.  SUte,  48  Md.  521 ;  SUte  v.  Mpra,  §§  287  et  seq,,  1397. 

Buchanan,  6  Har.  &  John.  317 ;  Lan-  •  Infra,  $  1403. 

dringham  v.  State,  49  Ind.  186  ;  SUte  i  Supra,  §  1382. 

V.  Cawood,  2  Stew.  360;  Alderman  v,  *  Supra,  §§  1356  a,  1384. 
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§  1401.  It  was  considered  in  the  Queen's  case,  that  on  a  prose- 
cution for  a  crime  to  be  proved  by  conspiracy,  general 
evidence  of  an  existing  conspiracy  may  in  the  first  in-  ^^'jJenoe  at 
stance  be  received,  as  a  preliminary  step  to  that  more  discretion 
particular  evidence  by  which  it  is  to  be  shown  that  the 
individual  defendants  were  guilty  participators  in  such  conspiracy ; 
and  that  this  is  often  necessary  to  render  the  particular  evidence 
intelligible,  and  to  show  the  true  meaning  and  character  of  the  acts 
of  individual  defendants.  In  such  cases  the  general  nature  of  the 
whole  evidence  intended  to  be  adduced  should  be  opened  to  the 
court ;  and  if  upon  such  opening  it  should  appear  manifest  that 
subsequently  no  particular  proof  sufficient  to  affect  the  individual 
defendants  is  intended  to  be  adduced,  it  would  become  the  duty  of 
the  judge  to  stop  the  case  in  limine^  and  not  to  allow  the  general 
evidence  to  be  received,  which,  even  if  attended  with  no  other  bad 
effect,  such  as  exciting  an  unreasonable  prejudice,  would  certainly 
be  a  useless  waste  of  time.^  But  ordinarily  it  is  only  necessary  to 
prove  the  acts  of  particular  defendants,  leaving  the  question  of 
conspiracy  to  be  determined  by  inference.' 

*  Queen's  Case,  2  Brod.  &  Bing.  284.  party's  own  act,  and  cannot  be  coU 
Supra,  §  1399.  lected  from  the  acts  of  others,  inde- 

*  R.  V,  Brittain,  3  Cox  C.  C.  76 ;  R.  pendent  of  his  own,  as  by  express  evi-* 
o.  Blake,  6  Q.  B.  126 ;  Bloomer  v.  State,  dence  of  the  fact  of  a  previoas  con- 
48  Md.  521.  spiracy  together,  or  of  a  concurrent 

The  authorities  are  thus  noticed  by  knowledge  and    approbation  of  each 

Sir  J.  F.  Stephen,  Rose.  Cr.  Bv.  414 :—  other's  acts.'     1  East  P.  C.  96.    But  it 

''  It  is  a  question  of  some  difficulty  is  observed  by  Mr.  Starkie  that  in  some  • 

how  far  it  is  competent  for  the  prose-  peculiar  instances  in  which  it  would, 

cutor  to  show,  in  the  first  instance,  the  be  difficult  to  establish  the  defendant's  • 

existence  of  a  conspiracy  amongst  other  privity  without  first  proving  the  exists 
persons  than  the  defendants,  without  *  ence  of  a  conspiracy,  a  deviation  has 

showing,  at  the  same  time,  the  knowl-  been  made  lErom  the  general  rule,  aud 

edge  or  concurrence  of  the  defendants,  evidence  of  the  acts   and  conduct  of ' 

but  leaving  that  part  of  the  case  to  be  others  has  been  admitted  to  prove  the 

subsequently  proved.    The  rule  laid  existence  of  a  conspiracy  previous  to> 

down  by  Mr.  East  is  as  follows  :  '  The  the  proof  of  the  defendant's  privity, 

conspiracy  or  agreement  among  several  2  Stark.  Ev.  234,  2d  ed.     So  it  seems  • 

to  act  in  concert  for  a  particular  end  to  have  been  considered  by  Mr.  Justice - 

must  be  established  by  proof,  before  Buller,  that  evidence  might  be,  in  the- 

any  evidence  can  be  given  of  the  acts  first  instance,  given  of  a  conspiracy^, 

of  any  person  not  in  the  presence  of  the  without  proof  of  the  defendant's  par*^ 

prisoner ;    and  this    must,  generally  ticipation   in  it.     '  In   indictments  of'* 

speaking,  be  done  by  evidence  of  the  this  kind,'  he  says,  *  there  are  twt> 
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§  1402.  But  it  needs  something  more  than  a  proof  of  mere  pas- 
^^^  ^  sive  cognizance  of  fraudulent  or  illegal  action  of  others 
nizanceof  to  Sustain  conspiracy.^  There  must  be  shown  some  sort 
action  no  of  active  participation  by  the  parties  charged.'  Of  this 
conspiracy.  ^^  ^^^^  ^^  illustration  in  an  English  trial  before  Martin, 
B.,  where  certain  wharfingers  and  their  servants  were  indicted  for  a 
conspiracy  to  defraud  by  false  statements  as  to  goods  deposited  with 
them  and  insured  by  the  owners  against  fire.  It  was  held,  that  evi- 
dence that  false  statements  were  knowingly  sent  in  by  the  servants, 
which  would  be  for  the  benefit  of  the  masters,  and  that  afterwards 
the  servants  took  fraudulent  means  to  conceal  the  falsehood  of  the 
statements,  with  evidence  that  the  employers  had  the  means  of  know- 
ing the  falsehood  and  knew  of  the  devices  used  to  conceal  it,  was  not 
sufficient  to  sustain  the  charge  of  a  fraudulent  conspiracy  between 
the  employers  and  servants.'  There  must  be  a  concurrence  in  the 
common  design.^  And  we  may  also  hold  Uiat  mere  sympathy  with 
a  conspiracy  not  exhibiting  itself  in  overt  acts  does  not  make  a  per- 
son a  co-conspirator.' 

§  1408.  Any  material  variance  as  to  the  means  used  is  fatal.' 

things  to  be  cx)n8idered :  first,  whether  v.  Hant,  3  B.  &  Aid.  566,  where  evi- 

anj  conspiracy  exists  ;  and  next,  what  dence  of  drilling  at  a  different  place 

share  the  prisoner  took  in  the  conspire  two  days  before,  and  hissing  an  obnox- 

aoy.'    He  afterwards  proceeds,  '  Before  ions  person,  was  held  receivable.     R. 

the  evidence  of   t^e   conspiracy  can  v.  Frost,  9  C.  &  P.  129 ;  2  Russ.  hy 

affect  the    prisoner  materially,   it  is  Qreave,  700."    See  tn/Ws,  §  1404. 

necessary  to  make  out  another  point,  >  See  supra,  §§  211  d,  227,  1341  a. 

vis.,  that  he  consented  to  the  extent  *  Supra,  §  227. 

that  the  others  did.'    R.  v.   Hardy,  *  R.  v.  Barry,  4  F.  &  F.  389. 

Qarney's  ed.  vol.  i.  pp.  306,  369 ;  2  *  R.  v»  Boulton,  12  Cox  C.  C.  87. 

SUrk.  Ev.  234,  2d  ed •  Supra,  §  211  d ;  SUte  v.  Cox,  65 

**  It  has  since  been  held,  that  the  Mo.  29 ;  Connonghty  v.  State,  1  Wis. 

prosecutor  may  either  prove  the  con-  169  ;  People  r.  Leith,  52  Cal.  251. 

spiracy  which  renders  the  acts  of  the  *  R.  i^.  Whitehouse,  6  Cox  C.  C.  38. 

conspirators  admissible  in  evidence,  or  See  R.  v.  Barry,  4  F.  &  F.  389 ;  R.  r. 

he  may  prove  the  acts  of  the  different  Banks,  12  Cox  C.  C.  392 ;  Com.  r.  Har- 

persons,  and  thus  prove  the  conspiracy,  ley,  7  Met.   506  ;  Com.  r.  Kellogg,  7 

Where,  therefore,  a  party  met,  which  Cush.  473. 

was  joined  by  the  prisoner  the  next  In  R.  r.  Whitehouse,  supra,  the  in- 
day,  it  was  held,  that  directions  given  dictment  alleged  that  I.  W.,  C.  W., 
by  one  of  the  party  on  the  day  of  their  and  J.  W.,  being  persons  in  indigent 
meeting,  as  to  where  they  were  to  go,  circumstances,  and  intending  to  de- 
and  for  what  purpose,  were  admissible,  fraud  tradesmen  who  should  supply 
and  the  case  was  said  to  fall  within  R.  them  with  goods  upon  credit,  conspired 
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Thus  an  indictment  for  a  conspiracy,  charging  the  object  of  the  con- 
spiracy to  be  to  cheat  and  defraud  the  citizens  at  large, 
or  particular  individuals,  out  of  their  land  entries,  is  not  ^^^^l  n, 
supported  by  evidence  that  the  defendants  conspired  to  ^^2^°*' 
make  entries  in  the  land  office  before  it  was  opened,  or 
before  it  was  declared  to  be  opened,  or  after  it  was  opened,  for  the 
purpose  of  appropriating  lands  to  their  own  use  and  excluding 
others.*    Variance  as  to  time  is  immaterial.' 

§  1404.  Whether,  in  an  indictment  for  a  conspiracy  to  commit  a 
wronff,  evidence  of  an  attempt  about  the  same  time,  by 
the  same  defendants,  with  the  same  or  similar  means,  to  conspiracy 
commit  a  similar  wrong,  has  been  elsewhere  generally   ^^. 
discussed.*     On  the  one  hand,  it  is  argued  that  such 


to  cause  J.  W.  to  be  repated  and  be*  chattels  from  a   tradesman,  withoat 

lieved  to  be  a  person  of  considerable  paying  for  them,  with  intent  to  defraud 

property  and  in  opulent  circnmstances,  him  thereof,  is  supported  by  proof  of 

for  the  purpose  and  with  the  intent  of  overt  acts  from  which  a  conspiracy  may 

cheating  and  defrauding  divers  per-  be  inferred,  without  proof  of  any  such 

sons,   being    tradesmen,   who  should  false  pretence  as  is  required  in  an  In- 

bargain  with  them  for  the  sale  to  J.  W.  dictment  for  obtaining  goods  by  false 

of  goods,  the  property  of  such  last-  pretences.    Ibid, 

mentioned  persons,  of  great  quantities  i  State  v.  Trammel,  2  Ired.  379.   Su- 

of  such  goods,  without  paying  for  the  pro,  §  1396. 

same,  with  intent  to  obtain  to  them*  An  averment,  in  an  indictment  for 
selves  money  and  other  profits.  This,  conspiracy,  that  the  defendants  con- 
it  was  held,  was  not  supported  by  spired  to  defraud  A.,  is  not  supported 
proof  that  C.  W.  and  J.  W.,  being  the  by  proof  that  they  conspired  to  defraud 
wife  and  daughter  of  I.  W.,  repre-  the  public  generally,  or  any  individual 
sen  ted  that  they  were  in  independent  whom  they  might  be  able  to  defraud, 
circumstances,  their  income  being  in-  Com.  v,  Harley,  7  Met.  506.  Supra^  § 
terest  of  money  received  monthly ;  at  1396. 

another  time,  when  engaging  lodgings.  We  have  already  seen  that  in  cases 

that  they  were  not  in  the  habit  of  living  of  this  class  it  is  suflicient  to  prove 

in   lodgings,  and  that  they  obtained  overt  acts  from  which  such  a  conspir- 

various  goods  from  tradesmen  on  credit,  acy  could  be  inferred,  without  proof 

under  circumstances  that  showed  an  of  any  technical  false  pretence.    R.  v. 

intent  to  defraud,  but  no  proof  being  Whitehonse,  6  Cox  C.  C.  38.    Supra,  § 

adduced  that  those  goods  were  obtained  1 364 

by  reason  of  any  of  those  general  state-  *  U.   S.   v.   Graff,   14  Blatch.   381 ; 

ments.     It  was   further  ruled  that  a  Whart.  Cr.  £v.  §§  91  et  aeq, 

count  charging  the  defendants  with  *  Whart.  Cr.  Ev.  §§  23  e<  ieq. 

conspiring,  by  divers  subtle  means  and  The  question  in  such  cases  is  whether 

false  pretences,  to  obtain  goods  and  the  transaction  proposed  to  be  proved 
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evidence  is  proper  to  show  the  conspiracy ;  on  the  other,  that  it 
should  be  excluded  as  showing  a  distinct  and  substantive  offence. 
On  an  indictment  tried  before  Lord  Ellenborough,  at  nisi  priusj 
charging  that  the  defendants,  being  persons  of  evil  fame,  and  in  low 
and  indigent  circumstances,  conspired  together  to  cause  themselves 
to  be  reputed  persons  of  considerable  property,  and  in  opulent 
circumstances,  for  the  purpose  of  defrauding  one  A.  B.,  evidence 
being  given  of  their  having  hired  a  house  in  a  fashionable  street, 
and  represented  themselves  to  one  tradesman  employed  to  furnish 
it  as  people  of  large  fortune,  a  witness  was  called  to  show  that  at  a 
different  time  they  had  made  a  similar  representation  to  another 
tradesman.  It  was  objected  that  the  evidence  formed  a  new  offence ; 
and  that  the  prosecutor  having  elected  in  his  indictment  to  press  a 
particular  charge,  it  was  not  just  to  enable  him  to  spring  another  on 
the  defendants  without  notice.  The  court,  however,  admitted  the 
evidence,  and  the  defendants  were  convicted.^ 

But  in  a  later  case,  where  the  defendant  was  charged  with  con- 
spiring  with  other  persons  unknown  ^^  to  cheat  and  defraud  J.  D. 
and  others,"  and  the  overt  acts  laid  were,  that  the  defendant  did 
falsely  pretend  to  J.  D.  that  he  was  a  merchant  named  G.,  and  did, 
under  color  of  pretended  contract  with  J.  D.,  for  the  purchase  of 
certain  goods  of  ^^  the  said  J.  D.  and  others,"obtain  a  large  quantity 
of  the  goods  ^^  of  the  said  J.  D.  and  others,"  with  intent  to  defraud 
^^  the  said  J.  D.  and  others,"  it  was  held  by  the  judges  that  the 
words  ^^  and  others,"  throughout  this  indictment,  must  be  taken  to 
mean  the  other  partners  of  J.  D.,  and  not  other  persons  wholly 
unconnected  with  J.  D.,  and  that,  on  the  trial  of  the  indictment, 

was  part  of  a  system  with  that  under  to  show  the  intention  of  snch  defendant 

trial.    Tarbox  v.  State,  38  Ohio.  St.  in  assembling  and  attending  the  meet- 

581.  ing  in  question,  at  which  he  also  pre- 

In  R.  V.  Hunt,  3  B.  &  Aid.  566,  it  sided, 
was  held  that  on  an  indictment  for  It  was  further  held  that  on  proof  of 
conspiring  and  untawfullj  meeting  for  systematic  co-operation  between  several 
the  purpose  of  exciting  discontent  and  bands  of  rioters,  the  riotous  misconduct 
disaffection,  resolutions  passed  at  a  of  the  members  of  one  band  was  ad- 
former  meeting,  in  another  place,  and  missible  against  the  members  of  an- 
at  which  one  of  the  defendants  pre-  other  band.  See  Whart.  Cr.  £y.  §§23 
sided,  the  professed  object  of  which  et  seq, 

meeting  was  to  fix  the  meeting  men-  ^  R.  v,  Roberts,  1  Camp.  399.    See 

tioned  In  the  indictment,  are  admissible  Resp.  v.  Hevioe,  2  Yeates,  114. 
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evidence  was  not  admissible  to  show  that  the  defendant  attempted 
to  defraud  other  persons  wholly  unconnected  with  J.  D.^ 

§  1405.  Each  co-conspirator  is  liable  for  the  overt  acts  of  his 


§  1406.  The  declarations  of  one  conspirator,  in  further-   ^^ 

ance  of  the  common  design,  are  admissible  against  his   P^^^'y 
co-conspirators,  though  such  declarations  cannot  be  re-   co-conspir- 
ceived  if  made  after  the  termination  of  the  conspiracy,   missibie' 
nor  are   they  admissible   to  prove  the  conspiracy.^    A   2fdi°other 

party  acting  as  a  decoy  cannot  be  regarded  as  a  co- 

1  R.  V.  Steel,  C.  &  M.  337.  See  Ji^ro,  bility  of  this  evidence,  whether  the 

i  1396.  other  conspirators  be  indicted  or  not, 

On  an  indictment  for  a  conepiracj  or  tried  or  not ;  for  the  making  of  them 

in  inveigling  a  joung  girl  from  her  co-defendants  would  give  no  additional 

mother's  house,  and  reciting  the  mar-  strength  to  their  declarations  as  against 

riage  ceremony  between  her  and  one  of  others.    The  principle  upon  which  they 

the  defendants,  a  subsequent  carrying  are  admissible  at  all  is,  that  the  acts 

her  oir,  with  force  and  threats,  after  and  declarations  are  those  of  persons 

she  had  been  relieved  on  a  habeas  corpus^  united  in  one  common  design ;  a  prin- 

was  allowed  to  be  given  in  evidence,  ciple  wholly   unalTected  by  the  con- 

Resp.   r.   Hevice,   2  Yeates,  114.     So  sideration  of   their   being  jointly  in- 

where  the  defendants  :vrere    charged  dieted.    2Stark.  £v.  237,  2ded.,  5ai;»ra, 

with  a  conspiracy,  in  several  counts,  p.  89.    Where  an  indictment  charged 

alleging   several    conspiracies  of   the  the  defendant    with  conspiring  with 

same  kind  on  the  same  day,  the  prose-  Jones,  who  had  been   previously  con- 

cntor  was  permitted  to  give  evidence  of  victed  of  treason,  to  raise  insurrections 

several  conspiracies  on  different  days,  and  riots,  and  it  was  proved  that  the 

R.  V.  Levy,  2  Stark.  458  ;  but  see  R.  v.  defendant  had  been  a  member  of  a 

Steel,  C.  k  M.  337.  chartist  association,   and  that   Jones 

s  Supra,  §§  213-247,  397;  tJ.  S.  v,  was  also  a  member,  and  that  in  the 
Donan,  11  Blatch.  168 ;  U.  S.  v.  Gold-  evening  of  the  3d  of  November  the  de- 
berg,  7  Biss.  175  ;  Collins  v.  Com.,  3  S.  fendant  had  been  at  Jones's  house,  and 
&  R.  220 ;  Brown  r.  Smith,  83  lU.  291 ;  was  heard  to  direct  the  people  there 
Smith  r.  State,  52  Ala.  407 ;  Jackson  assembled  to  go  to  the  race-course, 
V,  State,  54  Ibid.  234 ;  Peden  p.  State,  where  Jones  had  gone  on  before  with 
61  Miss.  268 ;  State  v.  Jackson,  29  La.  others ;  it  was  held  that  a  direction 
An.  354.  given  by  Jones,  in  the  forenoon  of  the 

*  Supra,  ($  287,  1397.  See  Whart.  same  day,  to  certain  parties  to  meet  on 
Cr.  Ev.  (  693*  the  race-course,  was  admissible ;  and  it 

*  Whart.  Cr.  Ev.  §§  698  H  $eq.,  being  further  proved  that  Jones  and 
where  the  cases  are  given  in  detail.  See,  the  persons  assembled  on  the  race- 
also,  tupra,  §§  213-214.  ''  It  seems  to  course  went  thence  to  the  New  Inn  ;  it 
make  no  dilferenoe  as  to  the  admissi-  was  held,  that  what  Jones  said  at  the 
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conspirator,  8o  as  to  make  those  with  whom  he  acts  responsible  for 
what  he  does.^ 

VII.   VKRDICT. 

§  1407.  Two  or  more  defendants  must  be  joined  to  constitute  the 
offence  ;  and  if  only  two  are  joined,  an  acquittal  of  one 
quitting^i  is  an  acquittal  of  the  other,  unless  there  be  allegation 
lendant  uTa  ^^^  proof  of  co-defendants  unknown."  Nor  can  a  con- 
generai  ac-  viction  of  One  of  two  co-conspirators  be  sustained  when 
the  jury  do  not  agree  as  to  the  other.*  A  husband  and 
wife  cannot  be  joined  as  the  sole  conspirators.^ 

New  Inn  was  admissible,  as  it  was  all  Upon    a    oonnt    in    an    indictment 

part  of  the  transaction.    R.  v.  Shel-  against  eight  defendants  charging  one 

lard,  9  C.  &  P.  277.    The  letters  of  one  conspiracy  to  effect  certain  objects,  a 

ofthe  defendants  to  another  have  been,  finding  that  three  of   the  defendants 

nnder  certain  circumstances,  admitted  are  guilty  generally,  that  five  of  them 

as  evidence  for  the  former,  with  the  are  guilty  of  conspiring  to  effect  some, 

view  of  showing  that  he  was  the  dupe  and  not  guilty  as   to  the  residue,  of 

of  the  latter,  and  not  a  participator  in  these  objects,  is   bad   in  law  and  re- 

the  fraud.     R.  r.  Whitehead,  1  Dow.  pugnant ;  inasmuch  as  the  finding  that 

&  Ry.  N.  P.  61."    Rose.  Cr.  Ev.  p.  the  three  were  guilty  was  a  finding 

418.  that  they  were  guilty  of   conspiring 

>  Williams  v.  State,  55  Ga.  391.  with  the  other  five   to  effect   all  the 

•  0*Connell  r,  R.,  11  CI.  &  F.  155 ;  objects  of  the  conspiracy,  whereas  by 
R.  V.  Thompson,  16  Q.  B.  155 ;  R.  v.  the  same  finding  it  appears  that  the 
Manning,  L.  R.  12  Q.  B.  D.  241 ;  51  L.  other  five  were  guilty  of  conspiring  to 
T.  N.  S.  121.  effect  only  some  of  th^  objects.     Ibid. 

*  R.  V.  Manning  ut  sup.  Modifying  In  a  case  already  noticed  (ni/>ra, 
R.  V.  Cookes,  7  D.  &  R.  673 ;  5  B.  &  C.  §  1393),  A.  was  indicted  for  conspiring 
538.  with  Y.  and  Z.,  and  other  persons  to 

«  5tipra,  §§  1337-9,  1392-3 ;  Whart.  the  jurors  unknown.      The   evidence 

Cr.  PI.  k  Pr.  305.  was  confined  to  A.,  Y.,  and  Z.,  and  the 

Where  a  count   in   an    indictment  jury  were  of  opinion  that  A.  conspired 

charged  several  defendants  with  con-  with  either  Y.  or  Z.,  but  said  that  they 

spiring  together  to  do  several  illegal  did  not  know  with  which.     Y.  and  Z. 

acts,  and  the  Jury  found  one  of  them  where  thereupon  both  acquitted.     It 

guilty  of  conspiring  with  some  of  the  was  held  that  A.  was  entitled  to  be 

defendants  to  do  one  of  the  acts,  and  acquitted  also.    R.  v.  Thompson,  16  Q. 

guilty  of  conspiring  with  others  of  the  B.  832 ;  5  Cox  C.  C.  166 ;   R.  v.   Den- 

defendants  to  do  another  of  the  acts,  ton,  Dears.  C.  C.  3. 
such  finding  was  held  bad,  as  amount-        As    has  been  already  seen,  where 

ing  to  a  finding  that  one  defendant  was  one  defendant  in  conspiracy  dies  be- 

guilty  of  two  conspiracies,  though  the  tween  the  indictment  and  trial,  it  ia 

count  charged  only  one.     0*Connell  v.  no  ground    of   a  venire  de  novo  for  a 

R.,  11  CI.  k  F.  155.  mistrial,  if  the  trial  proceeds  against 

246 


OHiP«  ZXI.]  C0N8PIBA0T.  [§  1407. 

both)  no  BUggestion  of  tlie  death  being  a  conspiracy  to  murder,  and  severally 

entered  on  the  record.    R«  v,  Kenriok,  pleaded  not  gniltj,  but  have  severed 

5  Q.  B.  49  ;  D.  &  M.  208 ;  7  Jar.  848;  in  their  challenges,  and  the  Crown 

12  L.  J.  M.  C.  135.  has,  oonseqaentlj,  proceeded   to  try 

One  of  several  prisoners  indicted  for  one  of  saoh  prisoners ;  upon  oonvio- 

conspiracy  may  be  tried  separately,  tion  of  such  prisoner,  Jadgtnent  must 

and  apon  conviction,  judgment  may  follow,  although  the  others  have  not 

be  passed  on  him,  although  the  others,  been  tried ;  and  that  the  possibility  of 

who  have  appeared  and  pleaded,  have  the  other  prisoners  being  found  not 

not  been  tried*    R.  o.  Aheame,  6  Cox  guilty  (although  such  a  verdict  would 

0.  C.  6.  be  a  ground  for  reversing  the  judg- 

It  has  been  held  that  where  three  ment)  is  not  ground  by  itself  for  rever- 

prisoners  have  been  Jointly  indicted  for  sal.    Ibid* 
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CHAPTER  XXIL 


NUISANCE. 


L  Gbnbbal  Conditions. 

NuiBance  must  be  an  offence 
deleterious  to  oommQiiity  at 
ItLTge,  §  1410. 

Not  enough  if  offence  Ib  special, 
§  1411. 

Not  necessary  that  nuisance 
should  be  detrimental  to 
health,  $  1412. 

Offensive  trades  not  necessarily 
indictable,  §  1413. 

Annoyance  must  be  reasonably 
such,  $  1414. 

Prescription  no  defence  nor  re- 
centness  of  population,  §  1415. 

Collateral  public  advantsge  no 
defence,  §  1416. 

No  defence  that  similar  nui> 
sauces  exist,  §  1417. 

No  defence  that  thing  com- 
plained of  has  no  other  place, 
§  1418. 

Prior  couTictlon  no  defence,  § 
1410. 

Want  of  eyil  intent  is  no  de- 
fence, $  1430. 

Nor  is  good  intent,  §  1421. 

All  concerned  are  principals,  { 
1422. 

Persons  undertaking  public  du- 
ties liable  for  neglect,  §  1428. 

A  license  fW>m  govern  ment  no 
excuse  for  unnecessary  nui- 
sance, §  1424. 

Nuisance  must  be  in  causal  re- 
lation with  defendant's  act,  § 
1425. 

Jurisdiction.    See  f«pra,  $  288. 
n.  Abatbmbnt  roB. 

Nuisance  may  be  stopped  by 
abatement,  §  1428. 
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m.  Indioticbnt. 

Indictment   must  conclude   to 

common  nuisance,  §  1427. 
Must  show  a  public  offence,  § 

1428. 
Bill  of  particulars  may  be  re- 
quired, §  1420. 
IV.  Pboof. 

Nuisance  to  be  proved  inferen- 

Ually,  $  1480. 
y.  Offbncbs  to  Rblioion. 

Whatever  shocks  the  common 

religious  sense  is  a  nuisance, 

§1431. 
Unnecessary  labor  on  Sunday  a 

statutory  offence,  §  1481  a. 
Limitations  as  to  the  kind  of 

labor,  §1431 5. 
Necessary  occupations  excepted, 

§  1481  e. 
YI.  Offbncbs  to  Public  Dbcbnct. 
Whatever  shocks  public  decency 

is  indictable,  §  1432. 
Indecent  treatment  of  dead  body 

indictable,  (  1432  a. 
Noise  and  indecent  conduct  on 

public  streets,  §  1432  &. 
Vn.  Offbncbs  to  Hbalth. 

Whatever  is  likely  to  generate  dis- 
ease may  be  a  nuisance,  §  1433. 
As  in  case  of  exposure  of  putrid 

or  infectious  food  or  drink,  § 

14S4. 
But  mere  unwholesomeness  Is 

not  sufficient,  §  1435. 
And  so  as  to  communication  of 

diseases,  §  1436. 
Vin.  Offbnsitb  Indubtbibs. 

Nuisances   when    in   populous 

places,  §  1438. 
And  so  in  city  limits,  §  1430. 


CHAP.  ZXII.] 


NUISAKCB. 


Whether  such  indiutry  mast  re- 
cede Sn  other  caseSi  Ib  a  ques- 
tion of  expediency,  §  1440. 

IX.   EXPLOSIYB      AND     IMFLAMMABLK 

Compounds. 
Most  be  carefully  kept,  $  1441. 

X.  NUISAMGBS  OF  PERSONAL  DePOBT- 
MBNT. 

Common  scolds  are  indictable  at 

common  law,  §  1442. 
And  so  of  common  brawlers,  § 

1448. 
And  so  of  common  barrators. 

Common  thieves,  §  1444. 
And  so  of  eavesdroppers,  §  1445. 
And  so  of  persons  habitually  and 

openly  lewd,  $  1446. 
And  so  of  common  drunkards, 

$1447. 
And  so  of  false  newsmongers,  § 

1448. 

XI.  Bawdy,  Disobdbblt,  aitd  Tip- 

PL1NO-BOUSB8. 

Bawdy-house  and  disorderly 
house  indictable  at  common 
law,  §  1449. 

Enough  if  facts  constituting  nui- 
sance be  averred,  §  1450. 

Character  of  house  to  be  proved 
infcrentially,  §  1451. 

Bad  reputation  of  visitors  admis- 
sible, §  1452. 

Ownership  to  be  proved  Inferen- 
tially,  $  1453. 

Tippllng-houses  indictable  at 
common  law,  §  1454. 

Married  woman  indictable  for 
keeping  house,  {  1455. 

Proof  of  general  nuisance  is 
enough,  §  1456. 

Offence  need  not  be  lueri  eau»a, 
§  1457. 

A  room  or  a  tent  may  be  a 
"  house,"  §  1458. 

Letting  house  of  Ill-fame  indict- 
able at  common  law,  §  1450. 

Cognizance  of  object  sufficient, 
§  1400. 

XII.  Games. 

Scandalous  or  disorderly  games 
are  indicUble,  §  1401. 

So  of  bowling-alleys  when  disor- 
derly, (  146a. 


So  of  billiard  rooms,  (  1463. 

So  of  public  spectacles,  §  1464. 

Gaming  when  public  may  be  in- 
dictable, §  1465. 

Gaming  is  staking  on  chance, 
§  1465  a. 

Hade  indictable  by  cfatate,  § 
14655. 

Also  made  indictable  by  what- 
ever excites  a  disturbance,  § 
1465  c. 

Also  by  involving  minors,  § 
1465  (i. 

In  pleading  statutory  requisites 
must  be  followed,  §  1466. 

Evidence  Is  inferential,  §  1467. 

Betting  a  statutory  offence,  § 
1467  a. 

Xm.  EXPOBUBB  OF  PbBSON. 

Indecent  exposure  of  person  a 
nuisatice,  §  1468. 

Publicity  must  be  averred,  § 
1460. 

Place  must  be  open  to  public,  $ 
1470. 

Intent  to  be  inferred,  §  1471. 

To  be  a  nuisance  there  must  be 
witnesses,  §  1472. 
XIV.  Obstbuctinq     Hiohwats    and 
Stbeams. 

Obstructing  road  on  which  pub- 
lic has  right  of  way  is  indict- 
able, §  1478. 

Whatever  Interferes  with  travel 
is  an  obstruction,  §  1474. 

Prescription  is  no  defence,  $ 
1475. 

Unlicensed  or  excessive  obstruc- 
tion by  railroad  may  be  indict- 
able, §  1476. 

Nuisance  to  obstruct  or  pollute 
public  waters,  {  1477. 

Collateral  benefit  no  defence,  § 
147a 

Not  necessary  that  tide  should 
ilow,  §  1470. 

Indictment  may  lie  for  obstruct- 
ing flsh,  §  1480. 

Wharf  may  be  a  nuisance,  § 
1481. 

And  so  may  docks,  §  1482. 

And  so  may  oyster-beds,  § 
1483. 
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Llcenee  no  defence  to  negligent 

obstruction,  §  1484. 
N^lect  in  repairing  roads  may 

be  indictable,  §  1485. 


Indictment  must  aver  duty,  $ 

1486. 
Court  may  compel  repair  by  flnci 

$1487. 
Abatement,  §  1488. 


Nuisance 
must  be 
an  offence 
deleterious 
to  commU' 
nity  at 
laige. 


I.  GENERAL  CONDITIONS. 

§  1410.  Whatever  openlj  outrages  decency,  or  is  injurious  to 
public  morals  or  public  health  and  comfort,  is  a  common 
nuisance,  and  a  misdemeanor  at  common  law.  It  is  not 
necessary  that  all  members  of  the  community  should  be 
affected  by  the  nuisance,  nor  is  it  a  defence  that  there 
were  some  persons  by  whom  the  nuisance  was  approved.^ 
It  is  enough  if  the  liberty  of  all  members  of  the  community  be 
abridged  by  their  being  precluded  from  approaching  without  risk 
the  thing  complained  of.'  In.  other  words,  it  is  no  defence  that  I 
might  avoid  being  offended  by  a  nuisance,  if  my  liberty  would  be 
abridged  by  my  having  to  avoid  it. 

§  1411.  The  offence  must  not  be  confined  to  individuals,  but 
must  have  within  its  range  the  community  or  vicinage  as  a  class. 


>  Com.  V,  Harris,  101  Mass.  29.  "Anj  one  convicted  upon  any  in- 

>  See  Com.  v,  Webb,  6  Rand.  (Va.)  diotment  or  information  for  any  com- 
726 ;  Hackney  v.  State,  8  Ind.  494 ;  mon  nuisance  other  than  those  men- 
Brooks  V.  State,  2  Yerg.  482 ;  State  v,  tioned  in  the  preceding  section  shall 
Baldwin,  1  Dev.  &  Bat.  195 ;  Phillips  not  be  deemed  to  have  committed  a 
V.  State,  7  Baxt.  151.  oriminal  offence ;  but  aU  snch  prooeed- 

The  definition  in  the  English  Draft  ings  or  Judgments  may  be  taken  and 

Code  of  1879,  s.  150,  is  as  follows : —  had  as  heretofore  to  abate  or  remedy 

"  A  common  nuisance  is  an  unlawful  the  mischief  done  by  such  nuisance  to 
act  or  omission  to  discharge  a  legal  the  public  right, 
duty,  which  act  or  omission  endangers  "  Every  one  shall  be  guilty  of  an 
the  lives,  safety,  health,  property,  or  indictable  offence,  and  shall  upon  con- 
comfort  of  the  public,  or  by  which  the  viction  thereof  be  liable  to  one  year's 
public  are  obstructed  in  the  exercise  or  imprisonment  with  hard  labor,  who 
enjoyment  of  any  right  common  to  all  knowingly  and  wilfully  exposes,  or 
her  majesty's  subjects.  causes  to  be  exposed,  for  sale,  or  has 

"  Every  one  shall  be  guilty  of  an  in-  in  his  possession,  with  intent  to  sell  for 

dictable  offence,  and  shall  be  liable  human  food,  articles  which  he  knows 

upon  conviction  thereof  to  one  year's  to  be  unfit  for  human  food.    (See  tn/ra, 

imprisonment,  who  commits  any  com-  $  1434.)    Every  one  who  is  convicted 

mon  nuisance  '  which    endangers  the  of  this  offence,  after  a  previous  convio- 

lives,  safety,  or  health  of  the  public,  tion  for  the  same  offence,  shall  be  lia- 

or  which  injures  the  person  of  any  in-  bl^  to  two  years'  imprisonment  with 

dividual.  hard  labor." 
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Hence  it  is  not  a  nuisance  to  dig  and  forcibly  keep  up,  within  a 
neighbor's  inclosure,  a  pit  which  exposes  him  to  danger 
as  he  goes  to  and  fro  on  his  own  soil.  It  is  a  nuisance,  if  offence  is 
however,  to  dig  a  pit  in  front  of  that  neighbor's  house,  "P®*^**** 
in  the  public  road,  so  as  to  imperil  all  persons  passing  and  repass- 
ing.  So  for  a  man  to  make  a  noise  on  a  particular  occasion  before 
a  limited  audience  is  not  indictable ;  but  it  is  otherwise  if  he  make 
loud  noises  continuously  and  habitually  to  the  disturbance  of  the 
citizens  at  large.^  The  offence  must  be  in  a  populous  neighborhood, 
or  in  a  place  sufficiently  contiguous  to  a  public  highway,  to  affect 
persons  passing  and  repassing.*  In  other  words,  a  nuisance,  to  be 
indictable,  must  have  within  its  range  either  the  community  gene- 
rally, Of  those  persons  passing  and  repassing  on  a  public  road,  or 
chancing  to  be  on  public  resorts.' 

§  1412.  It  is  not  necessary,  in  order  to  make  an  alleged  nuisance 
indictable,  that  it  should  be  detrimental  to  public  health,   j^^^.  ^^^^^ 
It  is  sufficient  for  this  purpose  if  it  be  generally  offensive   sary  that 
to  the  senses  of  smell  or  of  hearing,  so  far  as  concerns  be  detri- 
the  public  at  large,  or  if  in  any  other  way  it  produces  pubi^^  ^ 
general  physical  discomfort.^    Following  this  distinction  ^^^i^* 
it  has  been  held  indictable  to  start  or  continue — 

^  R.  V.  Smith,  1  Stra.  704 ;  State  v.  untrue,  to  the  annoyance  of  P.  and 

Haines,  30  Me.  65 ;  Com.  v.  Harris,  101  his  family,  does  aver  a  criminal  offence. 

Mass.  29  ;  Ck>m.  v.  Smith,  6  Cush.  80 ;  State  v,  Riggs,  22'yt.  321. 
Bankus  v.  SUte,  4  Ind.  114.    Infra,  §§        >  Ibid. ;  Com.  v.  Smith,  6  Cash.  80 ; 

1449,  1465.  Com.  v.  Oaks,  113  Mass.  8 ;  SUte  v. 

<  R.  V.  Pappinean,  2  Str.  686;  R.  v,  Wright,  6  Jones  (N.  C),  25 ;  People 

White,  1  Barr.  333 ;  Com.  v.  Webb,  6  v.    Jackson,   7    Mich.    432 ;    State  v. 

Band.  (Va.)  726.  Sohlottman,  52  Mo.  164,  and  infra,  §§ 

In  Com.  V.  Harris,  101  Mass.  29,  1472-3. 
where  the  indictment  was  for  a  nni-  <  R.  v.  Neil,  2  C.  &  P.  485 ;  R.  v. 
sance  in  making  a  noise  on  a  public  White,  1  Barr.  333 ;  State  v,  Riggs,  22 
street,  it  was  said  bj  Chapman,  C.  J.,  Yt.  321 ;  Com.  v.  Smith,  6  Cash.  80 ; 
that  "  the  act  mast  be  of  sach  a  nature  Stoaghton  v.  Baker,  4  Mass.  522 ;  Com. 
as  tends  to  annoj  good  citizens,  and  v.  Brown,  13  Met.  365 ;  Com.  v,  Har- 
does  in  fact  annoj  sach  of  them  as  are  ris,  101  Mass.  29  ;  People  v.  Canning- 
present  and  not  favoring  it."  On  the  ham,  1  Denio,  524  ;  Lansing  v.  Smith, 
other  hand,  a  complaint  that  the  de-  8  Cow.  146  ;  State  v.  Wetherall,  5  Har* 
fendant  rang  a  chnroh  bell  and  an-  ring.  487 ;  Ashbrook  v.  Com.,  1  Bash, 
noanoed  that  P.  was  dead  and  was  to  139 ;  Hackney  v.  State,  8  Ind.  494 ; 
be  baried  the  next  daj,  which  was  State  v.  Rankin,  3  S.  C.  438. 

251 


§  1412.]  CRiMBS.  [book  n. 

(1)  A  8 wine-yard  or  even  a  pig-sty  in  a  city  ;^ 

(2)  A  tannery  in  a  city  ;• 

(3)  A  petroleum  manufactory  in  a  city ;' 

(4)  Slaughter-houses  in  a  city  or  in  a  closely  settled  neighbor- 
hood ;* 

(5)  Tallow  chandlery  in  a  closely  populated  neighborhood  ;* 

(6)  Storage  of  gunpowder  and  other  explosive  compounds  in 
such  a  way  as  to  imperil  or  even  terrify  the  community  ;' 

(7)  Noises,  when  made  in  such  a  way  as  to  harass  the  com- 
munity ;' 

I  R.  V.  Wigg,  2  Salk.  460 ;  2  Selw.  cation  for  naisanoe,  the  defendant  will 

N.  P.  2362 ;  Banting  r.  Page,  L.  R.  8  not  be  permitted  to  show  that  the  pnb- 

Q.  B.  D.  97;  45  L.  T.  759;  Com.  v,  lie  benefit  resulting  from  his   acts  Sa 

Vansickle,  Brightly,  26  ;  4  Cr.  Rec.  26.  equal  to  the  public  inconvenience. 

(Infra,  (  1437)  ;  Lawraaon  v.  Paal,  11  *  State  v.  Trenton,  36  N.  J.  L.  (7 

Up.  Can.  (Q.  B.)  637.  Vroom)  283. 

In  SUte  V.  Raster,  35  Iowa,  221,  the  *  Com.   v.  Kidder,   107  Mass.   188. 

indictment  charged  that  the  defendant  In/rUf  §  1441. 

"  unlawfully  and  injuriously  did  erect,  «  R.  v.  Watts,  2  C.  &  P.  486 ;  Com. 

continue,  and  use  a  certain  inclosure  v.  Upton,  6  Gray,  473 ;  Taylor  v.  Peo- 

orpen  in  which  cattle  and  hogs  were  pie,  16  Park.  C.  R.  347;  Phillips  v. 

confined,  fed,  and  watered,  and  the  State,  7   Bast.   151.     But  to  make  a 

excrement,   decayed    food,   slop,    and  slaughter-house,  when  not  in  a  city,  a 

other  filth  were  retained,"  whereby  nuisance,   the  ofTenslveness  must   be 

were  occasioned  **  noxious  exhalations  permanent,  not  merely  occasional  and 

and  offensive  smells  greatly  corrupting  fortuitous.      Fay    v.    Whitman,    100 

and  infecting  the  air ;  and  other  annoy-  Mass.  76 ;  Phillips  v.  State,  uf  sup, 

ances  dangerous  to  the  health,  com-  &  Bliss  v.  Hall,  4  Bing.  N.  C.  183  ;  6 

fort,  and  property  of  the  good  people  Scott,  500. 

residing  in  that  immediate  neighbor-  •  Infra,  §  1441.  As  to  gunpowder, 
hood,"  etc.  The  prosecution  oifered  under  statute,  see  R.  v.  Mutters,  1  B. 
evidence  that  the  noise  made  by  hogs  &  A.  362.  Supra,  $  919  ;  Webley  v. 
in  said  pens  was  very  great  and  annoy-  Woolley,  L.  R.  7  Q.  B.  61 ;  Elliott  t*.  Ma- 
ing  at  night  to  persons  residing  in  that  jendie,  Ibid.  429.  Holding  gunpowder 
neighborhood.  It  was  ruled  by  the  by  a  carrier  in  a  warehouse  for  tempo- 
Supreme  Court  that  while  the  evidence  rary  custody  until  forwarded  to  country 
oifered  was  not  admissible  under  the  consignees  is  not  having  or  keeping 
general  charge  of  **  other  annoyanoes,"  gunpowder  under  the  statute.  Biggs 
it  was  admissible  as  constituting  a  part  v.  Mitchell,  2  B.  &  8.  523.  See  infra, 
of  the  facts  connected  with  the  nuisance  §  1413. 

charged,  and  also  as  corroborative  of  '  Infra,  §  14326;  Sturgess  v.  Bridg- 

the  fact  that  hogs  were  kept  in  the  pen  man,  L.  R.  11  Ch.  D.  882 ;  Inchbaid  v. 

at  night.     It  was  further  held,  in  con-  Robinson,  L.  R.  4  Ch.  388  ;  Com.  o. 

formity  with    the    law  hereafter  ex-  Harris,   101    Mass.   29.      Continuous 

pressed  {infra,  §  1416),  that  in  a  prose-  screening  coal  in  a  public  place  in  a 
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(8)  Noxious  vapors  affecting  the  air  of  a  populous  neighborhood  ;* 

(9)  Continuous  smoke  producing  discomfort  in  the  neighborhood  ;■ 

(10)  Offensive  continuous  manufacture  of  manures  and  fer- 
tilizers ;' 

(11)  Dams  in  such  a  way  as  to  threaten  danger  to  persons  living 
in  the  immediate  neighborhood  ;^ 

(12)  Dairies  in  a  city  when  they  ^^emit  noxious  and  offensive  ex- 
halations and  odors"  to  the  annoyance  of  the  neighborhood  ;* 

(18)  Buildings  projecting  in  such  a  way  as  to  expose  travellers 
to  danger  ;• 

(14)  Taverns,  theatres,  and  shows  which  induce  idlers  and 
vagrants  to  collect  at  certain  places  on  thoroughfares,  annoying 
passers  by  and  disturbing  the  neighborhood ;  both  those  who  pro- 
mote the  throng  and  those  who  wilfully  join  in  it  being  indictable  J 

(15)  Dogs,  which  from  their  bad  temper  or  mischievousness  may 
annoy  travellers  or  frighten  horses,  though  they  may  not  be  actually 
ferocious.* 

On  the  other  hand,  it  has  been  held  not  indictable  to  place  in  a 
city  or  populous  neighborhood — 

(1)  Stables,  when  not  conducted  with  such  negligence  as  to  pre- 
judice public  health,  even  though  the  value  of  property  in  the  imme- 
diate vicinity  may  be  depreciated,  and  immediate  neighbors  may  be 

populons  neighborhood  is  a  nnisanoe.  lass  r.  State,  4  Wis.  387.    Infra,  §§ 

Com.  V.  Mann,  3  Gray,  213.     And  so  1473  et  aeq. 

of  excessive  noise  of  steam  hammers  in  •  State  v.  Boll,  69  Me.  321. 

ToUing  miU  near  houses.   Scott  v.  Firth,  •  Grove  v.  Port  Wayne,  46  Ind.  429. 

10  L.  T.  240  ;  4  P.  &  P.  349.  See  Garland  v.  Towne,  66  N.  H.  66  ; 

»  Shotts  Iron  Co.  v.  Inglis,  7  App.  Meyer  v.  Metzler,  61  Cal.  142 ;  infra,  § 

Ca.  518  (H.  L.  Sc.)  ;  Crump  v.  Lam-  1474,  for  other  cases, 

bert,  L.  R.  3  Eq,  409.  l  Jn/ra,  §§  1476  et  seg. ;  Bankus  r. 

«  See  Cooper  r.  Wooley,  L.  R.  2  Ex.  State,  4  Ind.   114.      See  Walker    v. 

88  ;  Rich  V,  Basteraeld,  4  C.  B.  783 ;  2  Brewster,  L.  R.  6  Kq.  26  ;  17  L.  T.  N. 

C.  &  K.  259  ;  Simpson  v.  Savage,  1  C.  S.  136 ;   Lippman  v.  South  Bend,  84 

B.  N.  S.  347.     Smoke,  even  without  Ind.  276.    As  to  theatres,  see  more 

noise  or  noxious  vapors,  may  by  itself  fully  infra,  §  1436.  As  to  gaming  Ubles, 

be  a  nuisance.    Crump  v,  Lambert,  L.  see  infra,  §  1466  c. 

R.  3  Bq.  409.  t  Brill  v.   Plagler,  23  Wend.   354 ; 

»  Malton  Board  v.  Farmers*  Manure  King  o,  Kline,   6   Barr,  317.    As  to 

Co.,  L.  R.  4  Ex.  D.  310.  abatement  in  such  cases,  see  infra,  § 

*  SUte  p.  Close,  36  Iowa,  670;  Dong-  1426. 
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annoyed  by  the  kicking  and  stamping  of  the  horses,^  though  it  is 
otherwise  as  to  stables  conducted  with  unnecessary  offensiveness ;' 

(2)  Brick-kikiSy  unless  managed  in  such  a  way  as  to  be  specially 
offensive ;'  though  burning  bricks  in  a  populous  place  so  as  to  offend 
and  annoy  the  neighbors  is  a  nuisance.^  But  brick-making  is  not 
per  Be  indictable  as  a  nuisance.* 

(8)  Gas-workS|  when  essential  to  a  city,  and  when  conducted 
with  proper  care/ 

§  1418.  In  discussing  the  question  of  nuisance  in  such  cases,  the 

degree  of  populousness  is  to  be  taken  into  consideration. 

toSdef  not     Some  trades  are  per  ee  offensive ;  yet  they  are  necessary 

peceesariiy    to  the  community*  and  must  be  carried  on  somewhere. 

indictable.  . 

But  where?  The  distincton  heretofore  alluded  to  is 
here  to  be  applied.  For  conducting  such  trades  in  secluded  and 
thinly  populated  districts  no  indictment  lies.'  But  a  gunpowder 
manufactory,  not  a  nuisance  per  sej  may  become  so  when  placed 
in  a  populous  neighborhood.' 

§  1414.  It  is  not  enough  for  a  thing  to  be  annoying  to  the  com* 

munity ,  but  it  must  be  reasonably  so.  Gas,  for  instance, 
must  be°^*  On  its  first  introduction,  was  declared  to  be  deleterious 
reaeoDEbiy    to  the  health  of  the  community,  and  in  some  communities 

steam  railways  were  at  one  time  so  offensive  to  particular 
local  authorities,  that  attempts  to  prosecute  them  as  nuisances  were 
not  infrequent     So,  in  times  of  high  political  feeling,  the  presence, 

"  Shiras  v.  dinger,  50  Iowa,   69 ;  •  Wanstead  Board  v.  HiU,  13  C.  B. 

Harris  v.  Brooks,  20  Ga.  637 ;  Laurason  N.  S.  479. 

r.  Paul,  11  Up.  Can.  (Q.  B.)  637.  •  Infra,  §  1440. 

«  Aldrich  ».  Howard,  8  R.  I.  246 ;  »  Bee  R.  r.  Cross,  2  C.  &  P.  483 ;  R. 

Dargan  v,  Waddell,  9  Ired.  244 ;  Bur-  v.  Carlisle,  6  Ibid.  636 ;  B.  v.  Watts, 

dett  V.  Swenson,  17  Tex.  489.     Infra,  M.  &  M.  281 ;  Bllis  v.  SUte,  7  Blaokf. 

§  1437.    That  a  nuisance  in  keeping  a  634. 

stable  in  such  a  way  as  to  annoy  and  "  Anonymous,  12  Mod.  342 ;  Wier's 

disturb  an  immediate  neighbor  may  be  Appeal,  74  Penn.  St.  230.    See  SUte 

restrained,  see  Ball  v,  Roy,  L.  R.  8  Ch.  v.  Hart,  34  Me.  36 ;  People  v.  Sands,  1 

467 ;  Broder  v.  Saillard,  L.  B.  2  Ch.  D.  Johns.  78 ;  Bradley  v.  People,  56  Barb. 

692.  72.     (Infra,  §  1441.)     That  storage  of 

»  Huckenstine's  App.,  70  Penn.  St.  small  quantities  of  gunpowder  is  not 

102.  by  itself  an  offence,  see  Heeg  v.  Licht, 

«  Bamford  v.  Tumley,  3  B.  &  S.  62 ;  16  Hun,  257.    See  9¥pra,  §  1412. 
overruling  Hale  «.  Barlow,  4  C.  B.  N. 
8.  334 ;  Carey  t;.  Ledbitter,  13  Ibid.  470. 
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in  a  community  almost  ananimoas,  of  a  small  outspoken  minority  is 
very  distasteful,  and  such  minority  may  readily  be  regarded  by  the 
majority  as  a  nuisance,  deserving  of  condign  chastisement.  The 
keeping  of  kerosene,  also,  by  individuals  in  a  populous  neighbor- 
hood may  to  some  persons  be  a  cause  of  anxiety ;  and  so  may  the 
retention  in  a  family  of  persons  prostrated  by  a  virulent  contagious 
disease.  But  in  all  such  cases  it  is  necessary,  in  order  to  convict,  that 
the  annoyance  complained  of  should  be  substantial,  and  needlessly 
inflicted.  If  the  grievances  of  the  prosecutors  be  sentimental  or 
speculative,^ — if  the  defendant  in  the  act  complained  of  be  simply 
exercising  a  constitutional  right, — then,  no  matter  how  much  he 
may  offend  the  community,  process  of  thb  kind  cannot  be  used  for 
his  correction.* 

§  1416.  No  length  of  time  legitimates  a  nuisance;'  and,  in  fact, 
time,  by  brining  an  accession  of  population  to  a  particular  district, 

>  See  Scott  v.  Firth,  4  F.  &  F.  349.        room  for  passengera,  for  it  is  against 

>  Infra,  §  1428.  law  to  prescribe  for  a  nuisance.    Fow- 
'  1  Hawk.  bk.  1,  c.  32,  s.  8 ;  Weld    ler  v.  Sanders,  Cro.  Jac.  446.     In  one 

V.  Hornby,  7  East,  199 ;  R.  v.  Cross,  3  case,    however,     Lord    Ellenborongh 

Camp.  227  ;   Blliotson  o.  Feetbam,  2  ruled  that  length  of  time  and  acquies- 

Bing.  N.  C.  134 ;  Bliss  v.  Hall,  4  Ibid,  cence  might  excuse  what  might  other- 

185 ;  State  v.  Falls  Co.,  49  N.  H.  240  ;  wise  be  a  common  nuisance.    Upon  an 

Com.  V.  Tucker,  2  Pick.  44 ;  Com.  v,  indictment  for  obstructing  a  highway 

Upton,  6  Gray,  473 ;  Mills  v,  Richards,  by  depositing  bags  of  clothes  there,  it 

9  Wend.  315  ;  Dygert  v.  Schenok,  23  appeared  that  the  place  had  been  used 

Ibid.  446 ;   People  r.  Cunningham,  1  as  a  market  for  the  sale  of  clothes  for 

Denio,  524 ;  Taylor  t;.  People,  6  Park,  above  twenty  years,  and  that  the  de- 

C.  R.  347 ;  People  v.  Mallory,  4  Thomp.  fendant  put  the  bags  there  for  the 

&  C.  5H7  ;  Com.  v.  Alburger,  1  Whart.  purpose  of  sale.    Under  these  circumr 

469 ;  Philadelphia's  App.,  78  Penn.  St.  stances,  Lord  EUenborough  said,  that 

33 ;  Ashbrook  v.  Com.,  1  Bush,  139 ;  after  twenty  years'  acquiescence,  and 

Elkins  V.  State,  2  Humph.  543  :  Doug-  it  appearing  to  all  the  world  that  there 

lass  V.  State,  4  Wis.   387 ;  State  r.  was  a  market  or  fair  kept  at  the  place, 

Phipps,  4  lud.  515  ;  State  v,  Rankin,  he  could  not  hold  a  man  to  be  criminal 

3  S.  C.  438 ;  R.  v,  Brewster,  8  Up.  Can.  who  came  there  under  a  belief  that  it 

(C.  P.)  208.     See,  however,  Allegheny  was  such  a  fair  or  market  legally  in- 

V.  Zimmermann,   95    Penn.    St.   287,  stituted.     R.  o.  Smith,  4  Esp.  111." 

cited  infra,  §  1474 ;  and  see  Wood  on  Roecoe's  Cr.  Ev.  p.  796. 
Nuisance,  §  724.  As  to  how  far  steam-printing  works, 

<'  It  is  a  public  nuisance  to  place  a  by  working  the  machinery  so  as  to 

wood-stack  in  the  street  of  a  town  be-  produce  a  greatly  increased  vibration 

fore  a  house,  though  it  is  the  ancient  and  noise,  may  become  a  nuisance,  see 

usage  of  the  town,  and  leaves  sufficient  Heather  v.  Pardon,  37  L.  T.  393. 
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when  such  district  is  set  apart  by  the  State  as  a  village  or  city, 
may  make  a  thing  a  nuisance  ultimately  which  was  not  a 
tionno^e.  nuisauce  in  its  inception/  though  it  may  not  so  operate 
fa  recen^*^  as  to  a  district  not  so  set  apart,  and  in  respect  to  which 
11666  of  the  movement  of  settlement  is  capricious  and  specula- 
tive.' But  it  is  otherwise,  even  as  to  a  district  not  set 
apart  as  a  village  or  city,  when  the  progress  of  population  towards 
the  objectionable  structure  is  in  obedience  to  the  fixed  laws  of 
expansion  of  population.  Hence,  in  the  latter  case,  it  is  no  defence 
that  a  nuisance  was  erected  in  a  comparatively  secluded  place,  re* 
mote  from  habitations,  and  that  the  complaining  parties  subsequently 
voluntarily  built  within  the  range  of  its  noxious  odors.'  Even  a 
charter,  granted  before  the  site  became  populous,  may  fail  to  pro- 
tect.^ At  the  same  time,  when  a  question  of  the  dedication  by  the 
owners  of  a  particular  spot  to  a  particular  purpose  arises,  lapse  of 
time  may  be  used  to  sustain  such  dedication.' 

1  DonglasB    v.  State,   4   Wis.  387.  to  the  vacant  ground  beyond  the  im- 

Thu8,  in  Com.  v.  Vansiokle,  Brightly,  mediate  neighborhood  of  the  residenoes 

69  (4  Clark,  104),  which  was  an  indict-  of  oititens.    This  public  policy,  as  well 

ment  for  maintaning  a  large  establish-  as  the  health  and  comfort  of  the  popn- 

ment  for  pigs  in  the  limits  of  the  old  lation  of  the  city,  demands."   Brady  v. 

city  of  Philadelphia,  Jndge  Sergeant  Weeks,  3  Barb.  157. 

properly  charged  the  Jury  that  though  *  Crunden's  Case,  2  Camp.  89 ;  R.  v, 

when    the    establishment    was    first  Watts,  M.  &  M.  281 ;  Bliss  v.  Hall,  4 

opened  it  was  not  a  nuisance,  it  be-  Bing.  N.  C.  183 ;  5  Scott,  500 ;  Com.  v, 

came    so  when    population    gathered  Upton,  6  Gray,  473  ;  Taylor  v.  People, 

largely  in  that  neighborhood.  6  Parker  C.  R.  347 ;  Com.  v,  Vansiokle, 

>  <'If  a  noxious  trade  is  already  Brightly,  69;  4  Clark,  104;  Philadel- 
established  in  a  place  remote  from  phia*s  Appeal,  78  Penn.  St.  33 ;  Ash- 
habitations  and  public  roads,  and  per-  brook  v.  Com.,  1  Bash,  139 ;  though 
sons  afterwards  come  and  build  houses  see  R.  v.  Neville,  Peake  (N.  P.)  91. 
within  the  reach  of  its  noxious  effects ;  *  Fertilizing  Co.  v.  Hyde  Park,  97  U. 
or  if  a  public  road  be  made  so  near  it  S.  659.  See  Patterson  v,  Kentucky,  97 
that  the  carrying  on  of  the  trade  be-  U.  S.  501. 

come  a  nuisance  to  the  persons  using  '  R.  v.  Petrie,  4  E.  &  B.  737.    See  R. 

the  road  ;  in  those  cases,  the  party  is  v.  Allan,  2  Up.  Can.  Q.  B.  (0.  S.)  97. 

entitled  to  continue  his  trade,  because  '*  The  effect  of  time  in  legalising  a 

it  was  legal  before  the  erecting  of  the  nuisance*'    •     .     .     '*  has  not  in  itself 

houses  in  the  one  case,  and  the  making  that  effect,  but  the  fact  that  a  given 

of  the  road  in  the  other.    Per  Abbott,  state  of  things  is  of  very  long  standing 

C.  J.,  R.  17.  Cross,  2  C.  &  P.  483."  See  may  be  evidence  that  it  is  not,  in  fact,  a 

Ellis  V.  State,  7  Blackf.  534.  nuisauce.   See  cases  in  1  Russ.  Cr.  421, 

**  As  the  city  extends,  such  nuisances  442.    The  view  taken  by  the  criminal 

(slaughter-houses)  should  be  removed  law  commissioners  is  rather  different. 
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CHAP.  XSII.]  NUISANGS.  [§  1417. 

§  1416.  A  mere  volunteer,  starting  an  enterprise  for  hb  own 
benefit,  cannot,  if  prosecuted  for  nuisance  proved  to  arise 
from  such  enterprise,  set  up  collateral  benefits  to  the  public  md- 
community  arising  from  his  act.^  Eminently  is  this  the  ^efen^  °^ 
case  with  stoppages  of  public  highways  or  navigable 
streams.  These  are  sacred  to  public  use ;  and  no  one  can  justify 
himself  in  choking  them  by  reason  of  general  benefit  to  the  com- 
munity collateral  to  his  act.'  But  it  is  otherwise  with  works  of 
public  improvement  constituted  or  authorized  by  the  State.  They 
may  work  injury  to  particular  neighborhoods  :^.  ^.,  a  railroad  may 
take  away  the  business  of  a  country  town  on  the  line,  or  a  canal 
basin  may  breed  local  malaria ;  but  these  special  injuries  cannot  be 
treated  as  public  nuisances,  and  as  such  indicted.'  When,  however, 
the  managers  of  such  roads  by  negligence  engender  a  nuisance,  an 
indictment  lies.^  It  has  been  also  held  that  municipal  authorities 
are  not  indictable  for  a  nuisance  in  causing  vapor  and  smoke  to 
arise  from  burning  infected  clothing  and  bedding,  the  object  being 
to  check  the  spread  of  an  epidemic  disease.' 

§  1417.   Nor  is  it  a  defence  that  nuisances,  equally  ^  ^  f 
objectionable   with   that  under  indictment,  have   been   thatBimiiar 
tolerated  by  the  public  authorities.'  eoeSS!** 

See  7tli  Rep.  p.  69."    Stepb.  Dig.  C.  Case,  1  DaU.  150 ;  SUte  ».  Kaster,  35 

L.  art.  176.  Iowa,  221 ;  SUte  v.  Rankin,  3  8.  C. 

As  to  tiie  cessation  of  a  right  to  use  a  438. 

public  foot-way  as  a  drire-waj,  see  R.  •  R.  v.  Ward,  4  Ad.  k  Bl.  384 ;  R.  r. 

V.  Cborley,  12  Q.  B.  515 ;  3  Cox  C.  0.  Morris,  1  B.  &  Ad.  441 ;  R.  r.  Tindai, 

367.     Cf.  Bliss  V.  Hall,  4  Bing.  N.  C.  6  Ad.  &  El.  143 ;  Com.  v.  fielding,  13 

183 ;  5  Scott,  500,  Met.  10.     See  R.  o.  Russell,  6  B.  &  C. 

As  to  inference  to  be  drawn  from  566,  where  the  question  was  discussed 

long  acquiescence,  see  Gaunt  v.  Fin-  at  large,  and  Steph.  Dig.  C.  L.  art., 

ney,  L.  R.  8  Ch.  8 ;  Heather  v.  Pardon,  176. 

37  L.  T.  393 ;  Gullick  v.  Tremlett,  20  »  Com.  v.  Reed,  34  Penn.  St.  275. 

W.  R.  358;  and  cases  cited  in  New's  *  Del.  Canal  Co.  v.  Com.,  60  Penn.. 

Fisher's  C.  L.  Dig.  tit.  ••  Nuisance,"  II.  St.  367.     Infra,  §  1424. 

That  a  prescriptive  use  for  less  than  •  State  v.  Knoxrille,  12  Lea,  146. 

twenty  years  will  not  be  a  defence  in  •  Croesley  v.   Lightowler,   L.   R.   2' 

a  ciTil  suit,  see  Klliotson  r.  Peethans,  Ch.  478;  People  v.  Mallory,  4  Thomp. 

2  Scott,  174;  2  Bing.  N.  C.  134 ;  Flight  k  C.  567  ;  Francis  v.  Schoellkopf,  53  N. 

V.  Thomas,  2  P.  &  D.  531 ;  10  A.  &  E.  Y.  152 ;  Dennis  n.  State,  91  Ind.  291 ; 

*^^-  Robinson    v.   Bangh,   31    Mich.    290;; 

*  R.  V.  Betts,  16  Q.  B.  1022;  Com.  Douglass  r.  State,  4  Wis.  387. 
p.  Vanaickle,  Brightly,  69 ;  Caldwell's 
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No  defeDca  §  1418.  Many  necessary  trades — e.  g.j  gunpowder 
^mpuioed  Buiking — ^have  particular  places  assigned  to  them  by  the 
otheMjUwe,  ^'^t'^orities.  It  is,  however,  no  defence  that  the  nuisance 
complained  of,  though  necessary,  has  had  no  such  place 
assigned  to  it.  It  may  be  no  nuisance  if  carried  on  in  a  seques- 
tered site.  It  may  become  a  nuisance  when  it  exposes  a  large 
population  to  anxiety  and  risk.^ 

§  1419.  As  each  period  in  which  a  nuisance  is  continued  exhibits 
p^  _  a  distinct  offence,  a  prior  acquittal  or  conviction  for  the 
YicUon  no     maintenance  of  a  nuisance  is  no  bar  to  an  indictment  for 

defence.  x*      •       i^t.         •  i^  l   ■*       • 

continuing  the  nuisance  on  a  subsequent  day.' 
§  1420.  As  the  object  of  the  prosecution  is  to  remove  an  injury 

to  the  public  with  which  the  intent  of  the  defendant  has 
thamere*  nothing  to  do,  his  iptent  is  irrelevant.^  As  illustrating 
wM  DO  evtt  this  may  be  ^ven  the  cases  elsewhere  cited>  where  the 

intent.  .f         «=»  / 

principal  is  held  responsible  in  this  form  of  action  for  the 
servant's  negligence; 

§  1421.  Nor  is  it  a  defence  that  the  intent  was  to  benefit  the 
Good  in-  community.*  If  the  act  be  a  nuisance  to  the  community, 
tent  no        the  question  of  intent  is  irrelevant,  and  evidence  of  ffood 

defence.  ,^_. 

intent  is  immaterial.*    Nor  is  lucri  causa  essential.' 
§  1422.  That  all  parties  concerned,  whether  agents  or  organizers, 

are  principals,  follows  from  the  familiar  doctrine  that  in 
cerned  are  misdemeanors  all  are  principals.*  To  nuisance  this  doc- 
prtnc  pals.    ^^^^  ^^  y^^^j^^  frequently  applied  in  cases  where  an  agent 

•  state  V.  Hart,  34  Me.  36.  See  essential  to  the  offence ;  but  that  it  is 
Wier's  Appeal,  74  Penn.  St.  230.  Supra^  not,  is  now  settled  in  all  oases  of  nni* 
§  1413.  sanoe.    Com.  v,  Ashley,  2  Gray,  356. 

«  Whart.  Cr.  PI.  &  Pr.  $  476 ;  Beck-  Tn/ra,  §  1469. 

with  V.  Griswold,  29  Barb.  29  ;  People  "  Supra,  §§  223,  246  ;  Com.  r.  Mann, 

V.  Townsend,  3  Hill  (N.  Y.),  479.  4  Gray,  213  ;  Com.  v.  Gannett,  1  Allen, 

»  See  Chute  r.  SUte,  19  Minn.  271.  7 ;  Com.  v.  Tryon,  99  Mass.  442 ;  Com. 

Supra,  §  119.  v.  Kimball,  105  Ibid.  465  ;  Stevens  w. 

«  Supra,  §  247 ;  tn/ro,  §  1422  ;  R.  v.  People,  67  111.  587 ;  State  v.  Potter,  30 

Stephens,  L.  R.  1  Q.  B.  702 ;  Toops  v.  Iowa,  687.     R.  v.  SUnnard,  L.  k  C. 

State,  92  Ind.  13.  249,  cited  infra,  §§  1469,  1460,  appa- 

•  See  State  p.  Portland,  74  Me.  268.  rently  conflicts  with  R.  r.  Medley,  6  C. 

•  R.  P.  Ward,  4  Ad.  &  El.  384.  Sec  k  P.  292,  and  other  cases  noticed  aupra^ 
iupra,  $$  119,  1416.  §§  136,  341,  1422 ;  and  with  the  gene- 

T  In  Jennings  v.  Com.,  19  Pink.  80,  ral  rule  that  all  concerned  in  a  mis- 
lit  was  doubted  whether  lucri  causa  is    demeanor  are  principals. 
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sets  up  as  a  defence  that  he  acted  only  for  another,  who  is  the  real 
principal  and  manager  of  the  enterprise,  controlling  it,  and  enjoying 
its  profits.  Bat  the  agent  is  nevertheless  held  responsible^  if  he 
have  in  any  sense  a  control  over  the  place  or  thing  from  which  the 
naisance  arises.'  The  converse  also  is  true,  that  the  principal  is 
indictable  for  the  acts  of  his  agent,  performed  by  the  agent  within 
the  orbit  of  his  delegated  office.*  And  if  he  share  the  profits,  he  is 
penally  responsible  for  his  agent's  acts  creating  a  nuisance  within 
the  range  of  employment,  though  these  acts  were  done  without  his 
knowledge  and  contrary  to  his  general  orders.^  But  a  principal  is 
not  indictable  for  a  collateral  nuisance  by  a  contractor;'  and  a 
landlord  is  not  responsible  for  a  tenant's  nuisance  that  he  could  not 
have  removed.'    The  occupier  in  such  case  is  responsible.^ 

§  1423.  Neglects  and  omissions,  as  has  heretofore  been  shown,' 
are  virtually  commissions ;  for  he  who  undertakes  to  do  a  thing  and 
neglects  or  omits  his  duty  does  the  thing  wrongfully.  But  to  make 
a  neglect  or  omission  indictable  for  a  nuisance  produced  by  it,  it  is 

1  Com.  V.  Park,  1  Graj,  553 ;  Com.  «  R.  v,  Stephens,  L.  R.  1  Q.  B.  702 ; 

V.  Nichols,  10  Met.  269 ;  Lowenatein  R.  v.  Medley,  6  C.  &  P.  292.    See  supra, 

V.  People,  54  Barh.  299 ;  Com.  v.  Oil-  §§  246-8. 

lespie,  7  S.  &  R.  469 ;  State  v.  Bell,  5  •  See  Sazby  v.  R.  R.,  L.  R.  4  C.  P. 

Porter,    365;    Thompson   v.  State,   5  198;  Peachey  v.  Rowland,    13  C.  B. 

Hnmph.  138 ;   2  Ibid.   399 ;   State  v.  182 ;  Ellis  v.  Sheffield  Gas  Co.,  2  El.  & 

Matthis,  1  HiU  (S.  C),  37;  Com.  r.  B.    767;    St.    Helen's  Works    o.   St. 

Major,  6  Dana,  293.    See  tupra,  §§  247,  Helen's  Mayor,  L.  R.  1  Ex.  D.  196. 

341.  Supra,  §§  247,  1420. 

*  5^pra,  §  279 ;  R.  v.  Williams,  1  A  landlord  is  responsible  for  what- 
Salk.  384;  10  Mod.  63.  "We  do  not  ever  he  caused  or  could  prevent.  James 
think  that  the  misdemeanor  of  unlaw-  v,  Harris,  35  L.  T.  240.  See  Gaudy  v. 
fully  selling,  committed  by  a  servant,  Jutter,  5  B.  &  S.  78 ;  and  see  infra,  § 
oan  be  said  as  a  matter  of  law  to  1459 ;  supra,  §  1422 ;  Nelson  v.  Brew- 
amount  to  maintaining  a  nuisance,  un-  ery  Co.«  L.  R.  2  C.  P.  D.  311. 
less  he  has  assumed  a  temporary  con-  That  the  occupier,  having  control  of 
trol  of  the  premises,  or  in  some  other  a  house  in  which  there  is  a  noxious 
way  emerged  from  his  subordinate  drain,  is  the  party  responsible,  see 
position  to  aid  directly  in  maintaining  Russell  v.  Shenters,  2  G.  &  D.  573 ;  3 
it."  Holmes,  J.,  Com.  v.  Churchill,  136  Q.  B.  449. 

Mass.  151.  *  See  Rich  v.   Basterfleld,  4  C.  B. 

s  Supra,  S$  247*  248 ;  R.  v.  Stephens,  783 ;  Pretty  v.  Bickmore,  L.  R.  8  C.  P. 

L.  R.   1  Q.  B.  702;  7  B.  &  8.  710;  201. 

Tuberville  v.   Stampe,   1   Ld.   Raym.  7  Broder  v.  Saillard,  L.  R.  2  Ch.  D. 

264;  Com.   v.  Nichols,  10  Met.  259;  692. 

State  o.  Abrahams,  6  Iowa,  117.  *  Siqn-a,  §§  125  et  seq. 
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Person  QD-    essential  that  the  neglect  or  omission  should  have  been 

dertaking  ,  ^ 

public  du.  by  one  undertaking  specially  to  discharge  the  particular 
abfe  for^  duty  .^  When  such  a  duty  is  thus  neglected,  and  a  nui- 
negiect.        gancc  is  thereby  produced,  an  indictment  lies.* 

§  1424.  Lawful  authority  to  do  a  particular  thing  is  no  defence 
A  license  ^  ^^  indictment  for  doing  such  thing  so  negligently  or 
from  gov-  badly  as  to  create  a  nuisance.*  But  if  the  license  be 
excuse  for  Strictly  foUowed,  and  a  nuisance  results,  no  prosecution 
saiy^n^-  Can  be  maintained,  where  there  is  no  negligence  or  excess 
sance.  alleged  on  part  of  the  defendant.*    Hence  a  gas  com. 

pany,  duly  chartered  by  an  act  of  legislature  to  supply  gas  to  a 
city,  cannot  be  convicted  of  nuisance  when  the  acts  complained  of 
were  necessary  to  the  exercise  of  its  trust,  and  were  performed 
carefully  and  judiciously.^  The  same  distinction  applies,  mutatis 
mutandisj  to  railroads.'  Specific  legislative  authority  will  protect 
a  railroad  from  prosecution  in  occupying  roads  and  running  trains.^ 

§  1425.  A  defendant  is  not  liable  for  a  nuisance  unless  it  is  a 
natural  and  ordinary  consequence  of  his  conduct.*    Hence  it  has 

1  R.v.Wharton,  12Mod.  510.   St^[>ra,  291;  State  v,  London,  3  Head,  263. 

§§  125  et  8eq.;  infra,  §  1476.  Supra,  §  1416 ;  infra,  §§  1476,  1484. 

*  R.  V.  Medlej,  6  C.  &  P.  292 ;  Peo-  *  People  v.  N.  Y.  Gas  Light  Co.,  64 

pie  V.  Ck>rporation  of  Albany,  11  Wend.  Barb.  56.    See  R.  v.  Pease,  4  B.  &  Ad. 

539  ;  Indianapolis  v.  Bljthe,  2  Ind.  75.  30. 

Infra,  §  1485.  •  Whart.  on  Neg.  §  271.     Infra,  § 

s  R.  r.  Scott,  2  Gale  &  D.  729  ;  Smith  1476. 
r.  R.  R.  37  L.  T.  224;  R.  v.  Morris,  1  i  Com.  v.  Erie  R.  R.,  27  Penu.  St. 
B.  &  Ad.  441 ;  Metrop.  Asjlum  v.  Hill,  339  ;  Dan.  R.  R.  v.  Com.,  73  Ibid.  29. 
44  L.  T.  (N.  S.)  653 ;  Com.  v.  Kidder,  Bnt  it  will  not  protect  acts  transcend- 
107  Mass.  188 ;  Com.  v.  Chnrch,  1  Barr,  ing  anthoritj.  Ibid. 
105  ;  Del.  Canal  Co.  v.  Com.,  60  Penn.  In  Managers  of  Met.  Asylum  Dist.  v. 
St.  367 ;  State  v.  Buckley,  5  Harring.  Hill,  L.  R.  6  Ap.  Ca.  193 ;  44  L.  T. 
(Del.)  508  ;  State  v.  Mullikin,  8  Blackf.  (K.  S.)  653,  it  was  held  that  a  govem- 
260 ;  Stoughton  v.  State,  5  Wis.  291.  ment  license  was  no  defence  to  those 
€f.  Palmer  v.  State,  39  Ohio  St.  236.  concerned  in  the  erection  of  a  small- 
See  Whart.  Cr.  PI.  k  Pr.  §  125.  Infra,  pox  hospital  in  such  a  place  as  to  expose 
§  1476.  a  populous  neighborhood  to  infection. 

«  Com.  V.  Kidder,   107  Mass.  188;  See  Wolcott  v.  Mellick,  3  Stockt.  309. 

Easton  v.  R.  R.,  24  N.  J.  Eq.  49 ;  Com.  •  Supra,  §§  125  et  seq.,  152  et  seq. 

V.  Reed,  34  Penn.  St.  275 ;  Danyllle  R.  Infra,  §  1474.    See  Whart  on  Neg.  §§ 

R.  V.  Com.,  73  Ibid.  29  ;  Butler  r.  State,  73  et  seq. 

6  Ind.  165  ;  Neaderhouser  v.  State,  28  It  has  been  held  that  no  indictment 

Ibid.  257 ;  Stoughton  v.  State,  5  Wis.  lies  for  injuries  produced  by  fire  works, 
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been  correctly  held  that  a  party  is  not  guilty  of  a  public  Nuisance 
nuisance,  unless  the  injurious  consequences  complained  of  causal  reia- 
are  the  natural,  direct,  and  proximate  result  of  his  con-   de^udaut's 
duct    If  such  consequences  are  caused  by  the  culpable   ^^^ 
acts  of  others  so  operating  on  his  acts  as  to  produce  the  injurious 
consequences,  then  he  is  not  liable.^ 

II.   ABATEMENT  FOR. 

§  1426.  Independently  of  judgment  of  fine  and  imprisonment,' 
there  may  be,  when  the  oiFence  is  continuous  and  there 
is  a  eontinuando  in  the  indictment,  a  judgment  by  the   may  t»* 
court  that  the  nuisance  abate.*    But  for  this  purpose  the   sapped  by 

.  abatemcDt. 

eontinuando  is  essential.^  The  usual  course  is  to  order 
the  abatement ;  and  if  the  defendant  neglect  or  refuse  to  obey,  to 
direct  an  abatement  by  the  sheriiT.*  A  private  nuisance  is  a  nuisance 
which  distinctively  affects  a  private  person,  and  which  he  is  excused 
for  removing  when  he  can  do  so  without  public  disturbance  or  in- 
vasion of  another's  rights.'  A  public  nuisance  is  one  which,  as  we 
have  seen,  annoys  the  public  as  such ;  and  a  public  nuisance  may  be 

tinlee    there    be    causal    relatiooship  Wroe  v.  People,  8  Md.  416 ;  Smith  v. 

proved.     R.  v.  Barnett,  Bell  C.  C.  1 ;  State,  22  Ohio  St.  639. 

cited    wpra,   §§    135,   154,   159,   166,  •  Taggart  r.  Com.,  21  Penn.  St.  527 ; 

247.  Barclay  v.   Com.,  25   Ibid.  503;   Mc- 

>  SUte  V.  Rankin,  3  S.  C.  438 ;  and  Laughlin  r.  SUte,  45  Ind.  338 ;  Camp- 

Bee  R.  V.  Medley,  6  C.  &  P.  292  ;  Moses  bell  v.  State,  16  Ala.  144 ;  Crippen  v. 

V,  SUte,  58  Ind.  185.     Supra,  §  1416 ;  People,  8  Mich.  117. 

infra,  §§  1441,  1484.     And  see  U.  S.  v.  That  a  private  person  can  only  abate 

Elder,  4  Cranch  C.  C.  507.     Infra^  §  a  nuisance  that  is  a  special  injury  to 

1498.  himself,  see  Colchester  v.  Brooke,  7  Q. 

•  SUte  V.  Noyes,   10    Foster,    279.  B.  339  ;  Dimes  v.  Petley,  15  Ibid.  276 ; 

Infra,  §  1487.  Jones  v.  Withams,  11  M.  &  W.  176. 

'  Munson  v.  People,  5  Park.  C.  R.  But  he  can  only  interfere  with  an- 

16;  Smith  m  SUte,  22  Ohio  St.  539;  other's  property  to  the  extent  necessary 

McManghlin  r.  SUte,  45  Ind.  338.    See  to  abate  the  nuisance*    Roberts  v.  Rose, 

Meigs  V.   Lister,   25   N.  J.   Eq.   489;  4H.  &C.103. 

Campbell  v.  State,  16  Ala.  144;  and  •  Supra,  ^  97,97  a/  3  PI.  Com.  220; 

see  19  Cent.  L.  J.  42.  Cooley  on  Torts,  46;  1  Billiard  on  Torts, 

«  R.  V.  Stead,  8  T.  R.  142 ;  R.  v.  Pap-  605,  and  cases  there  cited.    Manhattan 

pineau,  2  Strange,  686 ;  SUte  v.  Haines,  Co.  n.  Van  Kenren,  18  C.  E.  Qreen,  251 ; 

30  Me.  65  ;  SUte  v.  Noyes,  10  Foster,  Babcock  r.  Buffalo,  56  N.  Y.  268 ;  Ruff 

279 ;  Munson  v.  People,  5  Park.  C.  R.  v.  Phillips,  50  Ga.  130.    See  Brown  v. 

16 ;  Taylor  v.  People,  6  Ibid.  347 ;  Del.  Perkins,  12  Gray,  10 ;   and  summary 

Canal  Co.  v.  Com.,  60  Penn.  St.  367 ;  in  27  Alb.  L.  J.  24. 
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abated  by  private  BuiFerers  injured  when  there  is  not  time  or  oppor- 
tunity to  secure  the  intervention  of  the  public  authorities,  and  when 
without  such  intervention  serious  damage  will  ensue  ;^  but  even  in  such 
case  the  party  causing  the  nuisance  should,  when  this  can  be  done 
without  injurious  delay,  be  called  upon  to  remove  it.*  And  when 
the  nuisance  becomes  the  object  of  public  prosecution,  legal  pro- 
ceedings being  instituted  to  test  the  right,  then  the  right  of  private 
citizens  to  abate  ceases.*  The  abatement  may  be  enforced  even  to 
the  destruction,  if  necessary,  of  the  property  from«which  the  nui- 
sance springs.^  But  this  is  not  permissible  when  the  nuisance  can  be 
abated  without  such  destruction.*    Thus  the  destruction  of  a  tippling 

1  Low  V.  KnowltoD,  26  Me.  128 ;  Hop-  right  cannot  be  exercised.  Dayo.  Day, 

kins  V.  Crombie,  4  N.  H.  520 ;  Arundel  4  Md.  262.    But  as  the  right  is  abso- 

v.  HcCulloch,  10  Mass.  70;  State  v,  Paal,  Inte,  this  qnalification  is  not  good.     It 

5  R.  1. 185 ;  State  v,  Keenan,  Ibid.  497;  might  as  well  be  said  that  the  right  of 

Renwick  v,  Morris,  7  Hill  (N.  Y.),  576  ;  self-defence  ceases  when  its  exercise  in- 

Wetmore  v.    Tracey,  14  Wend.  250 ;  voWes  a  breach  of  the  peace.  See  st^traf 

Meeker    v.  Van  Rensselear,   15    Ibid.  §§97-102.      The  distinction  is  that  the 

397 ;    Rang  v,  Shoneberger,  2  Watts,  right    cannot  be  sustained  when  its 

23  ;  Barclay  v.  Com.,  25  Penn.  St.  503  ;  exercise  involves  a  breach  of  the  peace 

Moffett  V.  Brewer,  1  Qreene,  Iowa,  348  ;  more  disturbing  to  the  community  than 

Manhat.  Man.  Co.  v.  Van  Keuren,  23  the  continuance  of  the  evil  until  the 

N.  J.   £q.   251 ;    State   v.   Dibble,   4  result  of  legal  procedure. 

Jones  (N.  C),  107  ;  King  v,  Saunders,  That  the  mayor  of  a  city  may  inter- 

2  Brev.  111.    As  to  right  of  self-de-  fere  to  abate  a  public  nuisance,  see 

fence  in  this  relation,  see  nipra,  §  97,  Fields  v,   Stokley,  99   Penn.  St.  306. 

97  a.    That  an  impediment  in  the  high-  See  criticism  in  28  Alb.  L.  J.  244. 

way  may  be  removed  by  individual  *  Penruddock*s  Case,   5    Co.,   100; 

action,  see  Wood  on  Nuisance,  §  520 ;  Fenns.  ^.Wheeling  Bridge  Co.,  13  How. 

Turner  v,  Holtsman,  54  Md.  148.    This  518 ;  Lancaster  v.  Rogers,  2  Barr,  114. 

is  applied  to  removal  of  boughs  over-  In  State  v.  Parrott,  71  N.  C  311,  it 

hanging  a  road.     Lonsdale  t7.  Nelson,  was  held  that  individual  citizens  were 

2  B.  &  C.  302,  311.    As  to  limitations  Justified  in  tearing  down  a  railroad 

of  right  to  abate,  see  Wood  on  Nui-  bridge  over  Neuse  River,  when  by  so 

sance,  §  726 ;  19  Cent.  L.  J.  42.  doing  they  removed  obstructions  to  the 

s  Jones  V.  Williams,  11  M.  k  W.^176,  free  navigation  of  the  river.    See  to 

and  cases  above  cited.  same  eifect.  State  r.  Dibble,  4  Jones, 

•  Com.  V.  Brie  &  N.   E.  B.  R.,  27  107,  citing  Wilson  v,  Forbes,  2  Dev. 

Penn.    St.    339.     The    more  prudent  30 ;  Collins  v,  Benbury,  3  Ired.  277 ; 

course  in  cases  of  disputed  right  is  to  S.  C,  5  Ibid.  118 ;  Pagan  v.  Armstead, 

leave  the  question  of  abatement  to  the  11   Ibid.  433;   Wilson   t'.  Black  Bird 

courts.    See  Taggart  v.  Com.,  21  Penn.  Creek  Marsh  Company,  2  Peters,  248. 

St.  527.     It  has  been  said  that  when  *  Roberts  v.  Rose,  3  H.  &  C.  162. 
a  breach  of  the  peace  would  ensue  the 
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house^  and  hoase  of  ill-fame' cannot  be  defended  on  this  groand.' 
This  right,  at  the  same  time,  is  a  part  of  the  right  of  self-defence  ; 
and  it  may  be  exercised  in  behalf,  not  only  of  self,  but  of  others 
vhom  the  party  is  called  apon  to  protect,*  as  well  as  of  the  commu- 
nity of  which  the  party  interfering  is  a  member,  if  he  be  among  the 
injured  parties.^  But  the  right  cannot  be  exercised  wantonly  or  by 
a  mere  volunteer.* 

In  cases  of  indictments  against  municipal  corporations  for  neglect 
in  repairing  roads,  the  order  of  abatement  goes  virtually  to  the 
reparation  of  the  road,  which  may  be  compelled  by  fine.* 

Dogs,  when  habitually  ranging  the  highways  or  marauding  in 
fields  so  as  to  imperil  life  or  property,  or  when  disturbing  a  neigh- 
borhood by  incessant  and  distressing  noise,  may  be  killed  by  any  one 
thus  annoyed  or  injured.^ 

I  Brown  o.  PerkinB,  12  Graj,  89.  Qasbj,  3  C.  L.  R.  986 ;  1  Jnr.  (N. 

•  Elj  V.  Niagara  Co.,  86  N.  Y.  297.    S.)  710.    Infra,  §  1487. 

"  A  house  kept  as  a  house  of  ill-fame,  '  Dangerotu   and   troubU§ome  dog$, — 

and  as  a  resort  for  thieyes  and  other  That  a  dog  which  attacks  persons  or 

disreputable  persons,"  said  the  court,  property  («.  ^r.,  sheep)  may  be  killed 

*'  is  a  public  and  common  nuisance,  by  those  who  are  assailed,  see  Whart. 

bat  the  destruction  of  the  building  and  on  Neg.  §  912;  Janson  v.  Brown,  1  Camp, 

its   furniture  is  not  necessary  to  its  41 ;  Reed  v,  Edwards,  17  C.  B.  N.  S. 

abatement  and  is  unlawful.'*     S.  P.  245  ;  Saroh  r.  Blackburn,  4  C.  &   P. 

Barclay  v.   Com.,  29   Penn.   St.  603;  300;  Brown  v.  Hoburger,  52  Barb.  15; 

Welch  V.  Btowell,  2  Doug.  (Mich.)  332.  though  it  is  said  that  this  is  only  Jus- 

/n/Va,  §  1530.  tillable  in  immediate  repulsion  of  an 

s  See     fiipra,    §     97 ;    Aldrich     v.  attack.    Wells  v.  Head,  4  C.  &  P.  508 ; 

Wright,  53  N.  H.  398 ;   SUte  v.  Kee-  see    Morris  o.   Nugent,   7    Ibid.   572. 

saw,  5  R.  I.  497 ;  State  v.  Dibble,  4  But  it  is  otherwise  when  a  dog  b»- 

Jones  N.  C.  107.    Bee  infra,  §§  1540  comes  a  common  nuisance,  ranging  the 

er  $eq,  roads,  and  alarming  or  disturbing  the 

^  See  Tates  v.  Milwaukee,  10  Wal.  neighbors  and  those  passing  and  re- 

497 ;  Brown  r.  Perkins,  12  Gray,  89 ;  passing ;    in  which  case  he  may  be 

Baboock  v.  Buffalo,   56    N.  T.  268 ;  killed  by  any  one  who  is  exposed  to  the 

State  V,  Parrott,  71  N.  C.  311.  annoyance.     King  v.   Kline,   6  Barr, 

*  Dimes  V,  Petty,  15  Q.  B.  276 ;  Brown  317,  by  Coulter,  J. ;  Brown  v.  Carpen- 

9.  Perkins,  12  Gray,  89  ;  Bowden  v.  ter,  26  Yt.  639  ;  and  see  ttipra,  §  1412. 

Lewis,  13  R.  1. 189 ;  Fort  Plain  Bridge  But  this  does  not  apply  to  dogs  kept  on 

V,  Smith,  30  N.  Y.  44*    And  as  to  the  the  owner's  premises  ;    see  Brock  v. 

indiotability  of  cruelty  in  such  cases,  Copeland,  1  Esp.  202 ;  Perry  v.  Phipps, 

see  tupra,  §  1082  d.  10  Ired.  259 ;  and  so  far  as  concerns 

*  R.  r.  West  Riding,  7  T.  R.  467 ;  the   question   of    nuisance,  habitual 
&•  V.  Incledon,  13  East,   164;  R.  v.  troublesomeness  must   be  made  ouL 
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III.   INDICTMBNT. 

§  1427.  The  technical  term  ^*  common  nuisance"  is  essential  as  a 
T  ^t  ^      .    ^^1*0^  of  art.  when  the  indictment  is  at  common  law.^    But 

Indictment      ...  \      *      in  m 

must  con-  this  18  not  bj  itself  enough.  The  term  ^'common  nui- 
common  sance"  must  be  so  directed  as  to  be  pointed,  not  at  par- 
nuisance.  ticular  individuals,  but  at  the  community  at  large  ;  e.g.y 
the  offence  must  be  declared  to  be  to  the  ^'  common  nuisance"  ^^  of 
aU  the  citizens  of  the  said  State  residing  in"  the  neighborhood  ;  or 
^'  of  all  the  citizens  of  said  State  there  passing  and  repassing."* 

§  1428.  The  indictment,  also,  must  show  an  offence  not  private 
Most  show  ^^^  public,*  and  the  defect  is  not  cured  by  the  averment 
a  public  of  a  public  nuisance.^  Thus,  frequenting  houses  of  ill- 
fame>  if  done  secretly,  is  not  indictable  ;  the  indictment, 
to  make  the  offence  a  nuisance,  must  aver  it  to  be  done  openly,  noto- 
riously, and  scandalously.*  So,  when  those  concerned  in  the  control 
of  an  alleged  noxious  object  are  indicted  for  a  nuisance,  it  must  be 
alleged  to  be  so  situated  as  to  make  it  a  nuisance  to  the  public,  or,  at 
least  to  all  persons  passing  or  repassing  the  offensive  object  ;*  and 
when  a  dam  is  claimed  to  produce  stagnant  water  and  to  corrupt  the 
air,  this  must  be  alleged  to  be  in  such  a  way  as  to  affect  a  populous 
neighborhood,  or  persons  passing  on  a  public  highway.^ 

See  oases  cited  in  Whart.  on  Neg.  S  19  Minn.  271.    Thns  an  indictment  for 

912.    Single  cases  of  annoyance  are  poUating  a  stream  must  show  that  the 

not  enongh  on  the  ground  given  by  stream  was  one  in  which  the  public  had 

Lord  Cock  burn  that  '*  every  dog  is  en-  rights.      Messeramidt    o.   People,  46 

titled  to  at  least  one  worry."    Camp-  Mich.  437. 

b«)ll  on  Neg.  §  27.     And  see  tupra,  §§  *  State  v,  Honck,  73  Ind.  37. 

97,  97  a.  *  Brooks  r.  SUte,  2  Yerg.  482.    See 

>  R.  V.  Holmes,  20  Eng.  Law  &  £q.  Parkinson  v.  State,  2  W.  Va.  589.  In- 

597 ;  3  C.  &  K.  360 ;  State  t;.  Stevens,  fra,  §  1446. 

40  Me.  559.    When  the  offence  is  sUtu-  •  Homer  v.  State,  49  Md.  277  ;  State 

tory,  the  term  is  unnecessary  unless  v.   Purse,   4  McCord,  472.    That  the 

prescribed  by  statute.     Ibid.  averment  **  to  the  nuisance  of  all  per- 

*  Com.  «.  Paris,  5  Rand.  (Va.)  691 ;  sons  then  and  there  passing  and  re- 
Graflins  v.  Com.,  3  Penn.  R.  502  ;  State  passing  along  said  public  highway*'  is 
V.  Baker,  74  Mo.  394.  That  surplus-  enough,  see  Com.  v.  Sweeny,  131  Mass. 
age  does  not  affect,  see  Com.  v.  Ballon,  579. 

124  Mass.  26.  '  Com.  v.  Webb,  6  Rand.  (Va.)  726  ; 

*  See  Wertz  t;.  SUte,  42  Ind.  161 ;  Cornell  v.  SUte,  7  Baxt.  520.  Infra, 
SUte  V.  Raster,  35  Iowa,  221 ;  State  p.    §  1480. 

Close,  35  Iowa,  570 ;  Chute  r.  SUte, 
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It  has  also  been  held  that  the  indictment  mast  show  that  the 
alleged  ^^  nuisance"  is  not  merely  offensive  to  the  community,  but 
that  it  is  reasonably  so.  In  other  words,  it  must  appear  that  the 
act  complained  of  is  such  as  the  law  would  pronounce  to  be  a  nui- 
sance. For  the  pleader  to  limit  himself  to  the  mere  conclusion  of 
law,  ^^  to  the  common  nuisance,"  is  clearly  insufficient.^  But  as  to 
common  scolds,  and  descriptive  designations  of  this  class,  the  generic 
description  is  enough.' 

§  1429.  The  generality  of  the  indictment  in  nuisance,  as  in  con- 
spiracy, in  many  cases  entitles  the  defendant  to  a  bill  of  ^  . 
particulars,  the  practice  as  to  which  is  elsewhere  stated  at  ticuiare 

I  •  may  be 

large.*  required. 

IV.  PROOF. 

§  1480.  Whether  the  acts  complained  of  are  nuisances  to  the 
community  is  to  be  determined  inferentially  from  the  facta 
in  the  case,  as  well  as  from  testimony  of  experts  as  to  the   to*be  °^ 
probable  operation  of  the  constituents  of  which  the  nui-   ^^e^t^"* 
sance  is  composed  on  the  health  or  comfort  of  the  com- 
munity.    But  only  the  nuisance  specifically  charged  in  the  indict- 
ment can  be  proved.^    ^^  General  reputation,"  of  course,  cannot  be 
admitted  to  prove  or  disprove  nuisance.*    But,  as  will  be  seen,  the 
bad  character  of  persons  haunting  a  house  of  ill-fame  may  be  put 
in  evidence.* 

V.   OFFENCES  TO  RELIGION. 

§  1431.  Any  public  act  that  grossly  and  wantonly  shocks  the 
religious  sense  of  the  community  as  a  body  is  a  nuisance. 

Hence  it  is  a  nuisance  to  disturb  public  rest  on  Sunday  by  any 

>  Supra,  §  1419  ;  Whart.  Cr.  PI.  &  &  Pr.  §§  167,  702 ;  and  Bee  R.  v.  Cur- 
Pr.  §  154 ;  Com.  v.  Boynton,  12  Cash,     wood,  5  Not.  k  M.  369. 

499  ;  People  v.  CuDningham,  1  Denio,  *  Com.  v.  Brown,  13  Met.  365. 

524  ;    Com.   r.  Webb,  6  Rand.  (Va.)  •  State  «.  Foley,  45  N.  H.  466  ;  Com. 

726 ;  SUte  v.  Baldwin,  1  Dev.  &  Bat.  v*  Stewart,  1  S.  &  R.   342 ;  Com.  r. 

195;  State  v.  Pnrse,  4  McCord,  472.  Hopkins,  2  Dana,  41S;  Oyerstreet  v. 

See,  as  to  indictment  for  noxious  trade,  State,  3  How.   (Miss.)  328.     Infra,  §S 

State  f.  Hart,  34  Me.  36.  1451-4 ;  Whart.  Cr.  Ey.  §  255. 

>  See  tn/ra,  §  1442.  •  Clementine  v.  SUte,   14  Mo.  112. 
•  See  suproj  §  1386;  Whart.  Cr.  PI.  Infra,  §  1451. 
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unnecessary  conspicuous  and  noisy  conduct.^    Hence,  also,  public, 
gross,  and  scandalous  profanity  is  a  nuisance  ;*  though  it 

ehocks  is  essential  that  such  profanity  should  be  alleged  and 
rStetous  proved  to  be  in  the  hearing  of  divers  persons,*  and  that  it 
BenseiBa      should  be  contiuuous,  since  a  single  profane  oath  cannot 

ordinarily  be  a  public  nuisance.^ 

>  Infra,  §  1449 ;  Com.  v.  Jeandelle,  2  to  the  oommon  Diiisanoe  as  aforeaaid/ 

Grant,  506 ;  3  PhUa.  609  ;  Com.  v.  Do*  eto. 

pnj,  Bright.  44  ;  Lindenmuller  v,  Peo-  "We  think  no  indictable  offence  is 

pie,  33  Barb.  548.    As  to  disturbing  charged,  and   that  the  indictment  is 

congregation,  see  usfra,  §  1556.  defective  in  several  respects. 

*  1  Hawk.  P.  C.  358 ;  State  v.  Chand*  *'In  the  learned  and  instructive 
ler,  2  Earring.  553 ;  State  v,  Powell,  opinion  of  the  court,  in  State  v,  Jones 
70  N.  C.  67 ;  State  v.  Brewington,  84  (9  Ired.  38),  delivered  by  Nash,  J.,  it 
N.  C.  783;  State  v.  Crisp,  85  Ibid,  is  said  that  a  single  act  of  profane 
528 ;  Young  v.  State,  10  Lea,  165  ;  State  swearing  is  not  indictable.  The  acts 
V.  Qraham,  3  Sneed,  134.  Infra,  $  must  be  so  repeated  in  public  as  to 
1605.  C/.,  Holcomb  p.  Cornish,  8  Conn,  have  become  an  annoyance  and  incon- 
375  ;  Com.  v,  Hardj,  1  Ashm.  410,  venience  to  the  public.  The  fact  must 
and  cases  cited  tn/ra,  §  1603.  As  to  be  so,  and  it  must  be  so  eharge<|. 
indictment,  see  Com.  •  v,  Spratt,  14  That  is  not  charged  in  the  bill  before 
Fhlla.  365.  ns.    The  question  is  too  clear,  both 

*  State  V,  Pepper,  68  N.  C.  259 ;  upon  reason  and  authority,  to  require 
Goree  v.  State,  71  Ala.  7.    See  infra,  §  more  to  be  said. 

1442.    As  to  blasphemous  libels,  see  "To  make  pro/ane  swearing  a  nui- 

infra,  §  1605 ;  Gainee  v.  State,  7  Lea,  sance,  the  profanity  must  be  uttered 

'410.  in  the  hearing  of  Mivers  persons,  and 

In  State   v.    Pepper,  68  N.  C.  259,  it  must  be  charged  in  the  bill  to  have 

Rodman,  J.  said:  '* The  only  question  been   so    uttered.     This    principle  is 

which  it  is  necessary  to  consider  arises  fully  established  by  State  v,  Jones,  and 

on  the  face  of  the  indictment*    Does  it  the  cases  there  cited,  especially  State 

charge  any  criminal  offence  f  v.  Waller  (3  Mur.  229),  which  was  an 

'*  It  charges  that  the  defendant,  '  in  indictment  for  drunkenness, 

the  public  streets  of  the  town  of  Lnm-  ''In  this  case,  the  averment  that  the 

berton,  with  force  and  arms,  and  to  the  profanity  was  *  to  the  common  nuisance 

great  displeasure  of  Almighty  God  and  of  all  the  good  citizens  of  the  State 

the  common  nuisance  of  all  the  good  then  and  there  being  assembled,'  is 

citizens  of  the  State  then  and  there  equivocal.     Taken  literally,  it  would 

being  assembled,  did,  for  a  long  time,  mean  that  all  the  citizens  of  the  State 

to  wit :  for  the  space  of  twelve  seconds,  were  assembled  in  Lumberton  on  this 

profanely  curse  and  swear,  and  take  occasion,  which  would  be  absurd.     If 

the  name  of  Almighty  God  in  vain,  it  be  understood  as  alleging  that  the 


*  State  V.  Powell,  70  N.  C.  67 ;  State  v.  Baldwin,  1  Dev.  &  Bat  195 ;  Gaines 
V.  SUte,  7  Lea,  510. 
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§  1431  a.  As  embodying  the  principle  just  stated,  statutes  pro- 
hibiting secular  labor  on  Sunday  have  been  held  constitutional  ;^  and 

profanity  was  to  the  nuisance  of  all  Althongh  there  was  no  direct  eyldenoe 

such  citizens  of  the  State  as  were  then  that  any  oooupant  of   the  houses  or 

and  there  assembledi  it  is  not  a  direct  others  had  seen  him,  yet  clearly  there 

and  positive  ayerment  that  any  citizens  was  evidence  from  which  the  j ury  might 

were   so   assembled.     The    averment  have  inferred  that  they  did.    The  most 

might  be  true,  althongh  there  were  no  that  can  be  gathered  fiom  that  case  is, 

persons  assembled.     It  is  not  the  same  that  if  one  person  (the  witness)  saw 

as  saying,  '  in  the  presence  of  divers  the  indecent  exposure,  and  others  were 

persons  being  then  and  there  assem-  actually  present  and  might  have  seen 

bled,  for  that  contains  a  direct  aver-  it,  though  there  is  no  proof  that  they 

ment  of  the  presence  of  divers  persons,  did,  *  yet  the  law  recognizes  the  pro- 

'*  We  were  referred  to  State  v.  Roper  bable  risk  of  their  seeing  it  as  sul&ci- 

(1  Dev.  &  Bat.  208),  as  an  authority  ently  proximate  to  be  dealt  with  as  a 

that  it  was  not  necessary  to  charge  the  reality.*    Note  7  to  R.  v.  Webb.  1  Den. 

act  to  have  been  done  in  the  presence  C.  C.  338. 

of  any  person,  it  being  charged  to  have  '*  In  the  last  case  cited,  the  indict- 

been  done  in  a  public  place.  ment  charged  that  the  defendant  ez- 

*' In  that  case  the  indictment  charged  posed  his  person  Mn  a  public  place, 
the  defendant  with  an  indecent  expo-  in  a  certain  victualling  ale-house,  in 
sure  of  his  person  on  a  public  highway,  the  presence  of  one  M.  A.,  the  wife  of 
but  omitted  to  allege  that  it  was  in  the  E.  C,  and  of  divers  others,'  etc.  The 
presence  of  divers  persons  or  of  any  evidence  was  that  the  defendant  ex- 
person,  posed  his  person  to  the  view  of  M..  A., 

"  Gaston,  J.,  delivering  the  opinion  she  alone  being  present.  The  court 
of  the  court,  says,  that  such  an  allega-  doubted  about  the  sufficiency  of  the 
lion  was  unnecessary ;  it  was  sufficient  indictment,  upon  grounds  not  perti- 
if  it  was  probable  from  the  circom-  neut  to  the  present  point,  and  held, 
stances  that  the  exposure  could  have  that  if  the  words,  '  of  divers  others,' 
been  seen  by  the  public,  and  the  in-  had  been  omitted,  it  would  have  been 
dictment  was  sustained.  The  authority  bad,  and  as  this  allegation  was  not 
upon  which  that  decision  professes  to  proved,  there  was  no  evidence  to  sup- 
be  founded  is  R.  v.  Crunen,  2  Camp,  port  this  conviction.  See  also  R.  v, 
89.  But  we  conceive  that  case  does  Watson,  2  Cox.  C.  C.  376." 
not  sustain  the  form  of  indictment  From  these  cases  it  was  inferred  that 
adopted  in  State  v.  Roper.  when  the  nuisance  is  one  whose  offen- 

**TIie  form  of  the  indictment  in  R.r.  siveness  is  to  the  hearing,  it  must  be 

Crnnden  is  given  in  2  Chit.  Cr.  Law,  charged  to  have  been  heard  by  divers 

41,  from  which  it  appears  that  it  was  persons.    This  was  affirmed  in  State  v, 

charged  in  both  counts  that  the  de-  Powell,   70  N.   C.    67.      See  further, 

fendant  exposed   himself   naked  in  a  infra,  §  1432. 

public  place,  and   *  in  the  presence  of  ^  State  v.  Gnrney,  37  Me.  149 ;  State 

divers  of  the  king's  subjects.'    The  v.  Barker,  18  Vt.  195 ;  Com.  v.  Harri- 

evidence  was  that  the  defendant  bathed  son,  11  Gray,  308;  Specht  r.  Com.,  8 

in  the  sea  at  Brighton,  near  to  and  in  Barr,  312 ;  Com.  t^.  Jeandelle,  2  Grant, 

front  of  a  row  of  inhabited  houses.  506 ;  S.  C,  3  Phila.  509 ;  SUte  p.  Ches. 
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the  same  view  haa  been  taken  as  to  a  statute  forbidding  theatrical 
exhibitions  on  Sunday.^  Even  as  to  Jews  and  persons  conscientiously 
UnDeces-  keeping  the  seventh  day  as  the  Sabbath,  such  statutes 
eary  labor     are  to  be  enforced  ;•  and  when  the  overt  act  is  proved, 

on  DUDday      ... 

a  sututory    intent  is  irrelevant.*    A  principal,  also,  is  liable  under 
the  statute  for  his  agent's  acts  in  violation  of  the  statute.^ 


&  Ohio  R.  R.  24  W.  Va.  783  ;  Sehliot  v.  Hunting  and  flahing  on  Snnday  may 

State,  31  Ind.  246 ;  FoUx  v.  State,  S3  be  indictable  as  a  nuisance,  notwith- 

Ibid.  215  ;  Frollichstein  v.  Mobile,  40  standing  the  fact  that  they  are  pnnish- 

Ala.  725 ;  Ambs  r.  State,  20  Mo.  214 ;  able  by  summary  proceedings  before 

Com.  r.  Louisville  R.  R.,  80  Ky.  143 ;  justices.      Guuter     v.    State,    1   Lea 

Shover  v.   State,    5   Eng.  (Ark.)  259 ;  (Tenn.),  129. 

State    V.    Anderson,    30    Ark.    131 ;  *  Seaman  v.  Com.,  11  Weekly  Notes, 

Bridges  v,  SUte,  37  Ibid.  224.    Bird,  245. 

ex parte^  19  Cal.  130;  Burk,  ex  parte^  ''Store"  in  the  prohibitiye  statute'is 

59  Ibid.  6  ;  Koser,  ex  parte,  60  Ibid.  177;  regarded  as  including  "  shop.*'     Spar- 

People  V,  Griffin,  1  Idaho,  N.  8.  476 ;  renberger  v.  State,  53  Ala.  484.     See 

Usener  v.  State,  8  Tex.  Ap.  177 ;  Bohl  Snider  v.  State,  59  Ala.  64. 

V,  State,  Ibid.  683.    See  Com.  r.  Crow-  Sunday  evening,  after  sunset,  is  part 

ther,  inMnss.  116;  Com.  t^.  Has,  122  of  the  day.    C'Om.  v.  Newton,  8  Pick. 

Ibid.  40  ;  in  note  to  Com.  v,  Louisville  234. 

R.  R.  in  3  Crim.  Law  Mag.  638 ;  Com.  The  sale  of  medicines  is  usually  ez- 

r.  Stodler,  1 5  Phila.  418.    That  the  oepted  by  statute ;  and  if  not,  may  be 

exception  in  favor  of  those  who  observe  excused  on  ground  of  necessity.    R.  v. 

Saturday  is  not  unconstitutional,  see  Howarth,  33  Up.  Can.  Q.  B.  537. 

Johns  V.  State,  78  Ind.  332.  Leaving  a  door  unlatched,  so  that 

I  Lindenmuller  r.  People,  33  Barb,  passers  by  can  enter,  is  equivalent  to 

548.    As  to  ninepin  alleys,  see  Com.  v,  keeping    open.     Com.    v.     Lynch,    8 

Colton,  8  Gray,  488.    Infray  &  1465  a.  Gray,  384 ;  Com.  v.  Harrison,  11  Ibid. 

*  Com.   V,  Hyneman,  101  Mass.  30 ;  308. 

Com.   V,  Has,  122  Ibid.  40 ;  Anon.,  12  Ah  open  park  is  not  included  in  a 

Abb.  (N.  Y.)  Ca.  455  ;  Com.   v.  Vl^olf,  prohibition  of  keeping  open  of  "saloon 

3  S.  &  R.  48 ;  Specht  v.  Com.,  8  Barr,  or  other  building."    State  v.  Barr,  39 

312.     But  see  contra^  Cincinnati  r.  Rice,  Conn.  40  ;   Maguire  r.   State,  47  Md. 

15  Ohio,  225.    As  to  sUtute  excepting  485. 

such   cases,  see  Com.   v,  Trickey,   13  The  mere  sale  of  liquors  on  Sunday 

Allen,  559 ;  Johns  v.  State,  78  Ind.  332.  at  a  hotel,  when  not  specifically  in- 

*  SuprOf  §§  23  a,  88 ;  Brittin  v.  State,  dictable,  is  not  indictable  as  a  profana- 
5  Eng.  (Ark.)  299.  tion  of  that  day.    See  Com.  v,  Naylor, 

"  Shooting  at  a  dog*'  is  a  violation  of  34  Penn.  St.  86 ;  Hall  r.  SUte,  4  Har- 

the  Alabama  statute  against  Sabbath  ring.  132;  Wetsler  t^.   State,  13  Ind. 

breaking.     Smith  v.  State,  50  Ala.  159.  35.     See  infra,  §§  1512a  at  $eg» 
See,  as  to  hunting.  State  v.  Carpenter, 
62  Mo.  594. 
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§  1431  (.  The  stataiea  in  mosi  jurisdictions  designate  the  par- 
ticular kind  of  labor  that  is  prohibited ;  and  when  this 
is  the  case,  the  offence,  unless  it  becomes  a  nuisance,  is  „  to^ind' 
confined  within  the  limitations  of  the  statute.    But  the   ^^^?^^^^^ 

be  followed 

terms  are  construed  by  the  courts  in  harmony  with  the 
object  in  view,  which  is  the  preserration  of  Sunday  as  a  day  of 
rest.  Thus,  in  Pennsylvania  driving  an  omnibus  is  held  to  be  a 
^^  worldly  employment,"  a  term  handed  down  from  a  Quaker  ordi- 
nance ;^  while  in  other  States  ^'  common  labor"  is  construed  to 
include  all  kinds  of  secular  business  by  which  the  rest  of  the  day 
may  be  disturbed.'  "  Work,"  or  "  servile  labor,"  has  received  a 
similar  meaning.*  When  the  term  ^^  usual  avocation"  or  ^^  ordi- 
nary calling"  is  employed,  it  covers  the  particular  business,  if 
secular,  in  which  the  party  in  question  is  concerned.^  But  under 
4)rohibitions  of  this  order  do  not  fall  business  transacted,  for  the 
furtherance  of  their  distinctive  purposes,  by  religious  and  philan- 
thropic associations.* 

§  1481  c.  In  some  of  the  statutes  the  exception  of  necessity  is 
expressed.    In  others  it  is  implied,  subject  to  the  general 
distinctions  as  to  necessity  which  have  been  already  ^^^J^ 
stated.*    By  the  courts  the  following  occupations  have   ***^°JJ®*" 
been  held  to  be  necessary  either  as  statutory  or  common 
law  exceptions  -J  Driving  to  religious  worship ;'  rectifying  a  switch 
on  a  railroad  ;*  opening  locks  on  canals  which  are  public  high- 
ways;'*  protecting   any    industry  or    property  from    immediate 
destruction  ;^^  carrying  the  mail  under  federal  statute,  though  this 
has  been  held  not  to  protect  unnecessary  travelling  in  the  mail 


1  Johnston  r.  Com.,  22  Penn.  St. 
102. 
>  Cincinnati  v.  Rice,  15  Ohio,  225. 
<  Smith  i;.  Wilcox,  25  Barb.  341. 

*  See  B.  V.  Whitnash,  7  B.  &  C.  596 ; 
George  v.  George,  47  N.  H.  27 ;  Vogle- 
song  V.  State,  9  Ind.  966 :  Whart.  on 
Cont.  §  385. 

*  People  V.  Yonng  Men's  Society, 
etc.,  65  Barb.  357 ;  see,  as  a  cnrions 
illostration  of  the  expansion  of  this 
exception,  Feital  v.  R.  R.,  109  Mass. 
398. 

*  SuprOf  S  95. 


'  See  this  question  discussed  in  its 
civil  relations  in  Whart.  on  Cont.  § 
388, 

>  Com.  V.  Nesbit,  34  Penn.  St.  398. 
As  to  meaning  of  religions  worship, 
see  Feital  v.  R.  R.,  109  Mass.  398. 

•  Yonoski  v.  State,  79  Ind.  393. 

»  Mnrraj  v.  Com.,  24  Penn.  St.  270. 

"  Com.  V.  Conway,  2  Leg.  Chron. 
(Pa.)  399 ;  3  Leg.  Chron.  (Pa.)  27, 
(ooalinglocomotives) ;  Edgerton  v.  State, 
67  Ind.  588,  (gathering  and  carrying 
food  to  hogs)  ;  Turner  v.  State,  Ibid. 
595,  (harvesting  '*dead  ripe*'  com). 
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coach  ;^  boiling  down  sap  from  maple  sugar  trees  which  would  other- 
wise be  lost;*  turning  in  a  kiln  barley  which  would  otherwise 
decay ;'  hauling  watermelons  which  are  '^  dead-ripe,*'  and  which 
would  otherwise  have  greatly  depreciated  ;*  travelling  to  obtain 
medical  aid  in  sickness.'  The  following  occupations  have  been  held 
to  be  not  necessary :  Piloting  a  canal  boat  on  Sunday  ;'  shaving 
(by  a  barber)  in  a  shop  kept  open  for  the  purpose ;'  rescuing 
goods  from  slow  waste ;'  gathering  from  the  shore  seaweed  which 
might  otherwise  be  swept  away  by  the  waves  f  running  an  omni- 
bus,'® or  horse  cars  for  passengers  ;^^  hauling  goods  to  a  steam- 
boat making  its  regular  trips  ;^  clearing  obstructions  in  a  mill 
employing  many  hands  so  as  to  enable  it  to  resume  work  on  Mon* 
day  morning  ;'*  selling  liquor,  even  by  a  licensed  innkeeper,  and  to 
those  requiring  the  stimulus  ;^^  selling  cigars  by  a  cigar  vendor,  even 
to  habitual  smokers,  who  need  the  indulgence  ;^  though  it  has  beei^ 
held  to  be  otherwise  when  the  cigars  are  not  sold  as  part  of  a  busi- 
ness,^* or  where  they  are  sold  by  hotel  keepers  to  their  guests.^ 


1  Com.  V.   KdoZi   6   Mass.  76;  see  S.  C,  3  Phila.  603;   ftfterwards  oor- 

State  V.  Ches.  &  Oh.  R.  B.,  24  W.  Va.  veoted  hy  atatate.     Contra,  Augusta 

809.  B.  B.  V.  Bens,  35  Ga.  126 ;  Com.  v. 

*  See  Whitoomb  v.  Gilman,  35  Vt.  Louisyille  R.  B.,  80  Ky.  143. 

297 ;  Morris  v.  State,  31  Ind.  189.  That  a  party  who  non-negligently 

*  Crocket  v.  State,  33  Ind.  41 6.  lets  a  carriage  on  Sunday  under  the 

*  Wilkinson  v.  State,  59  Ind.  416*  belief  that  it  is  for  necessary  trayel  is 
>  Gorman  v,  Lowell,  111  Mass.  65.  not  indictable,  see  Myers  v.  State,  1 
<  Scully  V.  Com.,  35  Penn.  St.  511 ;  S.  Conn.  507. 

C,  3  Phila.  347 ;  see  Murray  v.  Com.,  >•  Pate  v,  Wright,  30  Ind.  476. 

24  Penn.  St.  270,  supra,  the  distinc-  »  McGrath  v.  Merwin,  112  Mass.  407. 

tion  being  that  opening  a  lock  for  a  ^  Infra,  §  1454.    Omit  v.  Com.,  21 

boat  running  on  a  canal  is  a  neces-  Penn.  St.  426 ;  Vogelsong  v.  State,  9 

sity,  but  that  it  is  not  a  necessity  for  Md.  112 ;  see  State  r.  Ambs,  20  Mo. 

the  boat  to  run.  218  ;  Archer  v.  State,  10  Tez.  Ap.  482 ; 

7  Phillips  V.  Innis,  4  CI.  &  F.  234 ;  contra.  Hall  v.  State,  4  Barring.  132. 

Com.  tr.  Jacobus,  1  Leg.  Gas.  491 ;  17  Cf.  Eitel  v,  SUte,  33  Ind.  201 ;  State 

Pitts.  L.  J.  154 ;  State  v.  Frederick,  45  v.   Eskridge,   1   Swan,   413 ;   State  r. 

Ark.  347  ;  but  see  State  v.  Lorry,  7  Bazt.  Anderson,  30  Ark.  131. 

95,  to  the  effect  that  "harboring"  on  ••  Anon.,  12  Ab.  N.  C.  458 (Amour, 

Sunday  is  not  a  nuisance.  J.)  ;  Foltz  v.  State,  33  Md.  215 ;  Muel- 

*  State  r.  Goff,  20  Ark.  289.  ler  v.  State,  76  Ibid.  310.  • 

*  Com.  V.  Sampson,   97  Mass.  407;  ^  Wetsler  v.  State,  18  Ind.  35. 

see  Johnson  v,  Irasburg,  47  Vt.  28 ;  ^  Carver  v.  State,  69  Ind.  61.  Though 

McGrath  v.  Merwin,  112  Mass.  467.  such  hotel  keepers  cannot "  keep  cigar* 

^  Johnston  ?;.  Com.,  22  Penn.  St.  102.  stands."     Mueller  v.  State,  ttf  supra, 

1^  Com.  V.  Jeandelle,  2  Grant,  566 ; 
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Baking  bjr  a  baker,  for  Sunday  use,  bread  which  could  have  lasted 
over  for  a  day,  has  been  held  to  contravene  the  statute,  though  it  is 
otherwise  with  baking  meat  necessary  for  immediate  use.^ 

VI.  OFFENCBS  TO  PUBLIC  DBCBNCT. 

'  §  1482.  Any  public  exhibition  of  gross  and  wanton  indecency  is 
in  like  manner  a  nuisance.'    Hence  it  is  indictaUe  to 
indulge  in  habitual,  open,  and  notorious  lewdness  ;*  to   ever^sh^^ 
permit  dependents  (in  old  times,  slaves)  to  roam  the   public  de- 
streets  in  a  state  of  nakedness  ;'  to  openly  and  notoriously 
haunt  houses  of  ill-fame  ;*  to  use  habitually  indecent  or  profane 
language  in  the  presence  of  passers  by  and  the  public  generally  ;' 
to  parade  stud  horses  through  a  city,  letting  them  out  to  mares  on 
the  public  streets  ;^  and  to  be  addicted  to  public  and  notorious 
drunkenness.'    The  exhibitor  of  an  unnatural  and  monstrous  birth 
is  thus  indictable  ;'  and  so  is  a  herbalist  who  publicly  exposes  and 
exhibits  in  his  shop,  on  a  highway,  a  picture  of  a  man  naked  to  the 
waist,  and  covered  with  eruptive  sores,  thus  constituting  an  exhi- 
bition oflfensive  and  disgusting,  although  there  is  nothing  immoral 
or  indecent  in  the  picture,  and  his  motive  is  innocent.''    The  same 

1  1  Hawk.  P.  C.  360 ;  R.  v.  Cox,  2  §  1431 ;  mfra^  §  1603.    See,  under  AUr 

Bur.  785  ;  R.  v.  Yoanger,  6  T.  R.  460.  bama  statute,  Smith  v.  SUte,  63  Ala. 

'  As  to  indecent  exposure  of  person,  55  ;  Henderson  v.  State,  Ibid.  193. 

see  tnjra,  §  1468.    As  to  indecent  exhi-  As  has  been  seen,  the  offence  must 

bitions,  see  infra,  §  1606.  As  to  Indiana  be  'Mn  the  presence  and  hearing  of 

statute,   see  McJnnkins  v.  State,   10  divers  persons  then  and  there  assem- 

Ind.  140.  bled,''  and  the  acts  must  have  been  so 

*  Delan/  v.  People,  10  Mich.  241 ;  repeated  in  public  as  to  have  become 
Peak  V.  State,  10  Humph.  99 ;  State  v,  an  annoyance  and  inconvenience  to  the 
Moore,  1  Swan,  136 ;  Grouse  v.  State,  public.  The  words  also  must  be  given 
16  Ark.  666 ;  infra,  §§  1446, 1747  ;  ra-  in  the  indictment.  State  v.  Barham, 
pra,  §  1428.  As  to  statutes,  see  infra,  79  N.  C.  646 ;  aff.  State  v.  Pepper,  68 
§  1446.  Ibid.  269  ;  State  v.  Powell,  70  Ibid.  67. 

*  Britain  v.  State,  3  Humph.  203.  See,  under  Georgia  statute,  Bradj  v. 
Infra,  §  1606.  State,  48  Ga.  311. 

•  See  Brooks  v.  State,  2  Yerg.  482;  7  Nolen  v.  Majror,  4  Yerg.  163. 
SUte  V.  Cagle,  2  Humph.  414 ;  State  v.  *  Infra,  §  1433.   See  Smith  v.  State,  1 
Branson,  2  Bailey,  149.  Humph.  396 ;  State  v.  Waller,  3  Murph. 

•  Barker  c.  Com.,  19  Penn.  St.  412;  229  ;  State  v.  Sowers,  62  Ind.  311. 
State  17.  Kirby,  1  Murph.  254 ;  State  v.  *  Harring  r.  Watson,  1  Russ.  on  Cr. 
Ellar,  1  Dev.  267  ;  SUte  v.  Brewington,  6th  ed.  436. 

84  N.  C.  783 ;  Sute  v.  Appling,  25  Mo.  lo  r.  9.  Orey,  4  F.  &  F.  73.  See  R. 
315 ;  Bell  v.  State,  1  Swan,  42.    iSiipra,    v,  Bradford,  Comb.  304. 

271 


I 


§  1482  a.]  OBiifES.  [book  n. 

has  been  ruled  as  to  any  scandalous  exhibition.'    But  in  all  these 
cases  the  indictment  must  aver,  and  the  proof  must  show,  exposure 
and  offence  to  the  communitj  generally ;  as  mere  private  lewdness 
or  indecency  is  not  indictable  as  a  nuisance  at  common  law.* 
§  1482  a.   Indecency  in  treatment  of  a  dead  human  body  is  an 

offence  at  common  law,  as  an  insult  to  public  decency, 
treatment  Hence,  it  is  indictable  to  expose  such  a  body  without 
todictabie^   proper  burial,"  to  wantonly  or  illegally  disturb  it,*  to  sell 

it,  for  mere  purposes  of  private  gain,  for  dissection,*  or 
to  disinter  it,  unless  so  directed  by  the  deceased  in  his  life  or  by 
his  relatives  after  his  death,  with  consent  of  the  public  authorities 
and  of  the  owners  of  the  ground,  where  this  is  requisite.*    Want  of 

4 

^  R.  V.  Saunders,  L.  R.  1  Q.  B.  D.  Vt.  331 ;  Com.  v.  Loring,  8  Pick.  370. 
15 ;  13  Cox  C.  C.  116  ;  People  t;.  Jack-  See  Com.  v.  Coolejr,  10  Pick.  37 ;  Mo- 
son,  3  Denio,  101 ;  Knowles  v.  State,  3  Namee  v.  People,  31  Mich.  473.  All 
Daj,  103.  See  R.  v,  Grej,  1  F.  &  F.  concerned  in  the  outrage  are  principals. 
73 ;  Jocko  v,  SUte,  22  Ala.  73.  In  Tate  v.  SUte,  6  Blackf.  110. 
Com.  V.  Uazleton,  New  Bedford,  Mass.,  •  R.  v.  Cundiok,  D.  &  R.  (N.  P.)  13 ; 
1873,  the  defendant  was  indicted  for  R.  v.  Feist,  D.  &  B.  590 ;  8  Cox  C.  C. 
theexposureinashopwindowofannde  18;  R.  v.  Ljnn,  2  T.  R.  733;  Com.  v, 
statuette  of  Antiuous.  The  charge  left  Coolej,  10  Pick.  37 ;  State  r.  McClure, 
the  question  of  indecency  to  the  jurj,  4  Blackf.  328. 

who  did  not  agree.    See  pamphlet  re*  *  R.   v,  Bharpe,  7  Cox  C.  C.  214 ; 

port  in  Harvard  Library.     As  to  nude  Com.  v,  Loring,  8  Pick.  370 ;  Com.  v, 

pictures,   see  Com.   v.   Dejardin,    126  Marshall,  11  Pick.  350 ;  Tate  v.  State, 

Mass.  46.    Infra,  §§  1606  et  seq.    As  to  6  Blackf.  110.     Bee  Whart  Prec.  §§  821 

exposure  of  person,  see  infra,  §  1468.  tt  aeq. 

As  to  demoralizing  exhibitions,  see  fur-  *'  An  indictment  charged  (inter  alia) 

ther,  Thurber  v.  Sharp,  13  Barb.  627 ;  that  the  prisoner,  a  certain  dead  body 

Willis  V,  Warren,  1  Hilt.  N.  Y.  590 ;  of  a  person   unknown,   lately  before 

Jocko   V,  State,  22  Ala.  73 ;   Pike  v.  deceased,  wilfully,  unlawfully,  and  in- 

Com.,  2  Duval.  89.  decently  did  take  and    carry  awAy, 

*  State  V,  Waller,  tU  supra,  A  urinal  with  intent  to  sell  and  dispose  of  the 
placed,  in  such  a  way  on  private  same  for  gain  and  profit.  It  being 
grounds  as  to  be  generally  accessible^  evident  that  the  prisoner  had  taken  the 
and  to  be  conspicuous  in  a  populous  body  from  some  burial-ground,  though 
neighborhood,  may  be  a  nuisance,  from  what  particular  place  was  unoer- 
Chibnell  v,  Paul,  29  W.  R.  539 ;  see  tain,  he  was  found  guilty  upon  thi« 
Vernon  v.  Vestry,  L.  R.  16  Ch.  D.  449  ;  count ;  and  it  was  considered  that  this 
and  see  infra,  §  1470.  was  so  clearly  an  indictable  offence 

*  Kanavan's  Case,  1  Qreenl.  226.  that  no  case  was  reserved.   R.  v.  Gilles, 
«  2  East  P.  C.  652;  R.  r.  Giles,  R.  &    1  Rnss.  by  Qrea.  464;   Russ.  k  Ry. 

R.  367  ;  R.  v.  Bharpe,  7  Cox  C.  C.  214 ;    366  (n).    So  to  Uke  up  a  dead  body, 
40  Eng.  L.  &  E.  584 ;  State  o.  Little,  1    even  for  the  purpose  of  dissection,  is 
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means  to  barj  a  relative  is  a  defence  to  an  indictment  for  non- 
burial  ;^  though  this  defence  will  not  be  good  if  the  party  on  whom 
the  duty  primarily  lay  neglected  to  call  in  the  proper  authorities.' 
A  person,  also,  is  indictable  who  buries  or  otherwise  disposes  of 
any  dead  body  on  which  an  inquest  ought  to  be  taken,  without 
giving  notice  to  a  coroner,  or  who,  being  under  a  legal  duty  to  do 
so,  fails  to  give  notice  to  a  coroner  that  a  body  on  which  an  inquest 
ought  to  be  held  is  lying  unburied,  before  such  body  has  putrefied.' 
But  ^'  cremating"  a  dead  body  instead  of  burying  it,  is  not  an  in- 
dictable offence  at  common  law,  unless  the  proceedings  are  con- 
ducted in  such  a  way  as  to  be  a  nuisance.^ 

in  iDdictable  offence.     Where,  upon  ing  place.    The  defendant  had  in  thig 

au  indictment  for  that  offeDoe,  it  was  case  committed  a  trespass  against  the 

moved  in  arrest  of  Judgment  that  the  owner  of  the  soil  of  the  burjing  place ; 

act  was  onlj  one  of  ecclesiastical  cog-  but,  quaerey  whether  if  no  such  trespass 

nizance,  and  that  the  silence  of  the  was  committed  the  offence  might  not 

older  writers  on  crown  law  showed  that  be  still  complete."    Boscoe  Cr.  Ev.  p. 

there  was  no  such  offence  cognixable  429. 

in  the  criminal  courts,  the  court  said        ^  R.  v.  Vann,  2  Den.  G.  C.  325 ;  5 

that  common  decency  required  that  the  Cox  C.  C.  379. 

practice  should  be  put  a  stop  to ;  that        *  See  tn/ra,  §  1565  ;  Bettison,  in  re, 

the  offence  was  cognizable  in  a  crimi-  L.  R.  4  Ecc.  294 ;  12  Eng.  R.  655  with 

nal  court  as  being  highly  indecent,  Mr.  Moak's  note.    The  offence  in  the 

and  contra  bonos  mores;  that  the  pur-  text  is  regulated  in  most  States  by 

pose  of  taking  up  the  body  for  dissec-  statute.    Philanthropic  or  scientific  in- 

tion  did  not  make  it  less  an  indictable  tentions  are  in  such  cases  no  defence, 

offence ;  and  that  as  it  had  been  the  Com.  v,  Cooley,  10  Pick.  37 ;  1  Russ. 

regular  practice  at  the  Old  Bailey  in  464.    See  supra,  §  119 ;  and  compare  - 

modern  times  to  try  charges  of  this  articles  in  18  Alb.  L.  J.  486-7  et  seq.  ; 

nature,  the  circumstances  of  no  writ  of  1  Am.  L.  Rev.  N.  S.  57.  As  to  statutes, . 

error  having  been  brought  to  reverse  see  Com.  v.  Loring,  8  Pick.  370 ;  Com. . 

any  of  those  Judgments  was  a  proof  of  p.  Slaek,  19  Pick.  307.    In  R.  v.  Stew-- 

the  universal  opinion  of  the  profession  art,  12  A.  k  B.  773,  779,  it  was  held 

upon  this  subject.     R.  v.  Lynn,  2  T.  that  the  person  under  whose  roof  an-- 

R.  733  ;  1  Leach,  497.     See,  also,  R.  v,  other  person  dies  is  under  a  legal  duty 

Cundick,  DowL  k  Ry.  N.  P.  C.  13.  to  carry  the  corpse,  decently  covered, 

And  it  makes  no  differenoe  what  are  to  the  place  of  burial,  if  there  is  no  one  - 

the  motives  of  the  person  who  removee  else  who  is  bound  to  bury  it. 
the  body ;  the  offence  being  the  removal        *  Steph.  Dig.  C.  L.  art.  175.    That . 

of  the  body  without  lawful  authority,  this  is  the  case  when  a  body  is  buried  < 

R.  V,  Sharpe,  Dears,  k  B.  160 ;  26  L.  in  such  a  way  as  to  obstruct  the  coroner  - 

J.  M.  C.  45,  where  the  defendant,  from  in  his  duties,  see  R.  v.  Stephenson,  13- 

motives  of  filial  affection,  had  removed  Q.  B.  D.  331. 
the  corpse  of  his  mother  from  its  bury-        *  R.  v,  Prioe,  L.  R.  12  Q.  B.  D.  247,. 
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It  is  also  an  offence  at  common  law  to  wantonly  deface  tombs, 
monuments,  and  graves ;'  and  to  be  concerned  in  a  disturbance  in  a 
graveyard.'  The  passage  of  time  does  not  withdraw  from  grave- 
yards this  protection,  though  they  have  been  long  disused.'  But 
acts  of  the  legislature,  or  of  competent  municipal  authorities,  for 
the  transfer  of  dead  bodies  from  one  burying  place  to  another  are 
not  unconstitutional.^ 

1432  b.  Loud  and  unnecessary  noises  in  the  public  streets  made 
Noisy  and  habitually,  so  as  to  disturb  the  neighborhood,  are  a  nui- 
^ondT^'t*  M^W5e.*  Hence,  keeping  an  inclosed  lot  for  rifle  shoot- 
in  public  ing,  so  as  to  draw  together  numbers  of  disorderly  persons, 
many  of  them,  armed  and  noisy,  is  a  common  law  nui- 
sance ;*  and  so  where  noisy  crowds  are  drawn  together,  to  the  an- 
noyance of  the  neighborhood,  night  after  night,  by  fireworks.' 
Theatresy  when  conducted  in  such  a  way  as  to  draw  together  dis- 
orderly people,  and,  by  immoral  plays  and  spectacles,  to  degrade 
those  who  frequent  them,  are  nuisances  at  common  law.*  The  same 
doctrine  was  held  as  to  a  circus,  carried  on  for  eight  weeks  near 
dwelling-houses,  and  making  continuous  uproar.* 

[J.«  to  expoiure  of  person  j  seeinfraj  §  1468.] 

YII.    OFFENCES  TO  HEALTH. 

So  of  what-       ^  1488.  Any  acts  or  omissions  which,  in  the  regular 

fivd*  ifi 

likely  to       course  of  events  are  likely  to  generate  disease  or  commu- 

diMiaBe!^       nicate  infection,  expose  the  person  so  acting  or  omitting 

to  act  to  an  indictment  for  nuisance.     It  is  not  necessary 

qnalifying  the  law  laid  down  in  2  Graham,  3  Sneed,  134.  Supra,  §§  1411, 
Black.  Com.  508  ;  Steph.  Com.  hook  ii.  1412,  and  as  to  oases  of  noise  on  high- 
part  ii.  cap.  Tii.  8th  ed.  199.  ways,  infra,  §  1474. 

1  Com.  f.  Viall,  2  Allen,  512 ;  PhU-  •  R.  v.  Moore,  3  B.  &  Ad.  184.    See 

lips  V,  State,  29  Tex.  226.  Bostock  v.  R.  R.,  5  De  G.  &  S.  584. 

•  1  Hawk.  P.  C.  ch.  23,  §  23 ;  gupra,  ^  Walker  v.  Brewster,  L.  R.  5  £q. 
§  1431.  25.    And  see  Inchbald  v,  Robinson,  L. 

•  Com.  V.  Wellington,  7  Allen,  299.  R.  4  Ch.  Ap.  388. 

«  Com.  V.  Goodrich,  13  Allen,  546.  *  Supra,  §  1412;  Hawkins,  L.  362, 

•  Com.  r.  Oaks,  113  Mass.  8.  **  It  §  7 ;  Wood  on  Nuisances,  §  52,  citing 
is  sufficient,"  said  Colt,  J.,  'Mf  the  People  v,  Baldwin,  1  Crim.  Rec.  (N. 
acts  proved  are  of  such  a  nature  as  Y.)  286.  As  to  crowds  so  collected  see 
tend  to  annoy  all  good  citizens,  and  do  infra,  §  1474. 

in  fact  annoy  any  one  present  and  not  *  luchbald  v.  Robinson,  L.  R.  4  Ch. 
favoring  them."     Ibid.    See  State  v.    388.    See  tupra,  §  1412. 
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that  the  result  should  eertainly  flow  from  the  cause.  In  view  of 
the  great  stakes  involved,  and  of  the  anxiety  which  the  defendant's 
misconduct  is  likely  to  produce,  a  high  probability  of  disease  is 
sufficient.^ 

1.  Unwholesame  Food  or  Drink. 

§  1484.  Whoever  knowingly  and  wilfully  exposes  for  sale,  or  has 
in  his  possession  with  intent  to  sell  for  human  food,    .    , 

*  ,      As  in  case 

articles  which  he  knows  to  be  unfit  for  human  food,  is  of  exposure 
indictable  for  a  nuisance ;'  but,  to  sustain  the  indictment,   or  infec- 
it  is  necessary  that  the  food  must  be  something  that  it  ^r^^^^j^^ 
does  not  purport  to  be,  e.  g.y  that  it  must  be  putrid  or 
infected  with  some  disease  or  other  injurious  quality,  making  it 
prejudicial  to  health.'    Guilty  knowledge  is  necessary  to  constitute 

1  State  p.   Portland,   74    Me.    268 ;        *  R.  r.  Haynea,  4  M.  &  S.  214 ;  R.  v, 

SUte  V.  Bockman,  8  N.  H.  203 ;  Meeker  Stevenson,   3  F.  &  F.  106  ;  SUte  v. 

V.  Van  Rensselaer,  15  Wend.  397  ;  Peo-  Smith,  3  Hawks,  378 ;  Hunter  v.  State, 

pie  V.  Townsend,  3  HiU  (N.  Y.).  479  ;  1  Head,  160.     In  England,  victuallers, 

State  V.  Close,  35  Iowa,  570 ;  Watson  brewers,  and  other  oommon  dealers  in 

p.  Toronto  Gas  Co.,  4  Up.  Can.  (Q.  B.)  victuals,  who  in  the  course  of  their 

158 ;  State  r.  Rankin,  3  S.  C.  438.    See  trade  sell  provisions  unfit  for  the  food 

tupra^  §§  152  et  stg.    As  to  permitting  of   man,    are   criminally    responsible 

land  to  generate  disease,  see  Com.  v,  under  51  Hen.  III.   **  Pillor  et  Tumbrel, 

Colby,  128  Mass.  91.  etc.,"     and  of  Edw.  I.  *'  De  Pistoribus 

Allowing    noxious  waters  or  other  et  Hasiatoribus  et   aliis  Vitellariis," 

filth  to  pass  from  the  defendant's  land  and  are  liable  civilly  to  the  vendee, 

to  the  land  of  neighbors,  may  be  a  without  any  fraud  on  their  part  or 

nuisance.    Hurdman  r.  R.  R.,  L.  R.  3  warranty  of  the  soundness  of  the  thing 

C.  P.  D.  168.  See  Fletcher  v.  Rylands,  sold  ;  but  a  private  person,  not  foUow- 
L.  R.  1  Ex.  265 ;  L.  R.  3  H  L.  Ca.  330 ;  ing  any  of  these  trades  who  sells  an 
Humphries  v»  Cousins,  L.  R.  2  C.  P.  unwholesome  article  for  food,  is  not  so 

D.  239.  And  so  as  to  noxious  vapors,  liable.  Burnby  r.  BoUett,  16  M.  &  W. 
Shott's  Iron  Co.,  7  App.  Ca.  518 ;  644.  Report  of  English  Commissioners, 
Crump  p.  Lambert,  L.  R.  3  Eq.  409 ;  1879.  Supra,  §  1410.  It  is  no  defence 
supra,  (  1412.  that  the  noxious  article  was  sold  under 

That  over-crowding  houses  with  i>oor  a  patent  from  the  United  States.  Pal- 
people  in  time  of  infection,  so  as  to  en-  mer  v.  State,  39  Ohio  St.  236. 
danger  the  health  of  the  community,  *  R.  v.  Stevenson,  3  F.  &  F.  106 ; 
is  a  nuisance,  see  Rollers  Abr.  139,  pi.  People  v.  Parker,  38  N.  Y.  85  ;  Good- 
3 ;  Wood  on  Nuisances,  §  71 ;  Meeker  rich  v.  People,  19  Ibid.  574 ;  State  v. 
V.  Van  Rensselaer,  15  Wend.  397.  Norton,  2  Ired.  40 ;  State  r.  Smith,  3 
SUte  V.  Purse,  4  McC.  472.  Infra,  Hawks,  378 ;  Daly  v.  Webb,  4  Irish  R. 
§  1436.  Blackburn's  Case,  cited  infra,  C.  L.  309.  See  Stein  v.  State,  37  Ala. 
§  1836.  123.     Supra,  §  1118. 

275 


§  1485.]  OBIMBS.  [BOOK  IL 

the  offence.*  The  carrier  who  knowingly  brings  such  food  to  the 
market  is  equally  responsible  with  the  vendor ;'  but  if  the  meat  is 
to  be  used  for  other  than  human  food,  the  indictment  does  not  lie.* 
The  same  rule  applies  to  the  furnishing  others  with  unwholesome 
water/  and  to  the  furnishing  others  (children  at  a  military  asylum) 
with  unwholesome  bread,'  and  to  the  pollution  of  water,*  and  to  the 
drawing  together  of  water  in  pools  in  such  a  way  as  to  stagnate 
and  poison  the  air.'  But  preparing  a  single  portion  of  deleterious 
food  for  a  single  person,  though  it  may  be  an  attempt  or  assault, 
is  not  a  nuisance.* 

The  pollution  of  a  spring  or  stream  of  water,'  and  the  supplying 
a  market  with  food  likely  to  engender  disease,*^  are,  independent  of 
the  question  of  nuisance,  misdemeanors  at  common  law.  Whether 
supplying  deleterious  food  or  drink  is  an  assault  is  elsewhere  con- 
sidered." 

^  I486.  It  should  be  remembered  that  much  food  is  unwhole- 
^  _  some  which  it  is  not  indictable  to  sell  as  human  food : 

Mere  un-  ^  ' 

whole-  e.  ^.,  rich  and  highly  seasoned  dishes.  Hence  it  is  not 
is  not  BQfli-  enough  in  the  indictment  to  aver  the  selling  of  ^^  un- 
dent, irholesome  food;'*  but  the  kind  of  food  («.  g.y  beef) 
must  be  mentioned,  and  it  must  be  averred  to  be  diseased,  or  so 
spoilt  or  infected  as  to  make  it  unwholesome.^  But  the  offence  is 
completed  by  the  sale  of  food  the  seller  knows  to  be  diseased  and 
poisonous,  without  proof  of  sickness  caused  thereby,  or  averment  or 
proof  that  the  food  was  sold  to  the  vendees  to  be  eaten  by  them,  if 

&  Ibid.     See  iiipra,  §  87 ;  Whart.  »  Supra,  $  610. 

Crim.  Br.  §  39.  >*  Goodrich  v.  People,  3  Parker  C.  R. 

*  R.  V.  Jarris,  3  P.  &  F.  lOS.  622  ;  19  N.  Y.  674. 

*  R.  V.  Crawley,  3  F.  &  F.  109.    See  Sir  J.  F.  Stephen  (Dig.  C.  L.  art. 
supra,  §  1118.  187)  thus  states  the  law : — 

*  SUte  V.  Bnokman,  8  N.  H.  203.  <*  Pabliclj  and  wllfullj  exposing  or 

*  R.  V.  Dixon,  3  M.  &  S.  11.  causing  to  be  exposed  for  sale  articles 

*  Infra,  §  1477.  of   food    unfit  for   consumption,   and 
Y  State  V.  Close,  35  Iowa,  679 ;  Com.    knowingly  permitting  senrants  to  mix 

p.  Webb,   6  Rand.  726 ;   Douglass  v.  unwholesome  ingredients  in  articles  of 

State,  4  Wis.  387.  food,  are  acts  endangering  the  health 

9  R.  V,  Hanson,  2  C.  &  K.  912 ;  Com.  or  life  of  the  public  within  the  meaning 

V.  Stratton,  114  Mass.  303.  of  this  article.'*    This  is  defective  in 

*  State  9.  Buckman,  ut  gupra.  not  averring  '*  for  human  use." 
»  Stote  V.  Smith,  3  Hawks,  378,  and 

cases  cited  in  prior  notes. 
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the  sale  were  for  oaman  use.^    The  names  of  the  yendeeSy  not  being 
material  to  the  offence,  need  not  be  averred.' 

As  we  have  already  seen,  latent  adulterations  of  food  meant  for 
pablic  use  may  be  proceeded  against  as  cheats.' 

2.  Contagious  Diseases. 

§  I486.  For  the  same  reasons,  it  is  indictable  to  expose  to  the 
public  a  human  being  or  brute  animal  having  a  conta- 
gious disease ;  nor  is  it  nedsssary  in  such  case  that  the  to  commu- 
indictment  should  aver  a  nuisance.^  And  so,  as  has  been  ^^|||^|^' 
seen,  doing  anything,  or  maintaining  any  building  or  in- 
stitution, likely  to  generate  infection,  is  indictable.' 

YIII.   OFFENSIVE  INDUSTRIES. 

§  1487.  Can  an  industry  which  is  essential  to  the  public  welfare, 
be  convicted  and  abated  as  a  nuisance,  because  it  is  oflfensive  to  the 
vicinity  ?  This  is  a  question  that  has  been  already  discussed,  and 
will  be  noticed  in  some  of  its  relations  hereafter.  It  has  been  seen 
chat  no  prescription  can  be  pleaded  for  a  nuisance,'  and  that  neither 
its  collateral  benefit  to  the  community,^  nor  the  good  intent  of  the 
projector,'  is  a  defence.  It  has  been  seen  that  it  is  enough  in  such 
case  to  sustain  a  conviction  that  the  comfort  of  the  community  was 
impaired.'  It  has  also  been  seen  that  when  population  moves 
up  to  a  nuisance,  which  previously  was  in  a  solitude,  then,  as  a 

I  Goodrich  v.  People,  ut  tupra,  1865,  in  the  prosecution  of  Blaokbnrn 

>  Ibid.  for  sending  infected  clothing  to  New 

*  'Si^'nc,  }  1120.  York  in  order  to  generate  disease,  the 

*  R.  V.  Yantandillo,  4  M.  &  S.  73 ;  British  crown  officers  oononrred  in  the 
R.  V,  Burnett,  4  Ibid.  272 ;  R.  v.  opinion  that  the  offence  was  indictable 
Benson,  Dears.  C.  C.  24.  Bee  Smith  v.  at  common  law.  The  defendant  wasao- 
Baker,  U.  S.  ar.  Ct.  N.  Y.  1884 ;  30  quitted  from  want  of  evidence.  Dip. 
Alb.  L.  J.  163 ;  1  Am.  L.  Jonm.  363 ;  Cor.  U.  8.  1865-^ ;  I.  168,  187.  See 
where  it  was  held  that  to  take  a  child  article  on  Extra-territorial  Crime  in 
with  whooping-cough  to  a  boarding-  Crim.  Law  Mag.  for  March,  1885.  And 
house  whereby  boarders  were  induced  see  Fairlee  v.  People,  11  III.  1,  cited 
to  leave,  and  the  plaintiff's  (the  land-  Mpra,  §  525. 

lady's)  child  caught  the  disease,  gives  *  ^itpra,  §  1415. 

the  plaintiff  a  right  to  damages.  7  Supra,  §  1416. 

*  Supra,  §  1433.     Metrop.  Asylum  v.  *  Supra,  §  1421. 
HUl,  44  L.  T.  (N.  S.)  653;  Meeker  o.  •  Supra,  §  1410  ei  ieq. 
Van  Rensselaer,   15  Wend.  397.    In 

277 


§  1440.]  CRIMES.  [book  u 

general  rule,  the  nuisance  must  recede.^  As,  however,  this  is  a  rule 
subject  to  some  exceptions,  it  is  better  to  view  it  as  it  bears  on  three 
distinct  conditions  of  fact. 

§  1488.  First,  when  the  industry  is  originally  planted  in  a  populous 
Offensive  community.  Here  there  can  be  no  question.  The  in- 
indastry  dustry,  if  a  nuisanco,  must  be  abated, 
planted  in  §  1489.  Secondly,  when  the  industry  is  originally 
commu^  planted  within  the  limits  of  an  incorporated  city  or  vil- 
Dfty.  }|^gQ^  ]yy^^  where  there   are  no  dwelling-places  in  the 

Offensive  vicinity  at  the  time  of  its  origination.  The  law,  in  this 
indictable  case,  is  clear.  Whoever  builds  in  a  district  set  apart 
witiirn  city  especially  by  the  law  for  urban  purposes,  does  so  with 
limits.  notice   that  anything  inconsistent  with   such  purposes 

must  be  abandoned  when  the  comfort  of  the  population  requires  the 
surrender.* 

§  1440.  Thirdly,  when  the  industry  is  originally  planted  in  an 

uninhabited  district,  not  part  of  an  incorporated  city 

such*indu8-  ^^  village,  and  is  subsequently  approached  by  popula- 

try  must       tion  to  whom  it  is  a  nuisance.     Here  the  law  also  is, 

recede, in  .  i       .    ^  .  , 

other  cases,  that  in  such  case  the  industry  must  retire,  to  take  up 
lation^p^"'  its  seat  in  a  district  to  which  population  has  not  yet 
a'ouepMon*  ^^^^^l^®^'  Yet  it  is  impossible  to  study  the  cases  with- 
of  expedi-  out  Seeing  that  the  question  is  treated  as  one  of  exp^ 
diency,  as  the  issue  (that  of  comfort)  indeed  invites. 
Whose  expulsion  would  produce  the  most  general  inconvenience— 
the  ^^  nuisance"  or  the  population  ?  If  the  ^^  nuisance"  be  essential 
to  the  community  at  large, — ^if  it  cannot  be  pushed  into  remoter 
and  more  desolate  regions  without  great  inconvenience, — if  the 
population  affected  by  it  can  with  comparatively  little  inconvenience 
retire, — then  the  latter  cannot  claim  that  the  former  be  expelled.' 
Of  such  cases  as  these  we  have  illustrations  in  various  public  works 
instituted  by  government,  and  in  chartered  corporations  for  travel.^ 

^  Supra,  §  1415.  cities,  it  has  been  ruled,  in  a  case  al* 

>  See  Ball  r.  Roj,  L.  R.  8  Ch.  469 ;  ready  cited,  that  when  such  a  manu- 

Broder  v.  Saillard,  L.  R.  2  Ch.  D.  692.  factory  is  chartered  for  the  purpose 

s  See  Ellis  v.  State,  7  Blackf.  534.  by  the  legislature,  no  indictment  lies 

<  See  supra,  §  1424.    Thus,  on  the  when  the  processes   adopted  for  the 

ground  that  a  gas  manufactory  is  es-  purpose  are  the  best  that  can  be  ap- 

mntial  to  the  comfort  and  safety  of  plied,  and  when  due  care  and  dili* 
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On  the  other  hand,  when  the  "  nuisance"  can  be  readily  sequestered 
to  a  more  secluded  spot,  while  the  population  has  taken  root,  and 
cannot  readily  be  moved,  then  the  former  must  give  way  to  the 
latter.^  It  should  be  remembered,  however,  that  no  mere  senti- 
mental or  nervous  sensibility  will  be  ground  for  a  conviction.  The 
^  nuisance"  must  be  reawmably  offensive.' 

IX.   EXPLOSIVE  AND  INFLAMMABLE  COMPOUNDS. 

§  1441.  It  is  a  nuisance  at  common  law  to  keep  or  manufacture 
explosive  or  inflammable  compounds  in  such  a  way  as   Explosive 
to  be  productive  of  terror  or  peril  to  the  community.*   compoundB 

*  ,  mast  be 

Licenses  for  such  keeping  or  manufacture  are  to  be  carefully 
strictly  construed,  and  their  restrictions  conformed  to  ^^ 
closely.  Nor  will  they  be  stretched  to  authorize  any  offence  they 
do  not  expressly  cover .^  Thus  a  license  from  government  to  manu- 
facture or  keep  on  hand  petroleum,  under  such  conditions  as  will 
prevent  explosion,  is  no  defence  to  an  indictment  against  the  manu- 
facturer of  such  petroleum  in  such  a  way  as  to  diffuse  unwholesome 
and  offensive  vapors.'  The  same  distinctions  apply  to  gunpowder.* 
Spring  guns,  also,  may  be  proceeded  against  as  nuisances.' 

geooe  has  been  shown.    People  v,  N.  o.  Kidder,  107  Mass.  188 ;  People  v. 

Y.   Gas  light  Co.,  64  Bard.  56.    See  Sands,  1  Johns.  78  ;  Bradley  v.  People, 

Com.  v.  Reed,  34  Penn.  St.  275.    Stit-  56  Barb.  72  ;  Myers  v,  Malcolm,  6  Hill, 

|mi,§1424.    As  to  a  petroleum  refinery,  (N.  Y.)  292;  Wier's  App.,  74  Penn. 

see  Jones  v.  Cook,  L.  R.  6  Q.  B.  505 ;  St.  230 ;  Cheatham  v.  Shearon,  1  Swan 

Com.  V.  Kidder,  107  Mass.  188.    As  to  (Tenn.),  213. 

a  tannery,  see  State  v.  Trenton,  36  N.  <  Bee  m^mx,  §  1424. 

J.  L.  (7  Yroom)  283.    As  to  briok-  •  Com.  v.  Kidder,   107  Mass.   188. 

making,  see  Hnckenstine's  App.,  70  See  Wier's  Appeal,  74  Penn.  St.  230. 

Penn.  St.  102.    As  to  a  swine-yard,  Supra^  §  1424. 

Com.  V.  Van  Sickle,  Brightly,  69  ;  and  >  People  v.  Sands,  vt  tvtp, ;  Bradley  v. 

see  mpra^  §  1412.  People,  vf  mp.    As  toganpowder  nnder 

>  Supra^  §  1415.    See  Com.  v.  Upton,  English  statute,  see  R.  v.  Mutters,  1 

6  Gray,  473 ;  Ashbrook  v.  Com.,  1  Bush,  B.  &  A.  362 ;  Webley  v.  Woolley ,  L.  R. 

139.  7  Q.  B.  61 ;  Elliott  v.  Majendie,  Ibid. 

«  Supra,  $  1414.  429  ;  Briggs  v.  Mitchell,  2  B.  &  S.  523. 

*  R.  V,  Lister,  Dears,  k  B.  209  ;  Hep-  Supra,  §  1412.    As  to  fireworks  under 

bum  9.  Lordan,  2  H.  &  M.  345 ;  Wil-  statute,  see  Bliss  v.  Lilley,  3  B.  &  S. 

liams  V.  Bast  India  Co.,  3  East,  192,  128  ;  King  v.  Ford,  1  Stark.  421  ;  Ibbot- 

201 ;  State  v.  Hart,  34  Me.  36  ;  True-  son  v.  Peat,  3  H.  &  C.  644. 

man  9.  Casks,  Thach.  C.  C.  14 ;  Com.  '  Supra,  §  464. 
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X.  KUI8ANCK8  OF  PERSONAL  DEPORTKENT. 

§  1442.  When  a  woman  is  habitually  addicted  to  scolding  at  and 
Common  hefore  persons  in  general,  on  the  highway,  or  in  a  popa- 
ecoidB  in-  Iqos  neighborhood,  so  as  to  disturb  passers-by,  she  may 
common  be  indicted  as  a  common  scold  ;^  and  it  is  enough  if  the 
^'  indictment  simply  avers  her  to  be  such.'    Anger  or 

malice  is  not  a  necessary  constituent  of  the  offence.*  Ducking, 
however,  which  was  the  old  common  law  punishment,  is  now  obsolete.^ 

§  1443.  A  common  brawler  is  a  person  addicted  to  constant  noisy 
public  brawling  and  quarrelling.  The  offence  is  in  some 
common  States  indictable  by  statute  ;  in  otihers  at  common  law.' 
brawlers,  j^  j^  ^^^  necessary  to  constitute  this  offence,  or  that  of  a 
coobmon  scold,  that  the  brawling  and  scolding  should  be  in  the  public 
streets.  If  it  takes  place  within  a  house,  and  yet  is  so  vehement 
and  vituperative  as  to  disturb  the  public  peace  outside,  it  is  indict- 
able.* A  common  profane  swearer,  or  user  of  indecent  language, 
has  been  said  to  be  in  like  manner  and  with  like  limitations,  indict- 
able  at  common  law.^ 

§  1444.  A  common  harrator^  e.  g.j  a  person  who  habitually* 
And  so  of  fo^^i^^s  vexatious  and  groundless  litigation  among  citi- 
common  jens,  irrespective  of  any  private  relations  he  may  sustain 
Common  to  them,  is  indictable  as  a  nuisance  at  common  law.^* 
thieyes.        ,^^^  gratuitous  or  venal  fostering  of  lidgation,  under  the 

I  R.  V.  ¥oxhy,  6  Mod.  14 ;  tJ.  S.  o.  also,   Com.  v.   Harris,  cited  wprOf  $ 

Rojall,  3  Ctanoh  C.  C.  618;  Com.  v.  1412. 

Pray,  13  Pick.  359  ;  Com.  v.  Foley,  99  •  Com.  v.  Foley,  99  Mass.  497.    See 

Mass.  497 ;   Com.  v,  Davis,  11  Pick.  R.  v.  Taylor,  2  Ld.  Ray.  879. 

432 ;  Com.  v.  Mohn,  52  Penn.  St.  243 ;  7  Barker  v.  Com.,  19  Penn.  St.  412 ; 

James  v.  Com.,  12  8.  &  R.  220.     Con'  Bell  v.  State,  1  Swan,  42.    See  ctfpra, 

tra,  Com.  v.  Hntohinson,  5  Clark  (Pa.),  §  1432. 

321 ;  S.  C,  3  Am.  Law  Reg.  113.  ■  Dickinson  Q.  S.  217.    As  to  cham- 

The  offence  mast  be  to  the  public,  perty,  see  tii/ra,  §  1853. 

not  to  an  individual  alone.    State  v.  *  There  must  be  at  least  three  cases. 

Bohlottman,  52  Mo.  164.  R.  r.  Hardwick,  1  Sid.  282. 

*  Ibid.  See  J' Anson  v.  Stuart,  IT.  »  4  Bl.  Com.  134 ;  1  Hawk.  P.  C. 
R.  748 ;  Bute  w.  O'Mally,  48  Iowa,  601,  475 ;  Com.  r.  Pray,  13  Pick.  359  ;  Com. 
tited  Whart.  Cr.  PI.  &  Pr.  $  20.3.  v.  Mohn,  52  Penn.  St.  243 ;   State  o. 

*  U.  S.  V,  Royall,  ui  tupra,  Chitty,  1  Bailey,  379.    A  person  who 

*  James  v.  Com.,  12  S.  &  R.  220.  maliciously  splits  suits  so  as  to  accu- 

*  See  Com.  v.  Foley,  99  Mass.  497,  mulate  costs  is  indictable  at  common 
as  to  Massachusetts  statute ;  and  see,  law.     Com.   r.  McCalloch,   15  Mass. 
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name  of  champerty  and  maintenance,  is  hereafter  considered.^ 
Common  thieves  are  indictable  in  some  States  by  statute,  but  in  such 
case  habitual  thieving  must  be  proved.' 

§  1445.  Eavesdropping  may,  in  like  manner,  be  indictable  as  a 
nuisance.*    It  should,  however,  to  be  indictable  at  com- 
mon law,  be  habitual,  and  combine  the  lurking  about  eavesdroiv 
dwelling-houses,  and  other  places  where  persons  meet  ^"' 
for  private  intercourse,  secretly  listening  to  what  is  said,  and  then 
tattling  it  abroad.^    It  is  a  good  defence  that  the  act  was  authorized 
by  the  husband  of  the  prosecutrix.'    The  offence,  it  is  said,  may  be 
committed  by  stealthily  lurking  around  a  grand  jury,  and  repeating 
their  secret  proceedings.* 

§  1446.  Open  and  gross  lewdness  is  in  some  jurisdictions  indict^ 
able  by  statute,^  and  is  so  at  common  law,  with  the  quali- 
fications  above  stated.*    Lewdness,  however,  is  not  a   persons 
designation  of  character,  but  a  conclusion  of  law,  of  andopen^ 
which  it  is  necessary  to  state  the  premises  of  fact.*    And   ^^^^' 
to  sustain  a  charge  of  haunting  houses  of  ill-fame,  there  must  be  a 
scienter ?^    The  evidence  by  which  such  an  indictment  may  be  sus* 
tained  is  necessarily  circumstantial.^^ 

Night-walkers,  t.  e.,  persons  who  stroll  the  streets  at  night  for 
immoral  purposes,  are  indictable  at  common  law.^ 

227.  See  Com.  r.  Davis,  11  Pick.  432.  was  "  gross  lewdnefls"  tinder  the  slat- 
See  infra,  §  1853.  Bj  §§  132-5  of  the  ate.  Com.  v.  Wardell,  128  Mass.  52; 
Mew  York  Penal  Code  of  1882,  barratry  SUte  v.  MiUard,  18  Vt.  574.  See  tn/ra, 
is  made  a  misdemeanor,  and  is  defined  §  1469  ;  Grisham  v.  State,  2  Yerger, 
to  be  the  practice  of  exciting  groand-  589 ;  where  it  was  held  that  to  an  in- 
less  Jadicial  proceedings.  Particular  diotment  against  two  for  lewdness,  it  is 
acts  need  not  be  specified  in  the  indict-  no  defence  that  the  parties  were  mar« 
ment.  J' Anson  v.  Stnart,  1  T.  R.  754.  ried  bj  rites  not  recognised  by  the 
>  Infra,  $$  1853,  1854.  State  as  legal.    And  see  Com.  v.  Mnn- 

*  World  V.  State,  50  Md.  49.  son,  127  Mass.  460  ;  tn/ra,   §§   1726, 

•  U.  S.  V.  Royall,  iit  wpra.  1747,  1748 ;  Peak  v.  State,  10  Humph 
«  4  Bl.  Com.  168.     See  Com.  v.  Lov-  99.  Supra^  $  1432.  See,  however,  contra^ 

ett,  4  Clark  (Pa.),  5  ;  8  Has.  Pa.  Reg.  SUte  v.  Brnnson,  2  Bailey,  149.     For 

305  ;  Com.  v.  Mergelt,  cited  Ibid. ;  State  illicit  cohabitation,  see  infra,  §  1747. 
V.  Williams,  2  Tenn.  108.    Supra,  §  19.        •  Svcpra,  §  1482. 

The  offence  is  made  indictable  by  §        *  Dameron  v*  State,  8  Mo.  494. 

436  of  the  N.  Y.  Penal  Code  of  1882.  ^  Brooks  v.  SUte,  2  Yerger,  482. 

*  Com.  o.  Lovett,  ntpra,  »  Peak  it.  SUte,  10  Humph.  99 ;  My- 

•  SUte  9.  Pennington,  3  Head,  299.  natt  v.  State,  8  Lea,  47. 

f  So  in  Massachusetts,  where  it  was       ^  SUte  v.  Dovers,  45  N.  H.  543.   ^«w 
held  that  indecent  exposure  of  person    rnqna,  §  441. 
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§  1447.  C(ymm(m  drunkenness  may  be  treated  as  a  nuisance  when 
it  is  snch  as  habitually  to  shock,  molest,  and  disturb  the 

Ai^cl  so  Oi  •  .  .  j^  ffi  •!• 

common  Community  at  large.^  **  Common'  does  not  m  this  sense 
drankATds.  ^^^^  constant.  It  is  enough  if  the  drunkenness  be  fre- 
quent.' By  statute  private  drunkenness  is  in  some  jurisdictions 
made  indictable.* 

§  1448.  Ptiblishere  of  false  alarms^  or  of  intelligence  calculated 
to  cUsturb  the  peace  of  a  community^  on  the  same  princi- 
false  iiew».  plos  on  which  common  scolds  and  common  barrators  are 
mongers.  indictable,  are  subject,  if  the  offence  be  continuous  and 
directed  at  the  community  generally,  to  penal  discipline.^  Under 
this  head  may  be  classed  a  case  in  which  it  was  held  that  it  is  an 
indictable  offence  to  tamper  with  telegraph  wires,  so  as  to  give  a 
false  alarm  of  fire.' 

XI.   DISORDERLY,  BAWDY,  AND  TIPPLING-HOUSES. 

§  1449.  A  bawdy-house  (or  a  house  of  ill-fame  as  it  is  some- 
-  times  called)  is  a  house  kept  for  the  reception  of  persons 

bouse  and  who  chooso  to  resort  to  it  for  the  purpose  of  illicit  sexual 
h<mse  to^     intercourse,  and  is  indictable  at  common  law.*    But  the 

1  See    Com.  v.  Boon,  2   Or  ay,  74 ;  the  maimer  above  stated,  oonatitntes, 

State  V.  Sowers,  62  Ind.  311 ;  Smith  v.  in  whatever  light  it  may  be  viewed,  a 

State,  1  Humph,  396 ;  State  v.  Waller,  common  nnisance,  cannot,  we  think,  be 

3  Mnrph.   229.    For  indictment,  see  well  qnestioned ;  that  it  is  injurious  to 

State  V.  Moriartj,  74  Ind.  103.  both  the  comfort  and  health  of  a  large 

*  State  V,  Pratt,  34  Vt.  323 ;  Com.  v.  number  of  persons  in  the  community 
MoNamee,  112  Mass.  286.  in  which  the  report  has  been  put  in 

*  Com.  V.  Miller,  8  Gray,  484 ;  Com.  circulation  is  self-evident,  because  its 
V.  Conley,  1  Allen,  6.  tendency  is  to  fill  the  mind  with  anz- 

^  R.  17.  Harris,  7  How.  St.  Tr.  926  *  iety,  fear,  and  alarm,  to  the  absolute 

2  Inst.  226-7 ;  4  Bl.  Com.  149.    Supru^  destruction  of  the  comfort  and  happi- 

§  1374.    *'  This  indictment  charges  the  ness  of  many,  and  by  this  means  is,  to 

unlawful  circulation  of  a  false  report  a  greater  or  less  extent,  injurious  to 

by  hand-bills  posted  on  the  corners  of  the  health  of  persons  brought  under 

the  public  streets,  and  other  public  snch  influences  *'    Com.  r.  Cassidy,  6 

places  in  the  city,  calling  on  the  citi-  Phila.  82;  Allison,  J.,  1866.  See  wpra^ 

sens  to  look  out  for  a  child-stealer,  de-  §  1121. 

scribing  her  as  a  woman  about  twenty-  That  to  falsely  and  maliciously  an- 

four  years  of  age,  etc.    The  hope  Is  nounoe  a  man's  death  and  toll  the  bell 

suggested  that  she  may  be  discovered  for  it,  is  not  indiotable,  see  State  v, 

and  brought  before  the  public,  where  Briggs,  22  Vt.  321,  cited  Jifpra,  §  1411. 

she  may  be  observed  by  both  heads  of  *  Koppersmith  v.  State,  61  Ala.  6. 

families  and  their  children,  etc.    That  <  4  Bl.  Com.  168 ;  R.  v.  Williams,  10 

this  publication^  given  to  the  public  in  Mod.  63 ;  R.  v.  Rioe,  L.  R.  1  C.  C.  21 ; 
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boose  must  be  resorted  to  in  common  by  other  women  dicubie  at 
than  its  keeper  when  a  woman.^   It  is  immaterial  ^^whether  uw. 
indecent  or  disorderly  conduct  is  perceptible  from  the 
outside."* 

A  disorderly  house  is  a  house  kept  in  such  a  way  as  to  disturb, 
annoy,  or  scandalize  the  public  generally,  or  the  inhabitants  of  a 
particular  vicinity,  or  the  passers  in  a  particular  highway,  and  is 
indictable  at  common  law ;'  and  an  inn,  or  building,  to  which  the 
public  have  access  generally  may  be  ^^  disorderly"  when  the  disorder 
is  only  inside,  and  is  not  heard  outside,  if  it  disturb  those  who  have 
right  of  access  to  the  house.^  So,  though  a  mere  tippling-house  is 
not  per  m  a  nuisance  at  common  law,^  yet  it  is  otherwise  with  a  house 
kept  for  promiscuous  and  noisy  tippling,  promoting  drunkenness  in 
a  community,*  or  when  unlawful  sales  are  made  to  all  parties  apply- 
ing J    But  to  make  a  house,  as  a  disorderly  house,  a  nuisance  at 

n.  S.  9.  Steyens,  4  Cranoh  C.  C.  341 ;  the  condoot  of  the  house  catisee  outside 

Jennings  v.  Com.,  17  Pick.  80;  Com.  disorder,  this  makes  a  disorderly  house. 

V.  Lewis,  1  Met.  151 ;  Com.  r.  Kimball,  State  v,  Webb,  25  Iowa,  235. 
TOray,  328;  Cadwell  v.  State,  17  Conn.        *  Com.  v.  McDonough,  13  Allen  581. 
467 ;   Jacobowskj  v.   People,  6  Hun,        *  Infra,  §  1454 ;  R.  p.  Rioe,  L.  R.  1 

624 ;  Barnesciotta  p.  People,  10  Ibid.  C.  C.  21 ;  U.  S.  v.  Lindsay,  1  Cranch 

137 ;   King  v.  People,  83  N.  Y.  587  ;  G.  C.  245 ;  U.  S.  p.  Elder,  4  Ibid.  507  ; 

Bute  V.Williams  (30  N.  J.  L.),  1  Yroom,  U.  8.  p.  Columbus,  5  Ibid.  304 ;  Meyer 

102 :    SUte    v.   Evans,   5    Ired.   603 ;  v.  State,  42  N.   J.   L.   145 ;  Wilson  p. 

Smith  p.  Com.,  6  B.  Monr.  21 ;  SUte  v.  Com.,  12  B.  Monr.  2;  State  p.  Bertheol, 

Bents,  11  Mo.  27 ;  Birohfield,  er /Nir<«,  6  Blackf.   474;   SUte  p.   MuUikin,  8 

62  Ala.  377.  Ibid.  260 ;  SUte  p.  Robertson,  86  N.  C. 

>  State  p.  Garity,  46  N.  H.  61 ;  Com.  628.    A  license  to  sell  liquor  does  not 

p.  Lambert,  12  Allen,  177  ;  Cadwell  p.  protect  such  a  house.    Infra,  §  1454. 

State,  17  Conn.  467 ;  SUte  p.  Main,  31  See  Del.  Canal  Co.  p.  Com.,  60  Penn. 

Ibid.  572.    Infra,  $  1455.  St.  367 ;   State  p.  Thornton,   Busbee, 

*  Steph.  Dig.  C.  L.  art.  180;  citing  252.  And  to  permit  immoral  acU  in  a 
1  Russ.  Cr.  443 ;  R.  p.  Rice,  L.  R.  1 C.  C.  house  open  to  the  public  makes  it  a 
21.    See  King  p.  People,  83  N.  Y.  587.  disorderly  house.    State  p.  Williams, 

*  Infra,  $  1456 ;  State  p.  Bailey,  1  1  Vroom  (30  N.  J.  L.),  102.  Supra,  § 
Foster,  343 ;  SUte  p.  Stevens,  40  Me.  1424. 

659  ;  Com.   p.  Cobb,  120  Mass.   356 ;  It  is  no  defence  when  the  character 

Hunter  p.  Com.,  2  S.  &  R.  298 ;  Clem-  of  the  house  is  such  as  to  promote  dis- 

•ntine  p.  Sute,  14  Mo.  112 ;  Hackney  order,  that  ito  keeper  interfered  to  quell 

0.  Sute,  8  Ind.  494.    See  McElhaney  brawls.     Com.  p.  Cobb,  120  Mass.  356. 

V.  sute,  12  Tex.  Ap.  231.  '  Meyer  p.  SUte,  41  N.  J.  L.  6.    See 

*  Sute  p.  Mathews,  2  Dev.  k  Bat.  Smith  p.  Com.,  -6  B.  Mon.  21 ;  Mains  p. 
424.    The  converse  is  true,  that  when  SUte,  42  Ind.  327. 
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common  law,  it  must  offend  a  class  larger  than  its  own  private  in- 
mates.^ The  disorder  mast  be  in  a  place  to  which  the  public  at  large 
have  access.'  What  is  disorder,  however,  is  conditioned  by  cir- 
cumstances ;  and  what  is  not  disorderly  on  a  secular  day  may  be 
disorderly  on  Sunday.* 

Disorderly,  tippling,  and  bawdy-houses  are  plainly  distinguish- 
able. As,  however,  they  may  be  joined  in  separate  counts  in  the 
same  indictment,^  or  may  be  blended  in  one  count ;  and,  as  the  de* 
cisions  bearing  on  them  speak  generally  of  the  offence  thus  made  up, 
they  will  here  be  considered  under  one  general  head.  It  is  to  be 
remembered,  however,  that  to  constitute  a  bawdy-house  it  is  not 
necessary  that  there  should  be  any  disorder  visible  or  audible  from 
outside  ;*  and  to  constitute  a  disorderly  house  it  is  not  necessary 
that  there  should  be  any  public  prostitution.* 

Offences  of  this  class  need  not  be  committed  lueri  eau9a? 

§  1460.  The  indictment,  when  the  offence  is  statutory,  must  con- 
Enouirh  If  ***^  ^^  Statutory  terms.*  When  at  common  law,  if  it 
facte  con-  contain  averments  that  the  house  was  unlawful,  and 
Duifiance  disorderly,  and  a  common  nuisance,  specifying  m  what 
bo  averred,   yggp^^^;  jjj  y^g  disorderly,  this  is  usually  enough.* 

That  it  is  sufficient  simply  to  charge  the  defendant  with  keeping 
a  ^^  common  disorderly  house"  has  been  sometimes  argued.'*  But 
this  is  a  loose  mode  of  pleading,  for  the  question  of  disorder  is  a 
wide  one,  and  there  are  many  kinds  of  disorder  which  are  not  in- 
dictable, and  of  which  it  would  be  intolerable  tyranny  for  the  law 
to  attempt  to  take  cognizance.    The  proper  course  is  to  specify  what 

>  See  Cheek  v.  Com.,  79  Kj.  359.  ■  U.  8.  v.  Colambus,  5  Cranch  C.  C. 

*  Infra,  §  1456 ;  Mains  v.  SUte,  42  304;  SUte  v.  Homer,  40  Me.  438;  State 
Ind.  327.  V.  Collins,  48  Ibid.  217  ;  State  v.  Bailej, 

*  See  supra,  §  1431 ;  U.  S.  v.  Colnm-  1  Foster,  343 ;  State  r.  Kizon,  18  Vt. 
bus,  ul  sup,;  Hall  v.  State,  4  Harring.  70 ;  Com.  v.  ikshlej,  2  Gray,  356 ;  Wells 
132.  V,  Com.,  12  Ibid.  326 ;  Com.  v.  Wood, 

«  Com.  o.  Ismahl,  134  Mass.  201.  97  Mass.  225  ;  Com.  v.  Stewart,  1  S.  & 

*  R.  r.  Rice,  L.  R.  1  C.  C.  21.    King  R.  342 ;  Joseph  v.  SUte,  42  Ind.  370 ; 
p.   People,  83  N.  Y.  587 ;   Hunter  v.  Vanderworker  v.  State,  8  Eng.  (Ark.) 
Com.,   2  S.   &  R.  298 ;   SUte  v.  Ma-  700.    See  Jordan  v,  SUte,  60  Ga.  656. 
thews,  2  Der.  &  B.  424.  ><>  See  R.  v.  Rogier,  1  B.  &  C.  272 ; 

*  Brooks  r.  SUU,  4  Tex.  Ap.  567.         Com.  v.  Pray,  13  Pick.  359  ;  Clifton  v. 
7  Infra,  §  1457.  SUte,  63  Ga.  241.     Under  Iowa  stat- 

*  As  to  Massachusetts,  see  Com.  v.  ate,  see  SUte  o.  Alderman,  40  Iowa, 
Lavonsair,  132  Mass.  1.  375. 
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the  disorder  is ;  e.  g.^  assemblages  of  persons  of  both  sexes  of  lewd 
character,  tippling,  noise,  tumult,^  etc.  .But  several  specifications 
do  not  constitute  di:^licit7.* 

It  is  not  necessary  to  name  the  persons  frequenting  the  house.* 
§  1451.  Particular  acts  or  conditions  of  disorder,  inside  or  outside, 
may  be  put  in  evidence  to  prove  a  house  to  be  disorderly,   Qj^j^ter 
although  they  were  not  specified  in  the  indictment  ;^  of  bouse  to 
though  common  reputation,  or  complaint  among  the  iDduc- 
neighbors,  is  not  for  this  purpose  admissible.*    But  that  ^^^®^^* 
the  house  was  frequented  by  noisy  and  disreputable  persons,  without 
identifying  them,  may  be  put  in  evidence,*  and  general  annoyance 
will  sustain  an  indictment,  though  only  one  person  may  have  been 
actually  disturbed.'    It  need  not  be  alleged  that  the  house  was  kept 
for  lucre.*    The  use  of  the  house,  also,  as  a  place  where  infractions 
of  the  law  («.  ^.,  illegal  sales  of  liquor,  or  gambling,  or  illegal  bet- 
ting) are  habitually  carried  on,  constitutes  a  disorderly  house.* 

^  1452.  As  has  just  been  seen,^*  bawdy-houses  admit  of  a  wider 
range  of  proof.    Whether  it  be  because  the  term  ^^  house   ^  . 
of  ill-fame"  is  sometimes,  by  statute,  made  convertible  tation  of 
with  bawdy-house  ;^  or  whether  it  be  because  at  com-  miBsibie. 

I  See  Whart.  Preo.  in  loco;  Com.  o.  418 ;  Smith  v.  Com.,  6  B.  Monr.  21 ; 

Wise,  110  Mass.  181 ;  People  v.  Jack-  Sparks  o.  SUie,  69  Ala.  82 ;  Tonej  v. 

son,  3  Denio,  101 ;  Frederich  v.  Com.,  SUte,  60  Ibid.  97.    See  SUte  v.  Board- 

4  B.  Monr.  7 ;  Davis  v.  SUte,  52  Ind.  man,  64  Me.  523. 
488 ;  Hickej  v.  SUte,  53  Ala.  514.   See        •  Com.   v.  Kimball,    7   Gray,   328 ; 

Wliart.  Cr.  PI.  &  Pr.  §$  154,  231.  State  r.  Patterson,  7  Ired.  70 ;  Wooster 

<  Com.   0.    Ballon,   124   Mass.    26 ;  v.  SUte,  55  Ala.  217. 
Whart.  Cr.  PI.  &  Pr,  §  251.  7  Com.  v.  Hopkins,  133  Mass.  381. 

*  State  V.  Patterson,  7  Ired.  70.  *  Jn/ra,  §  1457  ;  wpra,  $  1449  ;  State 
«  Com.  V.  Davenport,  2  Allen,  299  ;  v.  Smith,  29  Minn.  193 ;  SUte  v.  Porter, 

Com.  9.  O'Brien,  8  Gray,  487 ;  Com.  v.  38  Ark.  637. 

Cardoso,  119  Mass.  210 ;  Com.  v.  Stew-  *  SUU  v.  Williams,  30  N.  J.  L.  102, 

art,  1  S.  &  R.  342 ;  SUte  v.  Webb,  25  111 ;  Mejer  v.  State,  41  Ibid.  6 ;  42  N. 

Iowa,  235 ;  Garrison  v.  State,  14  Ind.  J.  8Ute,  145 ;  Smith  o.  Com.,  6B.  Mon. 

287 ;  State  v.  Patterson,  7  Ired.  70 ;  21 ;  Wilson  v.  Com.,  12  Ibid.  2. 

MahaloTltoh  v.  SUte,  54  Ga.  217.  ^  Supra,  §  1449. 

•  U.  S.  V.  Nailor,  4  Cranch.  C.  C.  "  Cadwell  v,  SUte,  17  Conn.  467 ; 
372 ;  U.  S.  V.  Jonrdane,  Ibid.  338 ;  and  see  SUU  v.  Morgan,  40  Ibid.  44 ; 
SUU  V.  Fol^,  45  N.  H.  466 ;  Com.  v.  aff.  SUU  v.  BUkeslej,  38  Ibid.  523 ; 
Stewart,  1 S.  &  R.  342 ;  Henson  v.  SUU,  S/lvesUr  v.  SUU,  42  Tex.  496.  See 
<2  Md.  231 ;  Com.  v.  Hopkins,  2  Dana,  Com.  v.  Davis,  11  Gray,  48,  and  e(mtra 
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mon  law  a  ^^  house  of  ill-fame,"  as  a  scandal  to  the  communitj,  is 
per  86  indictable ;  or  whether  because  no  other  proof  can  often 
be  had ;  it  has  been  ruled,  though  on  questionable  authority,  that 
the  ^^  ill-fame"  or  ^^  bad  reputation"^  of  the  house  may  be  proved.' 
But  however  this  may  be,  it  is  settled  that  the  bad  reputation  of 
the  persons  visiting  the  house  may  be  put  in  evidence.*  It  is,  in 
any  view,  error  to  charge  the  jury  that  they  are  to  convict  if  the 
house  has  a  bad  reputation.  They  must  only  convict  if  they  believe 
the  house  to  be  one  of  ill«fame,  or  a  bawdy-house,  as  the  case  may 
be  ;^  and  the  fact  that  a  house  kept  bond  fide  for  public  convenience 
is  sometimes  resorted  to  by  persons  of  ill-fame  does  not  necessarily 
make  it  a  house  of  ill-fame.'  All  concerned  in  ^'  keeping"  such 
house,  if  they  take  part  in  its  government,  are  '^  keepers,"  no 
matter  what  may  be  its  extent  ;*  though  the  fact  that  a  prostitute 

under  Maine  statnte,  State  v.  Board-  &  R.  342 ;  Henson  v.  State,  62  Md.  231 ; 
man,  64  Me.  523.  That  the  '*  character'*  Toney  v.  State,  60  ikla.  97. 
of  a  *'  liquor  nuisance''  maj  be  shown  *  See  Whart.  on  Cr.  Er.  9th  ed.  §§ 
hy  the  prosecutor,  see  State  v.  Halej,  58  et  seq. ;  State  v,  McGregor,  41  I^.  H. 
52  Yt.  476 ;  Whart.  on  Cr.  Ev.  §  407 ;  Com.  v,  Gannett,  1  Allen,  7 ;  Com. 
57.  As  to  statute,  see  tn/ra,  §  1498  b.  v.  I^mbert,  12  Ibid.  177 ;  Com.  v.  Kim- 
Prostitution  in  the  honse  need  not  be  ball,  7  Gray,  328 ;  Harwood  v.  People, 
proved  if  the  house  was  used  as  a  26  N.  Y.  190 ;  Com.  v.  Noonan,  15  Phila. 
dance-house  to  get  np  assignations.  372;  Wooster  v.  State,  55  Ala.  217; 
Com.  V.  Cardoze,  119  Mass.  210.  That  Clementine  v.  State,  14  Mo.  112 ;  Sparks 
indictment  following  statute  is  suffl-  v.  State,  59  Ala.  82 ;  State  i;.  Hand,  7 
dent,  see  Com.  v,  Lavonsair,  132  Mass.  Iowa,  411 ;  State  v.  L/on,  39  Ibid.  379  ; 
1 ;  State  v.  Nichols,  83  Ind.  228.  O'Brien  r.  People,  28  Mich.  213 ;  King 

1  Cadwell  v.  State,   17  Conn.  467 ;  v.  State,  17  Fla.  183 ;  Morris  v.  State, 

SUte  V,  Blakeslj,  38  Ibid.  523.  38  Tex.   603  ;  Sylvester  v.  SUte,  42 

>  Whart.   Cr.  Ev.  $  255 ;  U.  S.   v.  Ibid.  496 ;  Terr.  v.  Chartrand,  1  Dak. 

Gray,  2  Cranch  C.  C.   675  ;  U.  S.  ».  T.  379. 

Stevens,  4  Ibid.  341 ;  State  v.  Lyon,  39  That  single  illicit  acts  will  not  con- 
Iowa,  379 ;  State  v.  McIX>well,  Dudley  stitute  a  bawdy  house,  see  State  v, 
(S.  C.)i  346 ;  Adams  v.  State,  25  Ohio  Garing,  74  Me.  122 ;  State  v.  Evans,  5 
St.  584;  O'Brien  v.  People,  28  Mich.  Ired.  603;  Smalley  v.  State,  11  Tex, 
213 ;  SUte  v,   Branell,  29  Wis.  435 ;  Ap.  147. 

State  V.  Smith,  29  Minn.  193  ;  Morris  «  State  v.  Brunell,  29  Wis.  435. 

V.  State,  38  Tex.  603 ;  see  Drake  v.  *  McElhaney  v.  State,  12  Tex.  Ap. 

State,  14  Neb.  535.     See  contra,  U.  S.  r.  231. 

Jourdine,  4  Cranch.  C.  C.  338 ;  State  o.  *  Com.  v.  Gannett,  1  Allen,  7  ;  Har- 

Boardman,  64  Me.  523 ;  State  v,  Foley,  low  v.  Com.,  11  Bush.  610  ;  People  v, 

45  N.  H.  466 ;   People  v.  Mauch,  24  Buchanan,  1  Idaho,  N.  S.  68l!^  Infra, 

How.  Pr.  276 ;  Com.  v.  Stewart,  1  S.  §  1460. 
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is  an  inmate  of  such  a  house  does  not  by  itself  make  her   a 
keeper.* 

§  1468.  Oumership  may  be  proved  by  admission,  or  by  acts  of 
anthority,  or  by  record.*    It  cannot  be  shown  by  reputa-   ownership 
tion'  but  is  to  be  inferred  from  the  circumstances  in  proved  in- 

-.      _    .  ,   ,  .  ^  ^.1         fcrcDtlally. 

proof.^    It  18  not  proved  by  occupation  of  a  particular 
room  in  the  house.' 

§  1454.  lippUng-hatuei^  when  conducted  noisily  and  in  such  a 
way  as  to  breed  disorder  and  crime,  are,  as  has  been  seen,         ^^ 
indictable  at  common  law  ;*  nor  will  a  license  to  sell  bouses  in- 
liquor  shield  the  defendant  when  tried  specifically  for  the   common 
nuisance.'    Nor,  in  prosecutions  for  a  nuisance,  can  a   ^^^' 
tavern-keeper,  or  the  keeper  of  any  building  open  to  the  public, 
defend  himself  on  the  ground  that  the  disorder  is  exclusively  inside 
the  house,  and  is  not  heard  outside.*    Wherever  the  public  has 
access,  there  disorder  is  a  public  nuisance.     But  in  a  private  house, 
to  which  the  public  has  not  access,  the  disorder  must  be  such  as  to 
annoy  passers-by  or  neighbors.*    And  of  a  tippling  house,  as  such, 
it  is  an  essential  condition  that  there  should  be  habitual  selling, 
directly  or  indirectly,  of  spirituous  liquor  by  retail.*** 

§  1455.  A  married  woman  may  be  indicted  for  keeping  a  house 
of  ill-fame,  either  with  or  without  her  husband,"  and  a   Married 
hu^nd  living  in  the  house,  and  there  exercising  acts  of  J.^™^?  1°' 
control,  cannot  defend  himself  on  the  ground  that  the   keepicg 
house  was  owned  by  his  wife,  under  the  married  woman's     ^^^^' 

1  Tonej  V.  State,  60  Ala.  87.  •  Supra,   i  1411,  1431   c ;  State   v. 

*  State  V.  Worth,  R.  M.  Charl.  5.  Bncklej,   6    Harring.    508.      But  see 
'  State  V.  Hand,  7  Iowa,  411 ;  Allen    under  Iowa  Statute,  Shepard  v.  People, 

V.  SUte,  15  Tex.  Ap.  320.  40  Mioh.  487.    As  to  special  disorder 

«  State   V.    Wells,  46    Iowa,  662 ;    on  Sundaj,  see  supra,  §  1431 :  Wilson 

Conoh  i;.  SUte,  24  Tex.  557.  v.  Com.,  12  B.  Mon.  2. 

*  Tonej  r.  ^tate,  60  Ala.  97.  ^  U.  S.  v.  Columbus,  5  Cranch  C.  C. 

*  Supra,  §  1449,  where  the  oaaes  are  304  ;  Com.  v,  MoDonough,  13  Allen, 
given ;  and  see  more  fully  infra,  §  581 ;  State  v.  Burchinal,  4  Harring. 
1498.  572;    Bloomhuff   p.   State,   8  Blackf. 

Y  Supra,  §  1424;  State  v.  Bucklej,  5  205 ;  State  v.  Thornton,  Busbee,  252. 
Harring.    508 ;    SUte  v.    Mullikin,  8        "  R.  v.  Williams,  1  Salk.   184 ;    10 

Blackf.  260.      See  U.  S.  v.   Elder,  4  Mod.  64;  Com.  v.  Lewis,  1  Met.  151  ; 

Cranch  C.  C.  507 ;  State  v.  Amhe,  20  Mo.  Com.  r.  Chenej,  114  Mass.  281 ;  State 

214;  Archer  v.  SUU,  10  Tex.  Ap.  482.  v.  Bents,  11  Mo.  27.    Supra  §§  76,  81, 

*  Sn^nra,  §  1449.  1449. 
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acts,  who  lived  there,  carried  on  the  premises,  and  received  all  the 
profits.' 

§  1456.  So  far  as  concerns  disorderly  houses,  nmsance  to  all  the 

neighborhood  need  not  be  proved,'  nor,  if  the  house  be 

general'       shown  to  be  disorderly,  is  proof  of  outside  riot  or  dis- 

naisEDceis    order  in  the  vicinity  necessary.*    On  the  other  hand,  a 

enough.  , 

single  riot  does  not  create  a  disorderly  house,^  nor  does 
a  single  act  of  lewdness,  nor  even  continuous  acts  of  lewdness  by 
one  person,  make  a  bawdy-house.^  But  the  offence  must  be  to  the 
public  in  general.*  Thus,  upon  a  charge  of  keeping  a  disorderly 
house,  where  it  appeared  that  the  defendant  lived  in  the  country, 
remote  from  any  public  road,  and  that  loud  noises  and  uproar  wore 
often  kept  up  by  his  five  sons,  when  drunk,  whom  he  did  not  en- 
courage (save  by  getting  drunk  himself),  but  would  sometimes 
endeavor  to  quiet,  by  which  disorder  only  two  families,  in  a  thinly 
settled  neighborhood,  were  disturbed,  this  was  held  not  to  amount 
to  a  common  nuisance.' 

The  question  of  admissibility  of  reputation  is  elsewhere  dis- 
cussed.* 

A  house  of  assignation,  where  parties  meet  for  the  purposes  of 
debauchery,  is  indictable  as  a  bawdy  or  disorderly  house,  though 
no  prostitutes  live  there.* 

§  1457.  That  the  offence  need  not  be  lucri  causa^  has  been 
Offence  mainly  determined  as  a  matter  of  pleading.^*  But  on 
^^^^^  principle  the  expectation  of  pay  is  not  essential  to  the 
cauta*  offence." 


1  Com.  V.  Wood,  97  Mass.  226.    See  '  SUte  v.  Wright,  6  Jonee  (N.  C), 

Scarborough  o.  State,  46  Qa.  26.  25.    See  State  v.  Mathews,  2  Der.  k 

*  Com.  t.  Davenport,  2  Allen,  299.  B.  424. 

*  R.  V.  Rice,  L.  R.  1  C.  C.  21 ;  U.  S.  •  St^nxi,  fi  1462;  Whart.  Cr.  Et.  9th 
V.  Colambns,  6  Cranch  C.  C.  304 ;  State  ed.  §§  68  et  aeq. 

V.  Webb,  25  Iowa,  235.    See  Sjlrester  ■  R.  v.  Piereon,  1  Salk.  382 ;  People 

o.  State,  42  Tex.  496.  v.  Rowland,  1  Wheeler  C.  C.  286. 

«  Hnnter  o.  Com.,  2  S.  &  R.  298.  >*  See    mtpra^  §$   1449-51 ;  State  r. 

/Supra,  §  1449  ;  Mains  r.  State,  42  Ind.  Porter,  38  Ark.  637. 

327 ;  Dnnnaway  o.  State,  9  Yerg.  350.  n  State  v,  Nixon,  18  Yt.  70 ;  Com.  v, 

B  State  V.  Brans,  6  Ired.   603,  and  Wood,  97  Mass.  225 ;  SUte  v.  Williams, 

cases  cited  tHpra,  §  1422.    See  R.  o.  1  Vroom,  102;  SUte  v,  Webb,  26  Iowa, 

Pierson,  1  Salk.  382.  236.    See  SUte  v.  BaUej,  1  Foet.  185. 

*  Hunter  v.  Com.,  2  S.  &  R.  298; 
Mains  v.  SUte,  42  Ind.  327. 
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§  1458.  Proof  of  the  use  of  a  single  room  for  purposes  of  gen- 
eral prostitution  will  support  an  indictment  for  keeping  a 
^^  house''  for  such  purposes.^    And  a  canvas  tent  may  be   tent  may  be 
a  "  house"  in  the  same  sense  ;*  and  so  may  a  boat  on  a   *    ^o"««- 
river,  when  used  as  a  habitation.' 

^  1459.  At  common  law  it  is  an  indictable  offence  not  only  to 
keep  a  house  of  ill-fame,  or  to  be  in  any  way  concerned 
in  the  same/  but  to  let  a  house,  knowing  it  is  to  be  used  ^u^e  of 
for  the  purposes  of  prostitution  ;•  though  in  New  York  Ph^*™?, 
the  last  point  was  once  ruled  differently,  and  it  was  laid  at  common 
down  that  to  rent  a  house  to  a  woman  of  ill-fame,  with 
the  intent  that  it  should  be  kept  for  purposes  of  public  prostitution, 
is  not  in  itself  an  offence  punishable  by  indictment.*    Subsequently, 
however,  the  doctrine  held  in  the  latter  case  was  qualified,  and  it 
was  declared  that  when  it  appeared  that  the  owner  of  lands  had 
either  created  a  nuisance,  or  continued,  or  in  any  way  sanctioned 
its  creation  or  continuance,  he  is  indictable.^    At  present  the  law, 
even  in  New  York,  is,  that  such  letting  or  hiring,  with  a  guilty 
knowledge,  makes  the  landlord  indictable  as  a  principal  in  keeping 
the  house,  supposing  the  house  to  be  so  kept.'    If,  however,  the 

>  Com.  V.  Howe,  13  Gray,  26 ;  Com.  *  U.  S.  v.  Gray,  2  Cranoh  C.  C.  675  ; 

V.  Hill,  14  Ibid.  24 ;  Com.  v.  Bntman,  Com.  v.  Harrington,  3  Pick  26 ;  Smith 

118  Mass.  456 ;  SUte  v.  Garity,  46  N.  v.  State,  6  Gill,  425 ;  People  v.  Sann. 

H.  61;  State  v.  Main,  31  Conn.  572:  ders,  29  Mich.  269;  State  v.  Potter,  30  • 

and  see  Clifton  p.  SUte,  53  Ga.  241.  Iowa,  587. 

In  People  v.  Bizby,  67  Barb.  221 ;  4  That  a  landlord  is  responsible  for- 

Hnn,   636,  an  immoral  exhibition  of  whatever  he  causes  or  is  able  to  preyent^ 

women  in  a  room  which  was  not  open  or  correct,  see  James  v.  Harris,  35  L. 

to  the  public  generally,  but  only  to  T.  240 ;  Gandy  v.  Jutter,  6  B.  &  S.  78 ; 

such  aa  were  permitted  to  enter  and  Nelson  v.  Brewery  Co.,  L.  R.  2  C.  P.. 

paid  therefor,  was  held  to  be  in  a  "  pub-  D.  311 . 

Ho  place"   within  the  statute  against  That  the  lessor  may  be  charged  as- 

indecent  exposure.    But  see  State  v,  keeper  of  the  house,  see  State  v.  Lewis, 

Barr,  39  Conn.  40.    As  sustaining  text  4  Tex.  Ap.  567 ;  Stevens  v.  People,  67 

see  State  v.  Main,  31  Conn.  572 ;  SUte  111.  587. 

V.  Mullen,  35  Iowa,  199.  •  People  v.  Brockway,  2  Hill  (N.Y.),. 

*  Killman  v.  State,  2  Tex.  Ap.  222 ;  558. 

though  see  Callahan  v.  State,  41  Tex.        '  People  v.  Townsend,  3  Hill,  479;. 
43.  See,  also,  to  same  effect,  Ross  v.  Com.,. 

•  State  V.  Mullen,  35  Iowa,  199.  2  B.  Monr.  417. 

«  S^fTOi  §  1449 ;  Harlow  v.  Com.,  11        *  Com.  v.  Harrington,  ut  sup.;  Peo- 
Bush,  610.  pie  ti.  Brwin,  4  Denio,  129;  Smith  r.. 
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landlord  has  absolutely  no  control,  and  when  leasing  was  ignorant 
of  the  intended  use,  he  is  not  responsible  for  letting  the  house  with 
the  unlawful  purpose  in  view.^  And  in  any  view  the  indictment 
should  be  special,  charging  him  not  with  keeping,  but  with  know- 
ingly letting,  the  house.* 

§  1460.  To  make  a  party  liable  for  knowingly  permitting  his 
^     ,  house  to  be  used  for  the  purposes  of  prostitution,  it  is 

Cognizance  r     r  x-  / 

of  object  said  in  Iowa  to  be  necessary  that  he  be  shown  to  have 
impate'in.  done  some  act,  or  made  some  declaration,  sufficient  to 
dictabiiity.    gj^^^  j^jg  i^g^nt  to  such  uso  after  he  had  knowledge  of 

it.'  Mere  inactivity,  it  is  said  in  the  same  case,  or  failure  to  take 
steps  to  prosecute,  does  not  make  him  liable.  But,  however  this 
may  be  under  the  Iowa  statute,  acquiescence  involves  a  party  in 
the  common  law  offence,  where  the  lease  is  renewed  (as  in  cases 
of  leases  week  by  week,  or  month  by  month)  after  knowledge  by 
the  lessor  of  the  use  made  by  the  lessee.  Here  the  lessor  sup- 
plies the  machinery  for  the  maintenance  of  the  nuisance,  and  con- 
tinues week  after  week  to  renew  the  supply,  and  knowingly  to  give 
each  week  fresh  impulse  to  the  nuisance.  In  such  case,  according 
to  the  views  hereinbefore  unfolded,  he  becomes  (the  offence  being 
a  misdemeanor)  a  principal  in  the  nuisance.^  The  same  rule  applies 
to  all  persons  mixing  in  the  management,  supposing  the  offence  is 
charged  as  a  nuisance.'  Thus,  it  is  no  defence  to  an  indictment  of 
this  class  that  the  defendant,  who  is  proved  to  have  control  of  the 

State,  6  Gill,  425  ;  bat  see  contra,  R.  v.  So  far  as  it  lays  down  the  rule  that  a 

Barrett,  L.  k  0.  263— a  case,  I  think,  landlord's  failure  to  give  notice  to  quit 

erroneously  decided.    See  supra,  §  1422,  does  not  inyolve  the  landlord  in  liabil- 

In  Ohio  the  offence  is  indictable  by  ity  as  a  **  keeper"  of  the  house,  the 

statute.    Act  of  April  11,  1856.  rule  is  consistent  with  what  has  been 

1  State  V.  Williams,  1  Vroom  (30  N.  stated  as  to  **  omissions."    But  on  the 

•J.  L.)»  102;  8.  P.,  R.  v.  Barrett,  ut  sup,  only  question  put  in  R.  v.  Stannard, 

See  Ross  v.  Com.,  2  B.  Monr.  417.  the  ruling  is  not  inconsistent  with  the 

*  R.  V.  Stannard,  L.  k  C.  349,  com-  text.  The  indictment  charged  that  the 
mented  on  in  succeeding  note.  And  see,  defendant  kept  the  house.  "But  he 
also.  State  v,  Pearsall,  43  Iowa,  630.  was  not  the  keeper  of  the  house,"  said 

*  State  V.  Abrahams,  6  Iowa,  117.  Pollock,  C.  B.,  "and  the  conviction 
:8ee  Com.  v.  Adams,  109  Mass.  344.  must  be  quashed."    See  supra,  §§  125 

■* :  See  supra,  §  1442 ;  R.  v.  Stannard,  et  seq. 

L.  k  C.  349,  so  far  as  it  conflicts  with  *  Harlow  v.  Com.,  11  Bash,  610,  and 

the  principles  just  stated,  cannot  be  cases  stqtra,  §  1452. 
.accepted  as  law.    See  supra,  §  1422. 
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building,  is  not  the  owner,  but  merely  collects  the  rents  as  agent  for 
the  owner  ;^  nor  is  it  a  defence  that  the  defendant's  husband,  she 
being  a  married  woman,  resided  in  the  house,  and  was  the  lessee.' 
But  it  is  otherwise  when  the  offence,  as  will  presently  be  seen,  is 
charged  as  the  special  offence  in  letting  the  house. 

1460  a.  The  indictment,  when  the  offence  is  that  of  knowingly 
keeping  the  house,  though  it  need  not  describe  the  pre- 

•  -^u  *  11.        •     v       1         .  u*     Indictment 

mises  with  greater  accuracy  than  m  burglary,'  ought,  must  be 
when  it  rests  on  a  lease,  accurately  to  specify  the  date  and  *p®^**' 
terms  of  the  lease,  and  the  name  of  the  lessee,  or  to  give  an  excuse 
for  non-specification.^  An  omission  of  the  scienter  is  fatal.*  And 
if  the  leasing  be  the  gravamen  of  the  offence,  and  Hiere  be  no  proof 
of  cooperation  in  keeping  the  nuisance,  the  indictment  must  be 
special.* 

XII.   GAMES. 

§  1461.  Here  we  touch  a  point  that  has  heretofore'  been  inci- 
dentally discussed.     Are  public  games  to  be  discouraged   gcand&ioas 
and  depressed?     Much  depends  on  this  point  on  the   ordisor- 
policy  of  the  community  in  respect  to  the  physical  and   games  in- 
martial  culture  of  young  men ;  but  much  also,  when  the      ^      ^ 
question  of  nuisance  presents  itself,  depends  on  the  moral  bias  of 
the  community.    Where  public  sentiment  is  scandalized  by  the  public 
exhibition  of  a  particular  game,  then  the  public  exhibition  of  such 
game  may  be  a  nuisance.     But  the  sentiment  thus  to  be  protected 
must  be  that  of  a  community,  and  not  that  of  a  few  persons,  no 
matter  what  their  prominence   and   excellence.*     Applying   this 
criterion,  we  can  understand  why  decisions  as  to  what  public  games 
are  nuisances  should  vary  in  different  communities. 

§  1462.  Bowling-alleys,  when  attended  by  noise,  and  drawing 
to  them  crowds  of  idlers,  may  be  nuisances  in  thickly  inhabited  and 

■  Lowenstein    v.  People,   64   Barb.  *  State  i;.  Leach,  50  Mo.  535. 

299.  •  R.  V,  Stannard,  L.  &  C.  349 ;  Ck>m. 

■Com.  V.   Cheney,  114  Mass.  281.  v.  Johnaon,  4Clark(Pa.),  398  (4Penn. 

See  ftipra,  §  1455.  L.  J.  Rep.)  ;  State  v,  Pearsall,  43  Iowa, 

*  People  P.  Saandprs,  29  Mich.  269.  630. 

See  Hipes  v.  State,  73  Ind.  39.  '  Supra,  $  371. 

«  Com.    r.    Moore,    11    Cnah.    600.        *  See  fii/>ra,  §§  1411,  1414. 
Otherwise  when  no  lease  is  set  forth. 
Smith  V.  SUte,  6  QUI,  425. 
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So  of  bowl-  quiet  communities  ;*  though  when  charged  as  a  common 
whendifr.      law  nuisauce  proof  of  great  habitual  disorder  should  be 

^^  ^*  given.*  Nor  can  the  game  be  properly  regarded  as  a 
game  of  chance  or  as  a  nuisance,  unless  conducted  in  a  disorderly 
way.* 

§  1468.  Unless  conducted  in  such  a  way  as  to  attract  offensive 
So  of  bill-  crowds,  billiard  rooms  are  not  common  law  nuisances  ;^ 
Jard  pooms.  j^j  though  it  has  been  held  that  when  the  loser  has  to 
pay  for  the  table  the  play  may  become  gambling  ;'  the  better  opinion 
is  that  the  game  is  not  necessarily  a  game  of  chance.*  But  when 
disorderly  they  may  become  indictable  as  nuisances. 

§  1464.  Public  spectacles  are  to  be  governed  by  the  considera- 
tions just  named,  with  this  addition,  that  whatever  tends  to  need- 

>  state  V.  Currier,  23  Me.  43  ;  State  >  Stote  v.  Hall,  32  N.  J.  L.  (SYroom) 

r.  Ha/,  29  Ibid.  457  ;  Haines  v.  State,  158. 

30  Ibid.  65  ;  Tanner  v.  Trustees,  5  Hill  In  Massachusetts,  bowling  has  been 

(N.  Y.),  121.     See  State  v.  Records,  4  held  to  be  an  "  unlawful  game''  under 

Harring.   554 ;   Needham  v.   State,   1  Rev.  Sts.  o.  50,  §  17.     Com.  v.  Qoding, 

Tex.  139.  3  Met.  130 ;  Com.  v.  Stowell,  9  Ibid. 

In  Tanner  v.  Trustees,  the  ruling  of  572  ;  Com.  v.  Drew,  3  Cuah.  279.     In- 

the  court  is  based  in  part  on  a  state-  fra^  §  1465.    As  to  "  bowls,"  tee  infra, 

ment  of  Lord  Hale  in  Hall's  Case,  1  §  1465  a. 

Mod.   76 ;  2  Keb.  846,  that  **  in  the  In  North  Carolina,  bowling  is  neld 

eighth  jear  of  Charles  the  First,  Noy  to  be  a  game  more  of  skill  than  chance, 

came  into  court  and  prayed  a  writ  to  State  v.  Gupton,  8  Ired.  27. 

prohibit  a  bowling  alley  erected  near  *  State  v.  Gupton,  8  Ired.  371.    See 

St.   Dunstan's  church,  and  had  it."  Bass  r.  State,  37  Ala.  469,  where  it  was 

But  this  case  may  be  explained  on  the  held  that  betting  on  nine  pins  was  an 

account  of  the  '*  nearness"  to  St.  Dun-  offence. 

Stan's  church,  which  nearness  is  made  *  Com.  v.  Sylvester,  13  Allen,  247  ; 
a  prominent  feature  in  the  report.  It  Com.  v.  McDonough,  Ibid.  581 ;  Com. 
would  not  apply,  therefore,  to  bowling  r.  Emmons,  98  Mass.  6  ;  People  v.  Ser- 
alleys  so  situate  as  not  to  produce  a  geant,  8  Cow.  139 ;  Ward  v.  State,  17 
similar  disturbance.  Nor  in  the  report  Ohio  St.  32 ;  Harbaugh  v.  People,  40 
of  Hall's  Case,  in  Vent.  169,  is  there  111.  294 ;  Smith  v.  State,  22  Ala.  54 ; 
any  notice  of  the  **  bowling-alley"  pre-  Hanrahan  ».  State,  57  Ind.  627  ;  Long- 
cedent.  That  bowling-alleys  are  not  worth  r.  State,  41  Tex.  508;  though 
nuisances  unless  made  so  by  their  see  State  v.  Lajrman,  5  Harring.  510. 
locality  (e.  ^.,  as  where  placed  in  such  *  Ward  v.  State,  17  Ohio  St.  32; 
a  way  as  to  disturb  public  business  or  State  v.  Book,  41  Iowa,  550. 
public  worship),  see  State  v,  Haines,  *  Harbaugh  v.  State,  40  111.  494; 
30  Me.  65 ;  Updike  r.  Campbell,  4  E.  Blewett  r.  State,  34  Miss.  606 ;  Wort- 
D.  Smith,  570 ;  State  v.  Hall,  32  N.  J.  ham  r.  State,  59  Ibid.  179.  See  Sikes 
L.  158.  V.  State,  67  Ala.  771. 
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lesslj  collect  a  crowd  of  idlers,  and  block  np  streets,  be-  So  of  pub- 
comes  a  nuisance.^  That  the  exhibition  of  obscene  pictures   cies. 
may  be  a  nuisance  at  common  law  is  elsewhere  seen.' 

§  1465.  It  is  at  common  law  not  indictable  for  persons  to  engage 
in  gaming  in  private,'  or  to  conduct  a  single  game  of 
chance  in  a  public  place.     But  when  gaming  is  there   ^hen'pub- 
publiclj  known  to  be  carried  on,  however  secluded  the   ^*^  "^y,^ 
place  maj  be,  and  when  unwary  and  inexperienced  per- 
sons are  there  enticed  and  fleeced,  then  the  parties  concerned  are 
indictable   for  nuisance,  irrespective  of  any  particular  statutes.^ 
And  a  public  faro  taj>le  when  so  operating  is,  j9er  «e,  a  nuisance.' 
Kor  is  it  necessary  that  a  house,  to  be  a  public  place,  should  be 
one  exposed  to  all  passers-by.    It  is  enough  if  persons  ordinarily 
applying  are  to  be  received.'    All  concerned  in  keeping  the  house 
are  principals.^ 

1  See  R.  V.  Carlile,  6  C.  &  P.  636 ;  geant,  8  Cow.  130 ;  State  v.  Layman,  5 

Walker  v.  Brewster,  5  L.  R.  Eq.  25 ;  Barring.  510 ;   Bloomhuff  v.  State,  8 

R.  r  Grey,  4  F.  &  F.  73.  Blackf.   205  ;   SUte  v,   Crammey,   17 

s  Infra^  kk  1606-8  ;  wupra^  §  1432.  Minn.  72  ;  Barada  r.  State,  13  Mo.  94; 

•  1  Hawk.  P.  C.  721 ;  U.  S.  v,  MU-  Yanderworker  v.  State,  8  Eng.  (Ark.) 

Irarn,  4  Cranch  C.  C.  719;   Bates  v.  700.    See  Wheeler  v.  SUte,^  42  Md« 

State,  2  Humph.  496  ;  Hirst  v.  Moles-  563. 

bnry,  L.  R.  6  Q.  B.  130.     See  farther,  As  to  gambling  under  Virginia  stat- 

Ismenard's  Case,  1  Cranch  C.  C.  100;  ate,   see  Nackolls  v.  Com.,  32  Orat. 

State  V,  Carrier,  23  Me.  43 ;   State  v.  884.    As  to  Alabama  statute,  see  Toney 

Hay,   29    Ibid.   457,    under    stotate ;  v.  Stote,  61  Cal.  1. 

Needham  p.  State,   1    Tez.   139,    for  •  SUte  v.  Doon,  R.  M.  Charl.  1. 

keeping  without  license ;  Com.  v.  Em-  *  Rice  v.  State,  10  Tex.  545. 

mons,  98  Mass.  6 ;  Smith  v.  State,  22  That,  under  the  English  statute,  a 

Ala.  54:  Hanrahan  r.  State,  57  Ind.  railway  carriage  is  a  public  place,  see 

627,    under    statute  ;    Longworth    v.  Langrish  p.  Archer,  L.  R.  10  Q.  B.  D. 

SUte,  41  Tez.  162.  44.    As  to  what  is  a  public  place,  see 

In  Armstrong  v.  State,  4  Blackf.  247,  SUte  v.  Book,  41  Iowa,  550 ;  Smith  v. 

it  was  said  that  the  inference  from  a  SUte,  52  Ala.  384 ;  Dickey  v.  SUte,  68 

single  act  of  gaming  is  for  the  jary.  Ibid.  508;    Lowrie  v.  SUte,  43  Tez. 

«  R.  V.  Medlor,  2  Show,  36 ;  U.  S.  o.  602 ;  Sheppard  v.  SUte,  1  Tez.  App. 

Dizon,  4  Cranch  C.  C.  107 ;  SUte  p.  304 ;  Askey  p.  SUte,  l5  Ibid.  558. 

Haines,  80  Me.  65 ;  Lord  p.  SUte,  16  As  to  the  game  of  *'  Un,"  see  People 

N.  H.  325  ;  Com.  p.  TUton,  8  Met.  232 ;  r.  Ah  Oon,  56  Cal.  188.   Infra,  §  1465  a. 

Com.  p.  SUhl,  7  Allen,  304 ;  People  p.  That  under  statute  declaring  that 

Jackson,  3  Denio,  101 ;  People  p.  Ser-  persons  playing  faro  and  other  games 


*  Supra,  h  1422 ;  SUte  p.  Haines,  30  Me.  65  ;  SUto  p.  Crummey,  17  Minn.  72 ; 
People  p.  Raynes,  3  Cal.  366. 
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§  1465  a.  Fair  and  honest  contests  of  skill  and  strength  have 

been  always  regarded  as  sustained  by  the  common  law, 

staking  on    notwithstanding  the  fact  that  a  prize  is  attached  to  suc- 

cbauce.        ^^^^^     rp^'^  j^^^  heen  so  from  the  days  of  tournaments, 

where  prizes  were  given  for  valor  to  the  victors  in  fair  encounters  in 
the  arena,  to  the  days  of  county  fairs,  where  prizes  are  given  to 
those  who  bring  in  the  fleetest  horses,  the  fattest  pigs,  the  rarest 
fruit,  and  the  finest  needlework.  The  mere  fact,  therefore,  that  a 
prize  is  offered  to  the  conqueror  in  a  contest  of  skill  or  strength 
does  not  make  it  illegal ;  nor,  to  advance  a  step  further,  is  mere 
private  gaming  for  money,  when  the  game  is  /air,  and  when  there 
is  no  offence  to  the  public,  indictable  at  common  law.^  On  the 
other  hand,  not  only  in  the  United  States,  but  in  England,  statutes 
have  been  repeatedly  passed  to  prohibit ''  gaming"  as  an  illegal  act, 
to  be  distinguished  from  the  playing  of  games.  Keeping  this  dis- 
tinction in  view,  the  meaning  of  "  gaming,"  as  a  criminal  offence,  is 
plain.  To  play  chess  for  a  prize  is  not  '^  gaming,"  nor  is  it  '^  gaming" 
to  play  foot-ball  or  cricket,  or  to  engage  in  contests  of  strength  in  a 
country  fair,  though  a  prize  is  to  be  awarded  to  the  winner.  On 
the  other  hand,  it  is  *^  gaming"  for  parties  to  stake  money  on 
chance.'  The  chance  must  be  the  controlling  factor  in  the  game.  It 
is  not  enough  to  say  that  wherever  chance  enters  in  any  appreciable 
degree  into  a  contest,  then  there  is  gaming.  There  is  no  contest- 
forensic,  literary,  artistic — ^in  which  chance  does  not  so  enter.  A 
lawyer  may  accidentally  lose  his  brief  before  beginning  his  speech ; 
or  an  author  may  be  misled  by  a  wrong  reference  on  which  he 
casually  strikes ;  or  an  artist  may  find  that  colors  he  took  due  care 

for  money  shall  be  deemed  oommon  1  Tex.  139 ;   Longworth  v.  State,  41 

gamblers,  single  aots  may  constitate  Ibid.  102. 

the  offence,  see  State  v.  MelviUe,  11  '  This  is  adopted  in  In  re  Lee  Tong, 

R.  I.  417 ;  Cameron  r.  State,  15  Ala.  5  Crim.  Law  Mag.  67 ;  see  State  v.  Gitt 

383 ;  Torney  v.  Stote,  13  Mo.  455 ;  Pat-  Lee,  6  Greg.  426  ;  1  West  Coast  Rep.  37; 

terson   v.   State,   12    Tez.   Ap.    222 ;  18  Fed.  Rep.  256. 

Scribner  v.  State,  Ibid.  173 ;  infra,  §  In  People  v.  Weithoff,  51  Mich.  214. 

1476.  Cooley,  J.,  said :   '*  Let  a  stake  be  laid 

'  See  Hirst  v.  Molesbnry,  L.  R.  6  Q.  upon  the  chances  of  a  game,  and  we 

B.  130;  Stote  v.  Carrier,  23  Me.  43;  have  gaming.*' 

Com.  V,  Emmons,  98  Mass.  6  ;  Hanra-  A  learned  note  on  *' games  of  chance*? 

han  V.  State,  57  Ind.  527 ;  Stote  v.  will  be  found  in  5  Crim.  Law  Mag. 

Hayden,  31  Mo.  35  ;  Needham  v.  Stote,  529. 
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in  selecting  tarn  out  from  some  casualty  not  to  stand.  This,  how- 
ever, does  not  make  a  contest,  in  which  lawyer,  author,  or  artist 
may  be  concerned,  "  gaming."  All  competitive  examinations  are 
affected  in  some  degree  by  chance,  yet  no  competitive  examination 
is  *'  gaming."  So  as  to  games  of  skill.  In  such  games  chance 
may  have  very  little  part.  If  so,  playing  these  games,  even  for 
reward,  is  not  gaming.  It  is  otherwise  when  the  game  depends 
more  largely  on  chance  than  on  skill.  Hence  gaming  as  a  penal 
oifence,  under  the  statutes  ^making  it  such,  may  be  defined  as  a 
staking  by  agreement  on  chance.^ 

Bog-racing  dependent  upon  training,  is  not  a  game  of  chance,' 
nor  is  horse-racing,  when  also  dependent  on  training,  and  for  the 
improvement  of  stock  ;*  though  if  chance  be  made  the  preponderating 
element,  it  is  otherwise.^ 

*'  Cock-fighting ^^  being  cruel  and  wanton,'  and  mdnly  dependent 
on  chance,  is  gaming.* 

Ninepin%. — Whether  the  game  of  ninepins  is  a  game  of  chance 
depends  upon  whether  it  is  a  game  in  which  chance  or  skill  pre- 
dominates. When  fairly  conducted,  it  is  to  be  regarded  as  an 
athletic  sport,  not  indictable  at  common  law.^ 

The  following  games  have  been  held  lawful  even  when  played  for 
a  stake : — 

I  See  Whitnej  v.  State,  10  Tez.  Ap.  Oa.  609.  Compare  Morgan  p.  Beau- 
377.  mont,  121  Mass.  7,  and  oases  in  subse- 

*  Hirst  o.  Molesburg,  L.  R.  6  Q.  B.    quent  notes. 

130.  •  See  supra,  §§  1067,  1082  </. 

*  Oliphant  on  Horses,  412 ;  Coombs  •  Com.  v.  Tliton,  3  Met.  232 ;  Baxter 
V.  Dibble,  L.  R.  1  Ezch.  248 ;  Hirst  v.  v.  State,  1  Humph.  486.  See  Coolidge 
Molesbnry,  L.  R.  6  Q.'B.  130;  Dain-  v,  Choate,  11  Met.  79.  Bat  see  Martin 
tree  v,  Hutchinson,  16  M.  &  W.  87 ;  v,  Hewson,  10  Exch.  737.  Infra,  § 
Bentwick  v,  Connop,  5  Q.  B.  693;  10826.  See  §  665  of  N.  Y.  Penal  Code 
Challand  9.  Bray,  1  I>owl.  Pr.  (N.  S.)  of  1882. 

783  ;   Evans  v.  Pratt,  4  Scott,  N.  R.  The  game  is  condemned  by  Lord  Bl- 

376 ;  Holmes  v.  Sixsmith,  7  Exch.  802.  lenborongh  in  Squires  p.  Whisken,  3 

See  Stephen  on  Search  of  a  Horse,  2d  Camp.  140,  and  held  unlawful  in  R,  v. 

ed.  1836;  Harless  v.  U.  S  ,  1  Morris,  Howel,  3  Keb.  510,  where  it  is  said 

169;  SUte  v,  Hayden,  31  Mo.  35;  but  that  ''the  defendant  being  convicted 

see  State  p.  Ness,  2  Ind.  499.  of   keeping  a  common   cock-pit,   the 

<  Toilet  p.  Thomas,   L.  R.  6  Q.  B.  court  conceived  it  an  unlawftil  game 

515.    See  Beeston  p.  Beestou,  L.  R.  1  .     .    .     at  common  law."     And  see 

Ex.  D.  13 ;  Higginson  p.  Simpson,  L.  tupra,  §  372. 

B.  2  C.  P.  D.  76 ;  Dyer  p.  Benson,  69  ^  See  tupra,  §  1462. 
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Foot-ball  ;^  wrestling  matches,  provided  they  do  not  take  the 
shape  of  public  prize-fights ,'  rowing  matches ;'  coursing  matches  ;^ 
quoits ;'  cricket  ;*  bowls ;'  foot-racing  ;*  billiards  ;*  backgammon  ;'^ 
dominoes;"  shuffleboard." 

Verdicts  of  juries  finding  that  the  following  games  are  games  of 
chance  have  been  sustained: — 

"  Rondo :"» 

«  Draw  Poker:"" 

"  Pool,"  "  French  Pool"  or  "  Paris  Mutual :"» 

>  Manby  v.  Scott,  1  Mod.  136.  game  of  ohanoe,  see  Wortham  t;.  State, 

>  Supra,  §§  212,  372,  373,  636 ;  Man-  59  Miss.  179. 

hj  V.  Soott,  ut  supra ;  Kennedy  t^.  Gad,  3  ^  Wetmore  v.  State,  55  Ala.  198. 

C.  &  P.  376 ;  SUte  v.  Shaw,  33  Me.  554 ;  u  r.  ,;.  Ashton,  1  £.  &  B.  286.    See 

Doan  V,  State,  26  Ind.  495.    As  to  New  note  to  §  1465. 

York,  see  Fenal  Code  of  1882,  §  455.  m  State  v.  Bishop,  8  Ind.  266. 

That    consent    cannot    validate    a  ^  Glascock  o.  State,  10  Mo.  508. 

prize  fight  when  it  is  a  breach  of  the  m  See  State  v.  Lewis,  12  Wis.  434 ; 

peace,  see  tupra,  §  639.    That  consent  Stith  o.  State,  13  Ark.  680  ;  Wren  v. 

cannot  validate  a  boxing  match,  see  State,  70  Ala.  1.     Bnt  in  Nuchols  o. 

State  V,  Bnrnham,  55  Vt.  445.    And  it  Com.,    32  Grat.    884,    it    was    ruled 

is  no  defence  that  such  performances  that  "poker"  is  not  of  the  same  class 

are  sustained  by  usage.     Ibid.  as  faro,  keno,  and  the  like. 

*  Bostock  V,  R.  R.,  3  M.  Dig.  274.  ^  Com.  r.  Simonds,  79  Ky.  648. 

<  Daintree  v.  Hutchinson,  16  M.  k  In  Rice  o.  State,  the  Court  of  Ap- 

W.  87.  peals  of  Maryland,  on  March  12,  1885, 

*  Manby  r.  Scott,  vt  tupra.  decided  that  the  selling  of  cards  and 

*  Jeffreys  v.  Walter,  1  Wils.  220 ;  ticketo  at  a  '*  mutual  pool"  on  horse 
Walpole  V,  Sanders,  7  D.  &  R.  130 ;  races  is  not  keeping  a  gambling  table 
Hodson  V.  Terrill,  1  C.  &  M.  797.  under    the    Maryland    Statute  ;    four 

'  Sigel   V,  Jebb,  3  Stark.  2.    As  to  judges     assenting,    three    dissenting, 

bowling  alleys,  see  tupra,  §  1462 ;  and  From  the  opinion  of  the  majority  the 

see  State  v.  Records,  4  Barring.  554.  following  is  extracted  :— - 

*  Batty  V,  Marriott,  5  C.  B.  818 ;  '*  We  are  now  prepared  to  examine 
Emery  v.  Richards,  14  M.  &  W.  728 ;  the  evidence  which  was  admitted  in 
Coombs  v.  Dibble,  L.  R.  1  Exch.  248.  the  Criminal  Court.      If  the  persons 

*  Parsons  v,  Alexander,  1  Jur.  N.  S.  who  purchased  the  tickets  in  the  vari- 
660.  See  nipra,  §  1463.  A  '*  billiard  ous  pools  were  playing  at  a  game  of 
table"  need  not  have  pockets.  Sikes  chance,  then  the  appellants  were  keep- 
V.  State,  67  Ala.  77.  As  holding  that  ing  a  gaming  table  and  a  place  for 
billiard  playing  when  the  loser  pays  gambling.  The  object  of  purchasing 
for  the  game  is  gambling,  see  Ward  these  tickets  was  to  wager  money  on 
V.  State,  17  Ohio  St.  32 ;  State  v.  Book,  certain  horse  races.  No  ordinary  in- 
41  Iowa,  550 ;  see,  however,  Harbangh  terpretation  of  language  would  de- 
v.  People,  40  111.  294 ;  Blewett  v.  State,  scribe  their  conduct  as  the  playing  of 
84  Miss.  606.  a  game.     When    a  man  hasards  his 

But  that  billiards  is  not  by  itself  a  money  on  the  rise  or  fall  of  prices  of 
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«Tan:"» 

^*  Faro,"  of  which  the  distinctive  feature  is  that  the  chances  are 

unequal:"' 

stocks,  cotton,  grain,  or  other  oommodi-  oode,  the  clerks  of  the  Circuit  Courts 
ties  it  cannot,  in  the  proper  use  of  are  authorized  to  issue  licenses  for  the 
language,  be  said  that  he  is  playing  at  sale  of  spirituous  and  fermented 
a  game  of  chance,  nor  can  the  place  liquors  at  horse  races,  and  the  Mary* 
where  such  ventures  are  made  or  regis-  land  Jockey  Club  was  incorporated  by 
tered  be  designated  as  a  gaming  table,  the  act  of  1872,  chapter  55.  Persons 
'*  Bets  are  made  and  money  hazarded  may  attend  the  races  and  hazard  their 
on  many  of  the  uncertainties  and  con-  money  as  freely  as  they  choose  by  bet- 
tingencies  of  life,  but  in  the  common  ting  on  the  horses,  and  they  will  not 
use  of  language,  these  transactions  thereby  become  amenable  to  any  legal 
are  not  called  games  of  chance.  The  penalties.  The  jockey  club  holds  its 
contingency  on  which  these  appellants  meetings  for  these  races  under  the 
wagered  their  money  was  the  result  of  authority  given  by  the  Legislature  in 
a  race.  In  one  event  they  would  win,  Its  charter  of  incorporation.  If  bet- 
In  another  they  would  lose.  It  may  ting  money  on  the  horses  were  regarded 
be  said  that  many  elements  of  uncer-  by  the  law  as  playing  at  a  game  of 
tainty  were  involved  in  the  wager  by  chance  the  race-course  would  be  '  a 
reason  of  the  various  combinations  place  of  gambling'  within  the  meaning 
which  might  be  made  in  the  pools,  of  the  statute,  and  the  jockey  club 
But,  nevertheless,  the  thing  which  was  would  be  indictable  for  maintaining  it. 
to  determine  gain  or  loss  was  the  sue-  But  we  have  seen  that  they  have  the 
oess  of  the  horses  chosen.  If  by  any  express  authority  of  the  Legislature 
singular  subtlety  of  discourse  a  horse  for  these  races.  It  may  be  urged  that, 
race  could  be  shown  to  be  a  game  of  wagering  money  on  a  horse-race  is  as 
chance,  by  the  same  reason  we  must  immoral  and  as  evil  in  its  consequences 
hold  it  was  played  on  the  race-course,  as  playing  at  a  gaming  table,  and  that 
and  that  the  horses  were  the  players,  these  pool-rooms  present  to  the  idle  and 
Suchdisquisitious  are  very  far  removed  dissipated  all  the  temptations  which 
from  the  ordinary  method  of  thought  belong  to  any  form  of  gambling.  But 
prevailing  among  men.  It  is  not  con-  such  arguments  do  not  justify  us  in 
sistent  with  the  just  and  benign  spirit  extending  the  statute  beyond  the 
of  our  law  to  give  to  a  criminal  statute  bounds  of  a  just  and  reasonable  con- 
an  interpretation  which  can  be  main-  struction  of  its  language.  It  is  for  the 
tained  only  by  a  keen  and  scholastic  legislature  to  make  such  changes  in  the 
ingenuity.  The  meaning  of  the  law  law  as  it  may  consider  the  public  good 
which  consigns  a  axan  to  prison  or  de-  to  require.  Our  functions  are  limited 
prives  him  of  his  property  should  be  to  interpreting  and  enforcing  the  legis- 
plaiti  and  obvious.  Betting  money  is  lative  will  when  it  has  been  declared, 
not  an  offence  by  the  common  law,  and  and  it  would  be  very  unwarrantable  in 
is  punishable  only  in  the  particular  us  to  permit  any  private  sentiments 
cases  which  are  made  criminal  by  stat-  of  our  own  to  affect  the  construction 
nte.  Horse  races  have  been  in  some  which  we  give  to  these  statutes." 
measure  favored  by  our  legislation.  ^  People  v.  Ah  Oon,  56  Cal.  188. 
By  the  18th  section  of  article  56  of  the  >  Wyatt's  Case,  6  Rand.  694 ;  Mon- 
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"Baccarat:"* 

"  Keno.''« 

Bat  neither  whist  nor  6cart^  is  in  common  usage  considered 
a  game  of  chance.' 

Under  ^'  gaming  tables"  have  been  held  to  be  included  the  games 
of  "  thimble  and  balls  ;"^  roulette,  and  games  of  the  same  class  ;' 
and  "  pool  selling"  on  base  ball.*  The  same  has  been  held  as  to 
pool  selling  in  general.' 

As  a  "  substitute,"  in  the  statutory  sense,  for  cards  and  dice  has 
been  considered  the  game  of  "  ramps."' 

In  keeping  a  gambling  table,  lucri  cau$a  is  not  an  essential 
ingredient.* 

§  1465  b.  We  have  already  had  occasion  to  notice  that  the  plaj- 
'  ing  at  games,  so  far  from  being  in  itself  illegal,  has 

statutory  been  encouraged  by  a  just  public  sentiment  in  all  cases 
o  ence.  j^  which  such  games  tend  to  the  nurturing  among  young 
*&en  of  personal  strength  and  martial  spirit.^*  The  same  may  be 
said,  though  with  less  emphasis,  of  games  by  which  recreation  of 
mind  or  body  is  obtained  by  those  who  need  such  recreation.  In 
its  popular  sense,  we  are  told,"  the  word  "  game,"  in  this  relation, 
is  used  in  three  senses :  (1)  Sport,  as  where  Shakespeare  speaks 
of  "  pastime  and  pleasing  game."  (2)  A  contrivance  to  furnish 
sport  or  recreation,  as  "games  of  chance,"   "games  of  skill." 

cure,  J.,  in  Com.  v.  NnohoU,  32  Grat.  Mo.  Ap.  455  ;  Trimble  v.  State,  22  Ark. 

895  ;   State  v,  Andrews,  43  Mo.  470 ;  355  ;  Portia  v.  State,  27  Ibid.  360.    In- 

Com.  t;.  Monarch,  6  Bush.  301.  /ra,  §  1557.      Wyatt*8  Case,  6  Rand. 

1  Jenks  V,  Turpin,  13  Q.  B.  D.  505  ;  694.    See  Hazen  v.  State,  18  Fla.  184. 
60  L.  T  (N.  S.)  808  ;  Park  Club  Case,        »  Fortnightly  Rev.  July,  1884. 
as  reported  in  Stutfield  on  Betting ;        «  State  v.  Red,  7  Rich.  8. 
Saturday  Review,  Oct.  4,  1884,  p.  458.        •  Ritte  v.  Com.,  18  B.  Mon.  38. 
Aliter  by  the    French   courts,  as    re-        •  People  v,  Weithoff,  51  Mich.  203. 
ported  in  Fortnightly  Review  for  July,        »  ToUett  v,  Thomas,  L.  R.  6  Q.  B.  D. 

1884.  514 ;  Soollara  v.  Flynn,  120  Mass.  271 ; 

A   series  of  illegal  games  miiy  be  People  v.  Reilly,  50  Mich.  384.      See 

averred  cumulatively.     Leath  v.  Com.,  Rice  v.  State,  supra. 
82  Orat.  873.  •  Bryan  v.  State,  26  Ala.  65. 

*  U.   S.    V.    Hornibrook,   2    Dillon,        •  State   p.  Holland,   22.   Ark.   242; 

229  ;  Brown  v,  SUte,  400a.  689,  where  tupra,  $  1457. 
keno  is  said  to  be  a  raffle ;   Miller  v.       ^  Supra,  §  1461. 
State,  48  Ala.  122 ;  Schuster  v.  State,       ^*  See  Webst.   Diet.,  tit.   "  Game  ;'' 

Ibid   199;    St.    Louis  v.   Sullivan,  8  Bncy.  Brit.,  tit.  **  Gaming." 
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(8)  The  method  of  procedure.  "Gaining,"  however,  implies, 
when  used  as  describing  a  condition,  an  element  of  illegality ;  and 
when  people  are  said  to  be  "  gaming,'^  this  generally  supposes  that 
the  "  games''  have  been  games  in  which  money  comes  to  the  victor 
or  his  backers.'  When  the  terms  "  game"  or  "  gaming"  are  used 
in  statutes  it  is  almost  always  in  connection  with  words  giving  them 
the  latter  sense,  and  in  such  case  it  is  only  by  averring  and  proving 
the  differentia  that  the  prosecution  can  be  sustained.'  Bat  when 
^^  gaming"  is  spoken  of  in  a  statute  as  indictable,  it  is  to  be  regarded 
as  convertible  with  gambling ;  t .  «.,  staking  money  on  a  game  in- 
volving more  or  less  chance.' 

Under  the  statutes  the  following  points  have  been  adjudicated. 

(1)  Statutes  of  this  class,  so  far  as  they  make  that  indictable 
which  was  not  previously  indictable,  are  to  be  strictly  construed.^ 
But  whenever  the  offence  they  are  aimed  at  is  proved,  then  the 

^  In  this  MBse  **  gamester'*  is  used  ntes,  R.  v.  Ash  ton,  1 B.  &  B.  286 ;  Rect^ 

bj  Dryden :     '*  The    losing  gamester  gate  v.  Haynes,  L.  R.  1  Q.  B.  D.  89 

shakes  the  box  in  vain.'^  (Blaokburn,  J.) ;  Bew  v.  Harston,  L.  R. 

s  Com.  t.   Adams,  109  Mass.   344 ;  3  Q.  B.  D.  454. 

Wheeler  o.  State,  42  Md.  563,  citing  •  Com.  v,  Taylor,  14  Gray,  26 ;  Carper 

SUte  r.  Elborn,  27  Ibid.  483 ;  Neal  v.  v.  State,  27  Ohio  St.  572  (a  case  of 

Com.,  22  Orat.  917  (a  game  of  **  baga-  *'  draw-poker")  ;  Carr  v.  State,  50  Ind. 

telle")  ;  Carper  v.  SUte,  27  Ohio  St.  178  ;   Williams  v.  Warsaw,  60  Ibid. 

572  (aff.  Buck  v.  State,  1  Ibid.  61)  ;  457  (defining  gaming  as  meaning  **  a 

Roberts  v.  State,  32  Ibid.  171 ;  Blemer  game  upon  the  result  of  which  some- 

V.  People,  76  III.  265  (under  statute  thing  of  value  is  staked") ;  State  v. 

making  fraudulent  use  of  cards  indict-  Maurer,  7  Iowa,  406 ;  State  v.  Miller, 

able)  ;  Hamilton  o.  State,  75  Ind.  586  53  Ibid.  154;  State  v.  Bryant,  74  N. 

(holding  that  the  staking  of  anything  C.  207 ;   Tnnis  v.  State,  51  Ala.  23 ; 

of  value  on  a  game  is  gaming)  ;  State  State  v.  Nelson,  19  Mo.  393  ;  Harrison 

V.  Miller,  53  Iowa,  154 ;  State  v.  Biy-  v.  State,  4  Coldw.  105  (that  betting  on 

ant,  74  N.  C.  207  (cited  infra,  §  1491)  ;  horse  races  is  not  necessarily  gaming)  ; 

Kneeland  v.  State,  62  Ga.  395 ;  Clark  Tuttle  v.  State,  1  Tex.  Ap.  364 ;  afT. 

V.  State,  49  Ala.  37  (making  receipt  of  Bachelor  v.  State,  10  Tex.  262. 

stake  the  test)  ;  Wetmore  v.  State,  55  In  State  v,  Bryant,  74  N.  C.  207,  it 

Ibid.  198  (holding  that  cotemporaneous  was  said  by  Settle,  J.,  that,  *'  all  gam- 

oonstruotion  and  usage  determine  the  ing  is  not  immoral,  and  it  may  be  that 

meaning  of  words,  and  that  '*  back-  all  immoral  games  are  not  prohibited 

gammon"  is  not  "  a  game  played  with  by  statute." 

dice")  ;  People  v.  Ah  Yem,  53  Cal.  246  «  See  Gibbons  v.  People,  33  111.  442; 

(holding  betting  is  not  accessaryship).  Cain  r.  State,  12  8m.  &  M.  456. 
Bee,  as  to  oonstruction  of  English  stat- 
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courts  will  not  regard  variances  in  mode  or  details  as  material.^ 
Hence  a  contest  for  a  wager,  in  a  matter  more  or  less  of  chance,  is 
gambling ;'  and  so  of  staking  money  directly  on  any  game  of  chance 
or  skill ;'  and  agreeing  that  it  should  be  determined  by  a  throw  of 
cards  who  should  pay  for  a  drink  or  for  the  expenses  of  a  table.^ 
Giving  a  prohibited  game  a  new  name  does  not  take  it  out  of  the 
statute  f  and  under  any  general  term  descriptive  of  gaming  used  as 
a  nomen  generalisgimumj  specific  types  of  gaming  are  to  be  regarded 
as  included.*  Those  concerned  in  managing  a  social  club  are  indict- 
able for  gaming  permitted  by  them.^  And  so  of  those  concerned  in 
a  proprietary  club  managed  by  a  committee  who  elected  members.' 

(^2)  Under  the  statutes  the  playing  a  single  prohibited  game  may 
constitute  the  offence.*  It  has  been  said  that  when  a  series  of  pro- 
hibited games  are  played  at  one  sitting  this  constitutes  but  one 
offence  ;^®  and  this  may  be  true  when  these  games  form  one  trans- 
action. But  when  they  do  not  they  can  no  more  be  consolidated  in 
one  offence  than  can  a  series  of  illegal  drinks  taken  successively  in 
a  drinking  saloon.*^ 

(3)  All  concerned  are  principals,"  even  if  not  participating,  if  they 
take  part  in  the  management  of  the  game  or  tabled'  But  in  some 
statutes  the  permitting  persons  to  play  on  the  defendant's  premises 
is  made  a  substantive  offence.^^ 


1  Blemer  v.  People,  76  ni.  266  ;  SUte  '  Jacob!  v.  State,  59  Ala.  71. 

r.  Gitt  Lee,  6  Oreg.  426.  *  Jenks  v.  Tarpin,  50  L.  T.  (N.  S.) 

*  State  V.  Smith,  1  Meigs,  99.  808 ;  Saturday  Review,  Oct.  4,  1884, 

*  Com.  V.  Taylor,  14  Gray,  26  ;  Com.  p.  437.     See  tn/ra,  §  1519  a. 

V.  Gourdier,  Ibid.  390.  •  Sute  v.   MelviHe,  11  R.   I.   417 ; 

«  Stete  V,  Leighton,  3  Post.  (N.  H.)  Swallow  v.  Stote,  20  Ala.  30 ;  torney 

167  ;  McDaniel  v.  Com  ,  6  Baah,  326.  v.  SUte,  13  Mo.  455. 

AUter  in  New  York,  People  v.  Sergeant,  ^  Wingard  v.  State,  13  Ga.  396. 

8  Cow.  139.  ««  See  Whart.  Cr.  PI.  k  Pr.  §  474. 

*  State  V.  Manrer,  7  Iowa,  63 ,  Dean  ^  Supra,  §  1422 ;  State  v.  Haines,  30 
i;.  State,  Mart,  k  Y.  127,  cited  infra,  §  Me.  65  ;  State  v.  Crnmmey,  17  Minn. 
1466.  72 ;  Poteete  v.  State,  72  Ala.  558. 

*  Com.  V,  Simonds,  79  Ky.  648 ;  »  Hipes  r.  State,  73  Ind.  39. 
Blemer  v.  People,  76  III.  265  ;  Porter  m  Com.  v.  Stowell,  9  Mete.  572.  As  to 
V.  State,  51  Ga.  300 ;  State  v,  Gitt  Lee,  joinder  of  defendants,  see  Whart.  Cr. 
6  Oreg.  426.  As  to  *'  gift  enterprises**  PI.  &  Pr.  §§  301  et  »eq.  That  the  parties 
and  lotteries,  see  infra,  §  1491.  ''Gift  with  whom  the  defendant  plajred  need 
enterprises"  have  been  held  in  Ten-  not  be  averred,  see  Orrr.  State,  18  Ark. 
nessee  to  be  common  gaming.  Bell  v,  540  ;  Goodman  r.  State,  41  Ibid.  228. 
Stote,  5  Sneed,  507.  See  infra,  §  1510. 
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§  1466  c.  Hence,  from  what  has  been  already  stated,*  whatever  is 

likely  to  excite  a  disturbance  («.  ^.,  dispensing  intoxicating  ^^^ 

drinks)  may  give  to  gaming  that  incident  of  disorder  and  made  un- 

discomfort  to  the  commanity  which  may  make  it  a  nuisance.'  whatever 

§  1465  d.  It  has  been  already  stated  that,  while  gam-  ^^^^ 

ing  by  itself  is  not  a  nuisance  at  common  law,  it  becomes  ^^^,^1^^^ 

BO  when  accompanied  with  incidents  which  make  it  con-  minors  at 

-    ,,        -         ^  ^.  ..         gamlDg 

tribute  to  the  discomfort  and  disorder  of  the  community,  tables. 
This  is  the  case  when  nunors  are  drawn  together  at  gam- 
ing tables  in  such  a  way  as  to  engender  dissipated  habits  on  their 
part,  to  take  them  from  their  home  and  business  duties,  and  to 
draw  together  idlers  so  as  to  create  a  disturbance.  In  many  States 
to  permit  minors  to  attend  gaming  tables  is  made  indictable  by 
statute,  even  though  the  gaming  itself  be  of  a  character  which  is  not 
specifically  indictable.^ 

§  1466.  As  to  the  framing  of  indictments  for  gambling  and  for 
gaming-houses  the  following  points  are  to  be  noticed: —    sutntory 

Statutory  t«rm«.— These  must  be  used,  though  it  is   JJ^st  bcT* 
not  enough  when  they  charge  conclusions  of  law.^  followed  in 

°  .  pleading. 

>  Supra,  §§  1461  e(  $eq,  mKpra,    §    1462 ;    Fngate    v.  State,    2 

*  Com.  r.  Tilton,  8  Met.  232 ;  Com.  v.  Hampb.  897 ;  Green  o.  Com.,  5  Bash, 
Price,  8  Leigh,  757;  State  v.  Black,  9  827  (caseof  permitting  minors  to  play); 
Ired.  378  (Raffln,  G.  J.) ;  Stote  v.  Ready  v.  State,  62  Ind.  1  (citing  State 
Terry,  4  Dev.  &  B.  185  (nnder  stot-  r.  Ward,  57  Ibid.  537).  See  Stem  p. 
nte;  ;  Ray  v.  State,  50  Ala.  172  (under  State,  53  Ga.  229  (cited  tupray  §§  87, 
Btatnte) ;  Campbell  v.  State,  55  Ibid.  88),  where  it  is  held  that  when  the 
89  (under  statute)  ;  Cole  v.  State,  9  statute  requires  it  fdenttr  is  essential. 
Tex.  42  (under  sUtute) ;  O'Bnen  v.  •  ^  Whart.  Cr.  PI.  &  Pr.  S§  154,  221, 
Sute,  10  Tex.  Ap.  544.  And  so  as  to  231 ;  Com.  o.  Parker,  117  Mass.  112 ; 
gaming  on  the  Lord's  Day.  State  v.  Wheeler  v.  State,  42  Md.  563 ;  Carper 
Pearson,  2  Md.  310,  cited  «ifpra,  §  28 ;  v.  State,  27  Ohio  St.  572 ;  Zook  v.  State, 
and  citing  Whart.  Prec.  444,  445  ;  47  Ind.  463 ;  Carr  v.  State,  50  Ibid, 
holding  this  is  indictable  at  common  292 ;  Donniger  v.  State,  52  Ibid.  326 ; 
law.  Sute  p.  Anderson,  80  Ark.  131  Pemberton  v.  State,  85  Ibid.  507 ; 
(nnder  statute)  ;  mpra,  §  1431  c ;  but  Blemer  v.  People,  76  111.  265  ;  State  v. 
see  Slate  p.  Conger,  14  Ind.  396.  Bee  Kauffman,  59  Iowa,  273 ;  Conyers  p. 
mpra,  §  1412,  «8  to  analogous  cases  of  State,  50  Ga.  103 ;  Napier  p.  State,  50 
public  spectacles  producing  disorder.  Ala.  168  ;   State  p.  Crowder,  39  Tex. 

*  Com.  p.  Emmons,  98  Mass.  6  (cited  47  ;  Stote  v,  Bristow,  41  Ibid.  146 ; 
ra/>ra,  §  1463)  ;  Hitchings  p.  People,  39  Stote  p.  Bultion,  42  Ibid.  77 ;  Wallace 
N.  Y.  454  (holding  that  it  is  not  neoes-  p.  Stoto,  13  Tex.  Ap.  160  ;  Parker  p. 
sary  the  offence  should  be  habitual)  ;  State,  Ibid.  213.  Under  the  English 
Stoto  p.  Hall,  32  N.  J.  (3  Yroom)  158 ;  stotuto  it  is  necessary  to  aver  that  the 
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Matters  unknaton. — ^As  to  such,  specifications  can  be  excused  by 
stating  that  they  were  unknown  to  the  grand  jury .^ 

Joinder  of  d^endants.^-'AVL  parties  in  joint  gambling  may  be 
indicted  jointly  f  but  not  unless  they  were  engaged  at  the  same 
time  in  the  same  game.' 

Uxceptions.'^-'Wheu  the  exceptions  to  the  statute  are  contained 
in  the  enacting  clause  of  the  statute  and  limit  the  offence,  they 
should  be  negatived  in  the  indictment.  It  is  otherwise  when  they 
are  in  provisos  or  subsequent  exceptions,  and  are  matters  of  de- 
fence.* 

Names  of  parties. — ^The  names  of  parties  playing  need  not  be 
specified  in  the  indictment  when  the  offence  is  charged  as  of  the 
nature  of  a  nuisance,  or,  as  is  the  case  with  keeping  gaming  tables, 
is  not  dependent  on  the  character  of  the  parties  engaged.'  It  is 
otherwise  when  the  offence  is  qualified  by  the  character  of  the  par- 
ties engaged,  in  which  case  the  names  should  be  given,  or  they 
should  be  averred  to  be  unknown ;  and,  it  is  otherwise,  also,  when 
certain  persons  are  required  to  be  present  in  order  to  constitute  the 
offence.* 

defendant  won  by  frand  or  nnlawfal  breath  v.  State,  36  Tex.  200 ;  State  o. 

device  or  ill  practice.    R.  v.  Rogier,  1  Homan,  vi  supra, 
B.  k  C.  272.  .That   <<  gambling,"  in        «  Wbart.  Cr.  PI.  &  Pr.  §  238.    See 

an  indictment,  may  be  subetitnted  for  Alexander  v.  State,  48  Ind.  394 ;  Rey- 

'*  gaming"  in  a  Btatate,  see  SUte  o.  nolds  v.  State,  2  N.  &  McC.  365;  Bell 

Nelson,  19  Mo.  393  (see  SUte  v.  Mitch-  v.  State,  6  Sneed,  507. 
ell,  6  Mo.  147).    When  a  sUtnte  pro-        •  See  aupra,  §§  1453,  1460 ;  Whart. 

hibits  games  of  a   '*like  kind"  with  Cr.  PI.  &  Pr.  §  155;  Roberts  v.  State, 

faro,  etc.,  games  falling  under  <'  like  32  Ohio  St.  171 ;  Haffman's  Case,  6 

kind"  must  be  specifically  described.  Rand.  685;  State  v.  Ames,  1  Mo.  372; 

Huffo.Com.,14Grat.648.  *' Gambling-  Green  v.   People,   21   III.   125  (citing 

table,  commonly  called  faro,"  **  is  good  Canniday  v.  People,  17  Ibid.  158) ;  State 

under  a  statute  prohibiting  any  faro  v.  Thomas,  50  Ind.  292  (citing  Carpen- 

bank."   Brown  r.  SUte,  5  Eng.  (Ark.)  ter  v.  SUte,  14  Ibid.  109)  ;  Hinton  p. 

607.  State,  68  Ga.  322;  Coggens  v.  People, 

>  Whart.  Cr.  PI.  k  Pr.  §  156 ;  Com.  7  Port.  263 ;  Flake  v.  State,  19  Ala. 
r.  Ashton,  125  Mass.  384.  552  ;  Johnston  v.  SUte,  7  S.  &  M.  58 ; 

>  Whart.  Cr.  PI.  k  Pr.  §  302 ;  Com.  Johnson  v.  State,  36  Tex.  198 ;  Groner 
V,  McGuire,  1  Ya.  Ca.  119;  Com.  v.  v.  State,  6  Fla.  39  (citing  Coggins  v. 
McChord,  2  Dana,  242 ;  Covy  v.  State,  SUto,  3  Port.  264). 

4  Port.  187 ;  SUte  v.  Homan,  41  Tex.        «  Davis  o.  SUte,  7  Ohio,  204 ;  Buck 

155.  V.  SUte,  1  Ohio  St.  61  (explained  on 

*  Lindsay  v.  SUte,  48  Ala.  169 ;  Gal-    sUtntory  grounds  in  Roberts  c;.  SUte, 

802 


CnAP.  XXII.]  NUISANCB.  [§  1466. 

Nature  of  stake, — When  the  statute  requires  that  the  game  should 
be  played  for  monej  or  for  a  stake,  then  the  playing  for  money  or 
for  a  stake  should  be  alleged ;  though  when  a  specific  amount  of 
money  is  specified,  it  is  no  variance  if  the  amount  be  not  exactly 
proved.^  When,  however,  the  stake  is  specified  as  a  ^^  valuable 
thing,"  then  the  ^^  valuable  thing"  should  be  individuated.' 

Place  of  gaming. — The  distinctive  feature  of  some  prosecutions 
is,  that  the  oflfence  should  have  been  committed  in  a  particular  kind 
of  place  ;  e.  g.j  a  "  public  place,"  or  a  "  public  house."  If  so,  the 
statutory  qualification  must  be  included  in  the  indictment.'  The 
name  of  the  owner  of  the  place,  however,  is  irrelevant.^  A  gaming- 
house need  not  be  more  closely  described  than  that  it  was  in  the 
county.* 

Nature  of  game. — ^When  the  statute  makes  playing  a  specific 
game  or  device  indictable  (e.  g.^  faro),  it  is  necessary  that  the  game 
should  be  specified  in  the  indictment  as  falling  under  the  statute.' 

32    Ibid.    173) ;    Bntler    v.    SUte,    5  T«z.   545 ;  State  v.  Norton,  19  Ibid. 

Blackf.  280,  343 ;  Alexander  r.  SUte,  48  102;  WaUaoe  r.  State,  12  Tex.   Ap. 

Ind.  394 ;  Jester  v.  State,  14  Ark.  552  479.     As  to  what  is  a  '*  public  place,'^ 

(that  a  variance  is  fatal).    In  R.  o.  see  Rnssell  v.  State,  72  Ala.  222.    In 

Moes,  1  Dears.  &  B.  205,  it  was  held  to  Elsberrj  r.  State,  41  Tex.  158,  an  in- 

be  unnecessary  to  aver  from  whom  the  dictment  averring  the  offence  to  be  '*  in 

defendant  won.  a  public  place  in  view  of  the  highway" 

1  Com.  V.  Tieman,  4  Orat.  545 ;  Com.  was  held,  sufficient.   In  State  o.  Fuller, 

V.  Oartland,  5  Met.  (Kjr.)  478 ;  Parsons  31  Ibid.  588,  '*  public  place"  was  held 

p.  State.  2  Cart.  (Ind.)  499  (Blackford,  too  indefinite.     '*  Public   place"    has 

J.);  Medlock  v.  State,  18  Ark.  303;  been  held  sufficient  in  indictments  for 

State  V,  Ward,  9  Tex.  370.    But  it  is  a  exposure  of  person.    Infra,  §  1469. 

variance  if  currency  be  charged  and  «  State  v.  Atkins,  1  Ala.  180.     See 

negotiable  paper  be  proved.    Tate  v.  Wilson  v.  State,  5  Tex.  21,  where  It 

State,  5  Blackf.  174.  was  held  that  when  unnecessary  the 

*  See  Anthony  v.  State,  4  Humph,  variance  was  not  fatal. 

83,  where  it  was  held  that  **  valuable  •  App  v.  State,  90  Ind.  73 ;  Keith  v, 

things"  was  too  vague.    That  a  wager  State,  Ibid.  89  ;  Dohme  v.  State,  68  Qa. 

is   not  necessary  under    the    statute  639 ;  Whart.  Cr.  PI.  &  Pr.  §  144. 

when  minors  are  permitted  to  play,  see  >  R.  Ashton,  1  E.  &  B.  286 ;  Com.  r. 

Bond  p.  State,  52  Ind.  457.    Under  the  Monarch,  6  Bush,  301  (holding  that  it 

Georgia  statute  the  thing  played  for  is  enough  to  specify  the  game  in  the 

need  not  be  averred.    Hinton  v.  State,  statutory  words)  ;  State  v.  Kauffman, 

68  Ga.  322.  59  Iowa,  273;  State  v.  Lewis,  12  Wis. 

•  Wortham  v.  C^om.,  6  Rand.  675 ;  434 ;  Ben  (Negro)  v.  State,  9  Tex. 
Linkous  v.  Com.,  9  Leigh,  608 ;  Flake  Ap.  107 ;  Parker  v.  Sute,  13  Ibid. 
V.  SUte,  19  Ala.  551 ;  Rioe  v.  SUte,  10  213 ;  State  v.  Jeffrey,  33  Ark.  136.    In 
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Where,  however,  the  statote  prohibits  playing  all  games  of  chance 
for  money,  or  keeping  a  gaming-table  of  any  class,  or  any  general 
gambling  device,  then  it  is  not  necessary  to  specify  the  game  or 
device.^  Bat  when  a  gaming-house  is  charged  as  a  nuisance,  then 
the  incidents  making  it  a  naisance  most  be  averred.'  When  the 
statute  requires  designation  of  the  class  of  house,  then  a  variance  in 
the  designation  is  fatal ;'  but  not  a  variance  in  the  details  of  the 
games.^ 

§  1467.  The  proof  is  necessarily,  to  a  greater  or  less  degree,  in- 
ferential, such  as  possession  and  use  of  implements  for 
fV^^^^  gambling,'  or  the  testimony  of  participants  in  games  of 
whose  character  the  jury  is  to  judge.  The  scienter j  when 
individuals  are  prosecuted  as  gamblers,  may  be  inferred  from  the 
illicit  use  of  such  implements  elsewhere.*  How  the  defendant's 
control  is  to  be  proved  is  elsewhere  shown.^  Betting  at  a  game  does 
not  necessarily  involve  participation.* 

Windsor's  Case,  4  Leigh.  680,  it  was  Frederick  v.  Com.,  4  B.  Mod.  7 ;  State 

held  that  if  the  game  were  arerred  it  v,  Ames,  1  Mo.  372 ;  O'Brien  v.  State, 

should  he  prored.  That  the  State  need  10  Tex.  Ap.  554. 
not  elect  between  sereral  games,  see        '  Watson  o.  State,  13  Tex.  Ap.  160. 
Hinton  r.  State,  68  Ga.  322.  «  State  r.  Pancake,  74  Ind.  15. 

1  See  Gibbonej  r.   Com.,   14  Orat.        *  Bobbins  v.   People,   95    III.   175 ; 

582 ;  State  v.  Dole,  3  Blackf  394 ;  Web-  Stote  v.   Andrews,   43  Mo.  470 ;    St. 

ster  V.  State,  8  Ibid.  400  (bnt  holding  Louis  v,  Snllivan,  8  Mo.  Ap.  455 ;  Yep- 

that   some  descriptions  of   the  game  person  v.  State,  39  Tex.  48.    See  Mal- 

shoald  be  giren)  ;  Moore  v.  State,  65  lorj  v.  State,  62  Oa.  164. 
Ind.  213,  382 ;  Pemberton  r.  State,  85        *  Com.  v.  Hopkins,  2  Dana,  418. 
Ibid.  507 ;  State  v.  Ritchie,  2  Der.  k        *  See  mpra,  §(  246,  247, 1453.    Leas- 

B.  29 ;  Bryan  v.  State,  26  Ala.  65 ;  ing  a  house  weekly,  with  a  billiard 
Harris  v.  State,  33  Ibid.  73 ;  Johnston  table  in  it  for  gambling,  makes  the 
r.  State,  7  Sm.  &  M.  58 ;  Montee  r.  Com.,  lessor  liable,  if  notice  is  brought  home 
3  J.  J.  Mars.  135  ;  Campbell  v.  State,  2  to  him.  Com.  v.  Adams,  109  Mass. 
Tex.  Ap.  187.  In  Johnston  v.  State,  7  344.  But  unless  knowledge  can  be 
Sm.  k  M.  163,  the  reason  is  given,  imputed  to  the  defendant,  he  cannot  be 
quoting  from  Judge  Peck  in  Dean  w.  convicted.  Padgett  ».  SUte,  68  Ind.  46. 
State,  Mart.  &  Y.  127,  that  **  adepts  at  Whether  gambling  in  stocks  is  penal, 
gaming  play  for  money  without  any  see  Kirkpatriok  v,  Bonsali,  72  Penn  St. 
game,  where  their  invention  for  names  155. 

has  been  exhausted."     Infra,  §  1513.  •  Ah  Yem,  ex  parU,  53  Cal.  246. 

«  Whart.  Cr.  PI.  &  Pr.  §§  221,  230,  A  variance  as  to  the  place  laid  by 

231 ;  U.  S.  r.  Ringgold,  5  Cranch  C.  way  of  local  description  may  be  fatal. 

C.  378.  See  Com.  v.  Pray,  13  Pick.  (Com.  v.  Butts,  2  Va.  Ca.  18.)  And  so 
359 ;  People  v.  Jackson,  3.Denio,  101 ;  where  there  is  a  variance  as  to  the 
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§  1467  a.  We  have  already  noticed  cases  in  which  betting  is  in- 
dictable as  an  incident  of  gambling,^  and  betting  on  elec- 
tions will  be  hereafter  distinctively  discussed.'    We  may   statutory 
now  observe  that  in  some  jurisdictions  betting  is  made   ^  ^^^' 
distinctively  indictable  by  statute.    Betting  in  tiiis  sense  is  an  agree- 
ment by  two  or  more  parties  that  one  will  pay  another  a  specific  sum 
on  the  occurring  of  a  future  contingency.    When  betting  in  this  sense 
is  illegal,  all  parties  concerned  are  indictable.'    The  indictment  must 
adopt  the  technical  terms  of  the  statute.^    When  the  ofience  is  in 
the  nature  of  a  nuisance,  or  when  the  form  is  one  prescribed  by 
statute,  then  the  amount  of  the  bet  need  not  be  described.'    Sut  it 
is  otherwise,  at  common  law,  when  a  specific  bet  is  charged.'    When 
averred  the  facts  in  detail  must  be  proved.^    To  indictments  for  bet- 
ting, ignorance  is  no  defence.'    Betting  on  elections  is  hereafter 
considered.^ 

A  conspiracy  to  cheat  by  betting  is  indictable  at  common  law.'' 
Betting  on  horse  racing  is,  in  some  States,  made  specifically  indict- 
able by  statute." 

IKurtiee  alleged   as  ooncemed  in  the  v.  State,  32  Ibid.  474  (case  of  faro), 

prohibited  game.     Wiloox  v.  State,  7  See  Bone  v.  State,  63  Ala.  185  ;  Napier 

Blackf  456 ;   Iseley  r.  State,  8  Ibid.  v.  State,  50  Ibid.  168. 

403  (Perkins,  J.)  ;   Hanej  v.  State,  4  •  Wagner  v.  State,  63  Ind.  250 ;  State 

Eng.  193  (Soott,  J.).  v.  Kilgore,  6  Humph.  44  (where  the  in- 

1  Supra,  §  1465  a.  diotment,  which  was  held   bad,  only 

'  Ltfraf  §  18486.  arerred  a  bet  of  goods, wares,  and  mer- 

*  See  Whart.  on  Cont.  §§  451  et  teg,  ohandise). 

Vicaro  v.  Com.,  5  Dana,  505  ;  Howlett  '  Bone  v.  State,  63  Ala.  185. 

V.  State,  5  Yerg.  145  ;  State  v,  Welch,  •  Svpra,  §  88. 

7  Port.  463;  Stone  v.  SUte,  3  Tex.  Ap.  •  Infra,  §  1848  6. 

675.  »  Supra,  §  1371. 

«  SUte  V.   Holland,  22   Ark.   242;  "  See  State  v.  Lorell,  89  N.  J.  458,. 

Anderson  o.  State,  9  Tex.  Ap.  177.    In  463. 

Warrenv.State,  18 Ark. 95, ''gambling  Whether  horse  racing  is  gambling,. 

doTioe,  commonly  called  a  &ro  bank,"  under  the  statutes,  depends  upon  the* 

was   held  good  under  **  statute  pro-  character  of  the  race.     If  the  object  is 

hibiting  any  gaming  table  or  gambling  by  fixed  exhibitions  to  encourage  the- 

derice,      .      .      or  any  faro  bank,"  development  and  advance  of  the  breed 

etc.  of  horses,  then  such  races  cannot  be  so  • 

^  Jacobson  v.  State,   55    Ala.   151 ;  classed.    Holmes  v.  Sixsmith,  7  Bx. . 

Mitchell  V.  State,  Ibid.  160;   Ramey  802;   Bentick  v.  Connop,  5  Q.  B.  693; 

V.  State,  14  Tex.  409  (case  of  rondo) ;  Coombes  v.  Dibble,  L.  R.  1  Bx.  248;: 

Harrison  v.  State,  15  Ibid.  239 ;  Blair  SUte  v.  Hayden,  31  Mo.  35 ;  Harless  o. 
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XIII.   EXPOSURE  OF  PERSON.^ 

§  1468.  We  have  already  seen  that  a  public  exhibition  of  gross 
and  wanton  indecency  is  a  nuisance  at  common  law.'  We 
expoeure  a  have  now  to  observe  that  an  intentional  or  negligent  in- 
nuiBanee.  decent  exposure  of  the  private  parts  of  the  person  to 
public  view  is  a  nuisance  at  common  law.'  A  mere  exposure  of  the 
naked  person  down  to  the  waist  is  not  enough  ;^  the  private  parts 
must  be  exposed ;  or  at  least  as  much  as  is  usually  hidden,  and 
the  exposure  of  which  tends  to  scandalize,  or  to  excite  lascivious 
desires.' 

§  1469.  That  the  exposure  is  in  a  public  place,  where  it  can  be 
seen  by  persons  having  opportunity  of  access  to  such 
mast  be  place,  is  of  the  essence  of  the  offence .'  Whether,  however, 
averred.  jj.  j^  necessary  to  aver  the  exposure  to  be  "  in  the  sight 
of"  divers  persons,  has  been  doubted.  In  North  Carolina,  in  a  case 
which  has  the  high  authority  of  Judge  Gaston,  it  was  held  enough 
to  allege  the  exposure  to  be  '^  to  public  view  in  a  public  place  ;"^ 
but  this  decision  has  been  subsequently  (1873)  practically  over- 
ruled in  the  same  State,  it  being  declared  that  it  should  appear  that 
the  exposure  was  in  sight  of  others.'  Sut  it  is  clearly  sufficient  to 
aver  an  exposure  ^^  to  the  view  of"  divers  persons.    Thus  in  Massa- 


U.  8.,  1  Morris,  169 ;  Wilfion  r.  Conlin,  Oallard,  1  Sees.  Cas.  231 ;  W.  Kel.  163 ; 

3  Bradw.  517.  R.  v.  CruDden,  2  Camp.  89  ;  1  B.  &  Ad. 

On  the  other  hand,  a  horse  race,  933 ;  R.  v,  Wehb,  1  Den.  C.  C.  338 ;  2 
when    conducted  recklessly,   without  C.  &  K.  933 ;  R.  v.  Saunders,  13  Cox 
police  supervision,  maj  he  a  public  G.  G.  116 ;  L.  R.  1  Q.  B.  D.  15 ;  Brit- 
nuisance  ;  and  when  the  object  of  the  tain  v.  State,  3  Humph.  203 ;  State  v, 
race  is  not  the  improvement  of  stock,  Rose,  32  Mo.  560. 
but  the  promotion  of  betting  or  gam-  *  See  R.  r.  Gallard,  ut  mqf, 
bling,  the  case  may  be  one  of  gambling,  *  See  Ardery  v.  State,  56  Ind.  328. 
under  the  statute.     State  v.  Posey,  1  •  See  Lorimer  v.  State,  76  Ind.  495 ; 
Humph.  384.  Moifit  v.  State,  43  Tex.  346 ;  SUte  v. 

And  blocking  up  a  public  road  by  a  Orif&n,  Ibid.  538. 

horse  race  is  specifically  indictable  as  As  to  what  is  a  public  place,  under 

a  nuisance.    State  o.  Fidler,  7  Humph,  the  gambling   statutes,  see  supra^   § 

508.  1465. 

1  For  forms,  see  Whart.  Preo.  765  et  '  State  v.  Roper,  1  Dev.  &  Bat.  208. 

uq.  '  State  v.  Pepper,  68  N.  G.  259.  See, 

s  Supra,  §  1432.  under  Arkansas  statute.  State  v.  Haale, 

•  R.  9.  Sedley,  10  St.  Trials,  Ap.  93;  20  Ark.  156. 
1  Sid.  168 ;  1  Eeb.  620 ;  and  see  R.  v. 
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chusetts,  an  indictment  for  indecent  exposure,  which  alleges  that  the 
defendant,  devising  and  intending  the  morals  of  the  people  to  de- 
bauch and  corrupt,  at  a  time  and  place  named,  in  a  certain  public 
building  there  situate,  in  the  presence  of  divers  citizens,  etc.,  unlaw- 
fully, scandalously,  and  wantonly  did  expose  to  the  view  of  said 
persons  present, etc.,  his  body,  etc.,  sufficiently  sets  forth  the  offence.^ 
Nor  in  Massachusetts  need  the  indictment  conclude  ^^  to  the  common 
nuisance  of  all  the  citizens,^'*  etc.  And  in  that  State  an  indecent 
exposure  of  person  to  a  child  in  private  may  be  ^^  gross  lewdness," 
under  a  statute.' 

An  indictment  charging  the  offence  to  have  been  committed  on  a 
highway  is  not  sustained  by  evidence  that  the  offence  was  committed 
in  a  place  near  the  highway,  though  in  full  view  of  it.^ 

§  1470.  A  urinal,  fixed  in  a  market-place,  open  to  the  public  for 
the  purpose  of  making  urine,  and  on  a  public  foot-path, 
is  "  an  open  and  public  place,"  so  as  to  sustain  an  in-  be  open  to 
dictment  for  this  offence  ;•  and  so  of  the  inside  of  an  P"**"^* 
omnibus  ;*  and  of  the  sea-beach,  when  visible  from  inhabited  houses,^ 
or  from  a  public  path  frequented  by  females  ;*  and  of  the  roof  of  a 
house,  visible  from  other  houses  ;'  and  as  we  have  seen,  of  a  room 
or  booth  where  all  persons  desiring  are  admitted  for  pay  to  witness 
an  indecent  exhibition.^ 

Sathing  near  a  public  footway,  frequented  by  females,  is  unlaw- 
ful, and  renders  the  party  so  bathing  liable  to  be  indicted  for  ex- 
posure. Nor  is  it  any  defence  that  the  place  has  been  always  used 
as  a  resort  for  bathers ;  or  that  the  exposure  has  not  been  beyond 
what  is  necessarily  incident  to  such  bathing." 

It  is  not  necessary  to  constitute  a  public  place,  in  the  above  sense, 

•  Com.  ».  Haynes,  2  Gray,  72.    See    697 ;  Dears.  C.  C.  207 ;  6  Cox  C.  C. 
State  V.  Gardner,  28  Mo.  90;  SUte  v.    216. 

Rose,  32  Ibid.  660.  t  r.  „.  Cmnden,  2  Camp.  89. 

«  Com.  V.  Haynes,  2  Gray,  72.  •  R.  v.  Reed,  12  Cox  C.  C.  1. 

•  Com.  ».  Warden,  128  Mass.  62.  •  R.  r.   Thallman,  L.  &  C.  326 ;  9 

*  R.  V,  Parrell,  9  Cox  C.  C.  446.  Cox  C.  C.  388. 

»  R.  V.  Harris,  11   Cox  C.  C.  659,  »  R.  r.  Saunders,  13  Cox  C.  C.  116 ; 

overruling  R.  v.  Orchard,  3  Ibid.  248 ;  L.  R.  1  Q.  B.  D.  16.    Surmt,  §  1432 ; 

20  Eng.  L.  &  Eq.  598.  People  v.  Bixby,  67  Barb.  221 ;  4  Hun, 

*  R.  V.  Holmes,  20  Eng.  L.  h  Eq.  636. 

>>  R.  V.  Reed,  12  Cox  C.  C.  1. 
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that  it  should  be  a  place  to  which  the  public  have  a  right  to  resort; 
it  is  enough  if  it  be  at  the  time  resorted  to.^ 

§  1471.  The  intent  with  which  the  act  was  done,  when  intent  is 

averred,  may  be  a  material  ingredient  in  the  offence,  and 
be^f^ewd.   ^^  *  question  of  fact  for  the  consideration  of  the  jury, 

under  all  the  circumstances  of  the  case ;  and  it  has  been 
held  that  a  charge  which  withdraws  that  question  from  the  conside- 
ration of  the  jury  as  a  question  of  fact  is  erroneous.'  But  intent  is 
to  be  inferred  from  recklessness ;  nor  can  it  be  questioned  that  a 
negligent  exposure  in  a  thoroughfare  may  be  indictable.' 

§  1472.    It  ha^  been  properly  held  that  if  a  man  indecently 

expose  his  person  to  one  person  only,  this  is  not  an  in- 
nuiBance  dictable  misdemeanor.^  It  is  otherwise  if  there  are  other 
muBt^be  in  persons  in  such  a  situation  that  they  may  be  witnesses  of 
SSSe*^  the  exposure.*    It  is  by  dwelling  on  this  point  that  we 

may  reach  a  solution  of  an  apparent  conflict.  An  inten- 
tional indecent  exposure  of  the  person  to  one  individual  in  private 
may  be  indictable  as  an  assault,*  but  not  as  a  nuisance,^  though 
under  statute  it  may  be  indictable  as  a  lascivious  act.*  When  the 
exposure  is  in  the  nature  of  an  indecent  exhibition,  it  is  indictable 
at  common  law  as  an  offence  against  decency.*    When  it  is  in  a 

1  R.  V,  Wellard,  51  L.  T.  N.  8.  604.  presence  of  M.  A.,  the  wife  of  B.,  and 

As  to  urinals,  see  ntpra,  §  1432.  other  of  the  liege  subjects  there,  is 

*  Miller  v.  People,  5  Barb.  203.  good^— ^uaer^.  But  if  it  appear  that  the 
The  ruling  in  this  case,  so  far  as  it  as-  exposure  was  to  M.  A.,  the  wife  of  B., 
sumes  intent  to  be  necessary,  cannot  be  only,  the  defendant  ought  not  to  be 
sustained.  Bathing  naked  in  the  sea,  oonvictQd.  R.  v.  Webb,  2  C.  &  K.  933; 
for  instance,  near  the  highway,  may  S.  C,  1  Den.  C.  G.  338. 

have  been  with  the  sole  intent  of  *  R.  v.  Farrell,  9  Ooz  C.  C.  446; 
taking  a  bath  ;  yet  it  is  none  the  less  Van  Hooten  v.  State,  46  N.  J.  L.  16. 
an  indictable  offence,  since  no  one  has  a  In  R.  v.  Elliott,  L.  &  G.  103,  where 
right  to  expose  a  naked  person  without  fornication  was  committed  beside  an 
first  looking  to  see  whether  the  expo-  open  road,  but  where  only  one  wit- 
sure  would  be  seen  by  neighbors  or  ness  who  saw  the  parties  was  produced, 
passers-by.  and  there  was  no  evidence  that  they 

*  SuprOf  §  1468.  could  have  been  seen  by  either  parties, 

*  R.  V.  Webb,  1  Den.  G.  G.  338 ;  2  the  court  was  equally  divided. 
Gox  G.  G.  376 ;  20  Eng.  L.  &.  Eq.  699.  •  See  mpra,  §  612. 

Bee  R.  v.  Elliott,  L.  &.  G.  103.  Whether  '  Fowler  v.   State,  5  Day,  81.    See 

an  indictment  which  charges  A.  with  Gom.   v.  Gatlin,   1  Mass.   8.    /ij/ra,  ft 

having   **in  a  certain  public   place,  1757. 

within  a  certain  victualling  ale-house,**  *  State  v.  Millard,  18  Yt.  574. 

indecently  exposed  his  person  in  the  *  See  t^pra^  J  1432.    Infra^  J  1606; 
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public  place,  and  in  such  a  way  that  it  is  in  the  view  of  bystanders, 
passers,  or  neighbors,  then  it  is  a  nuisance,  though  it  is  not  averred 
in  the  indictment  that  it  was  actually  seen  by  others  beside  the 
testifying  witness,  and  though  there  is  only  indicatory  proof  that  it 
was  so  seen. 

XIV.   OBSTRUCTING  HIQHWAT8  AND  NAVIGABLE  STREAMS. 

§  1478.  To  sustain  an  indictment  for  nuisance  in  obstructing  a 
road,  the  road  must  first  be  shown  to  be  public  and  not 
private  ;*  since,  as  has  been  seen,  no  indictment  lies  for  Si^^'d" 
a  nuisance  unless  the  offence  be  to  the  public  generally,   ®J^^^^^*^ 
as  distinguished  from  a  special  and  limited  class  of  per-  right  of 
sons.*    A  public  road,  however,  to  be  thus  protected,  Jctabie?" 
need  not  have  been  formally  accepted  by  the  municipal 
authorities.    It  is  enough  if  over  it  the  public  have  a  right  to  pass 
and  repass,  whether  freely  or  on  payment  of  a  fixed  toll.*    If  there 

Com.  V,  Sharplesfl,  2  S.  &  R.  91,  and  State,  2  W.  Va.  689.    As  to  Utmpike 

other  oases  cited,  ififra,  §  1606,  where  roadSf  see  Whart.on  Neg  §§  966et8eq»; 

it  was  held  enough  that  one  person  saw  infraj  §  1476 ;  R.  o.   Preston,  2  Lew. 

an  indecent  exhibition.  193 ;  State  v.  Day,  3  Vt.  138;  Com.  v. 

I  Com.  V.  Tacker,  2  Pick.  44;  Root  Wilkinson,    16    Pick.   175;    Com.    v. 

V,  Com.,  98  Penn.   St.   170 ;  State  v.  Flemington,    Lewis    Cr.     Law,    533 ; 

RaudaU,  1  Strobh.  110;  Berry  v.  State,  Cmg  v.   People,  47   111.  487.    As  to 

12  Tex.  Ap.  108,  249  ;  and  see  Whart.  ferries,  see  State  v.  Wilson,  42  Me.  9  ; 

on  Neg.  §§  815,  956.    For  indictments  People   v.    Baboock,   11  Wend.   ^86 ; 

against  municipal  authorities  for  neg-  State  if.   Hudson  County,  3  Zab.  206 ; 

leot,  see  infra,  §  1584  a.    An  entrance  4  Ibid.  718 ;  Carter  p.  Com.,  2  Va.  Cas. 

to  the  rear  of  certain  houses  not  open-  354.    And  so  as  to  foot-way  and  horse- 

ing  into  the  main  street  is  not  per  $e  a  paths.    R.  v.  St.  Weonard,  5  C.  &  P. 

highway.    People  v.  Jackson,  7  Mich.  579.    See  Throwers'  Case,  3  Salk.  392. 

432.    That  the  road  must  be  shown  to  For  indictments   against    mnnidpall- 

have  been  duly  set  apart  for  public  ties   for  neglect,  see  infra,  §   1554  a. 

use,  see  Mastin  v.  People,  13  111.  341.  As  to  roads  which  are  not  thorough- 

*  See  supra,  §§  1410  et  seq.;  and  fares,  see  State  r.  Rye,  35  N.  H. 
SUte  V.  Rye,  35  N.  H.  368;  People  v.  368;  Com.  v.  Tucker,  2  Pick,  44; 
Jackson,  7  Mich.  432.  State  v.  Randall,  1  Strobh.  110.    For 

*  Co.  Litt.  56  a;  1  Hawk.  P.  C.  o.  76 ;  indictments  in  Texas,  see  Day  v.  State, 
Cleaves  v.  Jordan,  34  Me.  9 ;  Com.  v.  14  Tex.  Ap.  26 ;  Brinkyetter  v.  State, 
Gowen,  7  Mass.  378 ;  Com.  r.  Wilkin-  Ibid.  67.  That  a  new  road  has  been 
son,  16  Pick.  175 ;  Kelly  r.  Com.,  11  S.  opened  is  no  excuse  for  obstructing  the 
k  R.  345 ;  Freeman  v.  State,  6  Port,  old,  unless  the  old  road  be  formally 
372 ;  Mills  v.  State,  20  Ala.  86  ;  Gregory  abandoned,  see  State  v.  Harden,  11  S. 
V.  Com.,  2  Dana,  417 ;  Parkinson  v.  C.  360. 
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be  such  a  right,  in  the  public,  obstruction  of  travel  even  bj  the 
owner  of  the  soil,  is  a  nuisance.^  Any  public  square,  any  space  of 
ground,  dedicated  and  accessible  to  the  public  use,  falls  within  the 
same  general  category.'  Nor  does  it  matter  that  the  road  is  owned 
by  a  private  corporation.  Supposing  that  the  public  has  a  right, 
on  payment  of  a  fixed  toll,  to  travel  on  it,  an  indictment  for  nuisance 
lies  for  its  obstruction.'  The  same  protection  is  thrown  over 
bridges,^  navigable  rivers,'  and  harbors  in  the  sea  and  great  lakes.' 
§  1474.  It  is  a  common  nuisance  to  prevent  the  public  from 
Whatever  b&ving  free  use  of  a  highway  by  unreasonably  blocking 
*°itti^r^*  it  or  otherwise  temporarily  excluding  them  from  it,  or  by 
is  an  ob>  putting  on  it  any  permanent  structures  ;^  or  by  placing  in 
its  vicinity  instruments  which  make  its  public  use  insecure 
or  uncomfortable.'    Fences,  walls,  and  posts,  protruded  in  a  highway 

>  Meroer  v.  Woodgate,  L.  R.  6  Q.  B.  '  As,  for  instance,  putting  anything 

31.  on  the  road  that  diminishes  its  area  for 

s  Infra,  §  1474  a  ;  State  v.   Canter-  travel.     R.  v.  Telegraph  Co.,  9  Coz  C. 

bnry,  8  Fost.  N.  H.  195  ;  State  v.  Atkin-  C.   137  :  Ujde  v.  Middlesex,  2  Gray, 

son,   24  Vt.  448  ;  Com.  v.  Bowman,  3  267 ;  Com.  v.  Blaisdell,  107  Mass.  234. 

Barr,    202  ;    Rang  v.    Shoneberger,  2  That  liberty  poles  erected  on  a  pab- 

Watts,  23 ;  Com.   v.  Rush,  14  Penn.  lie  street  may  not,  if  sanctioned  by 

St.  186 ;  State  v.   Commis.,  3  Hill  (S.  long  usage,  be  a  public  nuisance,  see 

C),  149  ;  see  R.  v,  Middlesex,  3  B.  &  Allegheny  v,  Zimmerman,  95  Penn.  St. 

Ad.  201.     As   to  toll,  see  North.  Cent.  287.     But  see  Penns.  v.  Gillespie,  Add. 

R.    R.    V.    Com.,   90  Penn.    St.  300.  (Penn.)  267. 

Infra,  §  1476.  •  Wood   on  Nuis.  §  529.      Sir  J.  P. 

*  R.  V,  Preston,  2  Lew.  193  ;  Com.  v,  Stephen  gives  the  following  illustra- 
Wilkinson,    16    Pick.    175  ;    State   v.  tions  of  nuisances  of  this  class  : — 
Mclver,  88  N.  C.  686  ;  State  v.  Har-  *'  Each  of  the  following  acts  is  a 
den,  11  S.  C.  360.     Infra,  §  1476.  nuisance  to  a  highway  : — 

*  Whart.  on  Neg.  §  977 ;  R.  r.  Mid-  *'  (1)  Digging  a  ditch,  or  making  a 
diesex,  3  B.  &  Ad.  201 ;  R.  v.  Derby,  hedge  across  it,  or  ploughing  it  up.  1 
Ibid.  147 ;  R.  v,  Eerchener,  L.  R.  Rnss.  Cr.  485.*'  See  Kelly  r.  Com.,  11 
2  C.  C.  88,  12  Cox  C.  C.  522 ;  State  v,  S.  k  R.  345  ;  Justice  r.  Com.,  2  Va. 
Canterbury,  8  Foster,  195 ;  Com.  v.  Ca.  171 ;  State  v,  MiHkimmons,  2  Ind. 
Bridge,  9  Pick.  142 ;  Com.  v.  Bridge,  2  440;  Henline  v.  People,  81  111.  269. 
Gray,  339.  And  see  Clinton  Bridge,  **  (2)  Allowing  wagons  to  stand 
tn  re,  10  Wal.  454;  Binghamton  before  a  warehouse  for  an  unreasonable 
Bridge,  tn  re,  3  Wal.  51 ;  State  v,  Ray-  time,  so  as  to  occupy  a  great  part  of  the 
pholtz,  32  Kan.  450.  street  for  several  hours  by  day  and 

*  See  R.  r.   Betts,  16  Q.  B.  1022 ;  night.    R.  v.  Russell,  6  East,  427. 
Thompson  v.  River  Co.,  54  N.  H.  545.  *'  (3)  Keeping    up    a    hoarding   In 

*  Infra,  §  1477.  front  of  a  house  in  the  street,  for  the 
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beyond  the  statutory  line  are  nuisances  ;^  though  the  obstructions 
must  be  appreciable .'  Constables,  also,  unnecessarily  obstructing  the 
streets  by  their  sales  are  indictable  for  a  nuisance  ;'  and  it  is  unlaw- 
ful, in  a  large  city,  to  place  goods  intended  for  sale  or  transportation 
in  the  public  streets/  Blasting  in  such  a  way  as  to  disturb  and 
imperil  passers-by  is  a  tiuisance.*  Even  pitfalls  or  excavations  newly 
made  close  to  or  on  a  highway  may  be  nuisances.*  It  is  a  nuisance, 
also,  for  a  mill-ovmer  to  open  a  ditch  or  sluice  across  a  public  road 
for  the  flow  of  his  waters  J  So  it  is  a  nuisance  to  collect  in  a  high- 
way, by  the  use  of  violent,  indecent,  and  excited  language,*  or  by 
any  public  show  or  game,'  or  by  any  sensational  exhibition  in  shop 
windows,^acrowd  by  which  the  street  is  choked  ;^^  and  so  tosetspring- 

parpose  of  repairs »  for  an  unreason-  State  v.  Man.  Soc.,  42  N.  J.  L,  504.  See 

able  time.     R.  v,  Jones,  3  Camp.  230.  Barnes  v.  Ward,  supra, 

'*  (4)  Bxcavatinfi^  an  area  close  to  a  '  State  v,  Yarrell,  12  Ired.  130  ;  see 
fbot-path,  and  leaving  it  nnfenced.  R.  v,  Kerrison,  1  M.  &  8.  526.  Open- 
Barnes  V.  Ward,  9  C.  B.  332.  ing  and  laying  pipes  and  trenches  on  a 

'*  (5)  Blasting  stone  in  a  quarry  so  highway  by  private  persons  is  an  in- 

as  to  throw  stones  npon  the  houses  and  dictable  nuisance.     R.  9.  Longton  Gas 

road.     R.  v,  Mullins,  L.  k  C.  489."  Co.,  2  B.  &  B.  651 ;  S  Coz  C.  C.  317. 

>  R.  V.  Gregory,  2  N  &  M.  478  ;  5  B.  •  Supra,  §  1432  6  ;  Com.  v.  R.  R.,  112 
&  Ad.  555.     Supra,  §  24.  Mass.  469  ;    Com.  v.  Oaks,   113  Ibid, 

*  R.  V,  Lepille,  or  Lepine,  15  L.  T.  8 ;  People  v.  Cunningham,  1  Denio, 
158 ;  15  W.  R.  45.  See  R.  v.  Burrell,  524 ;  Barker  v.  Com.,  19  Penn.  St. 
10  Coz  C.  C.  462.  412  ;  Bell  t;.  State,  1  Swan,  42 ;  San- 

*  Com.  0.  Milliman,  13  S.  &  R.  403.  ders  r.  State,  18  Ark.  198.     So  as  to 

*  R.  V.  Russell,  6  Bast,  427 ;  R.  v,  provoking  public  disturbance  by  an 
Cross,  3  Camp.  227;  Benjamin  r.  exhibition  of  a  **  staffed  Paddy." 
Storr,  L.  R.  9  C.  P.  400 ;  Passmore's  Com.  t;.  Haines,  4  Clark  (Pa.),  17. 
Case,  1  S.  &  R.  217  ;  State  v.  Berdetta,  •  Supra,  §§  1412,  1458.  A  regatU 
73  Ind.  185.  See,  also.  People  o.  on  a  canal  conducted  in  such  a  way 
Cunningham,  1  Denio,  524.  as  to  bring  a  crowd  trespassing  on  the 

But  a  merely  temporary  moving  of  a  laud  of   riparian  owners,  may  be  a 

building  through  a  public  street  is  not  nuisance.    Bostock  v.  R.  R.,  5  De  G.  k 

necessarily    a    nuisance.      State     v,  S.  584.     See  R.  v.  Moore,  3   B.  k  Ad. 

Omaha,  14  Neb.  265.  And  so  of  tempo-  154 ;  Walker  v.  Brewster,  L.  R.5  Eq.  25. 

rary  loading  and  unloading,  Matthews  ^  Obstructing  the  stream  of  passage 

p.  Kelsey,  58  Me.  56.     See  Burling  v.  on  a  public  street  by  putting  into  it 

West,  29  Wis.  307.  agents  with   pictures   and  papers  to 

*  Arnold  p.  R.  R.,  22  W.  R.  613  ;  R.  draw  attention  to  a  particular  business 
V,  Mutters,  L.  k  C.  491 ;  10  Coz  C.  C.  6.  or  show  may  be  an  indictable  nuisance. 

>  Fisher  v.  Prowse,  2  B.  &  S.  770  ;  R.  v.  Sarmon,  1   Burr.  516.     In  R.  v. 


n  See  SUte  v.  Hughes,  72  N.  C.  25. 
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guns  pointed  to  the  highway,  by  which  life  is  endangered  ;^  to  place 
on  or  near  the  highway  objects  likely  to  frighten  horses  when  placed 
near  highways ;'  and  to  wantonly  and  violently  run  a  horse  up  and 
down  a  highway.' 

The  same  rule  applies  to  a  stall  placed  on  the  sidewalk  of  a  pablic 
street  for  the  sale  of  fruit  and  confectionery,  although  the  defendant 
pays  rent  to  the  owner  of  the  adjoining  premises  for  the  use  of  so 
much  of  the  pavement  as  he  occupies  ;^  and  to  front  steps  of  a  dwell- 
ing placed  in  such  a  way  that  they  protrude  into  the  highway ;'  to 
obstacles  on  the  untravelled  parts  of  a  highway  ;*  to  things  over- 
hanging or  encroaching  on  a  highway  so  as  to  endanger  passage.' 
But  the  obstruction  must  be  unlicensed.*  Hence  telegraph  posts, 
erected  by  the  municipal  authorities,  and  in  execution  of  a  statutory 
power,  are  not  indictable  as  nuisances,'  though  it  is  otherwise  when 
they  are  not  so  licensed.^^  Therefore,  in  case  of  non-license,  telegraph 
posts  on  a  highway  are  a  nuisance,  though  the  posts  are  not  placed 
on  the  repaired  and  travelled  part  of  the  highway,  nor  on  an  artifi- 

Lewis,   London  Law  Times,  Deo.  17,  B.  C,  4  Clark,  324 ;  Smith  v.  State,  6 

1881,  the  defendant  was  tried  hefore  Qill,  425.      See  Com.  v,  Blaisdell,  107 

Orove  and   Lopes,   JJ.,  in  the    High  Mass.  234  ;  Eell/  v.  Com.,  11  S.  k  R. 

Court  of  Jastice,  for  a  nuisance  in  ex-  345. 

hibiting,  in  his  shop  windows,  in  the  *  Com.  v.  Blaisdell,  107  Mass.  234. 

citj  of  Manchester,   sensational    pio-  *  Com.  v.  King,  13  Mete.  115.     See 

tures  of  statesmen  and  ecclesiastics,  Wilkins  v.  Say,  49  L.  T.  (N.  S.)  399. 

sometimes    In  ludicrous  positions,   in  f  See  Whart.  on   Neg.  §   982 ;  R.  v* 

such  a  way  as  to  draw  large  crowds  Watts,  1  Salk.  357  ;  Com.  v,  Qoodnow, 

and  block  the  streets.    The  defendant  117  Mass.  114;  Norristown  v.  Moyer, 

was  convicted,  and  bound  over  not  to  67  Penn.  St.  355.     Supra,  §  1412.    As 

repeat  the  nuisance.    The  fact  that  the  to  limits  of  such  liability,  see  State  v, 

defendant's  counsel  was  Sir  J.  Holker  Useful  Man.  Soc,  44  N.  J.  L.  502  ;  S.  C, 

shows  that  the  defence  was  fairly  pre-  42  Ibid.  504.     Hence  a  hoist  hole  left 

sented  to  court  and  jury.    S.  P.,  R.  v.  unfenced  within  fourteen  inches  of  a 

Carlisle,  6  C.  &  P.  627.     As  to  such  public  way  is  a  nuisance.     Hadley  r. 

exhibitions,  see  supra,  §  1432  6.  Taylor,  L.  R.  1  C.  P.  53.      That  water 

^  State  V.  Moore,  31  Conn.  479.    See  dripping  from  a  roof  may  be  a  nnl- 

cases  cited  in  Whart.  on  Neg.  §  348.  sanoe,   see  Fay  o.   Prentice,  1  C«   B. 

Supra,  §§  464,  507.  828. 

'  See  Judd  v»  Fargo,  107  Mass.  264 ;  •  State  9.   Merritt,   35  Conn.   314 ; 

Dimock    v.    Suf&eld,   30  Conn.    129;  People  v.  New  York  and  N.  H.  R.  R.,  89 

Ayer  v.  Norwich,  39  Ibid.  376  ;   Cliu-  N.  Y.  266. 

ton  V,  Howard,  42  Ibid.  295.  *  Com.  o.  Boston,  97  Mass.  555. 

•  SUte  V.  Ellis,  6  Baxt.  549.  ^  R.  v.  United  Telt^raph  Co.,  31  L. 

«  Com.  V.  Wentworth,  Brightly,  318 ;  J.  167. 
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cially  formed  foot-path,  but  on  a  waste  on  the  side  of  the  road ;  and 
even  though  a  jury  might  find  that  a  sufficient  space  for  the  public 
use  was  left  unobstructed.^ 

An  overhanging  lamp  may  be  a  nuisance.* 

It  is  no  defence  that  the  travelled  portion  of  the  road  was  not 
affected  by  the  obstruction.  The  public  has  a  right  to  the  free  use 
of  the  whole  of  a  highway  as  set  apart  by  law.' 

§  1474  a.  As  has  just  been  seen/  it  is  a  nuisance  to  encroach 
upon  ground  dedicated  to  the  public  use  or  enjoyment   go  as  to 
so  as  to  impair  its  utility  or  beauty  for  such  purpose.*  f^d?°  ted 
The  remedy,  however,  is  said  to  be  injunction,  at  the  suit  to  the 
of  the  attorney-general,  in  cases  where  there  is  a  mere   ^^ 
trespass  on  public  property,  when  such  trespass  is  not  a  public 
nuisance.* 

§  1475.  A  grant  from  lapse  of  time  will  not  be  presumed  of  a 
part  of  a  public  square  or  street  so  as  to  bar  an  indict-  pf^gcHp. 
ment  for  a  nuisance/  Thus,  where  the  travelling  public  tion  do  do- 
had  for  ten  years  ceased  to  use  a  portion  of  a  road  estab- 
lished by  public  authority,  and  had  by  use  acquired  a  right  to  a 
portion  of  the  land  of  the  trustees  of  a  church  for  highway  purposes, 
instead  of  the  said  portion  of  old  road ;  it  was  held  that  the  acquisi- 
tion of  a  right  of  way  over  the  land  of  the  trustees  did  not  estop 
the  State  from  asserting  its  claim  to  the  old  road,  nor  shield  the 
individual  obstructing  it  from  punishment.' 

When  license  is  a  defence  has  been  already  discussed.' 

1  R.  V.  United  Kingdom  Tel.  Co.,  3  Mich.  86 ;    Everett  v.  Conncil  Blnffs, 

F.  &  F.  732 ;  9  Cox  C.  G.  174.  46  Iowa,  66. 

>  Farnj  o.  Aehton,  L.  B.  1  Q.  B.  D.  «  Supra^  §  1474. 

314.  •  State  v.  Woodard,  23  V t.  92 ;  State 

•  R.   V.  Rnssell,  6  East,  427 ;  R.  v.  v.  Atkinson,  24  Ibid.   448 ;    Com.   v. 

Betts,  16  Q.  B.  1022;  R.  v.  Wright,  3  Wilkinson,  16  Pick.  175.    As  to  en- 

B.  &  Ad.  681 ;  R.  v.  United  Tel.  Co.,  croauhment  on  pablio  waters,  see  tn/ra, 

31  L.  J.  167  :  State  v.  Morse,  50  N.  H.  §  1477. 

9 ;  Com.  v.  King,  13  Met.  115 ;  Spragae  *  Attornej-General   v.   Richards,   2 

V.  Wright,    17  Pick.   312 ;    Davis  v.  Anst.   603 ;   People  v.  Yanderbilt,   28 

Mayor,  14  N.  Y.  524.  N.  T.  369. 

That    the    location     and    terminal  '  Com.  v.  Tncker,  2  Pick.  44  ;  Com. 

points  of  the  highway  mast  be  sped-  v.  Albarger,  1  Whart.  469.     Supra,  § 

iled,  see  SUte  v.  Crompler,  88  N.  C.  647.  1415. 

That  shade  trees  so  planted  as  not  *  Elkins  v.  State,  2  Humph.  543. 

to  interfere  with  travel  are  not  a  pab-  *  Supra,  §  1424 ;  infra,  §  1484. 
lis  naisanoe,  see  Clark  v.  Dasso,  34 
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§  1476.]  0BUCB8.  [book  II. 

§  1476.  A  railway  train,  crossing  an  ordinary  highway,  being 

Unlicensed  P'*^^^**^®  ^^  anxiety,  if  not  of  danger,  to  those  pasa- 
orexces-  ing  such  highway,  is  indictable  as  a  nuisance,  unless 
struction  chartered  by  the  State.  Such  charter  is  to  be  strictly 
may^e'^  construed  ;  and  is  not  to  be  regarded  as  authorizing  the 
dicubie.  railway  to  cross  any  highways  except  in  the  line  specifi- 
cally prescribed.^  Hence  railroad  corporations  have  been  held 
indictable  for  nuisance  in  keeping  their  rails  several  inches  above 
the  level  of  a  crossing ;'  or  in  sending  their  trains  across  a  turnpike 
at  a  very  rapid  rate  without  warning ;'  or  in  unnecessarily  leaving 
cars  or  other  structures  on  a  crossing  whose  effect  is  to  frighten 
horses  or  to  obstruct  travel  ;^  or  in  constant  and  habitual  failure  to 
give  due  signals  of  passing  trains ;'  or  in  appropriating  a  street  in 
excess  of  the  authority  given  by  the  legislature  ;*  or  in  neglecting 
to  open  a  new  ground  required  by  the  legislature  to  take  the  place 
of  one  occupied  by  the  railroad  f  nor  is  it  any  defence  that  the 
principal  officers  of  the  corporation  had  no  knowledge  of  the  nui- 
sance, or  that  great  care  was  exercised  in  the  proceedings  complained 
of.^  Even  when  authorized  to  cross  a  particular  highway,  the  cor- 
poration may  be  indictable  for  a  nuisance  if  its  right  is  negligently  or 
oppressively  exercised.'    But  evidence  that  daily  twenty  trains  on  a 

1  Com.  V.  Erie  k  N.  B.  B.  B.,  27  Penn.  •  LouisTille  B.  B.  v.  Com.,  13  Bush, 

Si.  339  ;  SUte  r.  Ches.  k  Oh.  B.  B.,  24  388. 

W.  Va.  809.    See  other  cases  ra/ira,  §  <  Com.  v.  ErieB.  B.,  27  Penn.  St.  339. 

1424.     The  question  of  nuisance  is  one  '  B.  v.  Scott,  2  Gale  &  D.  729 ;  Dan- 

of  fact.     People  v.  New  York  k  N.  H.  vllle  B.  B.  p.  Com.,  73  Penn.  St.  29. 

B.  B.,  89  N.  Y.  266.  •  Com.  v.  Farren,  9  Allen,  489 ;  Com. 

<  Padncah  B.  B.  t;.  Com.,  80  Kj.  147.  v.  Emmons,  98  Mass.  6  ;  Com.  v,  New 

See  B.  V,  Grand  Trunk  B.  B.,  17  Up.  York  B.  B.,  112  Ibid.  412. 

Can.  (Q.  B.)  165.  A  railroad  corporation  when  failing 

*  Louisville  B.  B.  v.  Com.,  80  K7.  to  set  out  a  new  road  in  the  place  of 
143.  one  whose  course  it  has  diverted,  is 

*  Com.  V,  N.  Y.  B.  B.,  112  Mass.  412 ;  indictable  for  a  nuisance  under  the 
State  17.  Morris,  etc.,  B.  B.,  3Zab.  360 ;  English  sUtute.  B.  v.  Scott,  2  G.  & 
Cincinnati  B.  B.  v.  Com.,  80  E7.  137.  D.  729  ;  3  Q.  B.  543. 

bee,  as  to  necessity,  State  v,  Louisville  *  In  North  Cent.  B.  B.  v.  Com.,  90 

B.  B.,  86  Ind.  114;   Wabash   B.   B.  Penn.  St.  300,  it  was  held  that  a  tum- 

V,  People,   12  111.    App.   448.      This  pike  was  a  highway  in  the  sense  of  the 

applies,  a/artiorif  to  encroaching  on  a  text.    It  was  held  no  answer  to  the 

highway  with  a  station  house.    State  indictment  that  the  obstruction  could 

V.  Vermont  B.  B.,  27  Vt.  103.     See»  not  be  remedied  without  an  expendi- 

also.   Com.  v.  Old  Colony  B.  B.,  14  ture  of  from  $5000  to  $8000.    It  is  well 

Gray,  93.  recognised  law,  it  was  said,  that  an 
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railroad,  and  about  as  many  vehicles  on  a  highway,  passed  over  a  place 
where  the  railroad  crossed  the  highway  at  grade,  which  was  in  fall 
view  from  the  highway  at  any  point  within  a  hundred  and  fifty  feet ; 
and  where  the  public  authorities  never  required  the  establishment 
of  a  gate,  station  agent,  or  flagman,  although  the  crossing  had 
existed  for  many  years,  is  insufficient  to  warrant  a  finding  that  the 
railroad  corporation  was  guilty  of  negligence  in  omitting  to  provide 
there  any  such  safeguard.^  And  if  the  trains  are  kept  closely 
within  the  range  of  the  charter,  no  indictment  can  be  maintained 
against  the  corporation  for  a  nuisance  because  of  alarm  to  horses 
and  passengers  produced  by  the  locomotives.'  And  what  is  said  of 
the  license  of  railroads  applies  to  the  license  of  all  other  agencies 
whose  effect  is  to  incommode  more  or  less  the  community.' 

§  1477.  It  is  a  nuisance,  on  the  same  principle,  to  pollute  the 
waters  of  a  stream  used  to  supply  drinking  water  to  a  community 

indictment  will  Ue  against  a  corpora-  comply  with  the  law.    The  same  pub- 

tion,  not  municipal,  for  the  creation  and  lie  annoyance  and  injnry  arise  from 

maintenance  of  a  public  nuisance.    R.  its  obstruction  as  if  it  were  a  common 

r.  Great  North  of  England  Railway,  9  highway.    Hence,  in  Lancaster  Tum- 

Q.  B.  315  ;  Dater  v,  Troy  R.  R.  Co.,  2  pike  CJo.  v.  Rogers,  2  Barr,  114,  it  was 

Hill,  629  ;  Chestnut  Hill  Turnpike  o.  said,  that  when  the  turnpike  company 

Rutter,  4  S.  &  R.  6 ;  Delaware  Dir.  ceased  to  use  a  building,  erected,  in 

Canal  Co.  v.  Commonwealth,  60  Penn.  part  on  the  turnpike,  as  a  toll-house,  it 

St.  367.     The  mere  construction  of  a  ceased  to  be  there  for  a  lawful  purpose, 

railroad  track  across  a  public  highway,  and  became  a  public  nuisance.    Com- 

in  pursuance  of  law,  is  no  nuisance,  mon  understanding  and  public  policy 

Danville  R.  R.  Co.  r.  Commonwealth,  unite  in  requiring  us  to  hold  that  a 

73  Penn.  St.  29.    But  it  must  be  con-  turnpike  is  a  public  highway  in  so  far 

structed  in  such  a  manner  as,  *'  not  to  that  an  indictment  will  lie  against  one 

impede  the  passage  or  transportation  obstructing  it  as  fos^  public  nuisance. 

of  persons  or  property  along  the  same.  It  was  so  held  in  Com.  v.  Wilkinson,  16 

Act  of  February,  1849,  Pur.  Dig.  1220.  Pick.  176."    As  to  toll,  see  supra,  § 

A  turnpike  ia  a  public  highway  ;  it  is  1473.    As  to  indicUbility  of  corpora- 

for  the  use  of  every  person  desiring  to  tions  generally,  see  awpro,  §  91. 

pass  over  it,  on  payment  of  the  toll  «  Com.  v,  Boston  &  Worcester  R.  R., 

established  by  law.     It  differs  from  a  101  Mass.  201.    See  Com.  v.  Temple, 

common  highway,  in  the  fact  that  it  14  Gray,  69.    Supra,   §  1424. 

is  not  constructed  in  the  first  instance  «  R.  v.  Pease,  4  B.  &  Ad.  30.     Supra, 

at  the  public  expense,  and  the  cost  of  §  1424. 

construction  is  reimbursed  by  the  pay-  •  Supra,  §  1424 ;  R.  v.  Scott,  2  Gale 

ment  of  toll  imposed  by  authority  of  &  D.  729  ;  3  Q.  B.  643 ;  Com.  v.  Church, 

law.    Ito  use  ia  common  to  all  who  1  Barr,  106. 
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entitled  to  use  it  in  this  way,'  to  obstrnct  the  passage  of  a  navigable 
Nuisance  ^ver,  OF  of  a  navigable  lake,  by  bridges  or  otherwise, 
to  obstruct  go  as  to  diminish  appreciably  its  capacities  for  naviga- 
pabiic  tion,'  or  to  divert  a  part  of  such  stream,  whereby  Uie 

VMM  f*X|VB  • 

current  of  it  is  weakened,  and  rendered  incapable  of 
carrying  vessels  of  the  same  burden  as  it  would  before.'    But  if  a 
ship  or  other  vessel  sink  by  accident  in  a  river,  although  it  obstruct 
the  navigation,  and  may  be  removed  by  the  public  authorities,^  yet 
the  owner  is  not  indictable  for  a  nuisance  in  not  removing  it/    And 
it  is  also  to  be  kept  in  mind,  that  the  owner  of  the  soil  between 
high  and  low  water-mark  may  use  it  for  his  own  private  purposes, 
provided  he  do  not  interfere  with  the  navigation  of  the  river .^ 
The  obstruction  must  be  proved  by  the  prosecution.^ 
Obstructions  to  navigable  streams  may  be  abated  by  individuals.* 
§  1478.  It  was  once  thought  that  a  collateral  benefit  to  the  com- 
munity could  be  set  up  as  a  defence.     Thus,  upon  the 
benefit  no     trial  of  an  indictment  for  a  nuisance  in  a  navigable  river, 
defence.       |^y  erecting  staiths  there,  for  loading  ships  with  coals,  the 
jury  were  directed  to  acquit  the  defendant,  if  they  thought  the 
abridgment  of  the  right  of  passage,  occasioned  by  these  staiths,  was 
for  a  public  purpose,  and  occasioned  a  public  benefit,  and  if  the 
erection  were  in  a  reasonable  situation,  and  a  reasonable  space  was 
left  for  the  passage  of  vessels  on  the  river ;  and  the  judge  pointed 

>  State  V.  Bnckman,  8  N.  H.  203;  Mich.  519.  Sir  J.  F.  Stephen  inserts 
State  V.  Taylor,  29  Ind.  517;  Com.  v.  the  qualification  *' wilfully"  (Dig.  art. 
Webb,  6  Rand.  726  ;  Stein  v.  State,  37  191),  bat  I  think  erroneously,  as  a 
Ala.  123  ;  Messersmidt  v.  People,  46  negligent  obstruction  is  indictable. 
Mich.  437.  See  Goldsmid  p.  Tunbridge  *  1  Hawk.  c.  75,  s.  11 ;  R.  v,  Stan- 
Wells,  L.  R.  1  £q.  161 ;  L.  R.  1  Ch.  ton,  2  Show.  30. 
349 ;  Baxendal  v,  Murray,  L.  R.  2  Ch.  *  McLean  v.  Matthews,  7  111.  App. 
790.  599. 

*  R.  V.  Watts,  2  Esp.  675 ;  R.  v.  •  R.  v.  Watts,  2  Esp.  675 ;  White 

Ward,  4  Ad.  k  £1.  384 ;  R.  v.  Tlndall,  v.  Crisp,  10  Ezch.  318 ;  Brown  v,  Mal- 

6  Ibid.  143 ;  R.  r.  Trafford,  1  B.  &  Ad.  lett,  5  C.  B.  599.     See  R.  v.  Russell,  9 

874 ;  R.  V.  Betts,  16  Q.  B.  1022 ;  Stat«  D.  &  R.  566 ;  6  B.  &  C.  566 ;  R.  v. 

V.   Freeport,  43  Me.   198 ;   Penns.   r.  Ward,  4  Ad.  &  El.  384  ;  R.  v.  Tindall, 

Wheeling,    13    How.    518 ;     Com.    v,  6  Ibid.  143 ;  R.  v,  Morris,  1  B.  &  Ad. 

Church,  1  Barr,  105 ;  SUte  r.  Dibble,  441. 

4  Jones  (N.  C),  107  ;  State  v.  Graham,  «  Zng  v.  Com.,  70  Penn.  St.  138.    See 
15  Rich.  (S.  C.)  310;  State  v.  Thomp-  State  v.  Wilson,  43  Me.  11. 

son,  2  Strob.  13 ;  People  v.  St.  Louis,        '  Ibid. 

5  Gilman,  351 ;  Moore  v,  Sanborn,  2       *  Supra,  §  1426* 
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out  to  the  jury  that,  by  reason  of  the  staiths,  the  coals  were  sup- 
plied better  and  at  a  cheaper  rate  than  they  otherwise  could  be, 
which  was  a  public  benefit ;  and  it  was  held  that  this  direction  was 
right.^  This,  however,  was  OYcrruled  afterwards  in  England,'  and 
the  later  position,  that  no  countenrailing  benefit  can  be  a  defence, 
has  been  followed  in  this  country.'  But  the  obstruction  must  be 
material,^  and  must  obstruct  business  as  a  whole/  Hence  it  has 
been  held  that  a'wire  or  rope  stretched  across  a  stream  for  ferry 
purposes  is  not  a  nuisance  if  necessary  for  the  transfer  of  travellers, 
and  if  not  materially  obstructing  navigation.'  And  all  level  cross- 
ings must  more  or  less  obstruct  free  travel  on  the  intersecting  roads, 
yet  such  crossings  are  not,  for  this  reason,  indictable.^ 

§  1479.  Rivers  in  North  America  (in  this  respect  being  distin- 
guished from  those  in  England)  do  not  cease  to  be  navi- 
gable from  the  fact  that  they  are  at  certain  points  broken  ^^"^^ 
by  rapids  or  cataracts,  which  have  to  be  avoided  by  port-  tide  should 
ages.    Hence  the  English  rule  as  to  ebb  and  flow  of  tides 
does  not  apply  to  the  unimpeded  parts  of  such  rivers.'    But  a  creek 
which  cannot  even  with  spring  freshets  float  timber  cannot  claim  to 
be  navigable.^    The  test  is,  possibility  of  use  for  practical  transport.'^ 

§  1480.  The  provincial  statute  of  8  Anne,  chap.  8,  for  preventing 
obstructions  to  fish  in  rivers,  is  still  in  force  in  Massachu- 
setts; and  as  it  declares  all  obstructions  therein  men-  m^y^]^™^^ 
tioned  common  nuisances,  an  indictment  will  lie;  the  obstractiiig 
special  remedy  provided  by  that  statute  being  merely  cu- 
mulative.^^ A  seine  or  net,  not  placed  permanently,  is  not  within  the 
act.^  In  other  States  statutes  to  the  same  effect  have  been  enacted." 

>  R.  V.  Russell,  9  D.  &  R.  666 ;  6  B.       *  See  Whart.  on  Neg.  §§  977  «f  »eq, 
h  C.  566,  Tenterden,  G.  J.,  disieniiente.        >  R.  v.  Meters,  8  Up.  Can.  (C.  P.) 

*  R.  P.  Ward,  4  Ad.  &  El.  384 ;  R.  v.    847. 

Belts,  16  Q.  B.  1022.     .  •  Whelan  v.  MoLachlan,  16  Up.  Can. 

s  Caldwell's    Case,  1  Dallas,  150 ;  (C.  P.)  102. 

Rowe  9.  Titns,  1  Allen  (New  Brans-  ^  Bell  v.  Qaebec.  41  L.  T.  (N.  8.) 

wick),  326.    See  mqtra,  §  1416.  451. 

«  Sttpra,  §  1474.  u  Com.  v.  Rnggles,  10  Mass.  891. 

*  Atlee  r.  Packet  Co.,  21  Wal.  389.  ^  The  following  statute  was  passed 

*  The  VanooQ^er,  2  Sawyer,  381 ;  in  Massachusetts  in  1857 : — 

see  State  v.  WOson,  42  Me.  9  ;  Beach  *'  Bverj  person  who  shaU  wilfblly  or 
V.  People,  11  Mich.  106.  wantonly,  without  color  of  right,  ob- 


^  WmUH  V.  Com.,  5  Binn.  65  ;  for  fonn,  see  Whart.  Preo.  702. 

817 


§  1484.]  CRIMBS.  [BOOK  U. 

An  indictment  at  common  law  does  not  ordinarily  lie  for  obstruct- 
ing the  passage  of  fish  by  a  dam  across  an  unnavigable  river.^  Bat 
such  a  dam  becomes  a  nuisance  when  it  obstructs  the  water  to  such 
an  extent  that  it  overflows  its  banks  and  the  surrounding  country, 
and  stagnates,  whereby  the  air  along  the  highways  and  around  the 
dwellings  is  infected  with  noxious  and  unwholesome  vapors,  and  the 
health  of  the  surrounding  country  is  sensibly  impaired.'  And  when 
the  obstruction  interferes  with  the  supply  of  fish  to  the  community 
as  a  whole,  proceedings  by  indictment  may  be  sustained. 

§  1481.  Where  a  wharf  is  extended  below  low  water-mark,  and 
into  the  channel  of  the  tide-waters  of  the  Commonwealth, 
be  a  iiui-      it  docs  not  necessarily  follow  that  it  is  a  common  nui- 
^^^  sance,  but  this  is  the  presumption,  and  the  defendant 

must  show  that  it  is  no  impediment  to  navigation,  or  detriment  to 
the  public*  If  the  efiect  of  such  a  wharf  be  to  fill  up  the  channel 
or  divert  the  current,  it  is  a  nuisance.^ 

§  1482.  Public  docks  are  protected  in  the  same  way,  and  it  has 

been  held  a  nuisance  to  monopolize  such  a  dock  by  forc- 

diSskT"*^  ing  into  it  a  larger  vessel  than  those  for  which  it  was 

constructed.' 

§  1488.  Planting  oysters  in  public  waters  is  not  such  a  special 

appropriation  of  such  waters  as  will  justify  their  removal 

oy'itetffi  ^  a  nuisance,  unless  they  interfere  with  the  rights  of  the 

public ;  and  even  then  a  private  person  has  no  right  to 

take  them  away  and  convert  them  to  his  own  use.* 

§  1484.  The  supreme  authority  of  the  State  may,  as  has  been 

seen,  authorize  an  obstruction  of  the  highways  of  the 

defence  to     State ;  but  this  license  or  charter  must  be  strictly  con- 

obftruSuon.  ^'^^^^^j  "^^  ^^7  negligence  or  excess  in  the  exercise  of 

stmot  the  water  of  any  mill-pond,  res-  '  Com.  v.  Chapin,  5  Piok.  199. 

ervoir,  canal,  or  trench,  from  flowing  *  Com.  v.  Webb,  6  Rand.  (Va.)  726 ; 

out  of  the  same,  shall  be  punished  hy  Douglass  v.  State,  4  Wis.  387  ;  State  v. 

imprisonment  in  the  State  prison,  not  Close,  35  Iowa,  670. 

more  than  five  years,  or  by  fine  not  ex-  *  R.  v.  Groeyenor,  2  Stark,  511.    See 

ceeding  five  hundred  dollars,  and  im-  Com.  o.  Wright,  Thaoh.  C.  C.  211. 

prisonment  in  the  county  Jail,  not  more  ^  Ibid. 

than  two  years.*'    May  15, 1857.   Sup-  *  R.  v.  Leech,  6  Mod.  145. 

plement    to   Revised  SUtutes,   1867,  *  SUte  r.  Taylor,  3  Dutch.  117. 

chapter  dz.  p.  410. 
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[§  1488. 


ihe  conreyed  powers  will  expose  the  parties,  if  a  nmsance  result, 
to  an  indictment.^ 

§  1485.  Neglect,  as  well  as  positive  commission,  may  become  the 
basis  of  an  indictment  for  noisance.    Thus  a  person  o^  ^   i   i.  < 
corporation  who  undertakes  the  cleansing  or  repairing  of  repairing 
a  road  or  channel  specially,  is  indictable  for  a  nuisance   ^i^cSct^ 
created  by  neglect.'  *^^®' 

§  1486.  The  indictment,  when  the  basis  of  the  charge  is  neglect, 
must  set  forth  the  nature  of  the  duty  specially  imposed 
on  the  defendant ;  for  this  is  matter  of  substance.'    But  must  aver 
it  has  been  said  not  to  be  necessary  to  aver  that  the  de-  ^^^^* 
fendants  had  the  means  to  repair.^    In  such  indictments,  two  defen- 
dants, having  duties  distinct,  both  in  source  and  limit,  cannot  be 
joined ;'  nor  can  offences  having  distinct  characters  and  penalties  be 
coupled  in  one  count.'    The  termini  of  the  road  must  be  correctly 
laid,^  and  the  road  must  be  averred  to  be  public'    Whether  a  date 
is  to  be  averred,  is  elsewhere  discussed.' 

§  1487.  When  the  indictment  is  for  neglect  in  not  repairing  a 
road,  the  usual  practice  is  to  impose  a  fine,  to  be  remitted 
(if  there  be  no  contempt  or  wilful  violation  of  the  law)   compel  rJ 
on  the  road  being  repaired.**  P**'  ^^  *"'^- 

§  1488.  The  law  in  respect  to  abatement,  as  heretofore  Abate- 
ezpressed,  applies  to  nuisances  on  highways."  ^^^^ 


>  See  wpra,  §§  1424,  1476. 

*  See  Wbart.  on  Neg.  $  956 ;  supra, 
§  93 ;  infra,  §  1584  a.  People  v.  Cor- 
poration of  Albany,  11  Wend.  539 ; 
SUte  9.  King,  3  Ired.  411 ;  State  r. 
Commissioners,  Walker,  368.  For  in- 
dictment, see  infra,  §§  1486,  1573. 

*  State  17.  King,  3  Ired  411 ;  SUte  v. 
Commissioners,  Walker,  368.  See  supra, 
$§  1423, 1573  ;  Whart.  Preo.  781,  note ; 
Dickey  v.  Telegraph  Co.,  46  Me.  483. 

*  State  0.  Harsh,  6  Blaokf.  346. 


*  2  Hawk.  o.  25,  s.  89. 

*  Greenlow  v.  State,  4  Hnmph.  25. 

V  State  V,  Northnmberland,  46  N.  H. 
156 ;  State  v.  Graham,  15  Rich.  (S.  C.) 
310 ;  though  see  contra.  State  v.  Harsh, 
6  Blackf.  346. 

•  Parkinson  v.  State,  2  W.  Va.  589. 

•  Whart.  Cr.  PI.  &  Pr.  §§  120-9. 

^  See  R.  V.  Incledon,  13  East,  164. 
Supra,  §  1426. 
"  i%ni,  §§  97,  1426. 
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CHAPTER  XXm. 


LOTTERIES. 


I.  OrFBNCISB  IKCLITDED  Hf  STATUTES. 

Lotteries  and  sales  of  lottery  tick- 
ets indictable  by  statute,  §  1490. 

"  Lottery"  does  not  Include  private 
drawings  by  chance,  §  1491. 

**  Game  of  chance"  to  be  distin- 
guished from  **  game  of  skill," 
§  1491  a. 

** Ticket"  includes  fractions,  § 
1492. 


11.  iNDIOTlfBKT. 

Indictment  must  show  ticket  to  be 

prohibited,  §  1493. 
Not  duplicity  to  couple  stages  of 

offence,  §  1494. 
Enough  to  follow  statute,  §  1495. 
Variance  in  ticket  fatal,  §  1496. 

III.   EVTDBNCE. 

Intent  inferentially  proved,  $  1497. 


Lotteries 
and  sales 
of  lottery 
tickets  in- 
dictable by 
statute. 


I.  OFFENCES  INOLUDBD  IN  STATUTES. 

§  1490.  The  term  lottery  has  a  double  meaning.  It  includes  not 
only  a  scheme  for  the  distribution  of  prises  by  chance, 
but  the  distribution  itself.'  At  common  law  neither  of 
these  is  indictable  unless  they  are  nuisances.'  By  stat* 
ute,  however,  not  merely  lottery  schemes  themselves,  but 
sales  of  lottery  tickets,  are  made  indictable  in  many  juris- 
The  statutes  in  question  being  too  numerous  and  too 
various  for  analysis,  we  must  content  ourselves  with  noticing  some 
of  the  more  general  considerations  they  involve. 
"  T  ttP  "  ^  1491.  Supposing  the  term  "  lottery"  as  a  nomen  gene- 
does  not  raltssimum  is  introduced  in  a  statute,  what  is  included  in 
inivate  the  term  ?  In  the  United  States  there  is  a  popular  usage 
SrchaSe,     attaching  the  term  to  schemes  for  the  distribution  of 


dictions. 


8 


>  See  U.  S.  r.  Olney,  1  Deady,  461 ; 
1  Abb.  (IT.  S.)  275 ;  Dnnn  v.  People, 
40  111.  465 ;  Wilson  v.  SUte,  67  Ga. 
658 ;  U.  S.  v.  Dnff,  19  Blatch.  C.  C.  9. 
By  the  U.  B.  Rev.  St.  §  3894,  the  mail- 
ing of  letters  and  circulars  concerning 
lotteries  is  prohibited.  See  U.  B.  v, 
I^oelke,  17  Blatch.  554. 
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*  See,  as  ruling  that  a  public  lottery 
is  a  common  law  nuisance,  Blanchard, 
ex  parte,  9  Nev.  101, 

*  That  these  statutes  are  constitu- 
tional even  when  prohibiting  sale  of 
lotteries  organised  in  other  States,  see 
People  V,  Noelke,  94  N.  Y.  137.  Stgwa, 
§  288 ;  Svans  v.  State,  68  Ga.  826. 
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prises  by  chance  among  person  purchasing  tickets;  ihe  drawing 
purporting  to  be  from  a  wheel,  on  a  particular  day,  which  day, 
with  the  amount  of  the  intended  prizes,  is  previously  announced. 
But  this  is  but  a  single  form  of  lottery;  the  term,  in  its  full 
sense,  embracing  all  schemes  for  the  distribution  of  prizes  by 
chance,  and  including  faro  tables,  and  various  forms  of  gambling. 
At  the  same  time  there  is  a  wide  distinction  between  a  private 
and  a  public  offering  of  prizes  by  chance.  A.,  B.,  C,  and  D. 
may  meet  together,  and  in  good  faith  agree  that  a  certain  arti- 
cle to  which  they  have  a  common  claim  shall  be  given  to  the 
person  who  draws  a  particular  number.  This. is  a  matter  of  con- 
tract which,  if  the  terms  are  known  to  the  parties  beforehand,  has 
nothing  in  it  repugnant  to  sound  morals,  and  nothing  which  can 
operate  on  the  community  as  a  fraud.  When,  however,  the  com- 
munity at  large  is  invited  to  come  in,  a  new  and  very  serious  ob- 
jection springs  up.  Independently  of  the  opportunity  for  fraud  by 
the  managers  of  such  enterprises,  their  publication  imparts  an 
excited  spirit  of  gambling  to  the  public  generally.  On  the  one 
side  often  ensue  gross  cases  of  deception  as  to  the  scheme  itself; 
on  the  other,  the  sacrifice  of  savings  by  the  ignorant  and  credulous, 
and  excitement,  destructive  of  regular  industry,  often  inducing 
insanity.  It  is  to  suppress  this  species  of  lottery,  we  should  re- 
member, that  the  lottery  statutes  are  aimed.  The  test,  therefore, 
as  to  any  scheme  for  the  distribution  of  property  by  chance,  is,  is 
it  private  or  public  ?  If  a  private  arrangement  be  made,  by  which 
A.,  B.,  C,  and  D.  agree  upon  the  lot  as  the  mode  of  settling  a 
disputed  title,  this  is  not  a  lottery  in  the  penal  sense.  If  they 
adopt  a  plan  by  which  all  who  choose  may  buy  tickets  in  a  prear- 
ranged scheme,  this  is  a  lottery  in  the  penal  sense.'  Hence  a  ''gift 
enterprise,"  or  a  '^  raffle,"  in  which  the  public  is  invited  to  take 
shares  for  the  distribution  of  prizes  by  chance,  is  a  lottery,  no 
matter  how  artfully  the  object  may  be  disguised.'    Nor  does  it 

*  See  2HolwndorirBReoht8-Lezloon,  *  U.  S.  o.  Olnej,  IDeady,  461;  1 

Leipsig,  1872,    p.    74 ;    Backalew   v.  Abbott  (U.  S.),  275 ;  State  v.  aarke, 

SUte,  62  Ala.  334;  State  r.  Ochsner,  33  N.  H.  329;  Ck>m.  v.   Thaoher,  97 

9  Mo.  Ap.  216 ;  State  v.  Yoke,  Ibid.  Mass.  583;  Hnll  v,  Rnggles,  66  N.  Y.. 

582.    See  5  Crim.  Law  Mag.  529,  for  a  424 ;  State  v.   Sborto,  3  Vroom,  398 ; 

learned  note  on  games  of  chanoe.  Wooden  r.  Shotwell,  3  Zab.  465  ;  Belli 
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affect  the  question  that  in  the  scheme  there  are  no  blanks.^  Such, 
for  instance,  it  has  been  ruled  to  be  the  case  with  a  gift  sale  of 
books,  by  which  the  books  were  offered  for  sale  at  prices  above 
their  real  value,  and  by  which  each  purchaser  was  declared  to  be 
entitled  in  addition  to  a  prise,  to  be  ascertained,  after  the  purchase, 
by  a  correspondence,  unknown  to  the  purchaser,  between  certain 
numbers  indorsed  in  the  books  offered  for  sale,  and  the  different 


V.  State,  5  Sneed,  507 ;  Com.  v,  Chnbb,  It  is  urged,  in  defence  of  this  scheme, 

6  Rand.  (Va.)  715  ;  State  r.  Lamsden,  that  no  plan  of  distribution  had  been 

89  N.  C.  572  ;  Dnnn  r.  People,  40  111.  determined  upon  ;  that  the  purchasers 

465 ;  State  v.   Mamford,  73  Mo.  647 ;  were  to  receive  certain   articles  in  a 

State  V,  Overton,  16  Nev.   136 ;   Eu-  Just  and  legal  manner ;  and  that  a 

banks  v.  State,  3  Heisk.  488 ;  People  v.  plan  might  be  devised,  at  the  proper 

Noelke,  94  N.  Y.  137.    But  see  centra,  time,  which  would  neither  violate  the 

State  V,  Pinohback,  2  Const.  S.  C.  128.  law  nor  be  in  contravention  of  good 

In  Thomas  v.  People,  59  111.  160,  it  morals, 
was  said  by  Thornton,  J. : —  '*  The  distribution  was  to  be  in  a 

*'  The  ticket  alone  does  not  consti-  Just  and  legal  manner.  It  should, 
tute  a  lottery,  for  we  are  not  informed  then,  be  in  an  honest,  upright,  and 
by  it  that  there  would  be  any  distribu-  equitable  mode.  There  should  be  per- 
tion  of  prizes.  When,  however,  we  feet  fairness  and  equality.  This  plan 
consider  it  in  connection  with  the  ad-  would  be  utterly  violated  if  any  one 
vertisement,  we  ascertain  that  there  of  the  numerous  purchasers  should 
will  be  a  distribution  at  the  close  of  fail  to  receive  a  prize.  The  distribu- 
the  concerts,  and,  after  the  sale,  of  the  tion  could  not  be  in  a  '  just  and  legal 
engravings.  The  advertisement  con-  manner,*  unless  the  number  of  pur- 
tains  this  language :  '  There  will  be  chasers  was  the  same  as  the  number  of 
distributed,  as  presents,  to  the  pur-  prizes,  and  the  prize  received  propor- 
chasers  of  engravings,  in  a  just  and  tional,  as  nearly  as  possible,  to  the 
legal  manner,  $200,000  in  presents.*  amount  of  money  paid. 
The  term  *  present,*  though  literally  *' It  is  barely  possible,  but  most  im- 
it  means  a  gift,  yet,  in  the  relation,  probable,  that  the  purchasers  would 
and  in  the  sense  in  which  it  was  used,  be  the  same  in  number  as  the  presents, 
evidently  meant  a  prize.  It  was  We  could  not  indulge  in  so  unreason- 
offered,  as  the  reward  of  contest,  to  able  a  presumption,  even  in  a  criminal 
the  purchasers.  It  was  something  to  proceeding.  In  ordinary  affairs,  we 
be  won.  One  ticket  and  engraving  must  reason  upon  probabilities,  de- 
were  sold  for  $5,  100  engravings  and  duce  conclusions  from  facts,  and  not 
tickets  for  $425,  and  1000  for  $4250.  indulge  in  mere  conjecture.  We  have 
Inducements  were  thus  offered  to  no  right  tp  harbor  wild  imaginings, 
struggle  for  the  prizes.  Here,  then,  to  change  a  reasonable  and  probable 
was  a  scheme  for  the  distribution  of  result.** 

prizes.    Was  the  distribution  certain        ^  Wooden  r.  Shotwell,  3  Zab.  465. 
and  fixed,  or  was  it  to  be  by  chance  f 
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prizes  proposed.'  The  same  ruling  was  made  as  to  the  American 
Art  Union ;'  and  as  to  a  sale  of  envelopes,  some  of  which  were 
alleged  to  contain  tickets  enabling  the  holder  to  purchase  valuable 
property  at  a  nominal  price  ;'  and  as  to  the  ticket  being  grafted  on 
a  ticket  for  admission  to  a  concert.^  But  we  cannot  extend  this 
principle  to  cases  where,  by  private  and  limited  contract,  certain 
parties  unite,  according  to  a  plan  known  to  all  of  them  before  the 
drawing,  to  dispose  of  designated  articles  by  chance.' 

1  State  r.  Clark,  ut  supra ;  and  see  8.  "  *  A  kind  of  game  of  hazard  wherein 

P.,  Hall   p.   Ruggles,  56  N.  Y.   424 ;  several  lots  of   merchandise  are  de- 

Eabanks     r.    State,    3    Heisk.    488  ;  posited  in  prizes  for  the  benefit  of  the 

Thomas  v.  People,  59  111.  160;  Randle  fortunate.'     Rees's  Cyclopedia. 

p.  State,  42  Tez.   580.     See  State  v,  **  *  A  sort  of  gaming  contract,   bj 

Bryant,  74  N.  C.  207.     Supra,  §  1465.  which,   for  a  valuable  consideration, 

*  People  V,  Art  Union,  7  N.  Y.  240 ;  one  may  by  favor  of  the  lot  obtain  a 
Oovernors,  etc.  v.  Art  Union,  Ibid,  prize  of  a  value  superior  to  the  amount 
228.  See  Morris  V.  Blackman,  2  Hurl,  or  value  of  that  which  he  risks.'  Amer- 
&  Colt.  912.  ican  Cyclopsdia. 

*  Dunn  V,  People,  40  HI.  465  ;  State  *' '  That  the  chanoe  of  gain  is  natu- 
V.  Lumsden,  89  N.  C.  572.  Under  a  rally  overvalued,  we  may  learn  from 
statute  prohibiting  '*any  lottery,  gift  the  universal  success  of  lotteries.' 
enterprise,  or  scheme  of  chance,"  a  Smith's  Wealth  of  Nations,  b.  i.  c.  10. 
scheme  giving  a  prize  to  all  purchasers  "All  these  authorities  agree  that 
of  goods  who  guess  the  number  of  when  there  is  a  distribution  of  prizes 
beans  in  a  glass  jar  is  prohibited.  — something  valuable — by  chance  or 
Hudelson  v.  State,  94  Ind.  426  ;  5  Cr«  lot — that  this  constitutes  a  lottery. 
Law  Mag.  524.  But  the  definitions  from  Worcester  and 

^  State  v.  Yoke,  9  Mo.  Ap.  582.  the  American  Cyclopaedia  are  the  most 

*  Com.  V.  Manderfield,  8  Phila.  457.  complete.     From  each  of  these  it  ex- 
In  U.  S.  r.  Olney,  1  Deady,  461;  1  pressly  appears  that  a  valuable  con- 
Abb.  U.  S.  275  ;  1  Green  C.  R.  328,  we  sideration  must  be  given  for  the  chance 
have  the  following  from  Deady,  J. : —  to  draw  the  prize. 

**The  word  *  lottery'  is  defined  and  "Tried  by  this  standard  it  is  mani- 
nsed  as  follows  by  lexicographers  and  fest  tliat  the  scheme  prepared  and  car- 
writers  :—  ried  out  by  the  defendant  for  the  sale 

" '  A    distribution    of    prizes    and  and  distribution  of  these  town  lots  was 

blanks  by  chanoe ;  a  game  of  hazard  a  lottery.     True,   the  purchasers   of 

in  which  small  sums  are  ventured  for  tickets  or  shares  were  in  any  event  to 

the  chance  of  obtaining  a  larger  value  get  something — at  the  least,  a  lot,  for 

either    in    money  or   other  articles.'  the  purposes  of  this  scheme  estimated 

Worcester's  Diet.  to  be  worth  $50.     But  it  is  not  proba- 

"  '  A  distribution  of  prizes  by  lot  or  ble  that  auy  one  would  have  purchased 

ohanoe.'    Webster's  Diet.  a  ticket,  if  it  was  certain  that  he  would 

" '  A  scheme  for  the  distribution  of  have  received  nothing  in  return  but 

prizes  by  ohanoe.'    Bonvier's  Diet.  one  of  these  so  called  fifty  dollar  lots. 
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Games  of 


§  1491  a.  It  is  elsewhere  observed  that  games  of  skill 
cbaDceto  do  not  fall  under  the  general  title  of  *^  gambling.''^ 
guisbed  Hence,  under  the  term  ^'  games  of  chance,"  or  ^^  scheme 
ofBkS"^  of  chance,"  do  not  fall  games  or  schemes  in  which  skill 

honestly  employed  is  a  determining  factor.' 
Tickets  in-        §  1492.  A  ticket,  under  the  statute,  includes  a  quar- 

dudes  frac-    .         ^      x*  i    ^  • 

tjoDB.  ter  of  a  ticket." 

II.   INDICTMENT. 

§  1498.  Where  only  certiun  kinds  of  lottery  are  prohibited,  then 

the  indictment  must  set  forth  enough  of  the  scheme  of 

musffthow    lo*^^^y>  ^^  ^f  ^^^  ticket  sold,  as  the  case  may  be,  to  indi- 

tickettobe    viduate  the  lottery  or  ticket,  and  show  that  the  particu- 

prohibited.     _  ,  i.*»  i*i«-ii        a 

lar  scheme  or  lottery  is  of  the  prohibited  class. ^ 
It  is  not,  however,  necessary  to  set  out  mere  embellishments  or 
vignettes  on  the  ticket,  if  the  operative  part  of  the  ticket  be  accu- 


If  the  first  three  hundred  lots  oonld  entitled  to  the  article  of  silverware 
have  been  sold  for  fifty  dollars  each  on  named,  in  addition  to  the  package.  It 
accoant  of  their  market  valne,  cer-  was  rnled  that  this  was  a  lottery  within 
tainlj  the  defendant  woald  not  have  the  meaning  of  the  statate,  and  the 
heen  improvident  enough  to  pnt  the  sale,  having  been  for  the  purpose  of 
other  three  hundred  prize  parcels  into  aiding  in  a  lottery,  was  void  (1  R.  S. 
market  at  the  same  price,  while  their  668,  §  38)  ;  the  contract  of  sale  was 
actual  value  was  from  $100  to  $5000  also  void  and  plaintiff  could  not  re- 
each.  This  is  neither  reasonable  nor  cover.  Hall  o.  Ruggles,  56  N.  Y.  424. 
probable."  That  "pool-selling"  is  not  a  "lot- 
In  a  case  in  the  N.  Y.  Ct.  of  Appeals,  tery,"  see  People  i^.  Reilly,  50  Mich, 
in  1876,  the  action  was  brought  to  re-  384. 

cover  for  goods  sold   and    delivered.  As  to  meaning  of  "  promoting  a  lot- 

Pefeudants  claimed    that    the    goods  tery,"   in  the  Kentucky  statute,  see 

were  intended  to  be  used  in  a  lottery.  Miller  v.  Com.,  13  Bush,  731. 

It  appeared  that  the  goods  sold  con-  ^  See  tupra^  §  1465  a. 

sisted  of  a  quantity  of  candies  and  sil-  <  See  Tatman  v.  Strader,  23  111.  439  ; 

verware.    The  candies  were  put  up  by  Chavannah  v.  State,  49  Ala.  396  ;  State 

plaintiff  In  packages,  known  as  prize  v,  Gapton,  8  Ired.  271 ;  State  v.  Ear- 

candy  packages,  in  some  of  which  were  din,  1  Kan.  474. 

tickets,  each  with  the  name  of  a  piece  *  Preleigh  v.  State,  8  Mo.  606. 

of  silverware  upon  it.    Defendants  in-  *  People  v.  Taylor,  3  Denio,  99  ;  Com. 

tended  to  sell  the  packages  for  more  v,  Manderfield,  8  Phila.  457 ;  State  r. 

than  their  value,  the  purchaser  taking  Scribner,  State  v.  Barker,  2  Gill  k  J. 

the  chance  of  getting  a  package  con-  246.    As  to  construction  of  charter,  see 

taining  a  ticket,  in  which  case  he  was  Boyd  v.  State,  53  Ala.  601. 
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rately  given.^  And  it  faaa  been  ruled'  that  where  all  lotteries  are 
prohibited  by  law  it  is  not  necessary  to  set  forth  the  words  of 
the  ticket,  or  even  its  purport.'  But,  in  view  of  the  fact  that  the 
term  ^'  lottery"  has  such  a  wide  general  signification,  and  that  it 
embraces  processes  all  of  which  none  of  the  statutes  have  under- 
taken to  declare  penal,  it  is  more  prudent,  when  this  can  be  done, 
to  individuate  the  oifence,  and  to  give  the  name  of  the  vendee,  in 
case  of  a  sale,  so  as  to  in  some  way  notify  the  defendant  of  the 
wrong  with  which  he  is  charged.^  An  allegation  that  the  particu- 
lars of  the  ^^  lottery"  are  unknown  to  the  grand  jury,  and  that  the 
vendees  are  unknown,  may  supply  the  want  of  specification.' 

It  has  been  ruled  that  to  aver  that  the  lottery  was  prohibited  by 
law,  is  not  necessary  in  a  State  where  all  lotteries  are  prohibited,' 
nor  in  such  case  need  the  object  of  the  lottery  be  specified.^ 

Under  the  federal  statute  prohibiting  the  mailing  of  lottery  cir- 
culars, the  circular  must  be  given  in  full.' 

§  1494.  To  couple  in  one  count  the  allegations  ^*  oifer 
for  sale,"  and  ^^  sell,"  is  not  duplicity,  and  so  with  ^^  set   pucity  to 
up  and  promise."'    And  it  has  been  held  that  to  sell  seve-  g^^lif  of 
ral  tickets,  attached  to  each  other,  forms  but  one  offence.^  offence. 


>  Com.  V.  OiUespie,  7  8.  &  R.  469.  Blaokf.  289 ;  Batler  v.  SUte,  5  Ibid. 

>  Ibid.    Infra,  §  1496.  280. 

*  SUte  V,  Follet,  6  N.  H.  53 ;  France  *  People  o.  Btnrdevant,  23  Wend. 
9.  SUte,  6  Baz.  478 ;  Freleigb  o.  SUte,  418. 

8  Mo.  606.    Bee  People  v.  Taylor,  8  De-  '  People  v.  Noelke,  94  N.  Y.  137. 

nio,  991;  Com.  9.  Gillespie,  7  S.&R.  469.  *  U.  S.  v.  Noelke,  17  Blatoh.  C.  C. 

«  Wh.  Preo.  528  ;  Com.  v.  Baton,  15  554. 

Pick.  273  ;  Com.  p.  Thurlow,  24  Ibid.  *  Com.  v.  Eaton,  15  Pick.  273 ;  Com. 

374 ;  SUte  v.  Walker,  3  Barring.  547 ;  v,  Harris,  13  Allen,  534 ;  Wbart.  Prec. 

Bee  Dann  v.  People,  27  Hun,  189  ;  but  828,  n.    Infra,  §  1515 ;  Whart.  Cr.  PI. 

see  infra,  §  1510;  and  as  holding  that  &  Pr.  §§  243  €t  seq.    Under  the  federal 

the  name  of  the  vendee  need  not  be  sUtute,  grouping  in  one  count  a  bauch 

given,  see  SUte  v.  Yoke,  9  Mo.  Ap.  of  circulars  sent  at  one  time  is  not  dn- 

582.  plicity ;  though  it  is  otherwise  when 

*  Pickett  V.  People,  8  Han,  83.  See  they  are  alleged  to  be  sent  at  different 
SUte  V,  Manger,  15  Vt.  290;  People  v.  times.  U.  S.  v,  Patty,  9  Biss.  429 ; 
Taylor,  3  Denio,  99  ;  People  v.  Adams,  see  Whart.  Cr.  PI.  &  Pr.  $  470. 

17  Wend.  475 ;    SUte    v.  Stacky,   2  In  Miller  v.  Com.,  13  Bash,  731,  it 


w  Fontaine  v.  State,  6  Baz.  514. 
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Enouffh  to        ^  1495.  It  is  suflBcient,  ordinarily,  when  the  indict- 
follow  Btat-   ment  is  for  setting  up  a  lottery,  or  for  having  tickets 
in  possession  with  intent  to  sell,  to  follow  the  words  of 
the  statute.' 

was  mled  thAt  the  promotion  of  a  lot-  that  the  name  of  the  lottery  was  nn- 

tery,  and  the  aiding  in  such  promo-  known  to  the  grand  jary  is  insuificient; 

tion,  are  hut  different  modes  of  oom-  but  it  is  not  necessary  that  the  indict- 

mitting,  or  participating  in  the  com-  ment  should  set  forth  the  amount  of 

mssion  of  the  same  offence.    The  latter  the  lottery.     People  r.  Taylor,  3  Denio, 

is  but  a  degree  of  the  former,  and  99.    It  is  not  necessary  to  set  out  the 

under  an    indictment  for  the    major  tickets,  sold,  or  the  names  of  the  pur- 

offence  a  conviction  may  be  had  for  the  chasers,  it  being  alleged  that  the  names 

minor.     It    was    further    ruled    that  were  unknown  to  the  Jurors.    People 

si>eoific  acts  of  inducement,  althongh  v,  Taylor,  3  Denio,  99. 

each  is  a  separate  offence  with  a  sepa-  The  publication  in  New  York  of  an 

rate  punishment  denounced  against  it,  advertisement  of  a  lottery  to  be  drawn 

are  provable  under  the  general  charge  in  a  place  where  such  lottery  is  not 

of  promoting  a  lottery.  unlawful  is  an  indictable  offence  ;  and 

The  following  rulings  may  be  noticed  if  the  indictment  set  forth  the  adver- 

in  addition  :—  tisement  in  hac  verba,  showing  that  the 

A  count  in  an  indictment,  charging  lottery  was  for  the  purpose  of  dispos- 
the  defendant  with  keeping  a  common  ing  of  money  or  property,  it  is  suffi- 
gaming-honse,  and  selling  lottery  tick-  oient,  although  the  purpose  of  the  lot« 
ets  therein,  was  held  insufficient ;  and  tery  is  not  otherwise  alleged  in  the 
also  a  count  charging  the  keeping  an  indictment.  People  o.  Charles,  3  De- 
ill- governed   and  disorderly  room   for  nio,  212. 

the  sale  of  lottery  tickets.     People  v.  The  act  to  prevent  raffling  and  lot- 
Jackson,  3  Denio,  101.  teries  was   intended  to  prevent    the 

Under  the  27th  section  of  1  Rev.  Sts.  sale  of  lottery  tickets  in   the  State, 

of  New  York,  665,  a  lottery  which  is  whether  the  lottery  was  established 

not  for  the  purpose  of  disposing  of  pro-  here  or  elsewhere.     And   an  indict- 

perty  is  not  illegal ;  and  an  indictment  ment  for  vending  lottery  tickets  need 

for  selling  lottery  tickets,  not  describ-  not  allege  that  the  lottery  was  estab- 

ing  the  lottery  as  being  for  such  pur-  lished  in  this  State.     An  indictment 

pose,  cannot  be  supported.     People  v.  for  vending  a  lottery  ticket  need  not 

Payne,  3  Denio,  88.    The  indictment  expressly  aver  that  the  ticket  was  of 

should  contain  either  a  particular  de-  a  lottery  established  or  set  on  foot  for 

scription  of  the  lottery,  or  assign  as  a  the  purpose  of  disposing  of  real  estate, 

reason  that  a  more  particular  descrip-  goods,   money,   or  things    in    action, 

tion  of  the  lottery  was  unknown  to  the  The  character  and  description  of  the 

grand  jury  ;  and  an  averment  merely  lottery  need  not  form  the  subject  of 


>  Com.  V.  Dana,  2  Met.  329  ;  Com.  v.  hibiting  transmitting  lottery  circulars 

Horton,  2  Gray,  69  ;  Dunn  v.  People,  by  mail,  see  U.  8.  v.  Noelke,  17  Blatoh. 

27   Hun,  272 ;   People   v,   Noelke,  29  C.  C.  564. 
Ibid.  461.    As  to  federal  statute  pro- 
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CHAP.  XZIII.]  L0TTERIS8.  [§  1497. 

^  1496.  A  variance  as  to  the  ticket  when  it  is  set  „  _, 
forth,  or  as  to  the  terms  it  offers  when  only  given  in  in  ticket 
substance,  is  at  common  law  fataL^ 

III.  EYIDBNCE. 

§  1497.  The  sale  of  other  tickets,  or  acts  promotive  of  such  sale, 
may  be  put  in  evidence  in  order  to  prove  the  intention,  when  part 
of  the  same  system.' 

an  express  averment.    It  is  sni&oient  behalf  of  the  prosecution,  not  only  the 

if  these  appear  argnmentatively  in  the  ticket  sold,  but  the  bill  or  advertise- 

indiotment,    especially  after    yerdiot.  ment  delivered  to  the  purchaser,  which 

People  V,  Warner,  4  Barb.  314.  explained  the  purposes  and  character 

Under  the  Revised  Statutes  (1  R.  S.  of  the  scheme,  and  also  other  tickets 

665,  §  28)  it  is  a  misdemeanor  to  pub-  and  bills  or  advertisements  of  similar 

lish  in  this  State  an  account  of  a  lot-  kind,  sold  and  delivered  by  the  accused 

tery  to  be  drawn  in  another  State  or  to  other  parties,  as  tending  to  prove 

Territory,   although  such    lottery  be  the  intent  with  which  the  ticket  was 

authorized  by  the  laws  of  the  State  sold, 

where  it  is  to  be  drawn.  It  has  also  been  held  (Dunn  v.  Peo- 

It    was    accordingly    held,    that   a  pie,  40  111.  465),  that  it  is  proper  for 

demurrer    to    an    indictment,    which  the  prosecution  to  read  to  the  Jury  the 

charged  the  defendant  with  publish-  contents  of  other  envelopes,  beside  the 

ing    in    the    city    of   New    York    an  one  sold,  for  the  purpose  of  showing 

account  of  a  lottery  to  be  drawn  in  the  true  character  of  the  transaction, 

the  District  of  (Columbia,  was  not  well  In  Miller  v.  Com.,  «ti/>ra,  it  was  said 

taken.     It  was  further  decided  that  by  Lindsay,  C.  J. :   '*  There  is  much 

an   indictment  charging   the  defend-  plausibility  in  the  argument  that,  be- 

ant  with  publishing  an  account  of  an  cause  printing,  vending,  or  having  in 

illegal  lottery,  and  setting  forth  in  hoc  possession  with  intent  to  vend,  lottery 

verba  the  lottery  scheme,  which  showed  tickets,  or  knowingly  permitting,  in 

that  the  prizes  consisted  of  sums  of  any  house,  shop,  or  other  building,  the 

money,  is  good,  although  it  was  not  setting  up,  managing,  or  drawing  of 

otherwise  averred  that  the  lottery  was  a  lottery,  or  the  sale  or  exchange  of 

set  on  foot  for  the  purpose  of  disposing  lottery  tickets,  and  the  advertising  of 

of  money,  lands,  etc.     Charles  v,  Peo-  lotteries  or  tickets,  are  each  made  sepa- 

ple,  1  Comst.  181.  rate  oifenoes  by  statute,  and  a  specific 

1  Com.  V.  Gillespie,  7  8.  &  R.  469 ;  punishment  denounced  against  each, 

Whitney  v.  State,  10  Ind.  404.  that  none  of  these  acts  goes  to  make  up, 

'  '  Whart.  Cr.  Ev.  §  32 ;  Thomas  o,  or  are  provable  under  the  more  general 

People,  59  111.  160 ;  Miller  v.  Com.,  13  charge  of  promoting  a  lottery.    But  if 

Bush,  731 ;  State  v,  Ochsner,  9  Mo.  Ap.  this  conclusion  be  correct,  then  it  will 

216.  be  difficult,  if  not  impossible,  to  ima- 

In  Thomas  v.  People,  ftipra,  it  was  glue  in  what  manner  a  lottery  can  be 

ruled  admissible  to  put  in  evidence,  on  promoted." 
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Intent  Jt  ig  qq  defoDce  that  the  lottery  was  authorized  by  the 

proved  •  *  ,        r^  i 

Inferen-        laws  01  another  State/ 

^'  Under  the  federal  statute  it  is  not  necessary  for  the 

prosecution  to  prove  that  the  lottery  company  had  a  legal  existence.' 

;   i*Com.  V.  Dana,  2  Met.  (Mass.)  329.        *  U.  &.'v.  Noelke,  17  Blatoh.  C.  C. 

554. 
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CHAPTER  XXIV. 


ILLICIT  SALE  OF  INTOXICATING  LIQUORS. 


Tippling-hooae  wben  disorderly  is 

a  nuUance  at  common  law,  § 

1498. 
Nuisances   defined  hy  statute,  § 

1408  a. 
Cannot  be  abated  by  private  force, 

§  149S  b. 

I.  LiCBNSB. 

License  should  be  negatived  in  in- 
dictment, §  1409. 
How  it  is  to  be  proved,  §  1500. 
Construction  of  license,  $  1500  a. 
Licenses  not  assignable,  $  1501. 
n.  Common  Seller  ;  Dbalbb  ;  Tip- 

PLinO-HOUBB. 

Averment  and  proof  of,  $  1502. 
m.  Agbnct. 

Principal  liable  for  agent's  acts,  $ 

1503. 
Agent  is  personally  responsible,  § 
1504. 
IV.  "Intoxicating"   ob    "Spibitu. 
ous." 
Intoxicating  qualities  when  noto- 
rious need  not  be  proved,  §  1505. 
y.  Medical  Use. 

To  be  a  defence  drink  must  be  sold 
in  good  faith  as  medicine,  §  1506. 
And  so  as  to  opium,  §  1506  a. 
Liquor  derives  its  type  from  the 
object  of  its  use,  §  1506  b, 
TI.  Ignorance. 

Honest  mistake  of  fact  is  not  ordi- 
narily a  defence,  §  1507. 
VII.  Autrefois  Acquit. 

Offence  must  be  identical  to  bar, 
§  1508. 
VIII.  Husband  and  Wipe. 

Feme  covert  may  be  responsible 
for  sales,  and  husband  for  wife's 
sales,  i  1509. 


IX.    AVBBMBNT  AND    PbOOP  OP  VBN- 
DEB. 

Prevalent  opinion  is  that  vendee 
need  not  be  named,  §  1510. 

Vendee  may  be  averred  as  un- 
known, §  1511. 

When  named  must  be  proved,  $ 
1512. 

Minor$  and  dmnkardt,  sales  to,  § 
1512  a. 
X.  Atebment  and  Pboop  op  Sale. 

Limitations  of  statute  as  to  of- 
fence to  be  followed,  §  1512  b. 

Sales  in  neighborhood  of  school, 
etc.,  §  1512  «. 

Statutory  description  of  liquor  suf- 
ficient, §  1518. 

And  so  as  to  measure,  §  1514. 

And  so  as  to  **  retail,"  §  1514  a. 

"Sell  and  offer''  not  double,  § 
1515. 

Price  need  not  be  averred,  §  1516. 

Sufficient  to  charge  "common 
seller,"  but  sale  must  be  prop- 
erly averred,  §  1517. 

Sales  on  credit  are  within  statute, 
§  1518. 

And  so  are  drinks  on  trade  or  as 
collateral,  §  1519. 

Club  distributions  not  sales,  § 
1519  a. 

Sales  to  be  inferred  from  circum- 
stances, §  1520. 

Time  is  immaterial,  §  1521. 

Measure  is  immaterial  unless  made 
otherwise  by  statute,  §  1522. 

Name  is  immaterial,  §  1522  a. 

To  be  inferentially  shown,  §  1523. 

Sales  may  be  Joint,  §  1524. 

Only  offences  chaiged  to  be  proved, 
$1520. 
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Bill  of  particulars  to  be  required, 
§1526. 

Partial  license  no  defence,  §  1537. 

Statutory  presumptions  as  to  sale, 
§1528. 
XI.   Keepinq  Prohibited   Liquors 
FOB  Sale. 

A  statutory  offence,  §  1528  a. 
XLL.  Penal  Respomsibilitt  of  Ven- 
dee. 

Vendee  may  be  called  as  witness, 
§1529. 


Xm.   CONSTITUTIONALITT  OF  LaWS  HB- 
8PE0TINO. 

License  laws  to  be  strictly  con- 
strued, §  1580. 
How  far  laws  modifying  evidence 
are  constitutional,  §  1530  a. 
XrV.  U.  8.  Revenue  License. 
This  is  no  defence,  §  1531. 
XV.  Jurisdiction. 

Each  place  of  offence  has  Jurisdic- 
tion, §  1532. 


§  1498.  A  TIPPLING-H0U8B  is  a  hoase  from  which  intoxicating 
Tippiinff-  l*qwo™  are  dispensed,  and  which  tipplers  frequent.  When 
house  when   conducted  in  such  a  way  as  to  disturb  the  community  it 

disorderly      .  .  i        i  •  *•         ^  xl  !• 

is  a  nui-  IS  a  nuisance  at  common  law/  irrespective  of  the  question 
^'^'  of  license.* 

§  1498  a.  Supplementary  to  the  common  law  rule  that  a  tippling- 
house,  when  noisy  or  in  other  ways  offensive  to  the 

Nuisances  ..  t   i      •     •    ji*  x  1 1 

defined  by  community  as  a  whole,  is  indictable  as  a  nuisance,  stat- 
statute.        ^^^  ^^^^  ^^^^  adopted  in  many  jurisdictions  making  the 

keeping  a  house  for  selling  intoxicating  liquors  specifically  indict- 
able. The  advantages  of  proceedings  of  this  class  are  (1)  the 
pleading  is  simplified,'  and  (2)  abatement  may  be  decreed  by  the 
court,  or  may  be  executed  by  private  persons  who  are  especially 
injured  by  the  nuisance.^    The  term  ^^  tippling-house,"  when  used 


1  5upra,  §  1449.   See  State  v.  Stevens,  in  Anthony  and  Cleopatra,  I.  4,  of 

40  Me.  559  ;  State  v.  Bailey,  21  N.  H.  « tippling  with  a  slave.''    The  word  is 

(1  Fost.)  343.    That  habitui^l  eollect-  used  in  same  sense  by  Milton,  Comus, 

ing  noisy  crowds  of  idlers  about  its  I.  104. 

doors  makes  a  tavern  a  nuisance,  see  *  SuprUf  §  1428. 

guproy  §  1412 ;  Meyer  r.  State,  41  N.  J.  *  Supra,  §  1426.   As  authorities  bear- 

L.  (12  Vroom),  6 ;  42  Ibid.  (13  Vroom),  ing  on  these  points  may  be  consulted : 

145  ;  cited  infra ,  §  1498  a,  and  see  other  State  v,  Lang,  63  Me.  215  (where  it  was 

cases  cited  supra,  §  1454.    Compare  §§  held    that   the  various    incidents    of 

1522, 1522  a.  the  nuisance  could  be  cumulatively 

•  Supra,  §§  1410,  1424.  stated)  ;  State  v.  Page,  66  Ibid.  418  ; 

** Tipsy    persons''    are    ''tipplers"  SUte  v.  Ruby,  68  Ibid.  543  (against 

when  drunk.    '*  Tipplers"  are  persons  Joint  offenders) ;  State  v.  Page,  50  Vt. 

in  the  habit  of  becoming  '*  tipsy  ;"  the  445  ;  State  v.  Haley,  52  Ibid.  476  (nui- 

words  implying  drinking  and  becoming  sance  to  be  proved  inferentially  ;  Oim. 

drunk  in  public  places.    Thus  Shakes-  v.  Buxton,  10  Gray,  9  (holding  that 

peare  (Mid-summer's  Night  Dream,  V.  when  the  statutory  incidents  of  a  nui- 

1)  speaks  of  ''tipsy  bacchanals ;"  and  sanoe  are  proved,  no  further  proof  of 
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in  the  statute,  may  be  interpreted  a  house  or  apartment  in  which 
intoxicating  liquor  is  sold  to  persons  gathering  to  drink  it  on  the 
premises.^  When  a  tippling  or  drinking-house,  including  in  the 
term  an  apartment  for  the  sale  of  liquor,  is  kept  in  such  a  way  as 
to  infringe  any  statutory  prescription  (e.  g.,  as  to  selling  to  minors 
or  habitual  inebriates),  this  may  make  it  a  nuisance  at  common 
law.* 

Keeping  intoxicating  liquors  for  sale,  as  a  distinct  statutory 
offence,  is  considered  in  a  future  section.' 

the  nuisanoe  is  required) ;    Com.  v.  ment) ;  State  v.  Collins,  Ibid.  141  (as 

Skelley,   Ibid.  464  (holding  that  the  to  abatement)  ;  SUte  r.  Krieg,  13  Ibid, 

description    bj    street    and    city    is  462;  State  v,  Waynick,  45  Ibid.  616 

enough)  ;  Com.  v.  Langlej,  14  Ibid.  21  (as  to  abatement)  ;  Streeter  v.  People, 

(that  averment  of  time  may  be  with  69  111.  595 ;  Howard  v.  State,  6  Ind. 

cominxuxndo) ;    Com.  o.  Hill,  Ibid.  24 ;  444 ;   McLanghlin  v.    State,  45   Ibid. 

Com.  V,  Welsh,  1  Allen,  1  (proof  of  338  ;  Stockwell  v,  SUte,  85  Ibid.  522. 

keeping  for  sale  or  selling  essential) ;  As  to  statutes  prohibiting   *'  screens" 

Com.  r.  Davenport,  2  Ibid.  299  (stata-  or  *' blinds*'  on  tavern  windows,  see 

tory  terms  sufficient)  ;  Com.  v.  Cutler,  9  Com.  v.  Auberton,  133  Mass.  404 ;  Com. 

Ibid.  486;  Com.  v.  Carpenter,  100  Mass.  v.   Costello,   Ibid.  192;   Com.  v.   Gib- 

204;  Com.  v.Cogan,  107  Ibid.  212;  Com.  b^ns,  134  Ibid.  194;   ShulU  v,  Cam- 

V.  Smith,  108  Ibid.  26  ;  Com.  v.  Baoon,  bridge,  38  Ohio  St.  659. 
Ibid.  26 ;  Com.  v.  Dunn,  111  Ibid.  428 ;        >  State  v,  Inness,  53  Me.  536 ;  State 

(^m.  V.  Haher,  113  Ibid.  207 ;  Com.  v,  v,  MoNamarra,  69  Ibid.  133  (the  stat- 

McNamee,  Ibid.  12 ;  Com.  v,  Sampson,  ute  prohibiting   **  house  for  tippling 

114  Ibid.  191 ;   Com.  v.  Hayes,  Ibid,  purposes'*).    That  parties  concerned 

282 ;  Com.  v.  Shea,  115  Ibid.  102 ;  Com.  in  the  nuisance  may  be  Jointly  in- 

V.  Shaw,  116  Ibid.  8 ;  Com.  v,  Mclvor,  dieted,  see  State  o.  Ruby,  68  Me.  543 ; 

117  Ibid.  118  ;  CVim.  v.  Cronin,  Ibid.  State  v.  Cox,  52  Yt.  471.    For  indict- 

140;  Com.  o.  Costello,  118  Ibid.  454;  ment  for  "  knowingly  permitting,"  see 

Com.  V.  Twombly,  119  Ibid.  104 ;  Com.  State  v.  Stafford,  67  Me.  125  ;  and  for 

V*  Brown,  124  Ibid.  318;  Com.  v.  Fin-  indictment  for  letting  building  as  a 

negan.  Ibid.  324 ;   Com.  r.  Sisson,  126  nuisanoe,    see    Com.   v,  Bossidy,   112 

Ibid.   48 ;   Com.   v.  Levy,   Ibid.  240 ;  Mass.  297. 

State  V.  Hopkins,  5  R.  I.  53 ;  State  r.        In  Com.  v,  Worcester,  126  Mass.  256, 

Paul,  Ibid.  185  (in  which  such  statutes  it  was  held  no  defence,  under  an  in- 

were  held    constitutional) ;    State    v.  dictment  for  maintaining  a  tenement 

Keenan,   Ibid.  497   (in  which  it  was  for   the    illegal    sale   of   intoxicating 

held  that  the  nuisance  in  such  case  liquors,  that  the  liquors  in  question 

oould  not  be  abated  by  a  private  indi-  were  paid  for  as  part  of  a  meal.     See, 

▼idual  unless  it  were  specfally  injn-  however,  Burner  r.  Com.,  13  0 rat.  778. 
rions  to  him) ;  State  r.  Kingston,  Ibid.        *  Meyer  v.   State,  41  N.  J.   L.  (12 

297 ;  Clinton  v.  State,  33  Ohio  St.  27 ;  Yroom,  6)  ;  Meyer  v.  SUte,  42  Ibid.  (13 

State  V.  Wickey,  54  Ind.  538  ;  State  v,  Vroom),  145. 
MoGrew,  11  Iowa,  112  (as  to  abate-        •  Infra,  §  1528  a. 

881 


1 1498  a.]  0BIMB8.  [BOOK  n. 

The  tndictm^itj  as  in  similar  cases  hereafter  to  be  noticed,  most 
follow  the  statute,  though  convertible  terms  may  be  occasionally 
substituted.^  But  the  omission  of  any  essential  statutory  term  of 
description  is  fatal.'  The  house  may  be  designated  generally  by 
its  vicinage'  but  any  material  variance  in  description  may  be  fatal.^ 
When  the  statute  makes  keeping  a  ^^  tippling  house,"  or  ^^  tippling 
shop"  indictable,  it  is  enough  to  charge  the  offence  in  the  statutory 
words  ;'  and  so  when  the  statutory  offence  is  keeping  ^^  a  building 
for  the  selling  intoxicating  liquors ;"'  or  for  other  illegal  sale  of  such 
liquors  J  It  is  generally  sufficient,  in  other  respects,  to  charge  the 
offence  in  the  words  of  the  statute.'  But  when  this  limitation  is  in 
the  statute  it  must  be  averred  that  the  place  was  one  in^which  liquors 
were  sold  or  kept  for  sale.'  It  is  not  duplicity  to  state  the  incidents 
of  the  nuisance  cumulatively.^  The  averment  of  time  may  be  with 
a  continiutndo.^ 

m 

^  Infra  §§  1612,  1528  a ;  Com.  v.  Sto-  •  /n/ra,  §  1528  a ;  State  v.  Freeman,  27 

well,  9   Mete.  248,   56d-671 ;  Com.  v.  Iowa,  334 ;  State  v.  Allen,  32  Iowa,  348. 

Baird,  4  S.  &  R.  141 ;  Com.  v.  Solioen-  ^  Com.  t;.  Ryan,  136  Mass.  436.    In- 

butt,  3    Phila.    20 ;    State    v.    Dyer,  fra,  §  1628  a. 

Meigs,  237  ;  Bilbro  v.  State,  7  Humph.  •  Com.  v,  Kelly,  12  Gray,  176  ;  Com. 

534.  V,  Quinn,  Ibid.  178  ;  Com.  v.  Daven* 

s  Boyle  v.  Com.,  14  Qrat.  674  port,  2  Allen,  299  ;  Com.  v,  Baird,  4S. 
(where  the  omission  of  the  statutory  k  R.  141 ;  Genkinger  v.  Com.,  32  Penn. 
term  "retail"  was  held  fatal)  ;  Hensley  St.  99  ;  Com.,  v.  Schoenhutt,  3  Phila. 
V.  SUte,  1  English,  252  (where  the  20;  Burner  v.  Com.,  13  Grat. 
indictment  was  held  defective  in  not  778  (where  the  indictment  charged 
,  following  the  statutory  limit  as  to  the  keeping  '*  an  ordinary"  without  no- 
measure  of  the  liquor  to  be  sold).  tioe)  ;  Morrison  r.  Com.,  7  Dana,  218 

*  Com.  r.  Skelley,  10  Gray,  464;  (holding  that  while  a  general  charge  of 
0)m.  V,  Welsh,  1  Allen,  1 ;  Com.  keeping  a  tippling  house  is  suflElcient, 
V,  Intox.  Liquors,  116  Mass.  27.  See  if  additional  facts  be  averred,  they 
infra,  §  1528  a,  as  to  keeping  pro-  must  be  proved) ;  State  v,  Collins  11 
hibited  liquors  for  sale.  Iowa,  141 ;  State  v.  Dean,  44  Ibid  648. 

«  State  V.  Verden,  24  Iowa,  126.  *  State  v.  Hass,  22  Iowa,  497  ;  State 

•  Com.  V.  Ashley,  2  Gray,  366  ;  SUte    v,  Harris,  27  Ibid.  429. 

V,  Casey,  46  Me.  435  ;  Com.  v.  Baird,  4  ^  State  v.  Long,  68  Me.  215  ;  State 

S.  &  R.   141  ;  Com.  v,  Schoenhutt,  3  v.  Kreig,  13  Iowa,  462. 

Phila.  20 ;  Morrison  v.  Com.,  7   Dana,  "  Com.  v.  Hill,  14  Gray,  24 ;  Com.  v. 

218;  Com.  r.  Riley,  14  Bush,  44;  Com.  Baird,  4  S.  &  R.  141.    Bee  Supra,  § 

V.  Allen,  16  B.  Mon.  1 ;  Com.  v.  Harvey,  1458. 

16  Ibid.  1 ,  holding,  also,  contrary  to  the  In  Massachusetts  it  is  enough  to  aver 

general  rule,  the  license  need  not  be  that  the  defendant  kept  "  a  certain 

negatived.  tenement,  describing  It,  for  the  illegal 
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JEvidence.'^The  proof  of  a  single  sale,  when  accompanied  by  col- 
lateral indications  that  the  house  was  kept  for  tippling  purposes, 
will  sustain  the  indictment*^  A  fortiori  when  the  proof  is  of  several 
sales.'  But  such  sales  must  be  in  measures  prohibited  by  law,  and 
for  personal  drinking ;'  and  mere  uproar,  without  proof,  direct 
or  indirect,  of  sales,  will  not  be  sufficient/  Among  collateral 
indications  may  be  mentioned  the  presence  of  drunken  people,' 
materials  for  sale  of  intoxicating  drinks,  such  as  counter,  jugs,  bar- 
rels, casks,  glasses,  spiggots,  and  the  drinks  themselves  and  their 
dregs  and  odors.'    Such  facts,  if  existing  prior  to  the  indictment, 

sale  and  illegal  keeping  of  intozioaiing  the   indiotment.      Teflt    v.    Com.,    8 

liqnors,  said    tenement,   so    nsed    as  Leigh,  721 ;  State  r.  Charlton,  11  W. 

aforesaid,    being   then    and    there    a  Va.  332 ;  Higgins  v.  People,  69  III.  11 ; 

common   nuisance."     Com.  v.  Hill,  4  Vanderwood    v.    State,   50  Ind.  295 ; 

Allen,  589  ;  see  SUte  v.  Rnby,  68  Me.  Burke  v.  SUte,  52  Ibid.  461  ;  Woods 

543.  V,  Com.,  1  Ben.  Mon.  344 ;  Overshine 

In  Pennsylvania  the  following  form  v.  Com., 2  Ibid.  344  ;  Christian  v.  State, 

was  approved,  as   sanctioned  bj  long  40  Ala.  376  ;  see  Patterson  v.  State,  36 

use,  in  Com.  v.  Baird,  4  S.  &  R.  141.  Ibid.  297 ;  Boon  v.  State,  64  Ibid.  226. 

'*That  J.  B.,  late  of  etc.,  on  etc.,  and  And  where  this  limitation  exists,  the 

on  divers  other  days  and  times,  as  well  proof  of   drinking  on    or  under  the 

before  as  afterwards,  etc.,  did  keep  a  shelter  or  shadow  of  the  premises  must 

tippling  house,  without  any  license,  be    shown.      Easterling  v.   State,   30 

etc.,  and  then  and  there  without  such  Ala.  46.    Unless,  however,  the  limita- 

license,   commonly  and    publicly  did  tion  is  in  the  enacting  clause,  it  need 

sell  and  utter,  and  caused  to  be  sold  not  be    included  in  the  indiotment. 

and  uttered,  to  sundry  persons,  divers  Com.  v.  Young,  15  Grat.  664. 

quantities  of  rum,  brandy,  and  whiskey,  ■  State  v.  Gorham,  67  Me.  247  ;  but 

and  other  spirituous  liquors,  by  less  see  Lucker  v.  Com.,  4  Bush.  446. 

measure  than  a  quart,  contrary,  etc."  '  Infra,  $  1502.     That  the  nuisance 

(Whart.  Preo.  813.)  is  not  dependent  on  the  liquor  being 

In    Com.     V.    Schoenhntt    (Phila.  drunk  on  the  premises,  see  State  o. 

1858),  3  Phila.   20,  Thompson,  P.  J.  Roach,  74  Me.  662. 

said :   "  In   1818,  Judge   Duncan,   in  *  Moore  v.  SUte,  9  Yerg.  363. 

Com.  V.  Baird,  4  S.  &  R.  141,  referred  «  Dunnaway  v.  State,  9  Yerg.  350 ; 

to  this  form  of  indiotment  as  having  see  «iipra,  §  1456. 

prevailed  for  eighty  years,  and  now,  *  State  v.  Gorham,  67  Me.  247 ;  Com. 

after    nearly  forty  years  more    have  v.  Higgins,  16  Gray,  19  ;  Com.  v.  Shaw, 

elapsed  without  change  in  this  respect,  116  Mass.  8. 

we  will   not    say  that  all  preceding  *  Infra,   §   1520,   1528  a.      State  v, 

prosecutions  have  been  erroneous."  Haley,  52  Vt.  476  ;  Com.  v,  Davenport, 

In  some  of  the  statutes,  the  oflfence  2  Allen,  299  ;   Com.  v.  Dowdican,  116 

is  limited  to  drinking  *'  on  the  pre-  Mass.  257 ;  Com.  v.  Hays,  Ibid.  282 ; 

mises;"  or  "drinking  where  sold,"  Com.  v.  Cronin,  117 Ibid.  140 ;  Com.  v. 

the  averment  of*  which  is  essential  in  Powers,  123  Ibid.  244 ;  Com.  v,  Wal- 
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may  be  received  as  illastrating  the  naiflance,  irrespeotave  of  the 
question  of  time.^ 

How  far  a  servant  in  charge  of  such  a  naisance  is  indictable  is 
hereafter  considered.* 

§  1498  b.  As  is  the  case  with  other  disorderly  houses, 
abated  by     &  disorderly  tippling  house  cannot  be  abated  by  private 
force.^        force.     The  abatement  can  only  be  by  sentence  after 
conviction.* 

I.   LICENSE :    ITS  NEGATION,  PROOF,  AND  EPPBCTS.* 

§  1499.  As  a  general  rule,  the  indictment  should  exhaustively 
negative  the  license,'^  and  in  the  words  of  the  statute.*  If  the  nega- 
tion of  the  license  to  sell  is  as  to  quantity  coextensive  with  the  quan- 

lace,  Ibid.  400 ;    Cknn.  v,  HoCloskej,  That  proof  of  use  of  part  of  the  house 

Ibid.  401 ;  Com.  v.  Gallagher,  124  Ibid,  for  the  unlawful  purpose  is  sufficient, 

29  ;Com.  v.  Kahlmejer,  Ibid.  322;  Com.  see  Com.   v,  Sbattuck,  14  Gray,  23; 

V.  Dailey,  133  Ibid.  577 ;  State  v.  King-  Com.  v.  Burke,  114  Mass.  261 ;   As  to 

ston,  5  R.  I.  497 ;  Sanderlin  v.  State,  2  the  limitation  of  selling  to  be  drunk  on 

Humph.  315  ;  Casej  v.  State,  6  Ho.  646 ;  the  house,  see  tn/ra,  §  1628  a. 

State  V.  Norton,  41  Iowa,  430 ;  and  see  *  Supra,  §  1426 ;  Brown  v,  Perkins, 

supra,  §  1452.  12  Gray,  89  ;  SUte  v.  Keenan,  5  R.  L. 

I  State  r.  Haley,  52  Vt.  476.  497 ;  and  cases  cited  supra,  §  1498  a. 

*  Infra,  §  1504.  <  For  forms  of  indictment,  see  Whart. 

As  to    constitutionality    of   statute  Preo.  782  et  seq. 

making  reputation /inma/acM  evidence,  *  Whart.  Cr.  PI.  &Pr.  §§  239  et  seq., 

see  infra,  §  1530  a ;  Com.  v.  Widlace,  7  240 ;  SUte  v.  Munger,  16  Vt.  290  ;  Com. 

Gray,  15 ;   State  v,  Morgan,  40  Conn.  v.  Thurlow,   24  Pick.   374 ;    SUte  v. 

44 ;  SUte  v.  Thomas,  47  Ibid.  546.  Webster,  5  Halst.  293 ;  Miller  r.  State, 

That  a  statute  making  presumptions  3  Ohio  St.  475  ;  Kern  v.  SUte,  7  Ibid, 

irrebuttable  is  unconstitutional,  see  su-  411  (where  a  form  of  negation  is  ap- 

pra,  §  1452;  infra,  §  1530a;   SUte  v.  proved);   Com.   v.  Hampton,  3  Grat. 

Moriarty,  50  Conn.  415  ;  State  v.  Bee-  590 ;  State  i;.  Horan,  26  Tex.  (Supp.) 

wick,  13  R.  I.  211 ;  SUte  v.  Higgins,  271 ;  Com.  v.  Smith,  6  Bush,  303 ;  An- 

Ibid.  330,  667.  derson  v.  People,  63  111.  53;  Higgins  v. 

As  to  inference  from  character  of  People,  69  Ibid.  11.  See  Burke  v.  SUte, 
house,  see  Com.  v.  Farrand,  12  Gray,  52  Ind.  461 ;  State  v.  Cox,  29  Mo.  475  ; 
177 ;  Com.  v,  Greenan,  11  Allen,  241 ;  White  v.  State,  11  Tex.  Ap.  476  (inter- 
com. V.  Holmes,  119  Mass.  195.  This  preting  the  Texas  ''  common  sense '' 
question  is  discussed  in  Whart.  Cr.  Et.  sUtute). 

§  715  a  ;  26  Alb.  L.  J.  63.    That  proof  •  Com.  i:.  Young,  15  Grat..664.  When 

of  the  offence  during  part  of  the  time  an  offence  by  statute  is  for  transcend- 

alleged  is  sufficient,  see  Com.  v.  Owens,  ing  license,  then  license  must  be  aver* 

116  Mass.  252.    As  to  variance  as  to  red.    Com.  v.  Glass,  33  Grat.  827. 
time,  see  Com.  v.  Connera,   Ibid.  85. 
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tity  charged  to  be  sold,  it  is  safficient.^    When  a  license   License 
is  adequately  and  squarely  negatived,  so  as  to  exclude   negatived 
the  hypothesis  of  license,  it  is  not  necessary  to  specify   ^J°^**^^ 
the  authorities  from  whom  the  license  might  have  been 
obtained.'    When,  however,  a  statute  prescribes  that  a  license  must 
be  obtained  from  '*  A.  or  B.,"  then  the  obtaining  a  license  from 
"  A.  or  B.'*  may  be  negatived  disjunctively.' 

*^  Without  being  duly  authorized  and  appointed  thereto  according 
to  law"  is,  in  some  States,  a  sufficient  negation.^ 

Hxeeptians. — How  provisos  and  exceptions  in  statutes  are  to  be 
treated  is  elsewhere  discussed.*  The  limitations  in  this  respect  of 
the  statute  are  to  be  followed.* 

I  See  state  v.  Lane,  33  Me.  636 ;  Com.  alternative)  ;  Davis  v.  State,  39  Ibid 

V.  Eaton,  8  Peck.  165  ;   Com.  v.  Odlin,  521 ;  Meier  v.  SUte,  57  Ind.  386  ;  Hen- 

23  Ibid.  275  ;  Com.  v.  Hojer,  125  Mass.  derson  v.  State,  60  Ibid.  296. 
209  ;   Com.    r.  MoKiernan,   128   Ibid.        As  to  analogous  case  of  sales  to  min- 

414.  ors  without  permission  of  parents  or 

*  State  p.  Adams,  6  N.  H.  532 ;  State  guardian,  see  Newman  v.  State,  63  Ga. 
r.  Blaisdell,  33  Ibid.  388.  533 ;  Com.   v.   Hadcraft,  6   Bnsb,  91. 

*  State  V.  Bums,  20  N.  H.  550  (where  InfrOf  §  1512  a ;  SUte  v.  Emerson,  35 
**  not  being  a  licensed  tavemer  or  re-  Ark.  324. 

tailer"    was    sustained)  ;    Brown   v.  That  negation  maj  be  bj  assertion 

Com.,  8  Mass.  59  ;  People  v,  Gilkinson,  of  oontradictorj  opposite,  see  Com.  v. 

4  Park  C.  R.  26  (where  **without  being  Odlin,  23  Pick.  179  ;  Com.  v.  Conant, 

Honnsed"  or  '^authorized,"   etc.,  was  6  Graj,  482;  see  Com.  v,  Roland,  12 

sustained) ;  State  v,  Swadley,  15  Mo.  Ibid.  132 ;  Com.  v.  Hatcher,  6  Grat. 

515  (sustaining without  "consent from  667;  Com.  v.  Bojle,  14  Graj,  3.    The 

owner  of  said  slave,  or**  **a,ny  person  ayerment  **  not  having  a  license"  to 

in  authority;"  Com.  v,  Hadcraft,  6  Bush,  sell  liquors,  as  aforesaid,  relates  to  the 

91  (in  which  case  the  court,  Hardin,  J.,  time  of  sale.     State  v.  Munger,  15  Vt. 

ruled  that  the  allegation  **  without  the  290. 

oonsentoffatherand  mother,"  was  bad).  *  Com.  v,  Keefe,  7  Gray,  332;  Com. 

That  negation  of  license  must  be  ex-  p.  Conant,  6  Ibid.  482 ;  Com.  p.  Grady, 

hanstive,  see  Whart.  Cr.  PL  &  Pr.  §§  108  MfM.  412 ;   Com.   p.   Hoyer,  125 

238,  239,  240 ;  State  p.  Munger,  15  Vt.  Ibid.  209  ;   Roberson  p.  Lambertville, 

290 ;   SUte  p.  Webster,  5  Halst.  293 ;  38  N.  J.  L.  69 ;  SUte  p.  Fanning,  38 

Rawlings  p.  SUte,  2  Md.  201 ;  Frank-  Mo.  359.    See  SUte  p.  Hornbreak,  15 

lin  p.   SUte,  12  Ibid.  236 ;   Davis  p.  Ibid.  478 ;  State  p.  Andrews,  28  Ibid. 

Bute,  52  Ind.  488 ;  Goodwin  p.  Smith,  17.    As  to  mode   of   negativing,   see 

72  Ibid.  113 ;  Beasley  p.  People,  89  111.  Eagan  p.  Sute,  53  Ind.  162. 

571;   SUte  p.    Pitier,   23  Kan.   250;  •  Whart.  Cr.  PI.  &  Pr.  §§  238.  239; 

8UU  p.  McBride,  64  Mo.  364 ;  Agee  p.  and  see  Sute  p.  Stamey,  71  N.  C.  202. 

Sute,  25  Ala.  67  (where  it  was  held  As  to  medical  use,  see  tn/ra,  §  1516. 

that  the  negation  must  not  be  in  the  Where  the  statute  makes  it  an  offence 

•  Infra,  §  1512  b. 

885 


§  1502.]  CRIMES.  [book  II, 

on  that  groand,  be  acqaitted  by  the  jury.^  Bat  a  license  is  no 
protection  to  an  associate  of  the  licensee,  when  the  license  is,  not  to 
keep  a  tavern,  but  to  sell  liqaor.*  And,  generallj,  a  license  to  one 
cannot  be  assigned  to  another.' 

II.   WHAT  IS  BVIDENCB  OF  A  ^^  COMMON  8BLLER,"  OB  ^^  DEALER,''  OR 

OF  A  TIPPUNG-HOUSB. 

§  1502.  Proof  of  several  retail  sales  of  liquor  drunk  on  the  pre- 
mises is  sufficient  proof  of  the  party's  keeping  a  tippling- 
and  proof     house,^  while  it  has  been  held  that  on  a  charge  of  being  a 
^ '  common  seller  there  must  be  proof  of  at  least  three  dis- 

tinct sales,  with  other  facts  indicating  habitual  selling,*  which  may 
be  all  to  one  person,*  or  on  the  same  day.'  Hence  a  license  for 
part  of  the  time  covered  by  the  indictment  is  no  defence.*    A  ped^ 

>  Barnes  v.  Com.,  2  Dana,  388.    See  *  Brock  r.  Com.,  6  Leigh,  634 ;  Coch- 

Oraj  V.  Com.,  9  Ibid.  300;  Com.  v.  ran   r.  State,  26  Texas,  678  (and  so 

Hoyer,  125  Mass.  209.  when  a  wife  is  agent,  t'n/m,  §  1509) ; 

*  Long  V.  SUte,  27  Ala.  32.  State  v.  Colbj,  55  N.  H.  72 ;  State  v. 
A  license  to  sell  liqnor,  granted  to  Roberts,  Ibid.  483 ;  Com.  v.  Reynolds, 

two  persons  as  partners,  will,  daring  114  Mass.  306 ;  Com.  r.  Kennedy,  119 

the  period  mentioned  in  th»  license,  Ibid.  211 ;  supraf  §  1498  a. 

protect  one  of  the  partners  against  the  *  State  r.  Day,  37  Me.  244 ;  Com.  v. 

penalty  for  selling  without  a  license,  Odlin,  23  Pick.  275  ;  Com.  v.  Tnbbs,  1 

although  the  other  has  retired  from  the  Cush.  2 ;  Com.  v.  Wood,  4  Gray,  11 ; 

firm.     State  v.  Gerhardt,  3  Jones  (N.  State  v,  Johnson,  3  R.  I.  94 ;  State  v. 

C),  178.  Williams,  6  Ibid.  207.     Supra,  §  1498a. 

The  grant  of   a    license   to   retail  In  State  r.  Hynes,  66  Me.  117,  it  was 

spirituous  liquors  from  a  day  past  is  held  that  no  exception  could  be  taken 

a  Release  of  the  penalties  for  retailing  to  a  charge  "  that  there  must  be  proof 

without  license  subsequent  to  that  day,  of  a  plurality  of  actual  sales,  and  suf- 

althongh  prior  to  the  taking  out  of  the  ficient  of  them  to  satisfy  the  Jury  of  the 

license.    City  v.  Corlies,  2  Bailey,  186.  offence  alleged"    (that  of  a  common 

A  license  to  sell  spirituous  liquors  seller),  '*  that  the  jury  could  infer  the 

has  no  relation  back  to  the  date  of  the  fact  of  sales  from  circumstances,  and 

order  of   the  county  court  ^  granting  the  situation  of  the  respondent,  if  they 

permission  to  obtain  it,  and  will  only  were  satisfied  to  do  so." 

protect  one  who  sells  f^om  and  after  *  Com.  v.  Odlin,  23  Pick.  275. 

the  date  of  its  issue.     State  v.  Hughes,  '  Com.  v.  Perley,  2  Cush.  659  ;  Com. 

i24  Mo.  147.     Nor  will  a  license  **  to  v.  Wood,  4  Gray,  11 ;  Com.  v.  Putnam, 

keep  a  dram-shop,  block  No.  15,  in  the  Ibid.  16  ;  Com.  v.  Hogan,  97  Mass.  120 ; 

city  of  St.  Louis,"  justify  a  sale  in  any  State  i;.  Maher,  35  Me.  225.     See  Com. 

other  place  in  St.  Louis.    Ibid.  v.  Graves,  97  Mass.  114. 

*  Lewis  V.  U.  S.,  1  Morris,  199  ;  Com.  *  Com.  v,  Putnam,  ut  stqt.    Infra,  § 
v.  Bryan,  9  Dana,  310.  1527. 
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CHAP.  ZXIY.J      ILLICIT  BALE  OF  INTOXICATING  LIQUORS.      [§  1508. 

ler,  carrying  intoxicating  liquors  on  his  person  and  selling  the  same, 
is  liable  for  single  sales,  or  may  be  indicted  as  a  common  seller.* 
To  sustain  the  allegation  that  the  defendant  was  a  common  seller, 
records  of  his  conviction  for  single  sales  are  admissible.'  Bat  proof 
of  a  single  sale  will  not  sustain  an  indictment  for  keeping  a  place 
for  the  sale  of  liquor.'  % 

When  the  statute  makes  the  offence  to  be  a  common  seller  of 
intoxicating  (or  spirituous)  liquors,  this  must  be  averred  in  the 
indictment,  and  the  two  phrases  may  be  stated  conjunctively.^ 

To  convict  as  a  '^  dealer,"  under  the  statute,  requires  proof  of 
sales  as  a  system  f  though  it  is  otherwise  under  the  Vermont  statute, 
which  makes  penal  "  dealing  in  spirituous  liquors."' 

The  constitutionality  of  laws  regulating  proof  in  liquor  cases  has 
been  already  considered.^ 

The  mode  of  proving  sales  is  discussed  in  another  section.' 

III.   AGBNCT. 

§  1508.  A  shop  or  hotel-keeper  is  indictable  for  an 
unlawful  sale  of  spirituous  liquors  by  a  servant  employed   liable  tor 
in  his  business,'  as  all  concerned  are  principals  ;*'  nor   "fi^"^''  ^^ 

■  State  V.  Grames,  68  Me.  418.  •  See  OveraU  v.  Beseau,  87  Mioh. 

s  State  V.  Gorham,  67  Me.  247.  606  (Coolej,  C.  J.). 

•  Overman  v.  Sute,  88  Ind.  6.  •  State  v.  Chandler,   15  Vt.    425 ; 

«  SUte  V.  Cottle,  15  Me.  473 ;  State  State  r.  Bagbee,  22  Ibid.  82 ;  SUte  v, 

V.  Stinson,  17  Ibid.  154  (Weston,  C.  Paddock,  24  Ibid.  312. 

J.)  ;   Com.  V.  Kingman,  14  Oraj,  85,  ^  Suproj  §  1498  6. 

citing  Com.  v.  Wood,  4  Ibid.  11 ;  SUte  •  Jnfra^  §  1520. 

V.  Johnson,  3  R.  I.  94.    See  SUte  v.  •  Supra,  §§  135,  247,  341 ;  SUte  v. 

ChnrchiU,  25  Me.  300.  Stewart,  31  Me.  515 ;   State  v.  Went. 

In  SUte  p.  Cottle,  supra,  an  indict-  worth,  65  Ibid.  234 ;  State  v.  Dow,  21 

ment  was  susUined  which  averred  that  Vt.  484 ;  Com.  v.  Park,  1  Gray,  553 ; 

the  defendant  on,  etc.,  **  and  on  divers  Com.  v.  Nichols,  10  Met.  259  ;  Cora.  v» 

other  dajs  and  times,  as  well  before  as  Eggleston,  128  Mass.  408  ;  Com.  v.  Gil- 

afterwards,  and  until   the  finding  of  lespie,  7  S.  &  R.  469 ;  Com.  v.  Major, 

this  indictment,  without  any  lawful  6  Dana,  293 ;  SUte  v.  Matthis,  1  Hill 

authority,  etc.,  did  presume  to  be  a  (S.  C),  37  ;  Britain  v.  State,  3  Humph, 

common  seller  of  wine,  brandy,  and  203 ;  Molihan  v.  SUte,  30  Ind.  266 ; 

rum,  and  other  strong  liquors,  etc.,  and  Schmidt  v,  SUte,  14  Mo.  137. 

did  then  and  there  sell  and  cause  to  be  lo  Supra,  ^§  88,  223,  247,  1422 ;  SUte 

sold,  wine,  brandy,  rum,  etc.,  to  divers  v.  Bugbee,  22  Vt.  32;  French  v,  Peo- 

persons  to  said  jurors  unknown."  pie,  3  Park.  C.  R.   114;  Johnson  v. 

8S9 
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in  Bach  case  is  it  any  defence  that  the  agent  was  directed  by  the 
principal  not  to  make  the  particular  sale  complained  of.^  Where,  how* 
ever,  the  sale  is  not  in  the  immediate  line  and  direction  of  the  prin- 
cipal's business,  the  fact  of  agency  is  only  primdfckne  evidence  of 
the  principal's  guilt.'  If  there  be  no  authority,  express  or  implied, 
the  principal  must  be  acquitted.'  Primd  facie  agency  may  be 
rebutted  by  showing,  in  cases  where  the  sale  was  outside  of  the  princi- 
pal's business,  and  one  which  was  not  within  the  general  scope  of 
the  agent's  authority,  that  the  agent  was  explicitly  and  band  fide 
ordered  to  make  no  such  sale.^ 

One  partner  is  responsible,  though  absent  at  the  time,  for  another 
partner's  sale,  when  such  sale  was  in  pursuance  of  an  agreement, 
express  or  implied,  between  the  two  that  liquor  should  be  sold.' 

§  1504.  It  is  no  defence  that  the  defendant  was  acting  as  agent 
for  another.    He  is  criminally  responsible  as  principal  himself,  not- 

People,  83  III.  431 ;  Forrester  r.  SUte,  (N.  H.)  244:   Anderson  v.  SUte,  22 

63  Ga.  649  ;  Schmidt  v.  8Ute,  14  Mo.  Ohio  St.  305  ;  SUte  r.  Williams,  3  Hill 

137 ;  Hajs  r.  SUte,  13  Ibid.  276 ;  SUte  (S.  C),  91 ;  Hajes  v.  SUte,  13  Mo. 

v.  Bryant,  14  Ibid.  340;  SUte  v.Reilej,  270;    Seibert  v.  State,  40    Ala.   60; 

75  Ibid.  521 ;  Kirkwood  v,  Antenreitb,  Thompson  v.  SUte,  45  Ind.  495. 

11  Mo.  Ap.  515.  4  Com.    v.    Nichols,   10   Met.    259 ; 

1  George  v.  Gobey,  128  Mass.  288 ;  Barnes  v.  SUte,  19  Conn.  398 ;  Ander- 

Noeoker  v.  People,  91  III.  494 ;  People  son  v.  SUte,  22  Ohio  St.  305  ;  Hanson 

r.  Bronghton,  49  Mich.  339  ;  People  v,  v.  SUte,  43  Ind.  55p ;  O'Learj  v.  State, 

Blake,   Snp.  Ct.  Mich.  1884,  17  Rep.  44  Ibid.  91 ;  Wreidt  v.  SUte,  48  Ibid. 

561 ;  People  v.  Roby,  Ibid.  626.  579  ;  Lathrope  v.  State,  51  Ibid.  192 ; 

*  Com.  V.  Nichols,  10  Met  259  ;  Com.  SUte  v,  Bohles,  1  Rice,  145 ;  Gaioochio 
V.  Putnam,  4  Gray,  16.  See  Thompson  v.  State,  9  Tez.  Ap.  387.  The  question 
v.  State,  45  Ind.  495  ;  Gaioochio  v.  State,  of  bondjides  is  for  the  jury.  SUU  v. 
9  Tex.  Ap.  387.  Supra,  §§  135,  247,  Wentworth,  65  Me.  234 ;  Robinson  r. 
341,  1422.  SUte,  88  Ark.  641. 

•  Barnes  v.  SUto,  19  Conn.  398 ;  •  State  v,  Neal,  7  Foster,  131 ;  Whit- 
Hipp  V.  SUte,  5  Blaokf.  149  ;  Wreidt  ton  v.  SUte,  37  Miss.  379 ;  Gathings  v. 
r.   SUto,  48  Ind.   579 ;    Lathrope  v.  SUte,  44  Ibid.  343. 

SUte,  51  Ibid.  192 ;  Plunkett  v.  SUto,  Evidence  that  liquor  charged  to  hare 

69  Ibid.  68 ;  People  v.  Parks,  49  Mich,  been  sold  by  the  father  was  sold  by  the 

333 ;   Stato  v.  Dawson,  2  Bay,  360 ;  son  in  the  father's  presence  at  his  bar 

Goods  r.  Stato,  3  Greene  (Iowa),  565 ;  supporto  an  information  against  the 

SUte  V.  Baker,  71  Mo.  475.    See  supra,  father.     Bat  the  mere  fact  that  the  son 

§§  246,  1422.    That  agency  may  be  sold  liquor  at  his  father's  bar  in  the 

inferred  from  facts,  see  Merchants'  Bk.  father's  absence  is  said  not  to  be  eyi- 

V.  SUte  Bk.,  10  Wall.  604 ;   Stato  v.  dence  that  he  sold  it  at  his  reqnest  or 

Tibbetts,  35  Me.  81 ;  Barnes  r.  SUte,  by  his  authority.    Parker  v,  Suto,  4 

19  Conn.  398 ;  SUte  v.  Foetor,  3  Post.  Ohio  St.  563. 
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withstanding  such  agency.^    Voluntary  independent  ac-   Agent  u 

..  ,  .  ^  .  :.   ,  ....     1  personally 

tion  on  his  part  imposes  liability.'  responsi- 

A  clerk  or  servant  of  the  real  householder  may  be  con-   ^^^' 
victed  on  an  indictment  for  a  liquor  nuisance,  if  such  clerk  or  ser- 
vant is  at  any  time  in  control  of  the  house,  no  matter  for  how  short 
a  period.'  But  proof  of  some  such  control  is  necessai^  to  sustain 
the  charge  of  nuisance.^ 

When  the  agency  is  in  band  fide  subordination  to  the  principal, 
the  principal's  license  protects  the  agent.* 

IV.  WHAT  MAY  BE  C0N8IDBRBD  "  SPIRITUOUS"  OR  "  INTOXICATING" 

LIQUORS  UNDER 'THE  STATUTES. 

§  1505.  Verdicts  have  been    sustained  holding  the  following 
^^  drinks"  to  be  **  intoxicating"  without  specific  proof  to 
this  effect  being  laid  before  the  jury : —  ing  quaii- 

Brandy,  whi%keyf  rum,  and  ginj  whether  unadulter-   ^otorioua 
ated  or  mixed  with  water  to  an  extent  which  does  not  ma-  o<»d  oo^ 

,  be  proved. 

terially  impair  their  stimulative  and  intoxicating  quality.* 

^  Svtjyray  $  94 ;  State  v,  Dow,  21  Vt.  '*  The  Hassacbnsetts  decifliont  have 

4S4 ;    SUte  v,  Bngbee,   22  Ibid.   32 ;  never  pressed  the  liabilitj  of  a  ser- 

State  p.  Wiggin,  20  N.  H.  449  ;  Com.  vant  for  keeping  and  maintaining  a 

V.  Hadlej,  11  Met.  66  ;  Com.  v.  Drew,  nnisanoe,  oonsisting  of  a  tenement  in 
3  Cosh.  279;  Com.,  o.  Hoyer,  125  Mass.  the  possession  of  his  master,  under 
209  ;  Com.  v,  Eggleston,  12S  Mass.  408  ;  oiroumstanoes  lil^e  the  present  (where 
Com.  of  Excise  r.  Dougherty,  55  Barb,  the  employer  was  at  the  time  present) 
332  ;  Com.  v.  Gillespie,  7  S.  &  R.  469  ;  beyond  cases  where  the  servant  had 
State  V.  Stacker,  32  Iowa,  405  ;  Britain  had  charge  and  control  of  the  place, 
9. State, 3 Homph. 203;  Com. O.Major, 6  for  a  short  time  at  least.*'  Field, 
Dana,  293 ;  Hays  r.  State,  13  Mo.  246  ;  J.,  Com.  p.  Charchill,  136  Mass. 
Schmidt  p.  SUte,  14  Ibid.  137 ;  SUte  p.  148,  citing  Com.  p.  Tryon,  99  Ibid. 
Bryant,  Ibid.  340;  SUte  p.  Canton,  43  442  ;  Com.  p.  Kimball,  105  Ibid.  465  ; 
Ibid.  19 ;  State  p.  Matthis,  1  Hill  (S.  Com.  p.  Maroney,  Ibid.  467  n. ; 
C),  37 ;  Winter  p.  Sute,  30  Ala.  22;  Com.  p.  Roberts,  132  Ibid.  267;  R.  p. 
modified  by  Reese  p.  Sute,  73  Ibid.  10.  Williams,  1  Salk.  384 ;  10  Mod.  63. 

<  See  State  p.  Wadsworth,  30  Conn.  •  Sute  p.  Munger,  IS  Vt.  290;  Car- 

55  ;  Whitton  p.  SUte,  37  Miss.  379  ;  mon  p.  SUte,  18   Ind.  450 ;  Eagan  p. 

Bute  p.  Finan,  10  Iowa,  19  ;  ntpra,  $  94.  State,  53  Ibid.  173  ;  Sohlioht  p.  SUte, 

s  Com.  p.  Kimball,  105  Mass.  465.  56  Ibid.  173. 

4  Com.  p.  CharchUl,  136  Mass.  148,  i  Com.  p.  Peckham,  2  Gray,  514. 

cited  tupm,  $  1422.  •  Com.  p.  Odlin,  23  Pick.  275.    As 

*  SkprOf  §§  1499  €f  ieq.    See  Briffitt  to  meaning    of    "intoxicating,'*   see 

p.  Sute,  58  Ala.  39  ;  SUte  p.  Thomp-  Sute  p.  Kelly,  47  Vt.  294  (where  the 

son,  20  W.  Va.  674  ooort  confined  the  term  te  its  popular 
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Cordial^  which,  though  sweetened  and  disiinctivelj  flavored,  con- 
tains a  large  ingredient  of  alcohol,  and  is  notoriously  so  composed  ;^ 
though  unless  there  be  such  notoriety  attached  to  a  specific  form  of 
cordial  no  judicial  notice  will  be  taken  of  the  fact.* 

Spiritous  liqtiors,  which,  when  known  to  be  such,  imply  the 
efficient  presence  of  alcohol.* 

Beer  J  in  its  ordinary  acceptation,  or  **  strong  beer,"  as  it  is  some- 
times called.^  As  to  ''  lager  heer*^  there  has  been  great  difference  of 
opinion.  In  some  States  the  courts  seem  to  take  judicial  notice  that 
it  is  ^^  malt  liquor"  or  ^^  fermented  liquor."*    In  other  States  the 

sense,  excluding  opium) ;  Com.  V.  Peck-  and  as  to  "common  brewer's  beer,'* 

ham,  2  Gray,  514  (where  it  was  held  Klare  v.  State,  43  Ind.  483,  and  as  to 

that  the  jory  could  **  take  notice"  that  beer  generally  not  proved  to  be  *'  malt 

gin  is  intoxicating)  ;  Com.  v.  Bloe,  116  beer."     Plankett  v.  State,  69  Ind.  68 ; 

Mass.  56  (where  the  same  notice  was  Wells  v.  State,  Ibid.  286  ;  see  State  v. 

not  permitted  as  to  lager  beer)  ;  State  Thompson,  20  W.  Va.  674 ;  People  v. 

V,  LalTer,  38  Iowa,  422.     That  a  liquor  Hawley,  3  Mich.  330. 

derives  its  type  from  the  object  of  its  In  Nevin  r.  Ladue,  3  Denio,  43,  437 

use,    see   infia,    §   1506  6.     Foster   v.  (in  error),  it  was  maintained  that  the 

State,   36    Ark.    258.     As  to  opium,  court  would  take  judicial  notice  that 

see    State  r.  Ah  Chew,  16  Nev.   50 ;  beer  is  intoxicating ;  and  this  view  is 

Sute  r.  Ching  Gang,  16  Nev.  62,  under  sustained  by  Chancellor  Walworth  in 

statute.  the  court  of  errors,  in  an  opinion  in 

^  State  tr.  Bennet,  3  Barring.  565  (a  which  he  took  notice  not  only  of  this 

oordial  not  used  as  medicine).  fact  but  of  a  heterogeneous  collocation 

*  Williams  v.  State,  35  Ark.  430  of  other  facts,  ancient  and  modem, 
(Home  Bitters).  foreign  and  domestic,  popular  and  ab- 

*  See  Walker  v.  Prescott,  44  N.  H.  struse,  on  which  he  based  his  conclu- 
511 ;  Com.  v.  Markoe,  17  Pick.  405 ;  sion.  This  decision,  however,  was 
Com.  r.  Thayer,  5  Mete.  (Mass.)  246.  disregarded  as  an  obiter  dictum  in  People 

In  Klare  v.  State,  43  Ind.  486,  the  v.  Crilley,  20  Barb.  246,  where  it  was 

court  said :  **  In  State    r.    Moore,    6  held  that  ale  was  not  strong  liquor. 

Blackf.  118,  it  was  held  that  fermented  In  People  v.  Wheelock,  3  Park.  C.  R. 

was  not  spirituous  liquor.   'Spirit  is  the  9,  the  court  took  notice  that  "Dutch 

name  of   an  inflammable  liquor  pro-  beer"  is  intoxicating, 
duced  by  distillation.' "  •  State  v.  Goyette,  11   R.   I.   592; 

«  Tompkins  v.  Taylor,  21  N.  Y.  173  SUte  v.  Rush,  13  Ibid.  198  ;  Adler  ». 
(afllrming  the  ruling  of  Walworth,  SUte,  55  Ala.  16 ;  Watson  r.  State, 
C,  in  Nevin  r.  Lame,  3  Denio,  437.  Ibid.  158 ;  Waller  v.  State,  38  Ark. 
See,  however,  Ran  v.  People,  63  N.  Y.  656 ;  and  see  last  clause  In  this  seo- 
277)  ;  Markle  v.  Akron,  14  Ohio,  586  ;  tion.  See  contra,  as  to  intoxicating 
Briffit  V.  State,  58  Wis.  39 ;  State  v.  character.  Rare  t;.  People,  63  N.  Y. 
Tessedre,  30  Kan.  476  ;  Sute  v.  Jen-  177.  In  this  case,  Barl,  J.,  after  con- 
kins,  32  Kan.  477.  Contra,  as  to  beer  ceding  that  the  court  would  Uke  Jodi« 
generally,  State  v,  Starr,  67  Me.  242 ;  cial  notice  that "  whiskey,  brandy,  ale, 
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question  is  sud  to  be  for  the  jurj,^  while  in  some  States,  by  statute, 
it  is  now  prohibited  by  name.' 

Whether  in  any  case  there  ought  to  be  a  conviction  without  proof 
as  to  the  character  of  the  liquor  will  be  considered  more  fully  at  the 
end  of  this  section.  It  is,  however,  agreed  on  all  sides,  that  in 
order  to  sustain  a  conviction,  there  must  be  specific  proof  of  the 
presence  of  intoxicating  and  inebriating  qualities  in  the  following 
cases: — 

"  Bitters:'^ 

<*  Older j^^  which  has  been  held  not  to  be  notoriously  *^  spirituous'' 
or  ^*  vinous,"'  and  the  question  whether  it  is  intoxicating,  has  been 
ruled  in  Massachusetts  to  be  for  the  jury.* 

Winey  as  a  generic  term,  covers  so  many  drinks  that  are  notori- 
ously not  intoxicating  that  neither  court  nor  jury  can  find  any 
particular  wine  to  be  ^^intoxicating"  without  evidence  as  to  its 
qualities.*  But  wine  is  not  by  itself  a  spirituous  liquor.  ^^  Wine 
is  the  fermented  juice  of  the  grape,  or  a  preparation  of  other  vege- 
tables by  fermentation.  We  cannot  so  far  confound  the  signification 
of  these  terms  as  to  call  wine  a  spirituous  liquor."^  *^  Vinous 
liquor,"  when  a  statutory  term,  is  wine  produced  from  the  grape.* 

AvermentB  in  Indictment. — When  a  statute  prohibits  the  sale 
of  '' intoxicating  liquors,"  then  it  is  enough  for  the  indictment  to 

and  strong  beer,"  are  intoxioaUng,  de-  Goetorf  v.  State,  39  Ark.  460.    See 

clined  to  take  this  notice  of  lager  beer,  State  r.  Lillard,  78  Mo.  30. 

and  said  that  there  are ''intoxicating  «  State   v.    Moron,  6  Blackf.  110; 

beverages  which  are  not  so  well  known,  Foldman  p.   Morrison,  1  Bradw.  460, 

and  of  whose  character  the  courts  could  citing  Caswell  v.  State,  2  Humph.  402. 

not  tako  notice ;"  among  which  he  in*  Aliter  under  Maine  statute.  State  v. 

duded  lager  beer.  fioach,  75  Me.  123. 

*  Com.  V.  Bios,  116  Mass.  56 ;  People  *  Com.  v,  Chappels,  116  Mass.  See 
9.  Leiger,  6  Park.  C.  R.  355  ;  Rau  remarks  of  court  in  State  v.  Lowrj,  74 
V,  People,  63  N.  Y.  277 ;  People  v.  N.  C.  123.  That  cider  may  be  by  stat« 
Bohewe,  29  Hun,  122;  Kurs  v.  State,  ute  made ''intoxicating,"  see  tn/ro. 

79  Ind.  488.  *  See  SUte  v.  Packer,  80  N.  C.  439  ; 

*  Com.  9.  Snow,  133  Mass.  575.  State  v.  Lowry,  74  Ibid.  121 ;  Jackson 
s  SUte  9.  Wall,  34  Me.  165 ;  Williams    9.  Stote,  19  Ind.  312. 

9.   SUte,  35  Ark.  430.     A  Terdict  of       i  State  v.  Moore,  5  Blackf.  118;  S.  P. 
guilty  wUl    be    susUined   when   the    Caswell  9.  State,  2  Humph.  402. 
**  bitters"  are  ohown  (under  statute)        *  Adler  v,  SUte,  55  Ala.  16,  citing 
to  contain  twenty  per  cent,  of  alcohol.    Smith  r.  SUte,  52  Ibid.  384.  iSee  Dani 

9.  SUte,  83  Ind.  60. 
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aver  a  sale  of  "intoxica^Dg  liquor;"^  the  specific  character  of  the 
liquor  being  exhibited  on  trial.  When  the  statute-  prohibits  the 
sale  of  a  particular  liquor  by  name,  then  the  sale  of  such  particular 
liquor  by  name  must  be  averred,  and  in  such  case,  when  the  statute 
does  not  affix  the  qualification  of  ^^  intoxicating,"  ^^  intoxicating" 
need  not  be  averred.*  It  is  otherwise  when  the  qualification  ^^  in- 
toxicating" is  in  the  statute.' 

Diversity  of  Knofvledge  among  Judges. — Among  judges  there 
is  an  extraordinary  diversity  of  information  on  the  question  as  to 
what  drinks  are  intoxicating.  Of  all  judges,  Chancellor  Walworth 
speaks  with  the  most  copious  and  positive  detail  on  this  topic,  since 
he  is  able  to  tell  us,  not  only  what  drinks  intoxicate  in  New  York, 
but  what  intoxicate  in  the  remotest  countries  and  intoxicated  in  the 
remotest  times.^  This  knowledge,  however,  appears  to  be  declining 
in  New  York,*  and  in  Massachusetts  it  no  longer  appreciably  exists* 
In  earlier  cases  in  that  State  the  judges  seemed  to  have  known  that 
whiskey  and  brandy  are  intoxicating ;  but  the  fountain  of  judicial 
knowledge  in  this  respect  appears  recently  to  have  dried  up,  the 
courts  disavowing  any  judicial  knowledge  on  the  subject.  While 
this  is  the  case,  however,  they  do  not  hesitate  to  impute  to  juries 
extensive  information  in  this  line,  and  they  have  gone  so  far,  as  we 
have  seen,  as  to  hold  that  a  witness  (who  was  a  temperance  detec- 
tive), is  able  to  prove  that  ale  is  intoxicating  by  the  smell.* 
The  legislature  has  from  time  to  time  sought  to  remove  the  difficulty 
by  enacting  that  particular  liquors,  which  the  court  has  declined  to 
take  judicial  notice  of,  shall  be  *' deemed  intoxicating."  But  the 
relief  is  only  temporary,  since,  as  we  will  presently  see,  as  soon 
as  the  legislature  proclaims  a  particular  drink  to  be  ^^  intoxicating," 

1  Infraf  $  1613,  where  oases  are  *  Ward  v.  State,  48  Ind.  293 ;  La- 
given  at  large ;  State  v.  Blaisdell,  33  thrope  v.  State,  60  Ibid.  555.  Infra,  § 
N.  H.  388 ;  Com.  v.  Conant,  6  Graj,  1513. 

482 ;    Com.   v.  Odlin,   23  Pick.   275  ;  *  Nevin  v.  Ladue,  3  Denio,  437,  criti- 

State  v.  Fox,  1  Harr.  (N.  J.)  152  ;  Con-  oised  above. 

nell  V,  State,  46  Ind.  446 ;  Plunkett  v.  *  People  v.   Crillej,   20  Barb.  246 ; 

SUte,  69  Ibid.  68.     See  State  v,  Peter-  People  v.  Wheelook,  3  Park.  C.  R.  9 ; 

son,  41  Vt.  504 ;  State  v.  Packer,  80  N.  which  case,  however,  is  qnestioned  in 

C.  439  ;  thongh  see  State  r.  Reynolds,  Tompkins  v.  Taylor,  21  N.  T.  178. 

47  Vt.  297 ;  Devernj  v.  State,  47  Ind.  *  Haines   v.    Hanrahan,   105  Mass. 

208 ;  Gnnter  v.  Leckej,  30  Ala.  691.  480. 

*  SUte  V.  Manger,  15  Vt.  290. 
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the  drink  ceases  to  be  offered  under  the  proscribed  name,  bat,  with 
some  slight  modifications,  makes  its  appearance  with  a  new  name, 
of  which  no  judge,  no  matter  how  experienced,  could  take  ^^  judicial 
notice." — ^In  Maine  the  judges  have  taken  the  same  course  as  in 
Massachusetts,  and  with  the  same  results.  ^^  Whether  liquors  are, 
as  matter  of  fact  wholly  or  in  part  spirituous  or  intoxicating," 
they  declare,  ^'  is  to  be  determined  by  the  jury,  from  the  evidence 
in  the  case."^  The  legislature  undertook  to  supply  the  want  by  a 
statute  that  '^  ale,  porter,  strong  beer,  lager  beer,  and  all  other  malt 
liquors,  shall  be  considered  intoxicating  liquors/'  etc.  But  notwith- 
standing this,  the  court  refused  not  only  to  know  what  is  ^^  malt 
liquor,"  but  what  is  ^^  Stanley's  Hop  Beer."  *^  The  term  *•  malt 
liquor,'  "  so  their  opinion  runs,  **  is  a  general  term,  embracing  several 
kinds  of  liquor ;  what  liquors  are  embraced  io  it  as  well  as  the 
mode  of  their  manufacture,  and  the  ingredients  of  which  they  are 
composed,  is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the 
court."'  In  Rhode  Island,  on  the  other  hand,  the  court  take  em* 
phatic  judicial  notice  ^Uhat  lager  beer  was  a  malt  liquor."'  In 
Alabama  the  court  ^*  w}ll  take  judicial  notice  of  the  compound  word 
^malt  liquor'  found  in  the  statute;"  and  it  is  decided  that  lager 
beer  falls  under  this  head.^  In  Tennessee  the  court  takes  judicial 
notice  that  *^wine"  is  not  ^^  spirituous."'  In  Wisconsin  the  judges 
have  judicial  knowledge  of  the  intoxicating  quality  of  beer ;  and 
this  knowledge  is  peremptory.  In  a  case  decided  in  1888,  the  trial 
judge  said:  *'  I  think  a  man  must  be  almost  a  drivelling  idiot,  who 
does  not  know  what  beer  is.  I  do  not  think  it  necessary  to  prove 
what  it  is."  Of  this  the  Supreme  Court  said :  *^  The  rulings  of  the 
learned  judge  in  this  case  as  to  the  question  were  clearly  correct, 
and  if  his  peculiar  manner  gave  them  force  and  emphasis,  that  was 
not  only  proper,  but  commendable."'  In  Delaware,  the  majority 
of  the  court  (Booth,  C.  J.  diss.)  gives,  as  to  cordials,  the  following 
information :  ^*  Common  store  cordial  is  sweetened  whiskey,  sold  as 
spirituous  liquor ;  Godfrey's  cordial  is  a  very  different  thing,  known 

1  State  V,  Wall,  84  Me.  166.  Jadgm  ooiiBeqnentlj  took  notice  that 

»  State  p.  SUrr,  67  Me.  242.  "  lager  beer"  was  <*  malt  liquor.''    See 

•  Bute  p.  Rush,  13  R.  I.  199,  oiting  Watson  v.  State,  65  Ala.  158. 
State  r.  Goyette,  11  Ibid.  592.  •  Caswell  v.  State,  2  Humph.  402. 

«  Adler  v.  Stote,  55  Ala.  16-23.    The       •  BrilBtt  v.  SUte,  58  Wis.  39. 
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for  and  sold  as  medicine."^  On  ttie  other  hand,  the  Iowa  judges 
have  disclaimed  anj  ^'judicial  knowledge"  of  the  difference  between 
an  ^intoxicating  beverage''  and  a  medicinal  tonic'  In  North 
Carolina  the  court  in  1876  declined  to  consider  whether  ^*  blackberry 
wine/'or  indeed,  any  kind  of  wine,  is  a  "  spirituous  liquor ;"  and  when 
the  jury  left  the  question  to  the  court,  the  court  sent  it  back  to  the 
jury.*  And  in  1879,  the  court  held  that  the  question  as  to  whether 
port  wine  is  intoxicating,  is  one  for  the  jury  as  a  matter  of  fact.^ 
In  Indiana  judicial  notice  is  taken  that  *^  whiskey"  is  ^^  intoxicat* 
ing,"*  and  that  *^  ale"  is  ^^  malt  liquor.*  But  no  judicial  notice  will 
be  takeu  that  malt  liquors  or  beer  are  intoxicating;^  or  wine.* 

So  have  judges  decided ;  yet,  on  principle,  it  is  bard  to  see  how  a 
judge  can  take  jucUcial  notice  of  the  character  of  any  liquor  whatso- 
ever. If,  on  the  one  hand,  a  defendant,  through  the  action  of  a 
committee  appointed  to  prosecute  all  cases  reported  by  agents  not 
always  exact  in  their  investigations,  be  brought  into  court  for  selling 
whiskey,  and  deny  that  the  drink  is  whiskey,  the  only  way  the 
court  can  determine  the  question,  if  judicial  notice  be  exclusively 
relied  on,  is  by  smelling  or  tasting  the  drink.  It  is  easy  enough  for 
a  court  or  a  legislature  to  proclaim  that  ^^  champagne"  is  ^^  intoxi- 
cating;" but  to  make  a  particular  drink  {e.g.j  ApoUonaris  water) 
*^  champagne,"  neither  court  nor  legislature  has  power.  We  may 
take  the  case,  on  the  other  hand,  of  a  vendor  selling  whiskey  under 
a  new  name,  ^^Home  Tonic,"  heretofore  noticed,  for  instance. 
'^  Home  Tonic,"  is  not  named  in  any  statute,  nor  would  any  court, 
on  the  drink  making  its  first  appearance,  declare  that  its  intoxicat- 
ing properties  are  so  notorious  as  to  be  a  matter  of  judicial  notice. 
If,  however,  the  legislature,  to  cure  this  defect,  should  pass  a 
statute  providing  that  ^^  Home  Tonic  is  to  be  deemed  intoxicating," 
the  diflSculty  would  be  in  no  way  relieved.  "  Home  Tonic"  would 
cease  to  be  offered,  and  in  its  place  a  drink  with  a  new  name  would 
appear,  which  would,  in  like  manner,  defy  judicial  notice,  until  such 

1  SUte  V.  Bennett,  3  Barring.  665-7.       ^  Klare  v.  SUte,  43  Ind.  483 ;  Shaw 

s  State  r.  Laffer,  79  Ind.  488.  v.     State,  56    Ibid.  188  ;  Sohlosser  v. 

•  State  V.  Lowrj,  74  N.  C.  121.  SUte,  55  Ibid.  76 ;   Knn  tr.   State,   79 
«  State  V.  Packer,  80  N.  C.  439.  Ibid.  488 ;  Plnnkett  v.  State,  69  Ibid. 

•  Sohlicht    V.    SUte,   56   Ind.  173 ;  68. 

Eagan  v»  SUte,  53  Ibid.  162.  •  Jaokson  v.  SUto,  19  Ind.  312. 

•  Wiles  V.  State,  33  Ibid.  206.' 
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period  as  legislative  prescription  should  compel  it  to  change  its 
name.     The  courts  could  under  such  statute  take  ^^  judicial  notice'' 
of  the  drink  with  the  name  that  was  abandoned,  but  not  of  the  drink 
with  its  name  newly  assumed.^ 
The  same  course  has  been  taken  witii  respect  to  ^^  cider."' 

Y.   HOW  FAR  MRDICAL  USE  18  A  DEFENCE. 

§  1506.  Unless  there  be  an  express  exception  in  the  statute,  the 
fact  that  the  liquor  was  sold  for  medicine,  unless  in  cases 
of  necessity,'  is  no  defence  ;*  and  where  there  is  an  excep-   fence  drink 
tion  in  the  statute  in  favor  of  sales  as  medicine,  or  under  ^^  in^|ood 
a  physician's  prescription,  such  an  exception  does  not  ^^^^^.^ 
cover  cases  in  which  the  object  was  to  obtain  an  intoxi- 
cating beverage.'    But,  as  a  rule,  under  the  head  of  ^^  intoxicating 
liquor,"  in  this  sense,  will  not  be  considered  liquor  given  to  a  sick 
man  by  his  physician,  though  specially  charged  in  the  latter's  bill.' 
And  the  preponderance  of  authority  is,  that  under  the  exceptions 
in  the  statute,  if  not  under  the  body  of  the  statute,  it  is  a  good  de- 
fence that  the  stimulant  in  question  was  sold  band  fide  and  non-neg- 

»  Thus    when    "lager    beer,"  was  That  "ale"  is  not  "splrituons,"  see 

enacted  to  be  "intoxicating''  hj  the  Walker  v,   Presoott,   44  N.   H.   511; 

Massachusetts  statute,  "  Bavarian  Hop  citing  Com.  v,  Markoe,  17  Pick.  405 ; 

Beer''  made  Its  appearance,  whose  in-  Com.  «.  Thayer,  5  Mete.  (Mass.)  246. 

tozioating  properties  the  court    held  Whether  "Pop"   is  Intoxicating  is  a 

were  not  a  matter  of  law,  but  of  fact,  question  of  fact  for    the  Jurj.    See 

Com.  V.  Collier,  134  Mass.  203.  Oodfrieson  v.  People,  88  111.  284. 

«  Com.  V.  Smith,  102  Mass.  144.  «  Supra,  §  95. 
That  in  cases  of  doubt  the  question  of  *  State  v,  Whitney,  15  Vt.  298 ;  State 
intoxicability  is  one  of  fact  for  the  v.  Brown,  SI  Me.  522 ;  Com.  v.  Kim- 
Jury  ;  see  State  v.  Wall,  34  Me.  165 ;  ball,  24  Pick.  366 ;  Com.  v,  Sloan,  4 
Stote  V.  SUrr,  67  Ibid.  242;  Haines  v.  Cush.  52;  Phillips  v.  State,  2  Yerg. 
Hanrahan,  105  Mass.  480  (where  it  458 ;  State  v.  Thornburg,  16  S.  C.  482 ; 
was  held  that  ale  could  be  found  to  be  Thomasson  r.  State,  70  Ala.  20 ;  Wood 
intoxicating  on  the  testimony  of  a  wit-  r.  State,  36  Ark.  36. 
ness  who  smelt,  but  did  not  taste  it)  ;  *  Ibid. 

Com.  r.  Chappel,  116  Mass.  7  (as  to  *  State  v.  Larrimore,   19  Mo.   391 ; 

cider)  ;  JoeephdatTer  r.  State,  32  Ind.  Thomasson  v.  State,  15  Ind.  449.     But 

402;    Shaw    o.    State,   56  Ibid.   188;  see  State  v.  Hall,  39  Me.  107 ;  Russell 

State  V.   Lowry,  74  N.  C.   121.    For  r.  Sloan,  33  Vt.  656 ;  Jakes  v.  State, 

oases  of  judicial  notice  see  State  v.  42  Ind.  473.     Cf,  Com.  v.  McKiernan, 

Rush,  13  R.  I.  198;  Adler  o.  State,  55  128  Mass.  414;  article  in  25  Albany 

Ala.  16 ;  Watson  v.  SUte,  Ibid.  138.  Law  J.  365. 
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ligently  by  an  apothecary  for  medical  porposeSy^  or  that  the  article 
sold  i8  not  really  an  intoxicating  liqaor,  or  is  not  susceptible  of 
being  used  as  an  intoxicating  drink,  though  alcohol  enters  into  its 
composition.'  The  apparent  conflict  in  the  cases  may  be,  perhaps, 
reconciled  by  an  appeal  to  the  law  as  to  necessity,  as  noticed  in  a 
prior  section.'  A  sale  of  whiskey  or  other  intoxicating  liquor  to  a 
stranger  who  asks  for  it  as  medicine  is  not  necessarily  within  the 
exception  authorizing  sales  for  medical  nse.^  Yet,  in  cases  where 
a  stimulant  is  obviously  required  to  save  life  or  to  ward  off  disease, 
the  stimulant  can  be  sold  under  the  statutory  exception,  if  not  as  a 
matter  of  independent  right,  even  though  it  could,  under  the  circum- 
stances, be  regarded  as  an  ^^  intoxicating"  drink.* 

To  constitute  an  apothecary,  under  the  exception  in  the  statute, 
he  must  have  some  skill  in  the  preparation  of  medicine.  Merely 
keeping  drugs  will  not  be  enough.* 

Where  there  was  evidence  tending  to  show  that  the  liquor  was 

1  Ball  V,  State,  50  Ind.  595  ;  Nixon  selling  of  half  a  pint  of  French  brandy 

p.  State,  76  Ibid.  524 ;   State  v.  Ham-  on  medical  prescription  was  sustained 

mond,  20  W.  Va.  18 ;  State  o.  Wray,  on  this  ground)  ;   Donnell  v.  State,  2 

72  N.  C.  253  ;  King  v.  State,  58  Hiss.  Ind.  358  ;  Thomasson  v.  State,  15  Ibid. 

737  ;  Prather  v.  State,  12  Tex.  Ap.  401.  448  (where  it  was  said  that  the  courts 

But  see  contra^  cases  in  prior  note,  and  would  make  the  necessary  exceptions)  ; 

Carson  v.  State,  69  Ala.  255.  Ball  v.  State,  50  Ibid.  595 ;  Nixon  v. 

•Corn.  V.   Hallett,  103  Mass.  452;  State,  76  Ibid.  524 ;  SUte  v.  Larrimore, 

Ck>m.  V.  Butterick,  6  Cush.  247  ;  Com.  19  Mo.  391. 

V.  Ramsdell,  130  Mass.   68;   State  v.  In  Anderson  v.  Com.,  9  Bush,  569,  the 

Laffer,    38    Iowa,    422;    Intoxicating  court  took  the  broad  ground  of  the  Indi- 

liquors  tit  re,  25  Kan.  751;   Boone  v,  anaSupreme  Court,  that  the  legislature 

State,  10  Tex.  Ap.  418.  cannot  be  supposed  to  have  intended 

*  Supra,  §  95.  to  prohibit  the  *'  harmless  and  neces- 
^  State  V,  Knowles,  57  Iowa,  669.  sary  sale  of  liquors  for  medicinal  pur- 

*  That  prudence  and  caution  are  poses  by  persons  engaged  in  the  occu- 
necessary  to  establish  such  a  defence,  pation  of  apothecaries."  See  contra, 
see  Hottendortr  v,  SUte,  89  Ind.  282.        State  t;.  Brown,  31  Me.  522 ;  Noecker 

The  defence  of  necessity,  under  such  v.  People,  91  111.  494 ;  Wright  v,  Peo- 

oircumstances,  is  to  be  indulgently  re-  pie,  101  Ibid.  126  ;  State  r.  Gnmmar, 

garded.     Alcohol  is  an  ingredient  in  22  Wis.  442 ;   State  t^.  Blackman,  32 

a  large  proportion  of  medicines  com-  Kan.  615.     Cf.  State  v.  Thornburg,  16 

pounded  ;  and  if,  in  cases  where  alco-  S.  C.  482 ;  Thomasson  r.  State,  70  Ala. 

holic  mixtures  are  prohibited  without  20 ;  Woods  v.  State,  36  Ark.  36.    See, 

exception,  proof  of  absolute  necessity  also,  Ball  v.  State,  50  Ind.  595.    SuprOy 

be  required  before  a  sale,  human  suf-  §  1499. 

fering  would  be  largely  extended.    See  *  State  i^.  Whitney,  15  Vt.  298. 
State  V.  Wray,  72  N.  C.  253  (where  the 
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purchased  for  medicinal  purposes,  but  none  that  it  was  sold  for  that 
purpose,  a  convictiou  was  held  right.^ 

In  Ohio,  any  person  may  lawfully,  in  good  faithj  give  away  in- 
toxicating liquors,  for  medicinal  or  similar  purposes,  or  may  lawfully 
sell  them  in  any  quantity  for  such  purposes,  to  be  drank  elsewhere 
than  where  sold ;  but  he  cannot  lawfully  sell  them  (except  such  as 
are  specially  excepted  by  the  statute)  to  be  drank  where  sold,  for 
any  purpose.' 

§  1506  a.  The  same  distmctions  apply  to  the  illegal  sale  of  opium. 
When  prescribed  by  a  physician,  it  must  appear  that  And  so  as 
under  the  statutes  he  was  entitled  to  act  as  such.'  to  opium. 

§  1506  b.  We  have  already  seen^  that  cordials  may  be  regarded 
as  intoxicating  liquors  when  their  predominant  element  is  j^^^^^^  ^^ 
alcohol,  or  other  intoxicating  ingredient,  merely  quali-   rives  its 
fied  by  other  ingredients,  so  as  to  disguise  it  as  a  tonic,   the  object 
Between  tonics  and  intoxicating  drinks  the  line  is  not  ^'  ^^  ^^' 
easy  to  be  drawn,  since  most  tonics  are  more  or  less  intoxicating, 
and  most  intoxicating  drinks  are  more  or  less  tonic.    The  test  is, 
the  object  for  which  the  drink  is  used.     If  merely  temporarily  to 
stimulate  or  excite,  then  it  is  an  intoxicating  drink.    If  used  con- 
tinuously as  a  tonic,  bought  and  sold  as  such,  it  is  a  medicine.'    But 
selling  the  alcohol  singly,  in  order  to  be  compounded  by  the  pur- 
chaser with  drugs  purchased  by  him,  has  been  held  to  be  within 
the  statute.'    It  is  otherwise  as  to  keeping  the  alcohol  by  the  drug- 
gist for  the  purpose  of  compounding  under  his  own  charge.^ 

It  is  no  defence  that  the  money  received  from  the  sale  was  to  go 
to  charity.' 

Whether  the  indictment  must  negative  the  medical  use,  depends 
on  the  structure  of  the  statute.'  When  a  statute  makes  an  excep- 
tion in  favor  of  a  requisition  of  a  physician  for  medical  purposes, 

>  Leppert  v.  State,  7  Ind.  800.    See  oinal  efflcien<7)  ;  State  v.  Larrimore, 

Donnell  r.  State,  2  Ibid.  658.  19  Mo.  391. 

s  Sohaffner  v.  Stote,  8.  Ohio  St.  642.  •  State  v.   Hall,  39  He.   107.    See 

•  SUte  V.  Ching  Qang,  16  Not.  62.  Carson  v.  BUte,  69  Ala.  236 ;  SUte  v. 
«  Supra,  §  1505.  Blackman,  32  Kan.  615. 

•  Com.  V.  Hallett,  103  Mass.  452 ;       i  Com.  v.  Ramsdell,  130  Mass.  68. 
Com.  p.  Ramsdell,  130  lUd.  68 ;  Harnie        •  U.  S.  v.  Dodge,  1  Deady,  186. 

17.  SUte,  32  Miss.  400 ;  McQnire  v.  Stote,  *  See  State  v.  McBride,  64  Mo.  364 ; 
37  Ibid.  369  (to  the  effect  that  the  bur-  Stote  v.  White,  31  Kan.  342 ;  Whart. 
den  is  on  the  physioian  to  prove  medi-    Cr.  PL  &  Pr.  $  238. 
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this  means  a  written  or  oral  application  from  the  physician  himself.^ 
Where  there  is  no  exception,  while  physicians  cannot  sell  intoxi- 
cating drinks  as  medicine,  except  in  necessity,  yet  it  is  said,  in 
Alabama,  that  this  does  not  mean  that  ^^  physicians  or  druggists 
would  be  prohibited,  under  such  a  statute  as  the  one  in  question, 
from  a  bond  fide  use  of  spirituous  liquors  in  the  necessary  com> 
pounding  of  medicines  manufactured,  mixed,  or  sold  by  them.  This 
would  not  be  within  the  evils  intended  to  be  remedied  by  such  pro- 
hibitory enactments,  nor  even  within  the  strict  letter  of  the  statute."' 

YI.    IGNORANCB. 

§  1507.  Cases  may  readily  be  conceived  in  which  ignorance  on 
^  the  part  of  a  vendor  as  to  the  character,  either  of  the 

mistake  of  liquor  or  of  the  vendee,  may  be  set  up  as  a  defence.  The 
ordinarily  vendor  may  say  that  it  is  his  conscientious  belief  that 
a  defence,  though  alcohol  may  stimulate,  it  does  not  inebriate ;  or 
that  the  person  to  whom  he  sells  is  one  entitled  by  law  to  purchase ; 
€.  g.j  one  seeking  to  use  the  liquors  for  medical  purposes,  or  one  of 
full  age  as  distinguished  from  a  minor,  when  to  ttie  latter  sales  are 
prohibited.  But  to  such  defence  the  answer  has  been  already  given,* 
that  when  a  specific  act  is  made  by  the  law  indictable,  irrespective 
of  the  defendant's  motive  or  intent,  his  belief  that  he  was  right  in 
what  he  did,  based  on  a  mistake  of  fact,  is  no  defence.  Eminently 
is  this  the  case  with  regard  to  intoxicating  drinks.  Legislatures  in 
many  States,  on  high  grounds  of  public  morality,  have  either  par- 
tially or  totally  prohibited  the  sale  of  such  drinks.  To  evade  such 
laws  various  devices  have  been  adopted.  Intoxicating  liquors  have 
been  advertised  with  innocent  names :  "  Bitters,"  "  Tonics,"  "Al- 
teratives," "  Cordials."  Certificates  are  given  that  they  contain  no 
alcohol,  and  nothing  to  inebriate.  Selling  is  disguised  as  trading, 
or  showing  sights.^  Persons  to  whom  sales  are  prohibited,  e.  ^., 
minors,  become  at  once  to  the  vendors  adults.'    Drunkards,  when 

^  Bainbridge  v.  State,  61  Ala.  75.  beverage,  and  it  beoomes  solely  a  med- 

*  Carson  v.  State,  69  Ala.  235.  ioine,  then  the  doctrine  of  the  text 

*  Suprat  §  88.  State  v.  Thomburg,  ceases  to  apply.  See  State  v,  Laffer, 
16  S.  C.  482 ;  Woods  r.  SUte,  36  Ark.  38  Iowa,  422 ;  Rossell  v.  Sloan,  33  Vt. 
36.  656 ;  Holmes  v.  State,  88  Ind.  145.    /n- 

4  See  infra,  §   1519.     Where,  how-    fra,  §  1512  a. 
ever,  the  character  of  the  liquor  is  so       *  Infra,  §  1512  a. 
changed  that  it  cannot  be  used  as  a 
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the  statute  prohibits  selling  to  them,  appear  sober.^  Any  diseased 
craving  on  the  part  of  a  purchaser  becomes  a  sickness,  which  makes 
the  sale  one  for  ^'  medical  use."'  If  pretexts  such  as  these  are 
sustained,  the  worst  vendors  of  the  worst  liquors  would  be  the  best 
protected  by  the  law.  They  have  only  to  be  brutishly  ignorant  as 
to  the  character  of  the  liquor,  the  purpose  of  the  purchase,  and 
(when  sales  to  minors  are  prohibited)  the  age  of  the  vendee,  to  go 
free.*    But  the  law  declares  that  such  ^^  ignorance"  is  no  defence.^ 

VII.  AUTREFOIS  ACQUIT.* 

§  1508.   A  conviction  for  retailing  to  one  person  is  no  bar  to  an 
indictment  for  retailing  to  another,  though  the  act  of 
selling  charged  in  the  second  indictment  was  anterior  to   most  be 
the  finding  of  the  bill  on  which  the  conviction  was  had.*  ^^^^^ 
So,  where  two  bills  for  retailing  were  found  against  the 
defendant  at  the  same  time,  and  the  first  charged  a  retailing  to  A. 
B.,  and  to  divers  other  persons ;   the  second  a  retailing  to  C.  D., 
and  to  divers  other  persons,  and  a  conviction  was  had  on  the  first 
indictment,  and  it  was  pleaded  in  bar  of  the  second ;  it  was  held, 
that  the  words,  ^^  and  to  divers  other  persons,"  in  both  indictments, 
could  be  rejected  as  surplusage,  and  the  plea  in  bar  was  overruled.' 

An  indictment  for  specific  sales  is  not  barred  by  a  conviction  of 

^  Candj  V.  LeCooq,  51  L.  T.,  N.  8.  60.     As  dissenting,  see  Crabtree  v. 

265.  State,  30  Obio  St.  382 ;  Brown  v.  State, 

*  Holmes  v.  SUte,  88  Ind.  145.  24  Ind.  113;  Fahrbaoh  v.  SUte,  Ibid. 

*  See  mpra,  §  88 ;  Crampton  v.  State,  77 ;  SUte  v.  Kalb,  14  Ibid.  403 ;  Rob- 
37  Ark.  108.  As  to  proof  of  sale  to  inios  v.  State,  63  Ibid.  235 ;  where  it 
minor,  see  Siegle  v.  People,  106  111.  89.  was  held  ihtkiy  due  care  having  been  ^urum^ 

*  See  rapro,  §  88,  where  the  cast«  on  honest  belief  is  a  defence.  In  Ala« 
this  question,  on  both  sides,  are  given  ;  bama,  where  the  offence  is  selling  to  a 
infra f  §  1509.  S.  P.,  U.  S.  v.  Dodge,  1  **  known*'  dmnkard,  tdenter  must  be 
Dead/,  186 ;  Barnes  v.  State,  19  Conn,  proved.  Smith  v.  State,  55  Ala.  1. 
398 ;  Com.  v,  Ooodman,  97  Mass.  117 ;  In/ra^  $  1512  a. 

Com.  ».  Emmons,  98  Ibid.  6 ;  Com.  v.  »  See,  generally,  Whart.  Cr.  PI.  &  Pr. 

Lattinville,   120    Ibid.    385;   Com.  r.  §472. 

Finnegan,  124  Ibid.  324 ;  State  v.  Hanse,  •  State  v.  Ainsworth,  1 1  Vt.  91 ;  SUte 

71  N.  C.  518 ;  McCutcheon  v.  People,  v.  Cassety,  1  Rich.  90.    See  per  contra^ 

69  111.  601 ;  Farmer  v.  People,  77  Ibid.  SUte  v.  McBride,  4  McCord,  332,  over- 

322;  State r. Cain,  9  W.Va. 559;  Ulrich  ruled  bj  SUte  v.  Cassetj,  as  above; 

V.  Com.,  6  Bush,  400 ;  SUte  o.  Heck,  23  and  see  Com.  v.  Mead,  10  Allen,  396. 

Minn.  549 ;  SUte  v.  Hartfiel,  24  Wis.  '  SUte  v.  Cassetur,  1  Rich.  90. 
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being  at  about  the  same  period  of  time  a  common  seller.^  Clearly 
ifl  a  conviction  or  aoqaittal  of  a  disorderly  or  tippling  house,  as  a 
nuisance,  no  bar  to  an  indictment  for  specific  sales,  or  for  being  a 
common  seller,'  and  the  converse  holds  good.*  The  same  rule  also 
applies  to  keeping  for  sale  and  selling.^ 

An  acquittal  for  a  sale  to  a  ^^ person  unknown"  is  no  bar  to  a 
prosecution  for  a  sale  to  A.  B.,  unless  the  prosecution's  case  in  both 
instances  is  the  same.* 

When  there  are  a  series  of  sales  distinctly  separated  as  to  time, 
they  may  be  separately  prosecuted  when  the  statute  makes  single 
sales  indictable,*  even  though  the  defendant  could  have  been  prose- 
cuted for  all  the  sales  together  as  a  '^  common  seller,"  or  as  keeping 
a  "  tippling  house,"  or  other  nuisance ;'  though  it  is  otherwise  when 
the  first  indictment  avers  a  continuous  offence;  in  which  case  a 
conviction  or  acquittal  bars  a  subsequent  prosecution  for  any  ingre- 
dient of  such  offence.* 

Keeping  liquor  witii  intent  to  sell  is  a  distinct  offence  from  keep- 
ing a  liquor  nuisance.* 

A  conviction  of  the  husband  for  maintaining  a  liquor  nuisance 
may  be  no  bar  to  a  conviction,  on  the  same  evidence,  of  the  wife.** 

1  Whart.  Cr.  PI.  &  Pr.  §  472;  State  see  Whart.  Cr.  PI.  &  Pr.  §  456;   Mo- 

V,  Coombs,  32  Me.  527 ;  State  r.  Maher,  Bride's  Case,  4  McCord,  332. 

85  Ibid.  225  ;   State  v.  Innes,  53  Ibid.  •  That  ''drinks"  Ukenin  suocesson 

536  ;    Com.   v.  Hogan,  97    Mass.  122.  maj  be  severed,  see  Weireter  o.  State, 

SUte  V,  Moriartj,  50  Conn.  415 ;  SUte  69   Ind.  269  ;   SUte  v.  Small,  31  Mo. 

V.  Johnson,  3  R.  I.  94;  Com.  v.  Ken-  197. 

nedy,  97  Mass.  224;   Heikes  v.  Com.,  7  State  v.  Orames,  68  Me.  418;  Tnt- 

26  Penn  St.  513,  though  see  eontrUf  nn-  tie  v.  Com.,  2  Gray,  505 ;  Com.  v.  Por- 

der  statutes.  State  v.  Natt,  28  Vt.  598 ;  ter,  4  Ibid.  426.     See  as  to  sales  by 

Miller  v.  State,  3  Ohio  St.  475.  *'  reUil,"  infra,  §  1514a ;  Weil  v.  State, 

*  State  v.  Linooln,  50  Vt.  644;  SUte  52  Ala.  19 ;  Lawson  v.  State,  55  Ibid. 
o.  InnesB,  53  Me.  536 ;  Com.  v.  MoCau-  118. 

ley,  105  Ma^is.  69 ;  State  o.  Williams,  *  Com.  v.  Robinson,  126  Mass.  259 ; 

80  N.  J.  L.  (1  Vroom,)  102     Martin  v.  citing  Com.  v.  Armstrong,  7  Gray,  49 ; 

State,  59  Ala.  34.  Whart.  Cr.  PI.  k  Pr.  §  472. 

*  Whart.  Cr.  PI.  &  Pr.  §  472;  Stote  •  Com.  v.  McShane,  110  Mass.  502; 
V,  Moriarty,  50  Conn.  415.  see  Whart.  Cr.  PI.  &  Pr.  §  472. 

«  State  V.  Head,  3  R.  1. 135.  ^  Com.  o.  Welsh,  97  Mass.  593.    See 

*  State  V.  Birmingham,  Busbee,  120 ;    n^nti,  §§  79-81 ;  infra,  §  1509. 
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VIII.    HUSBAND  AND  WIFB. 

§  lt509.  A.  feme  covert  may  be  jointly  indicted  with  her  husband 
for  an  illegal  sale  made  with  his  approval,  though  he  was  ^^^  ^^^^ 
at  the  time  absent.*    If  made  by  her  in  his  absence,  and  ™*y  ^J^ 

■^   .  ,       '    ,         sponsible 

not  under  his  command,  though  in  the  house  in  which  for  sales, 
they  live  and  trade  together,  she  may  be  indicted  singly.'  band  for 
She  may,  with  the  same  limitation,  be  responsible  for  ^*^e'«aaice 
such  a  sale  when  she  is  living  separate  and  apart  from  her  husband, 
and  the  sale  is  without  his  approval.*  But  the  husband  may  be  liable 
if  he  have  a  guilty  prior  knowledge  of  his  wife's  acts,  and  the  business 
is  done,  without  his  interfering  to  stop  it,  in  the  common  domicil,^ 
though  she  does  business  on  her  own  account,  and  has  taken  out 
a  United  States  license  as  retail  dealer.'  He  is  liable,  also,  if  he 
make  or  countenance  the  sales,  though  the  house,  or  its  apparatus 
for  liquor  selling,  are  owned  separately  by  the  wife.'  And  it  has  been 
ruled  in  Massachusetts  that  even  under  the  married  women's  acts,  if 
a  married  woman  keep  intoxicating  liquors  for  sale  in  violation  of 
law,  in  a  house  occupied  by  herself  and  her  husband,  and  her  husband 
aid  her  in  such  keeping ;  or  if,  without  actually  and  actively  aiding 
her,  he  is  present,  and  has,  or  ought  to  have,  knowledge  of  the  fact 
and  of  her  intent,  he  can  be  convicted  of  such  illegal  sale  or  keeping,^ 

1  See  mpra^  §§  79-81 ;  State  v.  Colby,  *  Com.  o.  Wood,  97  Mass.  225 ;  Com. 

55  N.  H.  72 ;   State  v.  Roberts,  Ibid.  v.  Barry,  115  Ibid.  146 ;  Com.  v.  Ken- 

483  ;    Com.   v,  Tryon,  99  Mass.  442 ;  nedj,  119  Ibid.  211 ;    Com.  v.  Carroll, 

Com.  o.  Kennedj,  119  Ibid.  211 ;  Com.  124  Ibid.  30.    See  Hensley  v.  State,  52 

V.  Hamor,  8  Grat.  698.  Ala.  10 ;  see  nipra,  §  81 ;  infra,  §  153U 

*  R.  V.  Crofts,  2  Stra.  1120 ;  State  v.  *  Com.  9.  Barry,  115  Mass.  146 ;  Com. 

Haines,  35  N.  H.  207 ;  Com.  v.  Murphy,  v,  Pratt,  126  Ibid.  462 ;  Mnlvey  v.  SUte, 

2  Qray,  510 ;  Com.  v.  Welsh,  97  Mass.  43  Ala.  316. 

593 ;  Com.  v.  Roberts,  132  Ibid.  267  (a  f  Com.  v.  Welch,  97  Mass.  593 ;  Com. 

case  of  statutory  nuisance).    Supra,  §§  r.  Barry,  115  Ibid.  146 ;  Com.  v.  Carroll, 

79-^1.  124  Ibid.  30  ;   Com.  o.  Pratt,  126  Ibid. 

'  Ibid.;    Pennybaker    v.    State,    2  462.    That  at  common  law  the  husband 

Blackf.  484 ;  State  v.  Collins,  1  McCord,  cannot  under  such  circumstances  de- 

355.    Supra,  §§  79-81.  fend,  on  the  ground  that  he  had  remon- 

«  Com.  V.  C-oughlin,  14  Gray,  389 ;  strated  with  his  wife  for  such  sales,  see 

Com.  V,  Gannon,  97  Mass.  547 ;  Com.  v.  State  v.  McDaniel,  1  Houst.  C.  C.  506. 

Reynolds,    114  Ibid.  306 ;    Geuing  p.  And  see  State  v.  Colby,  55  N.  H.  72 ; 

State,   1  McCord,   572.      See  State  v.  Com.  v.  Barry,  115  Mass.  146 ;  State  v. 

Colby,  55  N.  H.  73 ;    SUte  v.  Roberto,  Roberts,  55  N.  H.  483 ;  Com.  v.  Rey- 

Ibid.  483.  nolds,  114  Mass.  306. 
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even  though  he  has  no  share  in  the  profits.*  But  if  his  wife  have 
a  license,  this  protects  her  husband  when  acting  for  her.' 

IZ.   AVKRBfENT  AND  PROOF  OF  VENDEE. 

§  1510.  The  prevalent  opinion  is  that  in  an  indictment  against  a 
Prevalent  P®™^^  ^^  selling  spirituous  liquors  by  the  small  measure, 
opinion  is     without  a  license,  it  is  not  necessary  that  it  should  be 

th&t  vendee 

need  not  be  averred  to  whom  the  sale  was  made,  or  the  number  of 
named.  ^|^^  vendees.'  But  in  some  States,  and  on  principle  with 
greater  apparent  reason,  it  is  determined  that  in  the  indictment  the 
name  of  the  person  to  whom  the  sale  was  made  must  be  specified,  if 
known.^  But  in  view  of  the  fact  that  the  ofience  is  not,  like  assault, 
directed  against  an  individual,  but,  like  nuisance,  directed  against 
the  community,  we  may  reconcile  ourselves  to  the  more  convenient 
practice  of  omitting  the  name  of  the  vendee  in  all  cases  where  the 
statutes  forbid  sales  irrespective  of  persons. 

When  the  defendant  is  charged  with  being  a  '^  common  seller," 
then  it  is  agreed  on  all  sides  that  the  vendee  need  not  be  named.' 

>  Con.  9.  Kennedy,  119  Mass.  211.       41  Ibid.  220  ;  Whart.  Cr.  PI.  k  Pr.  » 

>  State  V.  Hant,  29  Kan.  762.  Ill ;  Whart.  Cr.  Ev.  §  97. 

*  Sute  V.  Manger,  15  Vt.  290;  Peo-  In  Rough  v.  Com.,  78  Penn.  St.  496, 
pie  V.  Adams,  17  Wend.  475 ;  Osgood  the  name  of  the  vendee  was  left  blank. 
V.  People,  39  N.  Y.  449 ;  State  v.  Web-  It  was  held  that  it  was  within  the  dis- 
ster,  5  Halst.  293 ;  Com.  v.  Dove,  2  oretion  of  the  ooart  below  to  amend  it 
Va.  Cas.  26 ;  Halstead  v.  Com.,  5  Leigh,  hj  inserting  the  vendee. 
724 ;  Com.  v.  Smith,  1  Grat.  553 ;  SUte  <  Com.  9.  Thnrlow,  24  Pick.  374 ; 
9.  Pendergast,  20  W.  Va.  672 ;  State  State  v.  Dojle,  11  R.  I.  674 ;  State  9. 
V.  Mase,  4  Dev.  k  B.  319  ;  Morrison  9.  Plainfield,  44  N.  J.  L.  118 ;  State  9. 
Com.,  7  Dana,  219 ;  State  9.  Stalej,  3  Steedman,  8  Rich.  312 ;  State  9.  Jack- 
Lea,  565  ;  Rilej  9.  Sute,  43  Miss.  397 ;  son,  4  Blackf.  49 ;  MoLanghlin  9.  State, 
State  9.  Rogers,  39  Mo.  431 ;  State  9.  45  Ind.  338 ;  Wreidt  9.  State,  48  Ibid. 
Jaques,  68  Ibid.  260 ;  Cannadj  9.  Peo-  579 ;  Wilson  9.  Com.,  14  Bash,  159 ; 
pie,  17  Ibid.  158 ;  Rioe9.  People,  38  Ibid.  Dorman  9.  State,  34  Ala.  216  ;  Capriu 
435  ;  Green  9.  People,  21  Ibid.  125 ;  9.  State,  1  Md.  569 ;  SUte  9.  Walker, 
Smonse  9.  SUte,  49  Iowa,  634 ;  SUte  3  Barring.  547 ;  Neales  9.  State,  10  Mo. 
9.  Gammer,  22  Wis.  441  ;  SUte  9.  499  ;  overraled  by  State  v.  Rogers,  39 
Schweiter,  27  Kan.  499;  Carter  9.  Ibid.  431.  See  nipra,  §1493;  Whart.  Cr. 
State,  68  Ga.  626  ;  Powell  9.  SUte,  69  Ev.  §  97 ;  Whart.  Cr.  PI.  k  Pr.  §  111. 
Ala.  10;  SUte  9.  Knhn,  24  La.  Ann.  *  SuprOf  §  1502.  See  SUte  9.  Cot- 
474;  SUte  9.  Pamell,  16  Ark.  506;  tie,  15  Me.  473,  where  the  selling  waa 
Johnson  9.  SUto,  40  Ibid.  453 ;  Cochran  averred  to  '*  divers  persons ;"  Com.  9. 
V.  SUte,  26  Tex.  678 ;  Bute  9.  Heldt,  Hart,  11  Cash.  130,  where  it  was  held 
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§  1511.  Where  the  vendee  mast  be  named,  and  his  name  was  at 
the  finding  unknown,  it  is  enough  so  to  aver  it,  and  it  will 
be  no  variance,  though  it  appear  that  subsequently  to  the  may^be 
finding  the  name  became  known.^    If,  however,  the  name  «^;iTed  as 

^o  '  '  unknown. 

were  known  to  the  grand  jury,  or  could  have  been,  if  they 
asked,  the  variance  may  be  fatal.' 

§  1512.  Where  the  vendee's  name  is  averred,  a  variance  may  be 
fatal.*   And  this  is  the  case  where  the  allegation  is  a  sale  y^^^^ 
to  A.,  and  the  proof  is  a  sale  to  A.  and  B.^    In  such  when 
cases  whether  the  names  are  idem  ionans^  is  for  the  jury.*  must  be 
An  allegation  in  an  indictment  that  the  defendant  sold  P^^^* 
spirituous  liquors  to  A.,  is  proved  by  evidence  that  A.  bought  the 
liquors  of  the  defendant  for  B«,  at  B.'s  request,  and  with  his  money, 
without  disclosing  that  fact  to  the  defendant.*    Where,  however,  the 
agency  is  disclosed,  the  sale  in  States  where  the  law  requires  the 
vendee  to  be  named  must  be  averred  to  have  been  to  the  principal 
and  not  to  the  agent  J 

The  rule  in  cases  where  the  act  derives  its  illegality  from  the 
character  of  the  vendee  is  elsewhere  considered.* 

Z.  AVERMENT  AND  PROOF  OF  SALE. 

1.  Sow  Sale  is  to  be  averred*^ 

§  1512  a.  As  has  been  already  incidentally  seen,  statutes  are  in 
force  in  several  jurisdictions  prohibiting  sales  of  intoxicating  liquors 

that  the  averment  of  partionlar  sales  Brown  v.  State,  48  Ind.  88 ;  State  v* 

ooold  be  rejected  as  Burplnsage.  Wolf,  46  Mo.  584. 

>  Whart.  Cr.  Er.  §  97 ;  Robenon  v.  *  Com.  o.  Mehan,  jm^ra,  dting  E.  v. 
LambertTille,  88  N.  J.  L.  69 ;  SUte  v.  Davis,  2  Den.  C.  C.  231 ;  Whart*  Cr. 
Bryant,  14  Mo.  840 ;  Blodget  v.  Stote,  £▼.  i  96. 

8  Ind.  408;   Aihlej  v.  State,  92  Ind.  *  Com.  v.  Perl^,  2  CiiBh.659 ;  Com. 

559  ;  Stote  o.  Carter,  7  Humph.  158.  v.  Gormlej,  188  Man.  580. 

>  Blodget    V.    Stote,  3    Ind.    408 ;  ^  Com.  v.  Rembj,  2  Gray,  508. 
Whart.  Cr.  Bt.  §  97.  •  Supra,   i    1507;  infra,   §  1512  a; 

*  Com.  o.  Shearman,  11  Cosh.  546 ;  Anltfather  v.  Stote,  4  Ohio  St.  467. 

dting  Com.  o.  Hall,  8  Pick.  888 ;  Com*  •  That  it  is  enongh  if  indictment 

p.  Brown,  2  Gray,  358 ;  Com.  v,  Mehan,  follow  stotute,  see  generally  Stote  9. 

11  Gray,  821 ;  Com.  v.  O'Heam,  182  Wentworth,  65  Me.  234 ;  Whiting  v. 

Mass.  553 ;  Com.  v.  Whelan,  134  Ibid;  Stote,  14  Conn.  487 ;  State  v.  Miller, 

206.    See  0.  8.  v.  Howard,  8  Somn.  24  Ibid.  522 ;   Com.  v,   Hiokey,  126 

12.  Mass.  250 ;  Glaw  v.  Com.,  33  Grat.  827 ; 

«  Iieley   v.  State,    8   Blaokf.  408 ;  Stote  v.  Connor,  30  Ohio  St.  405 ;  Stote 
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to  minors  and  to  drunkards.  These  specific  prohibitions  come  in  most 
Sales  to  cases  to  our  notice  from  the  fact  that  in  cases  in  which 
miQora  and  it  can  be  done  with  any  plausibility,  the  defence  is  set 

druDkardB  %     ^     %    •  t  t*     t         <i.  i  <■  %  i  i 

specially  up  that  the  defendant  did  not  know  that  the  purchaser 
prohibited.  ^^  ^  minor  or  was  a  drunkard.  All  that  would  be 
necessary,  were  such  a  defence  admitted,  to  enable  the  dram-seller 
to  defy  the  law  triumphantly  in  such  cases,  would  be  for  him  to  be 
invincibly  ignorant  of  the  character  of  those  coming  to  him  to  pur- 
chase ;  and  thus  the  most  stolid  and  wicked  of  dram-sellers  would  be 
those  whom  the  law  would  most  effectually  protect  in  their  nefarious 
work.  Hence  it  is  that  most  statutes  prohibiting  sales  to  minors 
and  to  drunkards  do  not  include  the  qualification  '^  knowingly," 
and  the  better  opinion  is  that,  under  such  statutes,  eyen  honest  igno- 
rance on  the  defendant's  part,  though  ground  for  an  appeal  to  execu- 
tive clemency,  is  no  defence  in  bar.^  On  the  other  hand,  it  is  held 
in  some  jurisdictions  that  when  the  defendant  can  show  that  he  took 
due  care  to  inquire  as  to  the  purchaser's  status  so  far  as  it  involves 
the  right  to  buy  intoxicating  drinks,  this  is  a  defence.'  In  any 
yiew,  when  the  statute  includes  the  qualification  ^^  knowingly,"  then 
no  conviction  can  take  place  unless  guilty  knowledge  be  proved.* 

V.  Joyner,  81  N.  G.  S34 ;  State  v.  Bui-  flel,  24  Wis.  60 ;  Redmond  v.  State,  36 

lard,  13  Ala.  413 ;  State  v,  Odam,  2  Ark.  58 ;  Crampton  v.  State,  37  Ibid. 

Lea,  220 ;  Sute  v.  Smoase,  49  Iowa,  108 ;  Edgar  v.  SUte,  Ibid.  219. 

634.  >  Brown  v.  SUte,  24  Ind.  113 ;  Fabr- 

>  See  ntpra,  $$  88, 1507.  As  to  nega-  bach  v.  State,  Ibid.  77 ;   Robinins  v. 

tiving  permission  of  parent  or  guardian.  State,  63  Ibid.  235  ;  Robinins  v.  State, 

see  mpra,  i  1499.    That  this  is  the  67  Ibid.  94 ;  Fanlks  v.  People,  39  Mich, 

rule  with  regard  to  sales  to  minors,  see  200 ;  State  v.  Bonoher,  59  Wis.  477 ; 

Com.  V.  Emmons,  98  Mass.  6  (where  it  Adler  v.  State,  55  Ala.  16.    See,  also, 

was  held  in  a  prosecution  for  admitting  Ohio  cases  as  to  tdenter  in  sales  to 

a  minor  to  gamble  that  evidence  that  drunkards  to  be  hereafter  noticed,  and 

the ' '  minor"  represented  himself  of  full  explanation  of  these  eases  given,  wpra, 

age  was  inadmissible,  and  that  the  tci-  §  88. 

enter  was  irrelevant)  ;  Roberge  v.  Bum-  *  See  Marshall  r.  State,  49  Ala.  21 ; 

ham,  124  Ibid.  277  ;  Com.  i^.  Finnegan,  Smith  v.  State,  24  Tex.  547  ;  Cf,  Felton 

Ibid.  324  (where  the  same  doctrine  was  v»  U.  S.,  96  U.  S.  699.  As  to  the  anala- 

applied  to  the  sale  of  liquors)  ;   Mc-  gous  case  of  gambling  with  minors,  see 

Cutcheon  v.  People,  69  III.  601  (affirm-  tupra^  §  1465  d, 

ing  Ells  V.  People,  4  Scam.  509) ;  Farmer  In  Siegel  v.  People,  106  lU.  89,  it  was 

V.  People,  77  Ibid.  322;  Humpeler  9.  Peo-  held  that  the  sale  of  three  glasses  of 

pie,  92  Ibid.  400;  State  17.  Cain,  9  W.Va.  beer  to  an  adult  bj  a  saloon-keeper, 

559  ;  State  v.  Oilmer,  Ibid.  641 ;  Ulrich  the  adult  paying  therefor,  and  giving 

V.  CJom.,  6  Bush,  400 ;  State  v.  Hart-  one  of  the  glasses  of  beer  to  a  minor, 
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The  same  distinctions  are  taken  with  regard  to  sales  to  drunkards.^ 
When  the  offence  consists  in  the  vendee's  minority,  such  minority 
at  the  time  of  sale  should  be  averred,'  and  so  of  drunkenness,  using 
the  terms  of  the  statute.* 

who  drinks  tbe'same,  does  not  bj  itself  was  on  a  statute  making  the  offence  to 

make  the  seller  liable  under  the  stat-  sell  to  a  person  of  known  intemperate 

ute,  although  the  minor  may  have  fur-  habits. 

nished  the  money  with  which  to  pro-  In  Barnes  v.  State,  auproy  it  was  said 

cure  the  same,  the  seller  not  knowing  hy  Ellsworth,  J.,  for  the  court,  that 

or  haying  reason  to  know  that  fact.  '*  knowledge  of  one's  character,  as  a 

It  was  said  \>y  the  court,   however,  common  drunkard,  is  not  essential  to 

that  a  case  might  arise  where  the  bar-  subject  the  offender  to  the  penalty  of 

keeper  ought  to  know,  from  the  oircum-  the  law,"  and  it  was  held  that  the 

stances,  that  the  person    purchasing  same  rule  applies  to  unlawful  sales  to 

liquor  is  being  used  bj  a  minor  as  a  minors  and  students  in  colleges.     In 

screen  to  conceal  his  own  participation,  Humpeler  v.   People,  supra,  Craig,  C. 

and  in  such  case  the  vendor  would  be  J.,  giving  the  opinion  of  the  court,  said, 

liable  under  the  statute.    The  qnes-  *'  The  statute  makes  a  sale  to  a  person 

tion,  however,  whether  such  facts  exist  in  the  habit  of  getting  intoxicated  a 

should  be  submitted  to  the  Jury  on  the  crime,  and  that,  too,  without  regard  to 

evidence.  the  question  whether  the  vendor  had 

It  is  otherwise  under  a  statute  which  knowledge  of  the  habits  of  the  person 

prohibits  all. persons  from  ** letting"  to  whom  the  sale  was  made  or  not." 

minors  have  intoxicating  drinks.  State  See,  also,  State  v.  Hubbard,  60  Iowa, 

V.  Munson,  25  Ohio  St.  318.  466.    As  to  statutory  notice  to  be  given 

How  age  is  to  be  proved  is  elsewhere  in  cases  of  habital  drunkards,  see  Engle 

discussed.   Whart.  Cr.  Ev.  §§  236,311,  v.  SUte,  97  Ind.  122. 

459.    See  HiU  v.  Eldredge,  126  Mass.  •  Aultfather  v.   State,  4   Ohio  St. 

234 ;  Vangorden  v.  State,  49  Ind.  518 ;  467  (aff.  Miller's  Case,  3  Ibid.  475) ; 

Robinius  v.  State,  63  Ibid.  235 ;  State  Grunkemeyer  v.  SUte,  25  Ibid.  548 ; 

V,  Cain,  9  W.  Va.  559  ;  Johnson  v.  State  v.  Shoemaker,  4  Ind.  100  (where 

People,  83  HI.  431 ;  Bain  v.  State,  61  it  was  held  that  the  negation  of  per- 

Ala.  751.    That,  in  a  doubtful  case,  mission  must  be  exhaustive)  ;  Meyer  v. 

the  jury  ought  not  to  rely  exclusively  State,  50  Ind.  18  (where  this  rule  was 

on  inspection,  see  Ihringer  v.  State,  modified)  ;  Newman  v.  State,  63  Ga. 

53  Ind.  251.    But  see  State  v.  Arnold,  533  (where  it  was  held  that  negation  of 

13  Ired.  184.  '*  irom  mother,"  under  the  statute,  was 

>  Cundy  r.  Le  Cooq,  51  L.  T.  (N.  S.)  not  sufficient,  unless  the  father's  death 

265 ;  George  o.  Gobey,  128  Mass.  289 ;  was  averred) ;  State  v,  Bmerick,  35 

Barnes  v.  State,  19  Conn.  398 ;  Hum-  Ark.  324  (where  it  was  held  that  the 

peler  r.  People,  92  111.  400;  State  v.  negation  must  extend  to  the  guardian). 

Heck,  23  Minn.  549  ;  SUte  r.  M'Ginnis,  *  State  v.  Connor,  30  Ohio  St.  405 ; 

30  Ibid.  52.  See,  contra.  Miller  v.  State,  Berry  v.  State,  67  Ind.  222  (aff.  SUte  r. 

5  Ohio  St.  275  ;  Crabtree  v.  SUU,  30  Snyder,  66  Ibid.  203)  ;  Tatum  v.  SUte, 

Ibid.  282 ;  SUnley  v.  SUte,  23  Ala.  27 ;  63  Ala.  147  (where  it  was  held  that, 

Smith  V.  SUte,  55  Ibid.  1.   Atkins  v.  after  sUting  that  the  defendant  was  of 

SUto,  60  Ibid.  45,  apparently  contra^  known  intemperate  habits,  it  is  not 
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§  1512  h.  The  limitationg  of  the  Btatute  as  to  the  offence  must  be 

followed  in  the  indictment.^  Hence  the  allegation,  drank 

of"tatute*    ^^  ^^®  premises,  when  part  of  the  statutory  offence,  must 

to  be  foi-      te  specific'    But  unless  part  of  the  enacting  clause,  the 

qualification  ^'  not  to  be  drunk  where  sold"  need  not  be 

in  the  indictment.' 

§  1512  c.  In  some  statutes  there  is  a  specific  prohibition  of 
Limitation  ^^^''^^K  Jiq^oP  within  certain  distances  from  schools  or 
as  to  neigh-  churches.   In  such  cases  the  limitation  must  be  expressed 

borhood  of     .,.,.  ^         *i.«  «.  ,^»«, 

Bchoou  or  in  the  indictment  and  the  proof  must  correspond.^  The 
c  urc  es.  ^^^^  ^^^^^  ^^^  ^^^  down  in  reference  to  statutes  pro- 
hibiting drinking  ^^  saloons"  to  be  opened  in  the  neighborhood  of 
places  where  elections  are  held.' 

§  1513.  Where  a  statute  selects  a  particular  kind  of  liquor,  using 

the  term  not  generically,  but  specifically,  on  account  of  its 

deecription    particular  danger  to  the  community  (as  extreme  instances 

fluffid^t     ™^7  ^^  taken  as  illustrations  absinthe,  and  preparations 

of  opium),  then  the  liquor  in  question,  in  a  prosecution 

of  its  seller,  must  be  described  by  the  statutory  name.'    Where, 

neoeBsarj  to  negative  pbyaicianB'  pre-  is  it  neoessarj  to  aver  that  liquor  sold 

Boription,  was  not  made  hy  the  defendant,  though 

>  See  SUte  v»  Orton,  41  Ark.  305 ;  this  limitation  is  in  the  statnte.    State 

State  V,  Cathej,  Ibid.  v.  Joyner,  81 N.  G.  34.  That  exoeptions 

*  Teft  V.  Com.,  8  Leigh,  721 ;  State  v,  as  to  liquor  sold  in  package  need  not 
Charlton,  11  W.  Va.  332  (where  the  be  negatived,  see  State  v.  Shaw,  35  N. 
place  was  stated  disJunotiT<^ljr,  which  H.  217. 

was  held  defective)  ;  Higgins  v.  Peo-  *  Com.  v.  Whelao,  134  Mass.  206 ; 

pie,  69  111.  11  (cited  nipra,  §  1499) ;  State  v.  Midgett,  85  N.  C.  538 ;  Block 

State    V.    Freeman,    6    Blaokf.    248  ;  v.  SUte,  66  Ala.  493 ;  Brewer  v.  State, 

Vanderwood  v.    SUte,   60   Ind.   295;  7  Lea,  682;  Tillery  v.  SUte,  10  Ibid. 

Burke  v.  State,  52  Ibid.  461  (holding  35 ;    SUte  v.  Tarver,   11    Ibid.   658 ; 

that  all  the  prohibited  places  should  Hatcher  v.  SUte,  12  Ibid.  368 ;  Wilson 

be  negatived)  ;  Boon  v.  SUte,  69  Ala.  v,  SUte,  35  Ark.  414 ;   Blaokwell  v. 

226  (where  it  was  held  sufficient  to  SUte,  36  Ibid.  178 ;  HoClain,  ex  parley 

state  that  the    defendant    *<did  sell  61  Cal.  436. 

vinous  or  spirituous  liquors  without  a  '  In/ray  §  1832. 

license") ;  Woods  t7.  Ck)m.,  1  Ben.  Mon.  •  Supra,  §  1505.    Seetn/r<>i  §  1522a. 

344 ;  Overshine  v.  Com.,  2  Ibid.  344 ;  SUte  v,  Blaisdell,  33  N.  H.  388  ;  SUto 

Christian  v.  SUU,  40  Ala.  376.    See  v.  Munger,  15  Vt.  290 ;  0>m.  v.  Conant, 

SUU  o.  Smith,  35,Tez.  132.     In  what  6  Qray,  482  ;  Com.  v.  Dean,  14  Ibid, 

oases  the  disjunctive  can  be  used,  see  99 ;  Com.  t;.  Ryan,  9  Ibid.  137  ;  State 

nq)ra,  §  1499.  v.  Fox,  1  Harris  (N.  J.)  152 ;  Downey 

•  Com.  V,  Young,  15  Orat.  664.    Nor  v.  State,  20  Ind.  82 ;  SUU  v.  Carpen- 
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however,  a  generic  term  is  used,  e,  jr.,  intoxicating  liquor,  then  the 
liquor  sold  may  be  designated  by  its  generic  and  not  by  its  specific 
name  ;^  and  this  though  the  statute  uses  ^^  intoxicating  liquor"  in 
the  alternative.'  When,  also,  the  liquor  is  not  specifically  named  in 
the  statute,  and  of  its  intoxicating  properties  the  court  does  not  take 
judicial  notice,  then  it  must  be  specifically  averred  to  be  intoxi- 
cating.* In  cases  of  this  class,  questions  of  technical  variance  are 
of  little  moment.  The  indictment  mav  describe  the  liquor  by  the 
statutory  designation,  and  this  will  be  good,  if  true,  though  it  may 
be  superseded  by  a  popular  alias^ 

§  1514.  When  the  statute  prohibits  sales  of  less  than  a  particular 
measure,  the  indictment  must  aver  the  quantity  sold  to  be 
less  than  such  measure,  in  the  statutory  words,  which  will  to'mwwure. 
be  by  themselves  sufficient.'  It  will  not  be  enough  to 
aver  simply  a  sale  by  a  smaller  measure.*  Thus  it  is  not  enough  to 
aver  selling  a  ^^  pint,"  when  the  statute  makes  illegal  the  selling  of 
<<  a  less  measure  than  a  quart."  The  indictment  must  aver  the  sell- 
ing of  ^'  a  less  measure  than  a  quart."^  But  when  every  mode  of 
sale  is  illegal,  any  kind  of  measure  known  to  law  may  be  averred.* 
And  when  all  sales  are  prohibited  irrespective  of  measure,  then  it 
is  enough  merely  to  aver  the  sale.* 

ter,   Ibid.  219,  and  other  cases  cited  .  •  Com.  v.  Odlin,  23  Pick.  275  ;  Zar- 

aupra,  §  1505.  resseller  v.  People,  17  III.  101 ;  Noeoker 

1  Com.   V.  Blaisdell,  33  N.  H.  388 ;  v.  People,  91   Ibid.   468  ;  Welreter  v. 

Com.  V.  Conant,  6  GrajT,  482 ;  Com.  V.  State,    69    Ind.    269,   citing    State  i;. 

Odlin,  23  Pick.  279  ;  Simpson  v.  State,  Zeitler,  63  Ibid.  441 ;  SUte  v.  Sbaw,  2 

17    Ind.  444;    Fetterer    r.   SUte,  18  Dev.  198;  State  v.  Arbogast,   24  Mo. 

Ibid.    388;     Downey     v.    State,    20  363. 

Ibid.  82 ;  Leaiy  r.  Stote,  39  Ibid.  360 ;  •  Arbintrobe  v.  State,  67  Ind.  267  ; 

Connell  v.  State ;  46  Ibid.  446  ;  Hooper  Gonpe  v.  State,  Ibid.  37. 

p.  State,  56  Ibid.  153  ;  Wells  v.  State,  7  Sttftra,  §  1505 ;  Com.  v.  Odlin,  23 

69  Ibid.  286 ;  Noonan  v.  SUte,  1  S.  &  Pick.  275 ;  SUte  v.  Shaw,  2  Dey.  198  ; 

M.  562;  SUte  v.  McGinnis,  30  Minn,  thongh  see  Reams  p.  State,  23  Ind.  111. 

52 ;   SUte  p.   Packer,  80  N.  C.  439 ;  *  SUte  p.  Reed,  35   Me.  489 ;  Com. 

SUte  p.  Melton,  38  Mo.  368 ;  SUte  p.  p.  Brown,  12  Met.  522 ;  Cool  p.  State, 

Rogers,  39  Mo.  431.  16  Ind.  355.    A/ra^  §  1523. 

*  SUU  p.  Packer,  80  N.  C.  439.  *  Bnrke  p.  SUte,  52  Ind.  522 ;  State 

*  Com.  p.  Dean,  14  Graj,  99 ;  SUU  p.  Wickej,  54  Ibid.  438 ;  Plnnkett  p. 
p.  Packer,  80  N.  C.  439.  SUU,  69  Ibid.  68  ;  White  p.  State,  11 

^  See  illnstration  as  to  gambling  de-  Tex.  Ap.  476  (nnder  the  "common 
vices,  in  Johnson  p.  SUU,  7  Sm.  &  M.  sense"  sUtnU,  see  suprOf  §  1499)  ; 
163,  cited  jiipra,  §  1466.  Com.  p.  Brown,  12  Met.  522 ;  Kilbnm 
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§  1514  a.  When  the  statute  requires  that  the  sale  should  be 
^*  retail"  in  order  to  be  indictable,  then  that  it  was 
toreuSi"  "  retail"  must  be  averred  and  proved.^  Nor  can  this  pro- 
vision be  evaded  by  lumping  sales,  so  as  to  treat  several 
as  if  they  were  one,'  even  though  these  sales  were  all  on  one 
day.*  <^ Wholesale"  means  a  sale  in  gro9s  for  others  to  retail: 
^^  retail"  means  a  sale  to  the  immediate  consumer  for  personal  use.^ 

§  1515.  In  cases  in  which  the  statute  makes  it  penal  to  ^^  sell  or 
^^  offer  to  sell"  liquor,  '<  sell  and  offer  to  sell"  in  the  in- 

ofier''  not  dictmcnt  is  not  duplicity  ;'  and  so,  mutatis  mutandis^  as 
double.  ^  ^^^  statutory  terms  "  expose  or  keep  for  sale.*  But 
the  statutory  description  of  the  offence  in  this  respect  must  be 
strictly  followed.' 

§  1516  The  price  of  a  sale  need  not  be  averred.* 
Price  need    Payment  may  be  inferred  from  circumstances.* 
averred.  §  1517.  An  indictment  which  avers  generally  that  the 

V.   SUte,    9    Conn.   560.     That  **  one  •  Whart.  Cr.  PI.  &  Pr.  §  251 ;  Barnes 

glass"    will    be    sufficient    under    a  v.  State,  20  Conn.    232.    See  Com.  v. 

statute  making  tlie  sale  of  the  smallest  Eaton,  15  Pick.  273;  Com.  v.  Harris, 

as  well  as  of  the    greatest  quantity  13  Allen,  534 ;  State  o.  Schweiter,  27 

indictable,  see  State  v.  Rust,  35  N.  H.  Kan.  499.    See  State  v.  Teahan,  50 

438  ;  and  so  Hintermaister  v.  State,  1  Conn.  92. 

Iowa,   101,  where  the  allegation  was  *  Com.  v.  Atkins,  136  Mass.  130. 

of  selling  '*  three  glasses  of  whisk ej  ^  Com.  t*.  Byrnes,  126    Mass.  248; 

by  the  dram."    See    Zarresseller    v.  Com.   i;.   Hickey,  Ibid.   250;  State  v. 

People,  17  111.  101.  Campbell,  12  R.   I.  147 ;  Blakeley  v. 

1  Forwood  17.  Stote,  49  Md.  531  (a  case  State,  57  Miss.  680. 

ofsaleof  stock  in  lots);  Lemons  V.  State,  *  Ibid. ;  Com.   v.  Roberts,  1   Cush. 

50  Ala.  180  (a  rerenue  prosecution).  505  ;    Com.   v,  Odlin,   23  Pick.   275  ; 

•  Murphy  r.  State,  1  Ind.  (Carter),  State  v.  Miller,  24  Mo.  532 ;  O'Conner 
366;  Thomas  v.  State,  37  Miss.  353  v.  State,  45  Ind.  347.;  Farrell  v.  State, 
(citing  2  Kent.  Com.  496).  Ibid.  371 ;  State  v.  Clare,  5  Iowa,  509  ; 

*  State  V,  Lowenhaught,  11  Lea,  13  ;  but  see  Divine  v.  State,  4  Ind.  240  ; 
State  r.  Tarver,  Ibid.  658.  Hubbard  v.  State,  11  Ibid.  554,  contra, 

«  State  o.  McBride,  4  MoCord,  332 ;  *  Com.  v,  Reichert,  108  Mass.  482. 

State  V.  Mooty,  3  Hill,  S.  C,  187  ;  Mar-  That  price  is  unnecessary,  see  State 

tin  V,  State,  59  Ala.  34 ;  stipra,  §  1508,  v,      Munger    15    Vt.     295  ;    Com.  v, 

where  the  court  held  that  to  sustain  Churchill,  2  Mete.  (Mass.)  118 ;  Ck)m. 

the  offence  of  engaging  in  the  Intsineas  of  v.  Thayer,  5  Mete.  246  ;  State  v,  Ladd, 

retailing^  the  business  must  be  proved,  15  Mo.  430 ;  though  see  State  r.  Miller, 

but  that  to  prove  retailing,  a  single  24  Mo.  532 ;  State  v.  Melton,   38  Mo. 

sale    is    enough,    citing    Mulvey    v.  368 ;    State  v.  Rogers,  39   Ibid.  431 ; 

State,  43  Ala*  316 ;  Well  v.  State,  52  State    v.   Downer,  21  Wis.  274.      In 

Ibid.  19.  Whart.  Prec.  792  et  seq,^  a  number  of 
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OHAP.  ZXIV.]      ILLICIT  SALE  OF  INTOXICATING   LIQUORS.      [§  1517. 

defendant,  at  a  time  and  place  named,  was  a  ^^  common  Sufficient 

...  to  charge 

•  seller*'  of  intoxicating  liquors,  is  sufficient,  without  set-  as  *'  com- 
ting  forth  any  particular  sales,  or  any  number  of  sales.^   seUer." 
And  so  as  to  charging  a  ^^  tippling-house ;'  or  house  for 
illegal  sale  of  liquors.* 

How  license  is  to  be  negatived  is  already  shown.*  LiceMe. 

An  indictment  on  the  Massachusetts  statute  of  1875,  c.  99, 
charging  the  defendant  in  one  count  with  ^^  keeping  an  open  bar," 
and  in  another  count  with  ^'  keeping  a  public  bar  for  the 
sale  of  spirituous  and  intoxicating  liquors,"  but  not  alleg.  bS^p,™"'* 
ing  that  the  defendant  unlawfully  sold  intoxicating  liquors  P^riy 
or  kept  or  exposed  them  for  sale,  does  not  sufficiently  set 
forth  the  offence  intended  to  be  charged.* 

Under  the  statute  prescribing  that  '^no  person  shall  sell,  or 
expose  or  keep  for  sale,  spirituous  or  intoxicating  liquors,  except 
as  authorized  in  this  act,"  a  complaint,  which  merely  alleges  that 
the  defendant  '^  unlawfully  did  expose  and  keep  for  sale  intoxicating 
liquors,  with  intent  unlawfully  to  sell  the  same  within  this  Com- 
monwealth/' is  insufficient.* 

preoedentfl  of  indiotmentfl,  appiyyed  in  section  of  the  Ohio  statnte  mnst  arer 
TarioQS  States,  is  given,  in  one  of  which  that  the  place  of  sale  was  one  of  pnb- 
is  the  price  averred.  In  State  v.  lie  resort.  Aultfather  v.  State,  4  Ohio 
Finan,  10  Iowa,  19,  it  was  held  that  St.  467.  Under  the  same  statute  it  is 
when  ''selling"  is  averred  no  price  a  sufficient  averment  if  the  place  of 
need  be  lAuned,  bnt  that  it  is  other-  sale  is  described  as  a  tavern,  eating- 
wise  with  the  statutory  allegation  of  hoase,  bazaar,  restaurant,  grocery,  or 
<*  giving  in  consideration,"  etc.,  when  coffee-house,  which  ex  vt  termini  import 
the  consideration  must  be  averred,  a  place  of  public  resort;  but  it  is 
State  V.  Downer,  21  Wis.  274;  see  otherwise  with  *' room,"  which  has  no 
€oiUra,  Divine  v.  State,  4  Ind.  240 ;  such  import.  Ibid. 
Begur  p.  State,  6  Ibid.  451 ;  State  v.  *  Supra,  §  1498  a.  Com.  v.  Rilej, 
Bnckner,  52  Ibid.  278 ;  SUte  v.  Jacks,  14  Bush,  44. 

54  Ibid.  412,  where  the  court  said  that  *  Infra,  §  1528  a.     Supra,  $  1498  a. 

the  indictment  '*  must  aver  a  price  at  Com.  o.  Ryan,  136   Mass.  436,  citing 

which  the  liquor  was  sold,  but  need  Com.  v.  Kelly,  12  Gray,  175. 

not  aver  the  quantity  more  particu-  *  Supra,  §  1499. 

larly  than  to  show  that  it  was  less  than  '  Com.  v.   Hickey,   126  Mass.  250. 

a  quart."  As  to  Kansas,  see  State  v.  Shackle,  29 

*  Com.  V.  Edwards,  4  Gray,  1 ;  Com.  Kan.  341. 

p.  Wood,    Ibid.    11.      Bee  State     v.  •  Com.  p.   Byrnes,  126  Mass.   248. 

Collins,  48  Me.  217.  But  see  Boon  v.  Sute,  69  Ala.  226. 

An   information   under   the  fourth 
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2.  WJuU  are  Sales. 

§  1518.  Sales  <m  credit  are  sales  ;^  but,  unless  there  be  a  delivery, 
a  mere  afinreement  to  sell  is  not  indictable.'    Such  de- 

SaleB  on 

credit  are  liverj,  however,  may  be  through  an  agent,  or  in  some 
statute.        Other  way  constructive.* 

And  80  are  ^  1619*  No  trick,  by  which  a  sale  is  covered  up*  as  a 
drinkB  OD  trade,  or  as  a  free  drink  when  money  is  paid  for  admis- 
or  as  col.  sion,  or  as  a  prior  contribution,  will  be  a  defence.*  If 
lateral.  ^^  liquor  be  directly  or  indirectly  given  for  a  valuable 
consideration,  it  is  a  sale,*  and  so  where  the  '^  drink"  is  thrown  in 
as  part  of  a  meal  paid  for  as  a  whole.'  But  a  bond  fide  gift  is  not 
a  sale.* 

But  by  statute,  however,  in  some  jurisdictions,  giving  away  in- 

>  Com.  V.  Bums,  8  Gray,  482 ;  Ihrig  bought  a  stick  of  oandy  for  ten  o^ts. 

V.  State,  40  Ind.  422.    That  it  is  no  This  was  held  to  be  a  sale.    On  the 

defence  that  the  consideration  was  an  other  hand,  in  Rabe  v.  State,  39  Ark. 

antecedent  debt,  see  Bescher  v.  State,  204,  a  sale  of  **  brandy  peaches,"  there 

32  Ind.  480  ;  State  v.  Poteet,  86  N.  C.  being  a  '*gill  of  liqnor  to  six  peaches," 

612  (Ashe,  J.)  ;  Hill  v.  State,  37  Ark.  was  held  not  to  be  a  sale  of  intoxicat- 

895.  ing  liqnor.    See,  also,  Seager  v.  White, 

*  Pulse  V.  State,  5  Humph.  108 ;  51  L.  T.  N.  S.  261 ;  SUte  v.  Kirkham, 
Archer  v.  Stote,  45  Md.  33.  See  Ste-  1  Ired.  384 ;  Dobson  v.  SUte,  57  Ind. 
▼enson  v.  State,  65  Ind.  409.  69  ;  Young  v.  State,  58  Ala.  358.    That 

*  See  Com.  v.  Greenfield,  121  Mass.  in  indictment  in  such  a  case  only  a 
40 ;  Dobson  r.  State,  57  Ind.  69 ;  Riley  sale  need  be  averred,  see  Com.  v. 
V.  State,  43  Miss.  397.  Thayer,  8  Mete.  525. 

«  See  Com.  v.  Smith,  102  Mass.  144;        •  Com.  r.  Clark,  14  Gray,  867 ;  State 

SUte  V.  MoMinn,  83  N.  C.  668  ;  oiting  v.  Redden,   5   Harring.    (Del.)    505  ; 

BUto  V.  SSrkham,  1  Ired.  884.  Kober  v.  SUte,  1  Ohio  St.  444 ;  Riokart 

Under  the  Massachusetts  sUtute  an  v.  People,  79  111.  85 ;  Massey  v,  SUte, 

exchange,  by  a  distiller,  of  intoxicat-  74  Ind.  368 ;  Klein  v.  State,  76  Ibid, 

ing  liquor  for  grain,  was  held  a  sale.  333;  State  v.  Bell,  2  Jones  (N.  C), 

Com.  V  Clark,  14  Gray,  367,  dting  837,  afllrmlng  SUte   v.    Kirkham,   1 

Mason  v.  Lothrop,  7  Gray,  358.    Aliter  Ired.  384. 

in  Indiana,  Steyenson  o.  State,  65  Ind.       ^  Com.  v.  Worcester,  126  Mass.  256. 

409.  See   Com.  v.  Thayer,   8    Mete.    525; 

*  Richardson  v.  Com.,   76  Va.  St.  Archer  v.  SUte,  45  Md.  33. 

1007  ;  Stockwell  v.  SUte,  85  Ind.  522 ;  •  Allen    v.     State,    14    Tex.    633 ; 

Hollyr.SUte,  14Tex.  Ap.  605.    ^Si^ini,  Schaifner  v.   State,   8  Ohio    St.   642. 

S  1507.  That  a  mortgage  may  be  a  sale,  see 

In  Williams  v.  SUte,  35  Ark.  430,  Hay  v.  Parker,   55    Me.  355,  citing 

''  bitters"  were  '*  given"  to  all  who  Cliapman  v,  Bmery,  Cowp.  280. 
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CHAP.  XZIV.]      ILLICIT  6ALB  OF  IHTOXICATINa  LIQUOfiS.      [§  1519  O. 

toxicating  liquor  is  made  epecificallj  indictable.^  But  euch  statutes 
do  not  cover  giving  wine  or  other  stimulant  to  a  friend  as  a  matter 
of  hospitality,'  or  as  a  land  fide  incident  to  business  relations.* 

Keeping  and  maintaining  a  tenement  used  for  the  illegal  sale  and 
illegal  keeping  of  intoxicating  liquors  is  sustained  by  proof  that  the 
defendant  furnished  intoxicating  liquors  with  meals  supplied  to  cus- 
tomers, the  payment  for  which  included  payment  for  the  liquors.^ 

§  1519  a.  The  bond  fide  delivery  by  a  social  and  limited  club,  of 
spirituous  liquors  by  the  glass  as  refreshment  to  its  mem-    q^^^  ^^ 
bers  at  a  fixed  tax  is  not  a  ^'  sellinir"  under  a  statute  tribution 

not  sales 

prohibiting  the  sale  of  liquor  by  retail,  there  being  no   nnder 
public  sale  to  all  who  should  come,  and  no  use  of  the   '^  " 
club  as  an  evasion  of  the  statute/    But  when  the  ^^  club"  is  a  mere 
trick  to  evade  the  law  and  to  sustain  a  liquor  seller,  sales  by  him 
are  within  the  statute  ;*  and  so  in  Alabama  where  the  statute  makes 
it  indictable  for  any  corporation  to  sell  liquor.^ 

>  Parkinson  o.   State,   14  Md.  184        i  Martin  v,  Stote,  59  Ala.  54. 
(where  the  prohibition   is  limited  to        '' If  the  liquors  really  belonged  to  the 

minors) ;   State  r.  Hopkins,  4  Jones  members  of  the  dab,  and  had  been 

(N.  C),  305 ;  Williams  v.  State,  48  Ind.  previously  purchased  by  them,  or  on 

306.  their  account,  of  some  person  other 

*  Albrecht  v.  People,  78  111.  513  than  the  defendant,  and  if  he  merely 
(Breece,  J.)  ;  Parkinson  v.  State,  ut  tup^  kept  the  liquors  for  them,  and  to  be 

*  Stevenson  o.  State,  65  Ind.  409.  divided  among  them  according  to  a 
That  supplying  by  a  physician  as  part  previously  arranged  system,  these 
of  his  account  is  not  ''selling"  or  (acts  would  not  Justify  the  Jury  in 
"giving"  under  statute,  see  nqn-a,  §  finding  that  he  kept  and  maintained  a 
1506.  nuisance  within  the  meaning  of  the 

*  Com.  V,  Worcester,  126  Mass.  256.  statute  under  which  he  is  indicted. 

*  Graff  t7«  Davis,  L.  R.  8  Q.  B.  D.  There  would  be  neither  selling  nor 
875.  See  Com.  v.  Smith,  102  Mass.  keeping  for  sale.  On  the  other  hand, 
144 ;  Com.  9.  Pomphret,  Sup.  Ct.  Mass.  if  the'whole  arrangement  were  a  mere 
1884,  30  Alb.  L.  J.  403 ;  19  Rep.  115  ;  evasion  ...  he  might  well  be  con- 
Seim  V.  State,  55  Md.  566 ;  Rickart  r.  vioted.  This,  however,  would  be  a 
People,  79  111.  85 ;  Tennessee  Club  v.  question  not  of  law  but  of  fact,  and 
Dwyer,  11  Lea,  452  ;  47  Am.  Rep.  298.  would  fall  wholly  within  the  province 
See,  as  to  gaming  at  *'  clubs,"  wpra,  §  of  the  Jury."  Ames,  J.,  giving  opinion 
1465  b,  of  court  in  Com.  v.  Smith,  102  Mass. 

*  Marmont  v.    State,  48    Ind.    21 ;  144,  148. 
State  V.  Mercer,  32  Iowa,  405. 
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8.  Proof  of  9ale%. 

§  1520.  Sales  may  be  inferred  from  extraneous  facts,  as  well  as 
from  the  testimony  of  the  vendees.^  And  a  fortiori  is 
fofm^  ^  inferential  evidence  sufficient  to  establish  the  charge  of 
from  ^r-  keeping  intoxicating  liquors.'  That  the  place  in  ques- 
tion was  kept  for  illicit  sales  a  few  days  before  the  day 
in  controversy,  may  be  shown  as  corroboration  of  proof  of  sales  on 
that  day.* 

Proof  of  signs  and  other  marks  by  which  the  sale  of  intoxicating 
liquors  in  a  bar-room  may  be  indicated  is  admissible  ;^  though  the 
mere  fact  of  an  innkeeper's  sign  being  kept  in  front  of  a  house  is 
irrelevant,  when  there  is  no  proof  of  a  bar  or  of  intoxicating  drinks." 
The  evidence  in  cases  of  liquor  nuisances  and  of  keeping  prohibited 
liquors  is  elsewhere  considered.* 

Statutes  have  in  some  jurisdictions  been  enacted  as  to  the  burden 

1  U.  S.  V.  Dodge,  1  Deady,  186  ;  State  C.  J.)  ;  Bobbins  r.  People,  95  III.  275 ; 

V,  Oorman,  58  N.  H.  77 ;  State  v.  Ha-  State  v,  Jarrett,  35  Mo.  357 ;  People  v. 

ley,  52  Vt.  77 ;  Com.  v,  Kennedy,  97  Winters,  29  Gal.  658 ;  Whart.  Cr.  Ev. 

Mass.  224 ;  Ck)m.  v.  Cotter,  Ibid.  336 ;  i  799. 

Com.  V.  Van  Stone,  Ibid.  548 ;   Com.  As  to  inference  from  eyasions  and 

V.    Stoehr,    109    Ibid.   365 ;    Com.  v.  suppression  of  proof,  see  Whart.  Cr. 

Dearborn,   Ibid.  368 ;  Com.  v.  Berry,  Ey.  §§  741,  748,  749 ;  Com.  v.  Clark, 

Ibid.   366  ;    Com.   v,  Carr,   111   Ibid.  14  Gray,  367  ;  Com.  v.  Cotter,  97  Mass. 

423 ;    Com.    r.    Shaw,    116    Ibid.    8 ;  336 ;   Com.  v.  Van  Stone,   Ibid.   548 ; 

Com.    V.  Mason,    Ibid.   66 ;    Com.  v.  Com.  v.  Doe,  108  Ibid.  418 ;  Com.  v. 

Oafley,  122  Ibid.  334 ;   Com.  v,  Wal-  Daily,  133  Ibid.  577.    See  R.  v.  Jarvis, 

lace,   123   Ibid.  401 ;   Com.   v,  Kahl-  Dears,  C.  C.  552 ;  7  Cos  C.  C.  53. 

meyer,  124  Ibid.  322 ;  Com.  r.  Levy,  '  Infra^  §  1528  a.    Com.  v.  Gallagher, 

126  Ibid.  240;  Com.  v.  Fraher,  Ibid.  124  Mass.  29;  Com.  v.  Madden,  1  Gray, 

48;  Com.  v.  Mathews,  129  Ibid.  487;  486.    See  Com.  v.  Dunn,   111  Mass. 

Com.  V,  Dailey,  133  Ibid.  577  ;  People  425 ;  Com.  v.  Haher,  113   Ibid.  207  ; 

v.  Hulbat,  4  Denio,  133 ;  SUte  v.  Hnb-  Com.  v.  Hayes,  114  Ibid.  282 ;  Com.  o. 

bard,  60  Iowa,  466 ;  SUte  v.  Ferrell,  Shea,  115  Ibid.  102 ;  Com.  v.  Molvor, 

22  W.  Ya.  759  ;  State  v.  Long,  7  Jones  117  Ibid.  118 ;  Com.  v,  Cronin,  Ibid. 

(N.  C),  24 ;  Haey  t;.  SUte,  31  Ala.  349.  140  ;  Com.  o.  Levy,  126  Ibid.  240  ;  and 

See,  also,  State  v.  Munger,  15  Vt.  290.  other  oases  cited  nipra,  §  1498  a. 

As  to  inference  from  possession  of  *  State  v,  Haley,  52  Vt.  476;  Com. 

materials  for  offence,  see  Com.  v.  Intoz.  v.  Matthews,'  129  Mass.  487. 

Liqnors,  105  Mass.  595 ;  Com.  v.  Van  <  SUte  v.  Wilson,  5  R.  I.  291 ;  see 

Stone,  97  Ibid.  548 ;  Com.  v,  Gallagher,  Com.  v.  Sisson,  126  Mass.  48. 

124  Ibid.  54 ;  Com.  v.  Levy,  126  Ibid.  *  Com.  v.  Madden,  1  Gray,  486. 

240 ;  State  r.  Knott,  5  R.  I.  293 ;  Peo-  •  Supra,  §  1498  a ;  infra,  §  1528  a. 
pie  V.  Hnlbut,  4  Denio,  133  (Bronson, 
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of  proof  in  cases  of  this  class.     These  statutes  are  noticed  in  other 
sections.^ 

§  1521.  The  day  averred  in  the  indictment  is  immaterial.    Proof 
of  any  other  day,  prior  to  the  finding  of  the  bill,  is  enough.' 
But  when  the  averment  is  laid  with  a  cantinuando,  proof  miocria/.™" 
of  sale  within  the  specified  periods  must  be  made.' 

One  who  is  tried  on  several  complaints,  charging  him  with  unlaw- 
ful sales  of  intoxicating*  liquors  to  the  same  person  on  different  days, 
and  convicted  upon  evidence  sufficient  to  prove  only  one  such  sale, 
may  be  sentenced  on  any  of  the  complaints,  and  have  a  new  trial  on 
the  others.^    A  single  sale  constitutes  the  offence.' 

§  1522.  If  the  proof  shows  the  sale  of  an  illegal  amount,  it  is  no 
variance  if  such  amount  does  not  correspond  with  that 
laid  in  the  indictment.'    Where,  however,  statutes,  as  is  im^iueriai 
sometimes  the  case,  make  the  offence  to  consist  in  selling  ^^ 
less  than  a  certain  measure,  then  the  indictment  must  aver,  otherwiae 
and  the  evidence  must  prove,  a  sale  under  such  measure.' 
But  with  this  qualification,  variance  as  to  quantity  is  immaterial  if 
within  the  statutory  limits.    This  is  so  when  a  greater  amount 
(within  such  limits)  than  that  averred  is  proved^'  or  when  the 
proof  is  of  a  less  amount.'     But  the  statute  cannot  be  evaded 
by  selling  a  gallon  (or  a  quart,  as  it  may  be)  as  a  whole,  with  the 
understanding  that  the  buyer  may  tipple  it  in  a  series  of  separate 
drinks." 

§  1522  a.  It  has  been  already  noticed  that  the  name  given  to  a 
<^  drink"  by  the  parties  is  immaterial."    It  may  be  added  that  thb 

>  See  infra,  SS  152S,  1630  a.  •  State  v.  Moore,  14  N.  H.  451  (citing 

*  U.  S.  V.  Riley,  5  Blatoh.  C.  G.'204 ;  SUrk.  on  £▼.  1539)  ;  Windsor  v.  Com., 
State  V.  Hayey,  58  N.  H.  1 ;  Com.  v.  4  Leigh,  680 ;  Brook  v.  Com.,  6  Ibid. 
Carroll,  15  Graj,  409.  See  Com.  v.  634 ;  Keiser  v.  State,  84  Ind.  229.  See 
Wood,  4    Ibid.   11.      See,  generally,  wpra^  §  1514. 

Whart.  Cr.  PI.  k  Pr.  §  120.     Bat  '<  on  '  Supra,  §  1514. 

or  about"  a  daj  is  insaffloient^    See  *  State  v.  Connell,  38  N.  H.  81  (oiting 

Whart.  Cr.  PI.  k  Pp.  §  126.  R.  v.  Gibeon,  6  T.  R.  266)  ;  Winston's 

*  Com.  V.  Briggs,  11  Mete.  (Mass.)  Case,  4  Leigh,  680 ;  Brock  v.  Com.,  6 
594  ;  WhaH.  Cr.  By.  §  103  b.  Ibid.  634. 

«  Com.  9.  Remby,  2  Gray,  508.    See  *  State  v.  Cooper,  16  Mo.  561 ;  State 

Com.  V.  Walton,  11  Allen,  238 ;  Koch  v.  Andrews,  28  Mo.  17. 

r.  State,  32  Ohio  St.  353.  vf  Richardson  v.  Com.,  76  Va.  1007. 

*  Elam  V.  SUte,  26  Ala.  48 ;  MoPher-  u  Supra,  §§  1605, 1513. 
son  o.  Stote,  54  Ala.  221.  Infra,  §  1529. 
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applies  not  only  when  the  drink  U  claimed  to  be  under  a  statute  pro- 
hibiting sales  of  intoxicating  liquors,  but  when  it  is 

material'     <^l<^°^^d  to  be  under  a  statute  prohibiting  certain  kinds  of 
liquor  (e*  g,^  brandy)  from  which  the  *^  drink"  in  dispute 

is  claimed  to  be  mainly  made.^    Hence  when  the  liquor  falls  under 

any  generic  title  stated  in  the  indictment,  its  specific  or  slang  name 

need  not  be  alleged,  or,  if  alleged,  need  not  be  proved.* 

§  1528.  The  measure  or  amount  of  liquor  sold  may  be 

rentiaUy       inferentially  shown.*    Whether  a  sale  is  consummated  is 

shown.         ^  y^^  inferred  from  facts.^ 

§  1524.  Two  or  more  persons  may  be  jointly  guilty,  and  if  so, 

jointly  convicted  of  the  ofience  of  retailing  spirits.'    But 

be!SinSu      ^^^  conviction  is  not  good  when  the  offences  are  properly 

divisible,*  as  where  the  sales  are  separate.^ 

§  1525.  It  is  erroneous  to  admit  evidence  of  a  greater  number  of 

offences  than  there  are  counts  in  the  indictment,*  unless 

?tnce»^'       ^  prove  scienter  or  qtio  animo?    And  the  court,  when 

charged  to    several  sales  are  introduced,  will  compel  the  prosecution 

to  elect  as  to  the  sales  on  which  it  relies.** 


I  Com.  V.  Bathriok,  6  Giuh.  267 ;  G.  622 ;  SUte  v.  Caswell,  2  Humph. 

SUte  V.  SUnton,  37  Conn.  421  (selling  899. 

an  alooholio  imitation  under  name  of  In  Maine  two  penons  maybe  Jointly 

port)  ;  People  v.  Wheelook,  3  Park.  C.  indicted,  one  for  maintaining  a  liquor 

It.  9.  nuisanoe  under  R.  8.  o.  17,  §  2,  and 

s  State  V.  MoGinnifl,  80  Minn.  52.  the  other  for  aiding  in  its  maintenance, 

As  to  averment  of  drink,  see  Mipra,  under  §  5  of  the  same  chapter.    State 

§  1513.  V.  Ruby,  68  Me.  543. 

As  to  similar  question  in  respect  to  •  Whart.  Cr.  PI.  &  Pr.  §  302 ;  Far- 

gambling  devices,  see  Dean  v.  State,  rell  v.  State.  3  Ind.  573. 

Mart.  &  Y.  127,  and  other  cases  cited  »  Ibid. ;  Com.  r.  Kimball,  7  Meto. 

•Mjwa,  §  1466.  308 ;  Com.  v.  Very,  12  Gray,  124 ;  Com. 

»  Scott  ».  People,  25  Tex.  (Snppl.)  v.  Griffin,  3  Cush.  523 ;  Elliott ».  SUte, 

168 ;  see  Stout  v.  State,  96  Ind.  407.  26  Ala.  78. 

*  R.  V.  Denham,  35  Up.  Can.  (Q.  B.)  •  Hodgman  r.  People,  4  Denio,  235 ; 
508  ;  Gorsuth  v.  Bntterfield,  2  Wis.  Stookwell  v.  SUte,  27  Ohio  St.  563. 
237 ;  Hussey  r.  SUU,  69  Ga.  54.    5ii-  •  Com.    v.  WhiU,    15    Gray,  407 ; 
;>ra,  §  1520.  Pearoe  v.  State,  40  Ala.  720.    Whart. 

•  Com.  v.  Griffin,  3  Cush.  523 ;  SUte  Cr.  Ev.  §  31. 

r.  Wads  worth,  30  Conn.  55 ;  SUte  v.  "  Murphy  v,  SUte,  9  Lea,  373 ;  see 

Simmons,  66  N.  C.  622.    See  Com.  v.  State  v.  McGrath,  73  Mo.  181 ;  SUte  v. 

Cook,  12  Allen,  542.    Only  one  need  Tissing,   74  Ibid.  72 ;   FiUpatrick  e. 

be  convicted.    State  v.  Simmons,  66  N.  SUte,  37  Ark.  373. 
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§  1526.  The  requiring  of  a  bill  of  particulars,  on  the  trial  of  an 
indictment  for  being  a  common  seller  of  intoxicating 
liquors,  is  ^within  the  discretion  of  the  presiding  judge ;   SJJii^^^'' 
and  his  refusal  to  require  one  is  not  subject  to  excep-  m»7  ^ 
tion.^ 

§  1527.  Proof  that  the  defendant  during  part  of  the  time  em- 
braced in  an  indictment  for  being  a  common  seller  of 
intoxicating  liquors,  was  authorized  to  sell,  or  that  on  ucenseino 
certain  occasions  he  refused  to  sell,  is  not  an  answer  to   ^^^^^^^ 
the  whole  indictment.*    The  license  must  be  coextensive  with  the 
charge  in  the  indictment.* 

§  1528.  The  provision  of  the  Massachusetts  Stat.  1885,  c.  215 
s.  84,  that  in  prosecutions  for  the  sale  of  spirituous  and 
intoxicating  liquors,  delivery  in  or  from  any  building  ™JSm? 
or  place,  other  than  a  dwelling-house,  *^  shall  be  deemed  ^<>°  »  ^ 
primd  facie  evidence  of  a  sale,  and  be  punishable  as 
such  sale,"  is  constitutional,  and  applies  to  all  cases  of  such  prose- 
cutions ;  but  the  presumption  is  liable  to  be  rebutted  by  attendant 
circumstances,  or  other  facts.^    On  the  other  hand,,  statutes  making 
such  proof  absolute  are  unconstitutional.* 

XI.  KEEPING  PROHIBITED  LIQUORS  FOR  SALE. 

§  1528  a.  We  have  already  considered  statutes  which  make  it 
indictable  to  keep  counterfeit  money  on  hand  for  illegal 
use.*    In  the  same  line,  and  subject  to  the  same  general  toty 
rules  of  construction,  may  be  noticed  the  statutes  making  ^^^'^^ 
it  specifically  indictable  to  keep  prohibited  liquors  for  sale.    As 
to  these  statutes  the  following  points  may  be  noticed :— • 

Offence  merely  Statutory. — ^It  has  been  held  that  the  offence 
rests  solely  on  statute  ;^  and  no  doubt  the  mere  possession  of  instru- 

I  Com.  9.  Wood,  4  Qmy,  11 ;  State  v.  State  v.  Higgins,  13  R.  I.  330 ;  Whart. 

Baoon,  41  Vt.  626  ;  Whart.  Cr.  PI.  &  Cr.  Bf.  §  716  a. 

Pr.  $  702.    See  State  v.  Traoy,  12  R.  I.  •  SUte  v.  Beswiok,   13  R.  I.  211 ; 

216.  People  v.  Lyon,   28  Hun,  180.    See, 

'  Com.  V,  Putnam,  4  Gray,  16.  however,  State  v.  Thomas,  47  Conn. 

*  Supra^  S  1499  ;  Spake  v.  People,  89  646  ;  Whart.  Cr.  Et.  §  716  a.    Infra,  § 

III.  617.  1530  a. 

«  Com.  V.  Wallaoe,  7  Qraj,  222.    See  <  Supra,  {  720. 

7  See  State  t*.  Maxwell,  36  Conn.  157. 
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ments  fitted  for  the  commission  of  indictable  ofiences  is  not  in  itself 
an  indictable  ofibnce.^  It  is  essential,  to  make  such  preparations 
indictable^  that  they  should  be  put  in  such  a  state  of  progress  that 
the  offence  will  be  consummated  unless  deterrent  causes  intervene.' 

Statutei  to  be  Strictly  Construed. — ^Wines,  beer^  and  other 
stimulants  of  the  same  class  are  (1)  articles  of  legitimate  commerce, 
protected  in  the  same  way  by  the  constitution,  as  are  all  other  articles 
of  import ;  (2)  in  their  less  intoxicating  shapes  articles  of  ordinary 
domestic  consumption,  and  (3)  even  in  their  highest  potency  neces- 
sary as  medicines,  or  in  the  preparations  of  medicines.  Hence 
statutes  limiting  the  right  to  hold  such  liquors  on  hand  for  sale  are 
to  be  strictly  construed.* 

Drinking  in  the  house. — ^In  some  of  the  statutes  the  proviso  oc- 
curs "  to  be  drunk  in  the  house."^  Liquor  handed  from  a  window 
and  drunk  on  the  steps  falls  within  this  category.' 

Intent  Essential. — It  follows,  therefore,  that  unless  there  be  an 
intent  to  throw  the  liquor  on  the  market  for  illegal  sale,  the  mere 
keeping  is  no  indictable  offence.'  Whether  there  is  such  an  intent 
is  to  be  inferred  from  all  the  circumstances  of  the  case ;  as  the 
mode  in  which  the  liquors  are  kept,  and  the  mode  in  which  they 
are  transmitted  and  disposed  of.' 

1  SttprOf  S  180.  SUte  v.  Campbell,  12  R.  1. 147;  Bra- 

s  Supra,  §§  181  etaeq.  As  to  illegal  baker  v.  9tate,  89  Ind.  577 ;  Ziegel  i;. 

transportation  of   liqaor,  see  Com.  v*  People,  106  111.  89.    That  "  keepinjg" 

Commeskej,   13  Allen,  585  ;  Com.  v.  is  to  be  distinguished  from  "  selling," 

McCluskej,  116  Mass.  64.  see  Oshe  v.   SUte,  37  Ohio  St.  4S)4; 

s  State  V.  Miles,  32  Me.  55 ;  State  v.  State  v.  Miller,  53  Iowa,  84. 

Guernsey,  33  Ibid.  527 ;  State  v.  Leach,  *  See  <ifpra,  §  1512  6,  for  oases. 

38  Ibid.  432 ;  State  v.  Moran,  40  Ibid.  •  Stockwell  v.  SUte,  85  Ind.  522. 

129;    State  v.  Connell,  63  Ibid.  121 ;  As  to '' screens"  and  **  blinds,"  see 

State  V.  Plunkett,  64  Ibid.  534 ;  SUte  v.  mpra,  §  1498  a. 

McGlynn,  34  N.  H.  422;  SUte  v.  Hoff-  >  SUte  v.  Rum,  35  N.  H.  222 ;  Barth 

man,  46  Vt.  176 ;  Com.  v.  Timothy,  8  v.  State,  18  Conn.  432;  SUtov,  Harris, 

Gray,  480 ;  Com.  v.   Intoxicating  Li-  36  Iowa,  136. 

quors,  14  Ibid.  375 ;  Com.  v.  Bennett,  '  Supra,  §  1523  ;  State  v.  McGlynn, 

108  Mass.  27 ;  Com.  v.  Finnegan,  109  34  N.  H.  422 ;  Com.  v.  Madden,  IGray, 

Ibid.   363 ;  Com.  v.  Foran,  110  Ibid.  486 ;  Com.   v.  Timothy,  8  Ibid,  480 : 

179 ;    Com.   v.  Carr,   111   Ibid.  423 ;  Com.  v.  Goodman,  97  Mass.  117 ;  Com. 

Com.  V,  Ramsdell,  130  Ibid.  68 ;  Com.  v.  Powers,   123  Ibid.  244 ;    Com.  v. 

V.  Ryan,  136  Ibid.  436 ;  State  v,  Ray-  GaUagher,  124  Ibid.  29 ;  SUte  v.  Mead, 

mond,  24  Conn.  204 ;  State  v.  Brennan,  48  Conn.  22.    To  prove  it  sales  may  be 

25  Ibid.  278 ;  SUte  v.  Mead,  46  Ibid.  22;  shown  both  before  and  after  the  period 
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Tlie  indictment  is  ordinarily  sufficient  if  it  follow  the  statute, 
even  though  it  states  cumulatively  the  various  prohibited  liquors.^ 
The  indictment  need  not,  under  a  statute  prohibiting  keeping  of 
intoacating  liquors,  specify  the  kind  of  liquor.'  The  allegations 
**  expose  and  keep  for  sale''  are  divisible.*  Equivalent  terms,  how« 
ever,  may  be  used  in  describing  the  mode  of  keeping,  or  the  liquors 
kept.^  Thus  ^^  purpose  of  sale"  may  be  treated  as  an  equivalent  for 
'^  intent  to  sell."'  But  an  indictment  presenting  an  alternative  is 
bad.*  The  indictment  need  not  aver  by  whom  the  intended  sale  was  to 
be  made,'  and  a  variance  in  such  respect  is  immaterial.*  A  substantial 


selected  for  trial  bj  the  prosecution,  if  keeping  a  place  in  which  it  is  reputed 

such  proof  goes  to  establish  system,  that  intoxicating  liquors  are  kept  for 

Whart.   Gr.   Ev^.'   §§  32,  64;  State  9.  sale.     It  has  been  held  by  the  Supreme 

Plunkett,  64  Me.  534 ;  State  v,  Colston,  Court,  that  these  two  offences  are  so  far 

53  N.  H.  483  ;  Com.  tr.  Price,  10  Gray,  distinct  that  an  acquittal  of  the  former 

472 ;  Com.   r.   Hayes,  114  Mass.  282 ;  is  not  a  bar  to  a  conviction  of  the  latter, 

Com.  p.   Shaw,  116  Ibid.  8;  Com.  o.  although  the  time  at  which  the  offences 

Matthews,  129  Ibid.  487 ;  State  v.  Raj-  are  charged  to  hare  been  committed 

mond,  24  Conn.  204.    As  to  analogous  is  the  same.    The  distinction  is  that 

cases,  see  Whart.  Cr.  Kv^.  §§  45,  52.  in  a  prosecution  for  the  former  offence 

>  State  p.  Roach,  74  Me.  562 ;  State  the  whole  burden  of  proof  is  on  the 

9.  Reynolds,  47  Yt.  297  ;  State  v.  Mo-  State,  while  in  one  for  the  latter  the 

Olynn,  34  N.  H.  422 ;  Com.   v.   Odliu,  burden  of   proof,   after  reputation  is 

23  Pick.  275 ;  Com.  p.  Conant,  6  Gray,  shown,  is  shifted  upon  the  accused. 

482 ;  Com.  p.  Timothy,  8  Ibid.  480 ;  State  p.  Moriarty,  50  Conn.  415. 

Com.    p.    Desmond,   103  Mass.    445  ;  «  Booth  p.  State,  18  Conn.  432. 

Com.  p.  Dolan,  121  Ibid.  374;  State  Under  the    Connecticut   statute    a 

p.  Goyette,  11   R.   I.   592 ;     State   p.  count  charging  keeping  ''  intoxicating 

Campbell,  12  Ibid.  592  ;  see  Vaughn  p.  liquors  with  intent  to  sell  contrary  to 

State,  5  Iowa,  869 ;  State  p.  Munxen-  law"  is  good.    Com.  p.    Teahan,  50 

maier,   24  Ibid.   87.     Supra^  §§  1505,  Conn.  92. 

1512.    Under  **  malt  liquor"  there  can  In  Massachusetts  it  is  enough  to  say 

beaconTiotionofkeeping**lagerbeer."  "did   keep  intoxicating  liquors  with 

State  p.  Campbell,  12  R.  I.  147.  intent   to  sell   the  same  within  this 

*  State  p.  Reynolds,  47  Vt.  297 ;  commonwealth,"  without  authority, 
Com.  p.  Sprague,  128  Mass.  75 ;  Fore-  etc.  Com.  p.  Sprague,  128  Mass.  75 ; 
man  p.  Hunter,  59  Iowa,  550.  see  State  p.  Mohr,  53  Iowa,  26. 

•  Com.  p.  Dolan,  121  Mass.  374;  Com.  •  State  p.  Mohr,  53  Iowa,  261,  citing 
V.  Cnrran,  119  Ibid.  206  ;  Com.  p.  At-  State  p.  Freeman,  27  Ibid.  262. 

kins,  136  Ibid.  160.  •  State  p.  Moran,  40  Me.  129. 

The  Connecticut  statute  in  one  sec-  ^  State  p.  Kaler,  56  Me.  88. 

tion  forbids  the  keeping  of  intoxicating  *  Ibid.    See,  also,  State  p.  MoCann, 

liquors  for  sale,  and  in  another  the  61  Me.  116. 
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negation  of  an  exception  is  sufficient.^ .  Exceptions  not  in  the  enact- 
ing clause  need  not  be  negatived.' 

The  ordinary  rules  as  to  venv£  apply.* 

Where  the  charge  is  keeping  a  tenement  for  the  sale  of  ^<  illegal 
liquors,"  want  of  authority  need  not  be  averred.^ 

Po$$es9i<mj  not  title  to  ownership,  is  the  standard  of  responsibility 
for  one  occupying  the  premises  on  which  the  forbidden  liquors  are 
found.* 

Seizure  under  search  warrant  is  authorized  and  directed  under 
several  statutes,  the  object  being  in  some  cases  the  destruction,  in 
other  cases  the  impounding  of  the  liquor.  In  all  cases  the  search 
warrants  must  conform  strictly  to  statute.* 

The  misconduct  of  the  officer  making  the  seizure  is  no  defence  to 
an  indictment  for  keeping  the  articles  seized.' 

Evidence  IriferentiaL — As  is  the  case  with  the  offence  of  selling ^ 
the  offence  of  keeping  prohibited  liquors  is  proved  mainly  by  putting 
in  evidence  facts  from  which  such  keeping  is  to  be  inferred.*  It  is 
no  objection  to  the  reception  of  evidence  of  inculpatory  articles  that 
they  were  got  hold  of  by  an  illegal  search  warrant.*  It  is  admis- 
sible to  show  that  the  defendant  broke  botties  and  otherwise 
evaded  inquiry  during  search.^^   The  keeping  of  a  place  for  the  sale 

1  Com.  V.  Chiabolm,  103  Mass.  213 ;  Barrow,  37  Conn.  425 ;  State  v,  Intozi- 

Com.  V.  Davis,  121  Ibid.  352.    ^Siipro,  eating  Liqnora,  68  Me.  187 ;  69  Ibid. 

§  1499.  624 ;  Com.  v.  Intoz.  Liquors,  105  Mass. 

*  SUte  V.  MoGljnn,  34  N.  H.  422 ;  181 ;  Fenner  v.  State,  3  B.  I.  107 ; 
Com.  V.  Edwards,  12  Cusb.  187 ;  Com.  Stote  i^.  Maxwell,  36  Conn.  157. 

V.  Tnttie,  Ibid.  502 ;  Com.  v.  Jennings,  '  State  p.  McCann,  61  Me.  116  ;  State 
121  Mass.  47.  v.  Plankett,  64  Ibid.  534.     See  SUte  v. 

*  State  V,  Roaob,  74  Me.  522.    Infra,    Bnrroagbs,  72  Ibid.  479. 

§  1532.  >  Supra,  §§  15,  20 ;  State  v.  Gorman, 

«  Com.  V,   Bennett,  108  Mass.  24;  58  N.  H.  77  ;  Com.  i;.  Timothy,  8  Gray, 

Com.  V.  Conneally,  Ibid.  480       .  480  ;  Com.  v.  Conneally,  108  Mass.  480; 

*  Com.  V.  Reilljr,  116  Mass.  15.  Com.  v.  Kinsley,  Ibid.  24 ;  Com.  v.  Doe, 
>  SUte  V,  Leaob,  38  Me.  432;  SUte  v.  Ibid.  418;  Com.  v.  Wallace,  123  Ibid. 

Stevens,  47  Ibid.  357  ;  SUte  v.  Plan-  401 ;  Com.  v.  Gallagher,  124  Ibid.  29  ; 

kett,  64  Ibid.  534;  SUte  v.  Roaoh,  74  Com.  v.  Frahey,  126  Ibid.   56;  Com. 

Ibid.  562;  State  v.  Snow,  3  R.  I.  64;  v.  Peto,  136  Ibid.  155  ;  SUte  v.  Mori- 

SUte  V.  Brennan,  25  Conn.  278 ;  SUte  arty,  50  Conn.  415. 

V,  Harris,  36  Iowa,  136  (a  case  of  de-  *  SUte  v.  Burronghs,  72  Me.  479, 

stroction  of  liquors  under  warrant)  ;  and  see  oases  cited  supra. 

and  see  SUte  v.  Thompson,  44  Iowa,  ^  Com.    v.  Daily,  133   Mass.    577. 

399,  on  the  same  point.    As  to  pro-  Supra,  (§  1498  a,  1520. 

ceedings  ta  rvm,  see  farther  State  v, 
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of  such  liqaors  is  strong  proof  that  the  liqaors  in  store  in  the  same 
building  were  kept  for  sale  ;^  and  this  is  strengthened  by  proof  of 
sales.'  But  the  keeping  of  such  liquors,  to  be  used  for  medical  or 
manufacturing  purposes,  such  liquors  as  kept  not  being  capable  of 
being  used  as  intoxicating  drinks,  is  not  within  the  statute.* 

Exposing  and  keeping  for  sale,  with  intent  unlawfully  to  sell,  is 
sustained  by  proof  of  keeping  for  sale  with  such  intent.* 

Negative  averments  as  to  matters  exclusively  within  the  defend- 
dant's  knowledge  may  be  regarded  as  proved,  unless  disproved  by 
him.' 

*^  Keeping  a  tenement"  is  not  sustained  by  proof  of  leasing.* 

Time  is  immaterial,  if  within  the  statute  of  limitations  and  prior 
to  indictment  found ;  and  a  single  and  brief  period  of  keeping  or  ex- 
posing for  sale  will  sustain  the  indictment.'  And  illustrative  facts 
may  be  put  in  evidence  irrespective  of  the  question  of  time.* 

Statutes  as  to  burden  of  proof  in  liquor  prosecutions  are  else* 
where  considered.* 

Xn.  PBNAL  RBSPONSIBILITT  OF  YENDBB. 

§  1529.  Is  the  vendee  of  spirituous  liquors,  illegally  sold,  penally 
responsible  ?    Remembering  that  all  accessaries  to  mis- 
demeanors, and  all  persons  participating  in  the  commis-  may^be 
sion  of  misdemeanors,  are  principals,  our  first  impression  ^^^^  » 
would  be  in  the  affirmative.    Closer  study,  however, 
greatly  qualifies  this  conclusion^    The  sale  of  spirituous  liquors,  it 
must  be  remembered,  is  not  a  misdemeanor  per  scj  any  more  than 
is  the  sale  of  meat.    When,  however,  the  sale  of  liquor  is  unlicensed, 
then  it  is  indictable,  just  in  the  same  way  as  the  sale  of  meat,  when 
unwholesome,  is  indictable.    To  make,  therefore,  a  purchaser  in 
either  case  a  principal,  his  intention  in  purchasing  must  have  been 
to  have  promoted  the  selling  of  unwholesome  meat,  or  of  illicit 
liquor.    But  an  ordinary  purchaser,  without  special  proof  of  icienter 

1  Com.  o.  Intoxicating  Liqnon,  107  *  Com.  v»  Churchill,  136  Mass.  148. 

Mass.  386 ;  Com.  v.   Hayes,  114  Ibid.  '  State  v.  Haley,  52  Yt.  476  ;  Comf 

282 ;  Com.  v.  Wallace,  123  Ibid.  401.  v.  McCleary,  105  Mass.  384 ;  Com.  v, 

Svpra,  S  1520.  Atkius,  136  Mass.  160.    Supra,  §  1521. 

*  SUte  t7.  Teahan,  50  Conn.  92.  *  Whart.  Cr.  Et.  S§  32  et  seq. ;  supra, 

*  Com,  V.  Ramsdell,  130  Mass.  68.  §§  1498  a,  1520 ;  8Ute  v»  Morlarty,  50 
«  Com.  9.  Atkins,  136  Mass.  160.  Conn.  415. 

*  State  9.  McQljnn,  34  N.  H.  422.  •  St^pra,  §  1498.    Infra,  §  1530  a. 


Svpra,  $$  1499, 1500. 
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and  intent,  cannot  be  charged  with  this.  Consequently,  an  ordinary 
purchaser  cannot  be  charged  as  a  principal  in  the  offence.  Hence, 
an  ordinary  purchaser  may  be  compelled  to  answer  under  oath  as  to 
whether  he  made  the  purchase.^ 

XIII.   CONSTITUTIONALITY  OP  LAWS  RESPECTING. 

§  1530.   Legislative  zeal  has  led  to  provisions  in  this  relation 

which  have  not  infrequently  provoked  grave  constitu- 

iftw?*to  be     ^o'^*!  issues.     The  issues  thus  involved  have  been  more 

strictij*         fully  discussed  in  another  volume ;'   and  the  limits  of 

cons  trued. 

the  present  work  permit  only  a  few  points  to  be  generally 
noticed.  It  will  be  generally  conceded  that  an  act  directing  the  for- 
feiture of  intoxicating  liquors  without  process  of  law  is  unconstitu- 
tional, on  account  of  its  summary  and  arbitrary  disregard  of  the  ordi- 
nary safeguards  of  trial.'  In  Texas  it  has  been  ruled  that  an  act  is 
unconstitutional  which  provides  that  the  indictment  need  not  nega- 
tive license.^  A  similar  decision  was  made  in  Maine,  as  to  a  statute 
which  provided  that  a  form  of  complaint  for  keeping  with  intent 
to  sell  should  be  good,  wi£hout  averring  to  whom  the  sale  was 
to  be  made.'  In  Vermont  constitutionality  was  predicated  of  a 
statute  providing  that  it  shall  be  sufficient  to  allege  *^that  the 
respondent  became  a  dealer  in  intoxicating  liquors  without  having 
license  therefor."'  In  Massachusetts,  as  has  just  been  seen,  a  stat- 
ute declaring  that  delivery  is  primd  facie  evidence  of  sale  has  been 
declared  constitutional,^  though  this  is,  as  will  be  seen  elsewKere, 
denied.' 

I  Supra,  $  179  ;  Hill  v.  Spear,  50  N.  Greene  v.  Briggfi,  1  Curtis  G.  0.  811. 

H.  254 ;  State  v.  Rand,  51  Ibid.  361 ;  Compare  Life  of  Curtis,  11.  191. 

Com.  V.  Downing,  4  Oray,  29  ;  Com.  v.  «  Hewitt  v.  SUte,  25  Tex.  722 ;  State 

Willard,  22  Pick.  476 ;  State  v.  Tea-  v.  Horan,  Ibid.  (Sappl.)  271. 

ban,  50  Conn.  92  ;  People  v.  Smith,  1  *  State  v.  Learned,  47  Me.  426. 

K.  Y.  Cr.  Rep.  72 ;  Page  v.  SUte,  11  •  Stote  v.  Comstook,  27  Vt.  553. 

Lea,  202.    Supra,  §§  1498  6, 1505.    Do-  t  Com.  v.  WaUace,  7  Gray,  222. 

ran*8  Case,  2  Parsons,  467,  and  SUte  *  Supra,   §  1498  a ;  tn/ra,  §  1530  a  ; 

r.  Bonner,  2  Head,  135,  were  nnder  Whart.  Cr.  Ev.  §  716  a. 

statates  making  Tendee  specially  re-  On  the  other  hand,  a  sUtnte  proTid- 

sponsible,  In  which  case  he  cannot  be  Ing  that  the  sUtntory  term  "  intozi- 

compelled  to  answer  criminating  qaes-  eating  liquor*'  is  to  be  held  to  include 

tions.    See  Whart.  Cr.  Et.  $  468.  cider,  has  been  susUined  without  any 

*  Whart.  Com.  Am.  Law,  §  410  et  $eq.  question  as    to  its    oonstitutionality, 

*  Fisher  v.  McGirr,  1  Gray,  1.    See  Com.  v.  Smith,  102  Mass.  144. 
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Whether  general  reputation  ia  evidence  in  such  cases  will  be 
considered  in  a  future  section.^ 

So  far  as  concerns  the  general  question,  laws  which  '^  assume  to 
regulate  only,  and  to  prohibit  sales  by  other  persons  than  those  who 
should  be  licensed  by  the  public  authorities,  .  ...  are  but  the 
ordinary  police  regulations  such  as  the  State  may  make  in  respect 
to  all  classes  of  trade  or  employment"*  It  is  otherwise,  however, 
when  the  object  is  to  prevent  the  admission  of  such  commodities  in 
the  port.*  But  it  has  been  held  that  a  State  law  is  not  unconstitu* 
tional  which  punishes  the  sale  within  such  State  of  gin  brought  into 
the  port  of  another  State  and  therefrom  forwarded,  notwithstanding 
the  gin  was  in  the  cask  in  which  it  was  imported.^    That  Congress 

I  Infray  §  1530  a.  Clapp,  5  Oraj,  97  ;  Com.  «.  Howe,  13 

*  Cooley's  Const.  Limit.  681.  Ibid.  26 ;  Santo  v.  State,  2  Iowa,  202 ; 

*  Lioenae  Cases,  5  How.  512,  574,  One  House  v.  State,  4  Greene  (Iowa), 
631.  172 ;  Zumhoff  f.  State,  Ibid.  526 ;  SUte 

4  Ibid.  V.  Bonehej,   8    Iowa,   396;    State  v. 

'*  It  would  seem,  from  the  views  ex"<  Wiieeler,  25  Conn.  290 ;  Reynolds  v. 

pressed  by  the  several  members  of  the  Geary,  26  Ibid.  179 ;  Oviatt  v.  Fond, 

court  in  these  oases,  that  the  State  29   Ibid.  479 ;    People  v.   Hawley,   3 

laws    known    as    Prohibitory   Liquor  Mich.  330 ;  People  v.  Gallagher,  4  Ibid. 

Laws,  the  purpose  of  which  is  to  pre-  244 ;  Jones  v.  People,  14  111.  196 ;  State 

▼ent  altogether  the  manufacture  and  v.   Presoott,   27  Vt.   194;   Lincoln  v, 

sale  of  intoxicating  drinks  as  a  bever-  Smith,  Ibid.  328 ;  Gill  v.  Parker,  31 

age,  so  far  as  legislation  can  accomplish  Ibid.  610.    Compare  Beebe  v.  State,  6 

that  object,  cannot  be  held  void  as  in  Ind.  501 ;  Meshroeier  v.  State,  11  Ibid, 

conflict  with  the  power  of  Congress  to  484 ;  Wynehamer  v.  People,  13  N.  Y. 

regulate  commerce,  and  to  levy  imposts  378.*'    See,  also,  State  v,  AUmond,  2 

and  duties.    And  it  has  been  held  that  Houst.  612 ;  1  Green's  C.  R.  304. 

they  are  not  Toid,  because  tending  to  "In  Reynolds  v.  Geary,  26  Conn, 

prevent  the  fulfilment  of  contracts  pre-  179,  it  was  held  that  the  State  law  for- 

viously  made,  and  thereby  violating  bidding  suits  for  the  price  of  liquors 

the  obligation  of  contracts.    People  v.  sold  was  to  be  applied  to  contracts 

Hawley,   3  Mich.    330;    Reynolds  v.  made  out  of  the  State,   and   lawful 

Geary,  26  Conn.  179.  where  made. 

"  The  same  laws  have  also  been  bus-  *'  It  has  also  been  held  competent  to 

tained,  when  the  question  of  conflict  declare  the  liquor  kept  for  sale  a  nui- 

with  State  constitutions,  or  with  general  sance,  and  to  provide  legal  process  for 

fundamental     principles,     has    been  its  condemnation  and  destruction,  and 

raised.    They  are  looked  upon  as  po-  to  seize  and  condemn  the  building  oo- 

lice  regulations  established  by  the  leg-  cupied  as  a  dram  shop  on  the  same 

Sslature  for  the  prevention  of  intern-  ground.    One  House  v.  State,  4  Greene 

perance,  pauperism,   and  crime,   and  (Iowa),   172.     See,   also,    Lincoln  v. 

for  the  abatement  of  nuisances.    Com.  Smith,  27  Vt.  328  ;  Oviatt  v.  Pond,  29 

V.  Kendall,  12  Cush.  414 ;    Com.  v.  Conn.  479  -  State  v.  Robinson,  33  Me. 
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has  the  power  to  exclude  intoxicating  liquor  from  the  Indian  country 
has  been  already  seen.^ 

§  1580  a.  In  several  jurisdictions  statutes  have  been  adopted  for 
Constitu-  *^®  purpose  of  facilitating  the  introduction  of  evidence 
tionaJity  of  in  pros^cutions  for  offences  of  the  class  now  before  us. 

laws  modi- 

tying  evi-      These  Statutes  may  be  classified  as  follows :— • 
ence.  ^j^  Those  prescribing  that  the  burden  of  proving  the 

license  shall  be  on  the  defendant.  There  is  no  sound  reason  why 
such  statutes  should  not  be  held  constitutional.  It  is  within  the 
constitutional  power  of  a  State  legislature  to  provide  for  the  con- 

568 ;  License  Cases,  5  How.  569.    Bat  of  sale,  becomes  a  criminal  offence ; 

see  Wynehamer  v.  People,  13  N.  Y.  and,  withont  any  change  whatever  in 

378;  Welch  i;.Stowell,  2  Doug.  (Mich.)  his  own  conduct  or  employment,  the 

332.  merchant  of   yesterday  becomes    the 

''And  it  is  onlj  where,  in  framing  criminal  of  to-day  ;  and  the  verj  build- 
such  legislation,  care  has  not  been  ing  in  which  he  lives  and  conducts  the 
taken  to  observe  those  principles  of  business,  which  to  that  moment  was 
protection  which  surround  the  persons  lawful,  becomes  the  subject  of  legal 
and  dwellings  of  individuals,  securing  proceedings,  if  the  statute  shall  so  de- 
them  against  unreasonable  searches  clare,  and  liable  to  be  proceeded  against 
and  seizures,  and  giving  them  a  right  for  a  forfeiture.  A  statute  which  can 
to  trial  before  condemnation,  that  the  do  this  must  be  justified  upon  the 
courts  have  felt  at  liberty  to  declare  highest  reasons  of  public  benefit ;  but, 
that  it  exceeded  the  proper  province  of  whether  satisfactory  or  not,  they  ad- 
police  regulation.  Hibbard  v.  People,  dress  themselves  exclusively  to  the 
4  Mich.  125  ;  Fisher  v.  MoGirr,  1  Gray,  legislative  wisdom."  Cooler's  Const. 
1.    But  see  Meshmeier  v.  State,  11  Ind.  Lim.  582  et  $eq, 

484 ;  Wynehamer  v.  People,  13  N.  Y.  See,  generally,  State  v,  Lovell,  47 

378.  Vt.  493 ;  Com.  r.  Clapp,  5  Gray,  97 ; 

"  Perhaps  there  is  no  instance  in  Com.  v.  Fredericks,   119  Mass.   199 ; 

which  the  i>ower  of  tlie  legislature  to  State  v,  Wheeler,  25  Conn.  290 ;  State 

make  such  regulations  as  may  destroy  v.  Wilcox,  42  Ibid.  364 ;  Metrop.  Board 

the  value  of  property,  without  com-  v.  Barrie,   34  N.  Y.   657;    People  v, 

pensation  to  tlie  owner,  appears  in  a  Commis.,  59  Ibid.  92 ;  Fell  v.  State,  42 

more  striking  light  than  in  the  case  of  Md.  71 ;  Jones  v.  People,  14  111.  196 ; 

these  statutes.     The  trade  in  alcoholic  Streeter  r.  People,  69  Ibid.  595  ;  State 

drinks  being  lawful,  and  the  capital  v.  King,  37  Iowa,  462 ;  Rohrbacker  v, 

employed  in  it  being  fully  protected  by  Mayor,  51  Miss.  735 ;  Hurl,  expariB^  49 

law,  the  legislature  then  steps  in,  and,  Cal.  557. 

by  an    enactment  based  on   general  As  to  "local  option,"  see  Com.  v. 

reasons  of  public  utility,  annihilates  Weller,  14  Bush,  218 ;  State  v.  Cooke, 

the  traflic,  destroys  altogether  the  em-  24  Minn.  247. 

ployment,  and   reduces  to  a  nominal  ^  Supra^  §  282  a ;  Whart.  Com.  Am* 

value  the  property  on   liand.     Even  Law,  §f  410  et  teg, 
the  keeping  of  that,  for  the  purposes 
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viction  of  all  who  sell  intoxicating  liquor  by  retail.  If  80,  it  is 
within  its  power  to  provide  for  the  conviction  of  all  who  sell  intoxi- 
cating liquor  by  retail  without  a  license  ^  leaving  it  to  the  defendant 
to  set  up  a  license  if  he  have  one.' 

(2)  Those  prescribing  that  when  the  keepers  of  a  tippling-house 
or  house  for  the  unlawful  sale  of  intoxicating  liquor,  are  prosecuted, 
evidence  of  the  bad  repute  of  the  house  in  this  respect  shall  be 
admissible  for  the  prosecution,  and  shall  be  primd  facie  proof. 
There  is  nothing  in  this  provision  that  is  so  antagonistic  to  the 
principles  of  the  common  law  as  to  be  held  to  conflict  with  the  con- 
stitutional provision  guaranteeing  that  no  person  shall  ^^  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law."*  It  has 
been  held  that  in  prosecutions  for  houses  of  ill-fame  it  is  admissible 
(though  this  has  been  in  some  jurisdictions  disputed),  for  the  prose- 
cution to  put  in  evidence  such  fame,  and  there  can  be  no  dispute  as 
to  the  right  of  the  prosecution  in  such  cases  to  put  in  evidence  the 
bad  reputation  of  the  persons  visiting  the  house.*  If  such  evidence 
be  admissible  in  one  class  of  nuisances,  it  cannot  be  held  to  violate 
the  provision  as  to  *^  due  process  of  law"  that  it  should  be  held  ad- 
missible in  other  classes  of  nuisances. 

(8)  Those  providing  that  on  trials  for  selling  liquor,  or  keeping 
it  on  hand  for  sale,  the  bad  repute  of  the  defendant  or  of  his  house 
should  be  admissible  for  the  prosecution,  is  primd  facie  proof. 
Here  there  is  no  question  of  nuisance,  as  to  which  ^<  repute"  is 
more  or  less  relevant,  and  which  is  in  its  essence  a  prosecution  in 
rem.    An  indictment  against  an  individual  for  selling  liquor  con- 

1  See  Com.  v.  Tattlei  12  Cash.  602 ;  illegal,  and  that  suoh  premises  are  nni. 

Com.  r.  Carpenter,  100  Mass.  204.  sanoes  was  oonstitational ;    bat  that 

*' It  is  entirely  reasonable  that  a  per-  suoh   evidence   is   only   primd  fadu 

son  who  is  prosecuted  for  an  act  which,  Ibid.,  alT.  in  State  v.  Mellor,  13  R.  I. 

if  generally  criminal,  should,  if  licensed  666. 

to  commit  it,  be  required  to  show  his  '  As  to  meaning  of  this  guarantee, 

license  in  defence  whenerer  there  is  see  Whart.  Com.  on  Am.  Law,  §§  566 

eridence  to  establish  his  guilt  if  he  e<  wq. 

have  no  license."    Dnrfee,  C.  J.,  State  »  Sapra^  §  1452;  Whart.  Cr.  Ev.  §§ 

V.  Higgins,  13  R.  I.  330,  332.     Hence  57  et  seq.,  277. 

it  was  held  that  a  statute  declaring  That  in  statutes  making  punishable 

that  evidence  of  the  sale,  or  keeping  *' notorious"    adulterers    and   "noto- 

of  intoxicating  liquors  for  sale,  in  any  rious"  thieves  notoriety  is  admissible^ 

building,  place,  or  tenement,  shall  be  see  Whart.  Cr.  Ev.  §  261. 
evidence  that  the  sale  or  keeping  is 
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trary  to  law  stands  in  this  respect  on  the  same  basis  as  an  indict- 
ment against  an  individual  for  violating  any  other  law ;  and  a  statute 
prescribing  that  on  a  charge  for  such  a  sale,  evidence  should  be  ad- 
missible that  the  defendant  was  ^*  reputed"  to  be  a  liquor  seller,  is  no 
more  constitutional  than  would  be  a  statute  providing  that  it  should 
be  admissible  in  a  murder  case  to  prove  that  the  defendant  was  ^<  re- 
puted" to  be  a  murderer.  The  same  reasoning  applies  to  prosecutions 
against  an  individual  for  keeping  spirituous  liquors  on  hand  for  sale. 
(4)  Those  providing  tliat  delivery  of  liquors  shall  be  primd facie 
proof  of  sale.  Such  statutes  may  be  held  to  be  constitutional  as 
in  the  same  line  with  those  which  provide  that  concealment  of 
death  of  a  bastard  child  shall  be  proof  of  complicity  in  killing  it  ;^ 
with  those  providing  (in  fact  though  not  in  words)  that  in  certain 
police  offences  scienter  shall  be  irrebuttably  presumed  ;*  with  those 
providing  that  exemplifications  of  records  and  deeds  may  be  admis* 
sible  ;^  and  with  those  providing  that  the  charters  of  existing  cor- 
porations can  be  presumed  by  the  fact  of  such  existence.* 

SuprOf  §  600.  primd  facte  eridenoe  of  a  sale,  delirer^, 

s  Sapra^  §  88.  to  quote  from  Darfee,  G.  J.  (113  R.  I. 

*  Whart.  Cr.  £y.  §  179.  219),  being  *'  a  necessary  constituent  of 

^  Ibid.,   102  a.     As   sustaining  the  asale,  whereas  the  facts  which  are  made 

constitutionality  of  statutes  to  this  ef-  primd  facte  evidence  by  our  (the  Rhode 

feet,  see  State  v.  Hurley,  54  Me.  562 ;  Island)  statute    may  not  only  exist 

Com.  V.  Williams,  6  Gray,  1,  Thomas,  without  the  offenoe,  but  the  oifenoe 

J.,  diss.   See,  contra^  People  &.  Toynbee,  may  exist  without  the  facts." 
20  Barb.  169 ;  S.  C.  on  app.,  2  Park.  C.         In  Connecticut,  in  State  o.  Morgan, 

R.  490 ;  and  particularly  opinion  of  Sel-  40  Conn.  44 ;  State  v.  Thomas,  47  Ibid, 

den,  J.,  Ibid.  523  et  seq,  546,  and  State  i;.  Moriarty,  50  Ibid. 

The  authorities  bearing  on  the  above  416,  a  statute  was  held  constitutional 

topics  may  be  thus  noticed  in  detail :—  which  provides  a  penalty  on  ''  every 

In  State  v,  fieswick,  13  R.  I.  211,  it  person  who  shall  keep  a  place  in  which 

was  held  that  a  statute  providing  that  it  is  reputed  that  intoxicating  liquors 

'*  notorious  character"  of  the  premises  are  kept  for  sale."    It  was  held  that 

or  of  parties  frequenting  them  ''shall  the  "  reputation"  in  such  case  is  not 

be  primd  facie  evidence  that  liquor  was  conclusive  but  may  be  rabutted.     If 

kept  on  the  premises  for  sale,"  was  held  the  Connecticut  statute  be  regarded 

unconstitutional,  as  taking  away  the  simply  as  providing  for  the  abatement 

right  to  have  the  question  of  guilt  of  a  "  reputed"  nuisance,  the  case  may 

determined  by  due  course  of  law.    The  be  reconciled  with  the  ruling  in  Rhode 

case  was  distinguished  from  State  v.  Island  where  the  offence  was  personal) 

Hurley,  54  Me.  562,  and  Com.  v.  Wil-  that  of  keeping  liquors  unlawfully. 

Hams,  6  Gray,  1,  in  the  fact  that  in  the  This,  however,  is  not  the  ground  taken 

latter  oases  the  statute  made  delivery  a  by  Parke,  C.  J.,  in  giving  the  opinion 
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XIV.   UNITED  STATES  REVENUE  LICENSE. 

§  1581.  A  license  to  retail  liquors  ander  the  United  States 
revenue  laws,  sustained  by  proof  of  payment  of  the  revenue  tax, 
is  no  defence  to  a  prosecution  under  the  State  law  for  the  illegal 
sale  of  intoxicating  liquor.^ 

XV.  JURISDICTION. 

§  1582.  In  accordance  with  the  principles  heretofore  announced, 
the  ofience  of  selling  prohibited  drinks,  when  continuing 
over  several  jurisdictions,  may  be  prosecuted  in  every  jur-   of^offenJT^ 
isdiction  in  which  it  is  made  indictable  by  the  local  law.   Jjjjj^'^ 
And  where  the  offence  is  indictable  in  two  jurisdictions, 
it  is  an  indictable  offence  to  make  preparations  in  ona  of  them  for 
its  consummation  in  the  other.*    But  where  a  sale,  passing  the  title, 
is  consummated  by  delivery  to  an  expi^ssman,  in  a  particular  locality, 
the  courts  of  such  locality  have  jurisdiction,  which  has  been  Keld 
in  Alabama  to  be  exclusive.*    But  when  the  liquor  is  to  be  delivered 
to  the  vendee  at  the  latter's  risk,  the  place  of  such  delivery  has 
jurisdiction.^ 

in  State  v.  Moriarty,  ttf  nq>,    "  The  part  of  the  State  is  held  to  be  Buffioient 

statute, "  he  said,  ''upon  which  the  for  ooDTiotion  if  the  defendant  does  not 

present  complaint  is  founded  was  fnllj  explain    awaj  the   primd  facie    case 

considered  in  the  cases  of   State    v.  against  him.*' 

Morgan,  40  Conn.  44,  and  State  v.  ^  McGuire  v.  Com.,  3  Wall.   387; 
Thomas,  47  Ibid.   546.    The  statute  State  v.  Delano,  64  Me.  501 ;  Com.  i\ 
was  there  interpreted  as  meaning  a  McNamee,  113  Mass.  12 ;  Com.  v.  San- 
reputation    founded  on  fact,  and  as  bom,  116  Ibid.  61 ;  State  v.  Lillard,  78 
therefore  equivalent  to  proof,  the  fact  Mo.  136 ;  Boyd  o.  State,  12  Lea,  687. 
that  liquors  were  kept  for  sale,  the  '  See  rapra,  §§  288  ef  seg.  /  Black  well 
proof  of  the  reputation  being  merely  v.  State,  42  Ark.  275. 
primd  facte    proof   that   it  was  well  *  Pilgreen  v.  State,  71  Ala.  368. 
founded,   leaving  the  defendant   the  *  Com.  v.  Greenfield,  121  Mass.  40 ; 
right  to  prove,  should  he  be  able,  that  Com.  v,  McKiernan,   128    Ibid.  414 ; 
liquors  were  not  in  fact  kept  by  him  Com.  v.  Burgett,  136  Ibid.  450.    Supra, 
for  sale.  .  .  .   There  are  mauy  cases  §  118. 
where  primd  fade  proof  of  guilt  on  the 
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CHAPTER  XXV, 


RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY. 


L  UKLAWVUL  ASBBM  BLT. 

Unlawfol  assembly  is  an  assembly 
threatening  a  tamaltuous   dis- 
turbance of  the  public  peace,  § 
1685. 
IL  EouT. 

Rout  is  attempt  at  riot,  §  1586. 
IIL  Riot. 

Riot  is  a  tumultuous  disturbajjce 
of  public  peace  with  mutual 
unlawful  purpose,  $  1587. 

Must  be  unlawful  assembly,  ( 
1538. 

Meeting  must  be  likely  to  inspire 
terror,  (  1539. 

Riotous  tumultuously  to  assert  le- 
gal right,  §  1540. 

Riot  Act  need  not  be  read,  §  1541. 

All  present  and  not  suppressing 
are  participants,  §  1542. 

Defendant's  purpose  may  be  mate- 
rial, $  1548. 

Enough  if  individuals  only  are 
terrified,  {  1544. 

Three  or  more  persons  are  neces- 
sary  to  constitute  offence,  $ 
1646. 


Indictment  must  contain  proper 

technical  terms,  §  1546. 
System  must  be  proved  in  order  to 

Introduce  other  riots,  §  1547. 
Order  of  evidence  is  at  discretion 

of  court,  §  1548. 
Force    excusable    in   defence  of 

home,  §  1549. 
May  be  conviction  of  lesser  offence, 

§  1550. 
rV.  Affbat. 

Affray  is  a  sudden  free  fight,  S 

1551, 
Quarrelsome  words  are  no  aflhiy, 

§1552. 
Otherwise  as  to  wearing  dangerous 

weapons  with  violent  language, 

§  1558. 
Indictment  must  contain  technical 

averments,  §  1554. 

V.  POWEB     OF    MA.OI8TBATB    IN    Dl8- 
PBBSINO. 

Magistrate  may  disperse  unlawful 
assembly,  §  1555. 

YI.  IhSTUBBANOB  OF  MeBTINOB. 

Such    disturbance    Indictable,    ( 

1556. 
Statutes  relating  thereto,  §  1556  a. 


§  1585. 


Unlawftil 
assembly  is 
an  assem- 
bly threat- 
enins:  a  tur- 
multuous 
disturb- 
ance of 
public 
peace. 


I.  UNLAWFUL  ASBBMBLT. 

An  unlawful  assembly  is  an  assembly  of  three  or  more 
persons  who,  with  intent  to  carry  out  any  common  pur- 
pose, assemble  in  such  a  manner,  or  so  conduct  them- 
selves when  assembled,  as  to  cause  persons  in  the  neigh- 
borhood of  such  assembly  to  fear  on  reasonable  grounds 
that  the  persons  so  assembled  will  disturb  the  peace 
tumultuously,  or  will  by  such  assembly  needlessly  and 
without  any  reasonable  occasion  provoke  other  persons 
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to  disturb  the  peace  tumoltuouslj.  The  mere  fact,  however,  that 
an  assembly  will  probably  be  attacked  by  parties  who  object  to  it, 
does  not  make  it  unlawful.^ 

Persons  lawfully  assembled  may  become  an  unlawful  assembly 
if  they  conduct  themselves  with  a  common  purpose  in  such  a  manner 
as  would  have  made  their  assembling  unlawful  if  they  had  assem- 
bled in  that  manner  for  that  purpose ;  and  this  has  been  held  to 

*  In  Beatty  v.  Gillbanks,  in  London,  Commissioners  of  1879.  See  article  on 
1882,  47  L.  T.  (N.  S.)  194,  the  defend-  «  Riot,''  Am.  Law  Mag.  for  Jnly,  1844 ; 
ants,  with  a  considerable  number  of  2  West.  L.  J.  49 ;  R.  v.  Hunt,  1  Rnss. 
other  ]>er8ons,  fbrming  a  body  called  on  Cr.  888 ;  R.  v.  Hunt,  3  B.  &  A.  566 ; 
the  '*  Salvation  Army,'*  assembled  to-  R.  v.  Hughes,  4  G.  &  P.  373 ;  R.  v,  Birt, 
gether  in  the  streets  of  a  town  for  a  6  G.  &  P.  154 ;  R.  v.  Neale,  9  Ibid.  431 ; 
lawful  object,  and  with  no  intention  of  4  Penn.  L.  J.  31 ;  Lafaibkin  v.  State,  12 
carrying  ont  their  object  unlawfully,  State,  12  Tex.  Ap.  341.  For  an  expo- 
or  by  the  use  of  physical  force,  but  sition  of  the  difference  between  unlaw- 
knowing  that  their  assembly  would  be  ful  assembly  and  riot,  see  R.  v.  Kelly, 
opposed  and  resisted  by  other  persons  6  Up.  Can.  (C.  P.)  372,  where  a  con- 
in  such  a  way  as  would  in  all  proba-  yiction  of  riot  was  set  aside  on  proof 
bility  tend  to  the  committing  of  a  breach  that  there  was  no  overt  act  of  public 
of  the  peace  on  the  part  of  such  oppos-  disorder. 

ing  persons.  A  disturbance  of  the  i>eace  Sir  J.  F.  Stephen  thus  illustrates  the 
having  been  created  by  the  forcible  op-  topic  in  the  text : — 
position  of  a  number  of  persons  to  the  "  Sixteen  persons  meet  for  the  pur- 
assembly  and  procession  through  the  pose  of  going  out  to  commit  the  offence 
streets  of  the  defendants  and  the  Sal va-  of  being  by  night,  unlawfully,  upon 
tion  Army,  who  themselves  used  no  land,  armed  in  pursuit  of  game.  This 
force  or  violence,  it  wan  held  by  Field  is  an  unlawful  assembly.  R.  v.  Brod- 
and  Cave,  JJ.  (reversing  the  decision  ribb,  6  C.  &  P.  571.  The  meeting  in 
of  the  justices),  that  the  defendants  this  case  was  in  a  private  house, 
had  not  been  guilty  of  **  unlawfully  "  A.,  B.,  and  G.  meet  for  the  purpose 
and  tumultuously  assembling,"  etc.,  of  concerting  an  indictable  fraud.  This, 
and  could  not,  therefore,  be  convicted  though  a  conspiracy,  is  not  an  unlaw- 
of  that  offence,  nor  be  bound  over  to  ful  assembly.  (Submitted.)  ComjMire 
keep  the  peace.  It  was  further  ruled,  1  Hawk.  P.  C.  515. 
that  knowledge  by  persons  peaceably  "A.,  B.,  and  C,  having  met  for  a 
assembling  for  a  lawful  object  that  lawful  purpose,  quarrel  and  fight. 
their  assembly  will  be  forcibly  opposed  This,  though  an  affray,  is  not  an  nn- 
by  other  persons,  under  circumstances  lawful  assembly.  1  Hawk.  P.  C.  514. 
likely  to  lead  to  a  breach  of  the  peace  **  A  large  number  of  persons  hold  a 
on  the  part  of  such  other  persons,  does  meeting  to  consider  a  petition  to  par- 
not  render  such  assembly  unlawful,  liament,  lawful  in  itself ;  but  they  as- 
See,  also,  Beatty  v,  Olenister,  51  L.  T.  semble  in  such  numbers,  with  such  a 
(N.  S.)  301.  show  of  force  and  organization,  and 

The  definition  in  the  text  is  taken  when  assembled  make  use  of  such  lan- 

from  the  Draft  Report  of  the  English  guage  as  to  lead  persons  of  ordinary 
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be  the  case  with  disorder  got  up  suddenly  though  concertedly  at  a 
town  meeting,^  and  at  a  social  assembly  for  dancing.'  In  determin- 
ing the  question  of  terror,  it  has  been  said  that  the  jury  are  to  con- 
sider whether  rational  and  firm  men,  in  charge  of  families,  would 
have,  under  the  circumstances,  cause  for  anxiety ;  and  in  testing 
this  it  is  necessary  to  take  into  account  the  hour  at  which  the  par- 
ties meet,  the  language  used  by  them,  and  the  acts  done.'  An 
unlawful  assembly  does  not  in  itself  involve  any  overt  act.  If  overt 
acts  of  violence  are  attempted,  the  offence  is  a  rout ;  if  such  acts  of 
violence  are  executed,  the  offence  is  a  riot. 

II,  ROUT. 

§  1536.   A  rput  is  an  attempt  at  riot  made  by  an  unlawful  as- 
sembly.    Such  preparatory  steps  must  have  been  taken 
attempt  at    fts  would  lead,  if  carried  out,  to  a  riot.    At  least  three 
^^^'  persons  are  essential  to  constitute  the  offence.^ 

III.  RIOT. 

§  1537.  A  riot  is  the  tumultuous  disturbance  of  the  public  peace 
Riot  iB  an  ^y  *^  unlawful  assembly  of  three  or  more  persons  in  the 
executed  execution  of  some  private  object.*  If  the  object  be  to 
0U8  dig-  overthrow  the  government,  then  the  offence,  if  there  be 
public^  adequate  overt  acts,  is  treason.'  If  it  be  to  resist  a 
P**^®'  statute,  but  not  to  overthrow  government,  then,  in  the 

United  States  (however  it  may  be  in  England),  the  offence  is  not 
treason,  though  it  may  be  riot  or  a  high  misdemeanor.'  The  dis- 
tinction, as  has  been  seen,  between  rout  and  riot  is  that  the  first 

firmness  and  courage  in  the  neighbor*  *  1  Hawk.  P.  G.  c.  65,  §  I. 

hood  to  apprehend  a  breach  of  the  '  I  Hawk.  P.  C.  c.  65,  s.  1 ;  1  Ross,  on 

peace.     This  is  an  unlawful  assembly.  Gr.  265  ;  Gom.  r.  Armstrong,  1  Phila. 

Redford  v.  Birlej,  3  Starkie  (N.  P.),  656 ;   State  v.  Connolly,  3  Rich.  337 : 

79 ;   R.   17.  Vincent,  9   C.  &  P.  91."  SUte  v.  Sumner,  2  Spear,  599 ;  Bolden 

Steph.  Dig.  art.  71.    That  consent  of  v.  State,  64  Ga.  361.    See  Logg  v.  Peo- 

parties  whose  rights  are  invaded  is  no  pie,  92  111.  598.  Under  Indiana  statute, 

defence,  see  Sanders  v.  State,  60  Ga.  see  Kiphart  v.  State,  42  Ind.  273.    Un- 

126.    Supra f  §  142.  der  Georgia  statute,  see    Rachels  v. 

1  Com.  V,  Hoxey,  16  Mass.  385.  State,  51  Ga,  374. 

>  Trittipo  V.  State,  13  Ind.  360.  •  See  mfra,  §  1795. 

•  R.  V.  Vincent,  9  C.  &  P.  91.  »  See  infra,  §  1796. 

880 


CHAP.  XXV.]        RIOT,  ROUT,  UNLAWFUL  ASSEMBLY.  [§  1540. 

involves  an  attempt  at  an  unlawful  act,  the  second  the  commission 
of  such  act.^ 

§  1588.  An  unlawful  assembly  is  an  essential  prerequisite ;'  but, 
as  we  have  seen,  an  assembly  meeting  lawfully  can  be   ^^^  ^ 
converted  into  one  that  is  unlawful,  by  the  concerted  unlawful 
determination,  however  sudden,  to  effect  tumultuously 
an  unlawful  purpose.*    Hence  to  constitute  a  riot  it  is  not  neces- 
sary that  the  original  intention  should  have  been  riotous.^ 

§  1539.  *It  must  be  also  shown  in  riot  that  the  assembling  was 
accompanied  with   some  such  circumstances,  either  of 
actual  force  or  violence,  or  at  least  having  an  apparent  ^y^ 
tendency  thereto,  as  were  calculated  to  inspire  people   ^spire 
with  terror,'  such  as  being  armed,  making  threatening 
speeches,  turbulent  gestures,  or  the  like.'    If  an  assembly  of  per- 
sons be  not  accompanied  with  such  circumstances  as  these,  it  can 
never  be  deemed  a  riot,  however  unlawful  their  intent,  or  however 
unlawful  the  acts  which  they  actually  con^mit.'    But  by  proof  of 
concert  to  do  an  unlawful  act,  followed  by  the  doing  such  act  so 
tumultuously  as  to  strike  terror  into  third  parties,  the  charge  of 
riot  may  be  sustcdned.'    And  hence  a  ^^  chiavari"  has  been  held  a 
riot  f  and  so  of  a  combined  movement  to  go  to  a  theatre  in  force 
and  drown  the  voices  of  the  performers  ;^  and  of  a  tumultuous 
disturbance  got  up  in  a  ball-room,  in  which  violence  was  threatened 
and  provoked.^    As  will  presently  be  seen,  a  using  of  unlawful 
means  is  in  itself  an  unlawful  object,  sufficient  to  constitute  an 
unlawful  assembly." 

§  1540.  Even  a  lawful  act  may  be  done  in  such  a  violent  and 
tumultuous  manner  as  to  be  a  riot  when  three  or  more  are  engaged." 

1  Ibid.,  and  see  R.  v.  YinoeDt,  ut  «i^.  t  ibid. ;  DalU  o.  137 ;  State  v.  Straw, 

■  State  r.  SUloap,  1  Ired.  30.  33  Me.  554. 

*  1  Hawk.  0.  65,  b.  3 ;  State  v.  Snow,  •  State  v.  BraiU,  Rioe,  R.  258  ; 
18  Me.  346 ;  State  v.  Cole,  2  McCord,  Penna.  o.  Cribs,  Addis,  277 ;  Douglass 
117.     Siqfra,  §  1535.  v.  State,  6  Yerg.  525. 

«  U.  S.  o.  MoFarland,  1  Cranoh  C.  C.  *  Bankns  v.  State,  4  Ind.  114. 

140 ;  SUte  v.  Snow,  18  Me.  346  ;  Ly-  ^  State  v.  Brazil,  Rioe,  257. 

coming  Ins.  Co.  o.  Schwenks,  95  Penn.  "  Trittipo  v.  State,  13  Ind.  360. 

St.  89  ;  State  v.  Brooks,  1  Hill  (S.  C),  *•  /n/m,  §  1540. 

361 ;  Darst  v.  People,  51  111.  286.    See  »  Kipbart   v.    State,    42   Ind.   273. 

SUte  V.  York,  70  N.  C.  66.  Darst  v.  People,  51  111.  286  ;  State  v. 

•  R.  V.  Hagbes,  4  C.  &  P.  373.  York,  70  N.  C.  66. 


•  1  Hawk.  0.  65,  s.  5. 
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No  body  of  men  is  justified  in  asserting  legal  rights  by  violence ;  and 
Riotous  to  *  lawful  assembly  becomes  unlawful  whenever  the  raem- 
tamaitu-  bers  agree  to  resort  to  violent  and  tumultuous  measures 
sert  legal  to  achieve  even  a  lawful  end.^  If  the  object,  however,  of 
^  ^'  the  assembly  be  lawful,  it  in  general  requires  stroDger 
evidence  of  the  terror  of  the  means  to  induce  a  jury  to  return  a 
verdict  of  guilty  than  if  the  object  were  unlawful ;  and  it  has  even 
been  held  that  if,  for  the  purpose  of  abating  a  public  nuisance,  a 
number  of  persons  assemble  with  spades,  iron  crows,  and  the  proper 
tools  for  that  purpose,  and  abate  it  accordingly,  without  doing  more, 
it  is  no  riot,'  unless  there  be  threatening  language  or  other  mis- 
behavior, in  apparent  disturbance  of  the  peace.*  The  unlawful  pur- 
pose in  this  case  is  not  the  object,  but  the  means  used. 

§  1541.  It  is  not  necessary,  under  the  English  statute,  that  the 
Riot  Act  should  be  read  to  constitute  a  riot.  Before  the 
need  not  proclamation  can  be  read,  a  riot  must  exist ;  and  the 
be  read.  efiect  of  the  proclamation  will  not  change  the  character 
of  the  meeting,  but  makes  those  guilty  of  a  felony  who  do  not  dis- 
perse within  one  hour  after  the  proclamation  is  read.^ 

§  1542.  In  riotous  and  tumultuous  assemblies,  all  persons  who 
All  resent  ^^^  present  and  not  actually  assisting  in  their  suppression 
and  not  may,  where  their  presence  is  intentional,  and  where 
ingarepar-  it  tends  to  the  encouragement  of  the  rioters,  be  primd 
ticipante.  y^^^  inferred  to  be  participants  ;•  and  the  obligation  is 
cast  upon  a  person  so  circumstanced,  in  his  defence,  to  prove  his 
actual  non-interference.*  Eminently  is  this  the  case  when  tiie  sheriff 
of  a  county,  the  mayor  of  a  city,  or  any  other  known  public  con- 
servator of  the  peace,  has  repaired,  in  the  discharge  of  his  duty,  to 

1  1  Hawk.  0.  65, 8.  7 ;  SUte  v.  Snow,  *  R.  v.  Howell,  9  C.  &  P.  437 ;  Rob- 

18  Me.  346 ;  State  v.  Brook,  1  Hill  (S.  erts  v.  0*Connor,  33  Me.  496 ;  State  v, 

C),  362 ;  Douglass  v.  State,  6  Yerg.  Bogbee,  22  Vt.  32;  Com.  v.  Hadlej,  11 

525.    See,  also,  the  charge  of  Judge  Met.  66 ;  Williams  v.  SUte,  9  Mo.  268* 

King,  in  4  Penn.  L.  J.  33.   For  distino-  See  lupra,  §§  205  etseq. ;  Whart.  Cr.  PI. 

tive  Missouri  law  on  this  point,  see  k  Pr.  §§  16,  17.    See  provision  in  §§ 

Smith  r.  State,  14  Mo.  147.  454-5  of  N.  Y.  Penal  Code  of  1882. 

■  Dalt.  c.  137.    Suprat  §§  97  a,  1410.  •  R.  v.  Howell,  9  C.  &  P.  437.     See 

•  Ibid.    See  State  v.  Hughes,  72  N.  contra^  State  r.  MoBride,  19  Mo.  239. 

C.  25 ;  SUte  v.   Blair,   13  Rich.  93.  The  llmiUtions  of  this  principle  are 

Supra,  §§  97  a,  1426.  stated  supra,  §  223.    See  fully  Whart. 

«  R.  V,  Fursej,  6  C.  &  P.  81 ;  SUte  Cr.  PI.  &  Pr.  §  16. 
p.  RusseU,  45  N.  H.  83. 

882 


CHAP.  ZXY.J        RIOT,  ROUT,  UNLAWFUL  AS&EMBL7.  [§  1544. 

the  scene  of  tumult,  and  there  commands  the  dispersion  of  the  un- 
lawful riotous  assembly,  and  demands  the  assistance  of  those  present 
to  aid  in  ite  suppression.  After  such  proclamation  there  can  be,  so 
far  as  concerns  persons  voluntarily  and  deliberately  remaining,  no 
neutrals.^  And  this  applies  even  to  those  who  leave  the  scene  be- 
fore the  riot  is  consummated,  if  they  countenance  any  preliminary 
movements  inciting  to  the  subsequent  riotous  acts.'  But  there  must 
be  something  to  imply  sanction  and  encouragement.' 

§  1548.  While,  however,  it  would  be  unwise  for  the  court,  in 
laying  down  the  law  to  the  jury,  to  relax  the  principle 
that  presence,  when  operating  to  sanction  and  encourage,  ant's  par- 
implies  participancy,  it  is  not  improper,  should  a  convic-  STmabt^ 
tion  take  place  upon  evidence  of  presence  alone,  for  the  '^* 
court,  in  grading  its  sentence,  to  recollect — ^to  use  the  pertinent  lan- 
guage of  Judge  Daly,  on  the  trial  of  the  Astor  Place  riots — ^that 
*^  so  strong  is  human  curiosity,  that  even  well-disposed  citizens  are 
attracted  by  the  excitement.    To  courageous  minds  there  is  a  fascina- 
tion in  the  very  presence  of  danger,  and  a  distinction  must  be  care- 
fully drawn  between  those  who  were  mere  lookers-on  and  those  who 
were  stimulating  and  encouraging  the  riot."^    And  the  inference  of 
consent  to  be  drawn  from  presence,'  and  apparent  encouragement, 
may  be  rebutted  by  showing  that  the  defendant  was  in  the  assembly 
with  no  purpose  common  to  the  rioters.' 

§  1544.  To  constitute  a  riot  it  is  not  necessary  that  there  should 
be  actual  fright  in  the  public  generally.    It  is  enough  if 
the  action  of  the  parties  implicated  be  so  violent  and  j^Xi&oaL 
tumultuous  as  to  be  likely  to  cause  fright,  and  if  indi-  ?^J^i^^ 
viduals  are  frightened.'    It  is  not  necessary  that  any  one 
of  the  defendants  should  be  guilty  singly  of  an  indictable  offence.' 

I  Per  King,  J.,  4  Penn.  L.  J.  83;  •  Ibid. 

Penn.  v.  Cribs,  Addis.  277 ;  Williams  t  sute  r.  Boils,  34  Me.  235  ;  Darst  v. 

V.  sute,  9  Mo.  268 ;  Whart.  Cr.  PI.  k  People,  51  111.  286 ;  SUte  v.  Alexander, 

Pr.  §§  16,  17.  7  Rich.  5 ;  State  v,  Jackson,  1  Speers, 

>  R.  o.  8harpe,  3  Cox  G.  G.  288 ;  State  13 ;  State  v.  York,  70  N.  C.  66 ;  SUte 

V.  Blair,  13  Rich.  93.  v.  Hughes,  72  Ibid.  25. 

*  See  R.  V.  Atkinson,  11  Cox  C.  C.  •  Ibid.    State  r.  Blair,  13  Rich.  93 ; 
268.    Sufyra,  §  211.  Kiphart  v.  SUU,  42  Ind.  273;  Daven- 

«  2  West.  L.  J.  (N.  S.)  75.  port  v.  SUte,  38  Ga.  184. 

*  Ibid.    U.  8.  V.  Scott,  1  Morris, 
143. 
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§  1545.  Three  or  more  persons  must  be  concerned  io  constitute 
the  offence  of  riot  ;^  but  it  is  not  necessary  to  prove  any 
more  pep-  previous  conccrt ;  it  is  sufficient  if  they  are  together,  and 
Bary  to  appear  to  act  with  the  same  view  of  disturbing  the  public 
offence.  peace.*  It  is  no  defence,  also,  that  one  of  three  persons 
charged  as  a  rioter  was  not  an  active  participant  if  he  gave  to  the 
others  intentional  support  as  an  aid  *  But  if  several  be  indicted  for 
a  riot,  and  there  be  proof  only  against  one  or  two,  and  the  offence  be 
not  laid  and  proved  to  have  been  committed  with  persons  unknown, 
all  must  be  acquitted.^  But  if  after  conviction  of  four  for  riot  two 
die,  judgment  will  not  be  arrested  as  to  the  two.'  And  there  may 
be  a  conviction  of  a  single  person  of  the  offence  if  the  indictment 
aver  and  the  proof  show  two  other  persons  engaged.*  The  mere  fact 
that  other  persons,  not  co-defendants,  were  engaged  in  a  riotous 
party  opposing  the  defendants,  is  no  defence.^ 

§  1546.  The  indictment  must  aver  an  unlawful  assembly  as  the 
.    preliminary  to  the  riot  f  and  unlawful  acts  (e.  a.,  breach 

Indictmeiit    \,    ,  ,  ^  .  • 

mufitcon-     of  the  peace,  terror,  etc.),  as  its  consequent.' 

1  R.  V.  Ellis,  Holt,  636 ;  Com.  v.  Ed-  Carlile,  Ibid.  534 ;  Whart.  Cr.  PI.  k 

wards,  1  Ashm.  46,  and  cases  cited ;  Pr.  §  305.    See  State  v.  Kuhlmann,  5 

State  V.  Thackam,  1  Baj,  358 ;  State  r.  Mo.  Ap.  587. 

Calder,  2  McCord,  462,  and  cases  here*  By  statute  in  some  States  riotous 

after  cited  to  this  section.  conduct  by  two  persons  may  constitute 

In  some  States  bj  statute  two  are  a  riot.    Dougherty  v.  People,  4  Scam, 

enough  to  constitute  the  offence.    See  179 ;  Rachels  v.  State,  61  Ga.  374. 

Rachels  v.  State,  51  Ga.  374.  •  R.  v.  Scott,  3  Burr.  1262 ;  1  W.  BI. 

>  State  t;.  Straw,  83  Me.  554 ;  State  350. 

V.  Calder,  2  MoCord,  462.    See  Whart.  •  Com.  v.  Berry,  5  Gray,  93. 

Cr.  PI.  &  Pr.  §§  305,  755 ;  and  see  <u-  '  Philadelphia  riot  oases,  cited  ntpfo, 

pra,  §  1388.  S  1543;  Whitley  v.  SUte,  66  Ga.  656. 

*  See  supra,  §  211  et  xe^.,  1542  ;  State  >  Stete  v,  Staloup,  1  Ired.  30. 

V.  Straw,  33  Me.  54 ;  though  it  is  oth-  *  R.  v.  Gulston,  2  14-  Raym.  1210. 

erwise  when  no  such  encouragement  is  Twelve  persons  were  indicted  for  a 

given.    State  v.  Scott,  1  Morris,  143.  riot  and  assaulting  J.  W.     The  indict- 

^  2  Hawk.  c.  47,  s.  8 ;  R.  v,  Scott,  3  ment  did  not  conclude  in  terrofiempopuli. 

Burr.  1262 ;  1  W.  Bl.  291,  350 ;  R.  r.  Several  of  the  defendants  had  been 

Sudbury,  1  Ld.   Raym.  484 ;  2  Salk.  convicted,  and,  at  the  ensuing  assize, 

593;    Penn.  t^.   Huston,   Addis.   334;  at  which    the   remaining  defendants 

State  V.  Alison,  3  Yerg.  428 ;  Turpin  v,  were  tried,  there  was  evidence  that 

State,  4  Blackf.  72 ;  State  r.  Bailey,  3  they  had  Joined  in  the  riot,  but  there 

Ibid.  209  ;  Brazil  v.  State,  Rice  R.  257 ;  was  no  proof  of  any  assault,  except  in 

State  V,  Pugh,  2  Hayw.  55;   State  v.  the  words   **po.  m,"   and   **  guilty," 

O' Donald,  1  McCord,  532;  Maxwell  v.  written  on  the  indictment,  over  the 
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It  is  not  necessary  to  allege  any  other  unlawful  pur-  tain  proper 
pose  than  that  of  disturbing  the  peace  ;^  nor,  if  a  breach  of  terma. 
the  peace  accompanied  with  violence,  and  terror  produced 
thereby,  be  alleged,  are  any  particular  technical  words  necessary.' 
And  where  there  is  no  specification  of  the  particular  breaches  of  the 
peace  committed,  it  is  enough  to  aver  that  the  defendants  unlaw- 
fully, riotously,  and  routously  assembled  together,  to  disturb  the 
peace  of  the  State ;  and  being  so  assembled  did  make  great  noise, 
riot,  tumult,  and  disturbance,  etc.,  to  the  great  terror  and  disturb- 
ance of  the  people,  etc.* 

^^  Terror  y^  however,  in  terrorem  populU  is  essential  to  an  indict- 
ment for  riot,  unless  facts  making  up  a  riot  are  averred ;  though 
without  such  averment  there  may  be  a  conviction  of  an  unlawful 
assembly.^ 

<<  Force  and  arms"  need  not  be  used  in  immediate  relation  to  the 
acts  of  violence  committed,  especially  when  the  term  is  applied  to 
the  rioters  assembling.' 

A  bald  allegation  of  only  two  defendants  is  fatal.'  But  three 
persons  need  not  be  mentioned  by  name  as  rioters.  It  is  enough  if, 
in  addition  to  the  defendant,  there  be  two  or  more  persons,  known 
or  unknown,  alleged  to  have  acted  as  co-rioters.^ 

Each  defendant  may  be  severally  tried.' 

names  of  the  oonyicted  defendants.    It  People,  Breese,  3 ;  State  v.  York,  70 

was  held  that  this  was  no  proof  of  an  N.  C.  66 ;  State  r.  Sims,  16  S.  G.  486. 

assault  as  against  the  present  defend-  *  State  v.  Brazil,  Rice  R.  257. 

ants,  and  that  thej  could  not  be  con-  «  R.  v.  Haghes,  4  C.  &  P.  373 ;  R.  v. 

Ticted  at  common  law  of  the  riot  only,  Woolcook,  5  Ibid.  516 ;  R.  v.  Coz  4 

as  the  indictment  did  not  conclude  in  Ibid.  538 ;  contra^  to  effect  that  terror 

terrorem  popuU,    R.  v.  Hughes,  4  C.  &  may  be  dispensed  with,  when  riotous 

P.  373.  facts  are  alleged.    R.  v.  Coz,  ut  sup, : 

And  it  is  held  that  if  persons  are  Com.  v.  Runnels,  10  Mass.  518 ;  State 

charged  with  a  riot,  and  cutting  down  v.  Whitesides,  1  Swan,  88 ;   State  v. 

fences,  and  the  indictment  does  not  Sims,  16  S.  C.  486. 

conclude  in  terrorem  populij  they  cannot  *  Com.   v.  Runnels,   10  Mass.   518. 

on  that  indictment  be   convicted   at  See  Whart.  Cr.  PI.  &  Pr.  §  271. 

common  law  of  a  riot,  but  may  be  con-  >  Whart.  Cr.  PI.  &  Pr.  §§  305-6. 

Ticted  of  an  unlawful  assembly.    R.  v,  ^  Thayer  r.  State,  11  Ind.  287  ;  State 

Coz,  4  C.  &  P.  538.  V.  iE^gan,  10  La.  An.  698 ;  State  r.  Brazil, 

1  State  V.  Ronton,  15  N.  H.  169.  Rice  R.  257.     SHjm^  §  1545 ;  Whart. 

<  State  r.  Russell,  45  N.  H.  83 ;  State  Cr.  PI.  &  Pr.  §§  104,  111.    See  SUte 

V.  Laugford,  3  Hawks,  381 ;   Stote  v.  v,  O'Donald,  1  McCord,  532. 

Voshall,  4  Ind.  589 ;  Mc Waters  v,  SUte,  *  Whart.  Cr.  PI.  &  Pr.  §  309 ;  Com. 

10  Mo.  167 ;  though  see  Whiteside  v.  v.  Berry,  5  Gray,  93. 
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§  1647.   RiotouB  assemblages  at  independent  periods,  though 
connected  with  the  defendants,  cannot  be  put  in  evidence 
mu6ibe        for  the  purpose  of  proving  disorderly  and  illegal  pur- 
order  to  hi-  poses  on  the  part  of  the  defendants,  unless  there  be  proof 
^e?  H,^  l"d  Of  system.' 

Order  of  ^  1548.  To  Connect  a  riot  with  a  particular  defendant 

eyidence  Is  the  defendant's  presence  must  be  first  put  in  evidence  ;' 
tioD  of  though  this  rule  may  be  departed  from  when  from  its  size, 
^'^'  and  the  number  engaged,  it  is  more  convenient  that  the 

general  character  of  the  riot  should  be  first  proved.' 

§  1549.  ^'  An  assembly  of  three  or  more  persons,  for  the  purpose 
of  protecting  the  house  of  any  one  of  their  number 
curable  in  against  persons  threatening  to  break  and  enter  such  house, 
home?^  ®^  in  order  to  commit  any  indictable  oflFence  therein,  is  not 
unlawful.''^  A  man  is  justified  in  collecting  his  friends 
to  protect  his  house  when  attacked,  and  they  may  even  for  this  pur- 
pose use  necessary  force ;'  but  it  is  said  he  cannot  in  this  way 
defend  his  "  close,"  or  property  other  than  his  house.* 

§  1550.  On  the  ordinary  indictment  for  riot  the  defendant  may  be 

^  .  .,  X  convicted  of  an  unlawful  assembly  ;^  and,  when  the  indict- 
On  indict-  ,  i  1  J 
mentfor       ment  contains  the  proper  averments,  of  an  assault  and 

convictton*   battery  ,•  or  of   any  unlawful  malicious  disturbance  of 

offi^'       another's  rights.^ 

1  state  V.  Renton,  15  N.  H.  169.    See  189.    See  Wh&rt.  Cr.  PI.  h  Pr.  §§  736 

Whart.  Cr.  By.  §  32.  €<  ttq, 

<  Nicholson's    Case,   1  Lew.  C.  C.  •  R.    v.    Higgins,    2     East    R.   5 ; 

300.  Shoilse  v.  Com.,  5  Barr,  83 ;  bnt  see 

•  See  R.  V.  Cooper,  1  Rnss.  on  Cr.  Ferguson  v.  People,  90  lU.  510.    See 
405.  Whart.  Cr.  PI.  &  Pr.  §  384. 

^  Draft  Report  Eng.  Commis.  1879.  *  Campbell  v.  Com.,   59  Penn.    St. 

•  See  mipra,  §   502  ;    tn/ra,  §  1556.  266 ;  and  see  U.  S.  v.  Hart,  1  Peters  C. 
State  V,  Hnntlej,  3  Ired.  418.  C.  390 ;  Com.  v.  Hoxej,  16  Mass.  385 ; 

•  R.  v.  Bangor  (Bishop),  1  Ross,  on  Penn.  v.  Morrison,  Addis.  274 ;  Com. 
Cr.  388.    See  tuyroy  §§  95,  502.  v.   Taylor,   5    Binnej,   281 ;    State  v. 

7  R.  r.  Hughes,  4  C.  &  P.  373 ;  R.  v.  Townsend,  2  Harring.   543  ;  State    v. 

Cox,  Ibid.  538 ;  SUte  v.  Brazil,  Ric«  Jasper,  4  Dev.  323,  and  cases  cited 

R.  258 ;  Com.  t;.  Kinney,  2  Ya.  Cas.  wjvra,  §  17. 
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IV.  AFFRAY. 

^  1551.  Any  affray  is  the  fighting  of  two  or  more  persons  in 
some  public  place  ,^  to  the  terror  of  the  neighborhood.' 
Fighting  together,  as  well  as  fighting  one  another,  will   sudden 
constitute  the  offence.*    There  is  a  difference  between  a   *^^n 
sudden  affray  and  a  sudden  attack.     The  former  implies 
reciprocity  ;  the  latter  does  not.     To  the  former  a  public  place  is 
essential,  but  not  to  the  latter.^    The  distinction  between  affray  and 
riot  is  that  there  may  be  an  affray  in  which  only  two  persons  take 
part,  while  to  riot  three  persons  are  essential.    An  affray,  also, 
implies  suddenness  and  transientness  ;  a  riot  is  more  deliberate  and 
permanent.' 

§  1552.  It  is  said  that  no  quarrelsome  or  threatening  words  what- 
soever amount  to  an  affray  :•  and,  with  the  exception  to  q^^j^j 
be  noticed,  that  no  one  can  justify  laying  his  hands  on  some  words 
those  who  shall  quarrel  merely  with  angry  words  without  °  *^* 
coming  to  blows.^  To  an  affray  more  or  less  publicity  is  essential ; 
and  it  has  been  held  that  a  quarrel,  however  animated,  out  of  the 
hearing  or  seeing  of  any  except  the  parties  concerned,  cannot  be 
said  to  be  to  the  terror  of  the  people,  and  hence  is  not  an  affray.' 
So  a  casual  quarrel  by  three  strangers  in  a  private  field  will  not 
amount  to  an  affray,  as  the  place  of  the  fight  must  be  in  public 
view  f  though  it  is  otherwise  as  to  an  inclosure  visible  from  a 

>  That  this  must   be  averred   and  *  Ibid, 

proved,  see  infra,  §  1552,  1554.  •  O'Neill  o.  State,  16  Ala.  66. 

<  4  Black.  Com.,  144  ;  3  Inst.  158 ;  '1  Hawk.  c.  63,  s.  2.     Siqtra,  S  619. 

R.  r.  Hunt,  1  Cox  C.  C.  177  ;  Com.  v.  *  Ibid.  s.  2. 

Rannells,   10   Mass.  618 ;    Duncan  v.  *  Skains  v.  State,  21  Ala.  218 ;  Taj« 

Com.,  6  Dana,  295 ;  Simmons  v.  Com.,  lor  v.  State,  22  Ibid.  16  ;  Hawkins  v. 

6  J.  J.  Mar.  616 ;  State  v.  Simpson,  6  State,  13  Ga.  322 ;  Wilson  v.  State,  3 

Yerg.  356;  Wilson  v,  Bute,  3  Heist.  Heisk.  278.      See    State  v.   Perry,  5 

378;    State  v»  Snmner,  5  Strob.  63;  Jones   (N.  C),  9,  where  it  was  held 

bat  see  Childs  v.  State,  15  Ark.  204.  that  if  one  person,  by  such  abusive 

*  Thompson  r.  State,  70  Ala.  26.  language  towards  another  as  is  calcu- 

^  State  V.  Toohey,  3  Rice's  Dig.  104 ;  lated  and  intended  to  bring  on  a  fight, 

1  Hawk.  P.  C.  Curw.  ^.  p.  514;  Taylor  induces  that  other  to  strike  him,  he  is 

V.  State,  22  Ala.  16  ;  Carwile  v.  State,  guilty  of  an  affray,  though  he  may  be 

35  Ibid.  392.  unable  to  return  the  blow  ;  and  see 

As  to   affrays    under  statutes,  see  State  v,  Sumner,  5  Strobh.  53. 
Com.  V.  Welsh,  7  Gray,  324;  Noe  r. 
People,  39  m.  96. 
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thronged  thoroughfare.^  But  the  fact  that  a  quarrel  began  in  a 
private  house  does  not  exclude  proof  of  such  beginning  when  the 
fight  was  continued  in  a  public  street.' 

§  1653.  But  although  no  bare  words,  in  the  judgment  of  law, 
carry  therein  so  much  terror  as  to  amount  to  an  affray,* 
iDg  da^'  jot  it  seems  certain  that  in  some  cases  there  may  be  an 
S^earoiiB  affray  where  there  is  no  actual  violence,  as  where  words 
may,  with  naturally  provoking  violence  are  used  as  part  of  the 
ffuage,8iir.  m6\6e,  or  as  a  provocative  and  invitation  to  a  fight; 
^'  and  where  there  is  terror  to  the  neighborhood.*    An 

indictment  for  afiray  may  also  be  sustained  where  two  or  more  men 
arm  themselves  with  dangerous  and  unusual  weapons,  in  such  a 
manner  as  will  naturally  cause  a  terror  to  the  people,  which  is  said 
to  have  been  always  an  offence  at  common  law,'  and  is  in  some  juris- 
dictions prohibited  by  statute.  For  by  statute  2  Edw.  III.  c.  8,  in 
force  in  several  of  the  United  States,  it  is  enacted,  ^^  that  no  man, 
of  what  condition  soever,  except  the  king's  servants  in  his  presence, 
and  his  ministers  in  executing  their  office,  and  such  as  be  in  their 
company  assisting  them,  and  also  upon  a  cry  made  for  arms  to  keep 
the  peace,  shall  come  before  the  king's  justices,  or  other  of  the 
king's  ministers  doing  their  office,  with  force  and  arms,  nor  bring 
any  force  in  an  affair  of  peace,  nor  go  nor  ride  armed  by  night  or 
day  in  fairs  or  markets,  or  in  the  presence  of  the  king's  justices  or 
ministers,  or  elsewhere,  upon  pain  to  forfeit  their  armor  to  the  king, 
and  their  bodies  to  prison,  at  the  king's  pleasure."*  A  man  cannot 
excuse  wearing  such  armor  in  public  by  alleging  that  a  particular 
person  threatened  him,  and  that  he  wears  it  for  safety  against  such 
assault ;  but  it  is  clear  that  no  one  incurs  the  penalty  of  the  statute 
for  assembling  his  neighbors  and  friends  in  his  own  house,  to  resist 

1  Carwile  v.  State,  35  Ala.  392.  violenoe  without  blows,  but  oalcalated 

'  State  V.  Billings,  72  Mo.  662.  to  prodaoe  terror,  is  an  affraj.     Ibid. 

•  O'Neill  V,  State,  16  Ala.  65;  State  Hawkins  v.   State,   13  Ga.   322,   and 
V,  Simpson,  5  Yerg.  356.  oases  next  oited. 

^  State  i;.  Perrj,  5  Jones  (N.  C),  9;  *  '*  Every  one  commits  a  misdemeanor 

State  V.  Davis,  65  N.  C.  298 ;  State  v.  who  goes    armed  in  public,  without 

Lanier,  71  Ibid.  288 ;  and  as  to  differ-  lawful  occasion,  Ih  such  a  manner  as 

Ing  from  text,  see  State  r.  Simpson,  6  to  alarm  the  public."    Steph.  Dig.  C. 

Yerg.  356.  L.  art.  68,  citing  2  Edw.  III.  o.  3. 

*  In  this  sense    an    exhibition   of 
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those  who  threaten  to  do  him  any  violence  therein,  beconse  a  man's 
house  is  bis  castle.^ 

As  will  presently  be  seen,  the  wearing  concealed  weapons  is  in 
many  States  indictable  by  statute.' 

§  1554.  In  the  indictment,  '^  to  the  terror  of  the  people''  most  be 
averred.'  In  such  an  indictment  an  assault  and  battery  i^^ctQient 
may  be  averred,  and  proved,  and  on  it  the  defendant  con-  must  con- 

•^  r  ?  11.       talntechni- 

victed.^     But  it  is  not  necessary  to  aver  the  place  in  caiaver. 
which  the  "  fighting"  occurred,*  though  the  place  must  ^^^ 
be  averred  and  proved  to  be  public,  or  must  appear  to  be  public 
by  implication.^ 

v.  POWBR  OF  lUaiBTRATES  IN  DISPERSING.' 

§  1555.  An  unlawful  assembly  may  be  dispersed  by  a  magistrate 
whenever  he  finds  such  an  interference  necessary  to  pre-  MaHg|;rate 
serve  the  public  peace.    He  is  not  required  to  postpone   may  dis- 
his  action  until  the  unlawful  assembly  ripens  into  an  fawftiias. 
actual  riot.    For  it  is  better  to  anticipate  more  dangerous  ^°^^^y* 
results,  by  energetic  intervention  at  the  inception  of  a  threatened 
breach  of  the  peace,  than  by  delay  to  permit  the  tumult  to  acquire 
such  strength  as  to  demand  for  its  suppression  those  urgent  mea- 
sures which  should  be  reserved  for  great  extremities.    The  magis- 
trate has  not  only  the  power  to  arrest  the  offenders,  and  bind  them 
to  their  good  behavior,  or  imprison  them  if  they  do  not  offer  ade- 
quate bail,  but  he  may  authorize  others  to  arrest  them  by  a  bare 
verbal  command  without  any  other  warrant ;  and  all  citizens  present 
whom  he  may  invoke  to  his  aid  are  bound  to  respond  promptly  to 
his  requisition,  and  support  him  in  maintaining  tiie  peace.'    A  jus- 

1  Supra,  §§  502,  1549 ;  1  Hawk.  o.  *  SUte  v.  Baker,  83  N.  G.  649. 

63,  fl.  8 ;  State  v.  Hantlej,  3  Ired.  418 ;  •  Arohbold's  C.  P.  708 ;  E.  v.  Hunt, 

and  Bee  a  note  on  this  topic  in  1  Green's  1  Cox  G.  G.  177 ;  State  v.  Sumner,  5 

C.  R.  481.  Strobh.  53 ;  State  v.  Priddy,  4  Humph. 

s  Infra,  §  1557.  429 ;  Wikon  v.  State,  3  Heist.  278. 

*  An  indictment  charging  that  two  '  See  Whart.  Cr.  PI.  k  Pr.  §§  1-17. 

peraona  with   force   and   arms,   etc.,  *  1  Hawk.  P.  G.  c  63,  a.  16 ;  Lamb, 

"did  make  an  affray,  by  fighting,"  has  272;  Dalt.  Go.;  4  Penn.  Law  J.  31; 

been  held  to  be  sufllciently  certain  and  R.  o.  Pinney,  3  B.  &  Ad.  947 ;  5  C.  & 

definite.    State  v.  Benthal,  5  Humph.  P.  254 ;  R.  o.  Neale,  9  G.  &  P.  431. 

519.  '                                                      .  Infra,  §  1584 ;  Whart.  Gr.  PI.  k  Pr.  » 

«  Thompson  v.  State,  70  Ala.  26 ;  10  ef  »eq. 

Childs  9.  SUte,  15  Ark.  204.  In  R.  v.  Pinney,  fi^pra,  it  was  held 
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tice  of  the  peace  either  present  or  called  on  such  an  occasion,  who 
neglects  or  refuses  to  do  his  utmost  for  the  suppression  of  such 
unlawful  assembly,  subjects  himself  to  indictment  and  conyiction  for 
a  criminal  misdemeanor.*  Where,  however,  as  was  laid  down  in  the 
Lord  George  Gordon  riots  by  Lord  Loughborough,  and  as  has  been 
held  in  this  country  in  riots  of  similar  type,'  an  unlawful  assembly 
assumes  a  more  dangerous  form,  and  becomes  an  actual  riot,  par- 
ticularly when  life  or  property  is  threatened  by  the  rioters,  measures 
more  decisive  should  be  adopted.  Citizens  may,  of  their  own  autho- 
rity, lawfully  endeavor  to  suppress  the  riot,  and  for  that  purpose 
may  even  arm  themselves ;  and  whatever  is  honestly  done  by  them 
in  the  execution  of  that  object  will  be  supported  and  justified  by  the 
common  law.    It  is  the  duty  of  every  citizen  to  make  such  endeavor ; 

that  a  magistrate,  in  Bnch  cases,  is  boand  to  go  with  them ;  it  is  enoagh  if 

boand  to  do  all  he  knows  to  be  in  his  he  gives  them  his  authority.     He  may 

power  that  can  reasonably  be  expected  call  in  the  soldiers,  who  are  subjects, 

from  a  man  of  honesty  and  of  ordinary  and  may  act  as  such ;  but  this  should 

prudence,  firmness,  and  activity,  under  be  done  with  great  caution.     B.  v. 

the  circumstances.    Mere  honesty  of  Kennet,  5  C,  &  P.  282,  n.    He  may, 

intention  is  no  defence  if  he  fail  in  his  at  the  time  of  a  riot,  repel  force  by 

duty.    It  was  further  held  in  the  same  force,  before  the  reading  of  the  proola- 

oase  that  it  is  not  a  defence  that  he  mation  from  the  Riot  Act.  R«i;.  Pinney, 

acted  upon  the  best  professional  advice  ut  tupra,, 

that  could  be  obtained,  on  legal  and  To  support  an  Indictment  against  a 

military  points,  if  his  conduct  has  been  person  for  refusing  to  aid  and  assist  a 

faulty  in  point  of  law.    It  is  true  that  constable  in  the  execution  of  his  duty 

the  magistrate  is  not  bound  to  head  in  quelling  a  riot,  it  is  necessary  to 

the  special  constables,  or  to  arrange  prove— first,  that  the  constable  saw  a 

and  marshal  them,  as  this  is  the  duty  breach  of  the  peace  committed ;  seo- 

of  the  chief  constables.    But  magis-  ondly,  that  there  was  a  reasonable 

trates  were  held  not  to  be  criminally  necessity  for  calling  on  the  defendant 

answerable  for  not  having  called  out  for  his  assistance ;  and,  thirdly,  that 

special  constables,  and  compelled  them  when  duly  called  upon  to  assist  the 

to  act  pursuant  to  1  &  2  Will.  IV.  o.  41,  constable,  the  defendant,  without  any 

unless  it  is  proved  that  information  was  physical  impossibility  or  lawful  excuse, 

laid  before  them,  on  oath,  of  a  riot  refused  to  do  so ;  and  in  such  a  case  it 

having   occurred  or  being  expected,  is  no  ground  of  defence  that  from  the 

Nor  is  a  magistrate  chargeable  with  number  of  rioters  the  single  aid  of  the 

neglect  of  duty  for  not  haying  called  defendant  would  not  have  been  of  any 

out  the  pone  oomitatui  in  case  of  a  riot,  use.    B.  v.  Brown,  C.  &  M.  314. 

if  he  has  given  the  people  generally  '  State  t;.  Littlejohn,  1  Bay,  316.  /n- 

reasonable  and  timely  warning  to  come  fra,  §  1684. 

to  his  assistance.    It  was  held  that  >  Annual    Begister,  1780,    277 ;    3 

when  he  calls  upon  soldiers  to  attack  Penn*  Law  Jour.  345 ;  4  Ibid.  31. 
a  mob  and  suppress  a  riot  he  Is  not 
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and  when  the  rioters  are  engaged  in  the  commission  of  high  crimes, 

the  law  protects  other  persons  in  repelling  them  by  force.^ 

>  Reap.  o.  Montgomery,  1  Yeates,  charging  the  grand  ]xuy  in  the  Bristol 

419.    Wh.  Cr.  PI,  &  Pr.  §§  10  ei  seq,  case,  declared  that— 

For  forms  of  indictment,  see  Whart.  '"By  the  common  law,  every  private 

Precedents,  tit.  Riot.  individual  may  lawfully  endeavor,  of 

In  the  Edinhnrgh  Review  for  Ooto-  his    own  authority  and  without  any 

her,  1879  (p.  535),  in  an  article  on  the  warrant  or  sanction  of  the  magistrate, 

Draft  Code  of  1879,  we  have  the  follow-  to  suppress  a  riot  hy  every  means  in 

ing :—  his  power ;  he  may  disperse  or  assist 

'*  The  supposed  uncertainty  of  the  in  dispersing  those  who  are  assembled; 

present  law  has  worked  great  injustice  he  may  stay  those  who  are  engaged  in 

upon  those  whose  duty  required  them  it  from  executing  their  purpose ;  he 

to  use  force  in  order  to  maintain  the  may  stop  and  prevent  those  whom  he 

queen's  peace.    A  soldier,  it  has  been  may  see  coming  up  from  Joining  the 

thought,  had  the  disagreeable  altema-  rest ;  and  not  only  has  he  authority, 

tive  of  being  punished  for  disobedience  but  it  is  his  bounden  duty,  as  a  good  sub- 

of  orders  if  he  refused  to  Are  when  Jeot  of  the  king,  to  perform  this  to  the 

ordered  by  his  commanding  officer,  or  utmost  of  his  ability.    If  the  riot  be 

of  being  tried  before  a  judge  and  jury  general  and  dangerous,  he  may  arm 

for  murder  if  he  did  fire  and  killed  himself  against  the  evil-doers  to  keep 

somebody.    The  unwillingness  of  the  the  peace.     Such  was  the  opinion  of 

guardians  of  peace  to  take  upon  them-  all  the  judges  in  the  reign  of  Queen 

selves  responsibility  in  such  circum-  Elizabeth  in  a  case  called  the  "Case of 

stances,   however  natural,  has  often  Arms,"  although  the  judges  add  that 

been  injurious  to  the  State.    In  the  it  would, be  more  discreet  for  every  one 

Lord  Oeorge  Gordon  riots,  the  military  in  such  a  case  to  attend  and  be  assls- 

were  at  first  supposed  to  be  useless,  as  taut  to  the  justices  and  sheriffs  or 

they  dared  not  fire  till  an  hour  after  other  ministers  of  the  king  in  doing 

the    Riot    Act  had   been  read;    and  this.' 

Oeorge  III.  and  the  Attorney-General  "  Chief  Justice   Tindal,  approving 

Wedderbum  have  been   praised,  the  this,  adds : — 

latter  for  boldly  refuting  this  erroneous  '"But  if  the  occasion  demand  im- 

doctrine,  and  the  former  for  his  deter-  mediate  action,  and  no  opportunity  is 

mination,  as  chief  magistrate  of  the  given  for  obtaining  the  advice  or  sano- 

kingdom,  to  see  that  other  magistrates  tion  of  the  magistrate,  it  is  ike  duty  of 

acted    in ,  accordance   with    Wedder-  every  subject  to  act  for  himself  and  on 

burn's  exposition  of  the  law.     In  the  his  own  responsibility  in  suppressing  a 

Bristol  riots  of  1832,  the  country  was  riotous  and  tumultuous  assembly,  and 

more  excited  by  the  trials  of  the  mayor  he  may  be  assured  whatever  is  honestly 

and  of  Colonel  Brereton  for  neglect  of  done  by  him  in  the  execution  of  that 

duty  than  by  the   riots  themselves,  object  will  be  supported  and  justified 

Yet  the  law  as  expounded  was  dear  by  the  common  law.'  " 
enough.    TheChief  Justice,  Tindal,  in 
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VI.   DISTURBANCE  OF  MEETINaS. 

§  1556.  For  three  or  more  persons  to  attempt  to  break  up  a 

meetine,  reliirious  or  secular,  is  indiotable  either  as  a 

tarbance       not,  or  as  an  attempt  at  not.*    There  may  be  cases, 

Indictable.     hQ^^ygj.^  j^  ^hich  the  number  joining  in  the  disturbance 

is  not  large  enough  to  constitute  a  riot,  or  there  may  be  cases  in 
which  it  is  desirable,  for  statutory  or  other  reasons,  to  prosecute 
for  the  distinctive  offence  of  improperly  interfering  with  the  right 
belonging  to  all  citizens  to  meet  together  for  religious  or  secular 
conference.  There  can  be  no  question  that  the  violent  interference 
with  this  right  is  indictable  at  common  law,  and  that  any  conduct 
which  wantonly  disturbs  persons  so  meeting  is  in  like  manner  in- 
dictable.' In  some  jurisdictions  it  is  made  indictable  by  statute  to 
disturb  any  meeting  lawfully  assembled,  under  which  head  fall  not 
only  political  and  religious,  but  social  and  reform  (e.  g.y  temper- 
ance) meetings.*  Statutes  protecting  meetings  for  disturbing 
"  schools"  cover  private  schools  ;^  but  not  assemblies  for  study  in 
which  there  is  no  teacher.'  But  the  statute  does  not  shelter  meet- 
ings in  the  streets  from  the  interruptions  incident  to  street  travel.' 

1  See  M  to  indictment,  Howard  v.  Hunt  v.  State,  3  Tex.  Ap.  116 ;  Fried- 

SUte,  87  Ind.  68.  lander  v.  Stote,   7  Ibid.   204.     It  is 

*  Supraj  §^  17,  1535.  State  v.  Yea-  enough  if  only  one  person  is  proved  to 
ton,  53  Me.  125 ;  Com.  v,  JeandeU,  2  have  been  disturbed.  Cockrehan  v. 
Grant  (Pa.),  506 ;  LindenmuUer  v.  State,  7  Humph.  11 ;  State  v.  Wright, 
People,  33  Barb.  548 ;  People  r.  Grow-  41  Ark.  410.  Indiotability  has  been 
ley,  23  Hun,  412;  Com.  r.  Dupuy,  predicated  of  speaking  without  per- 
Brightlj,  44  ;  Kidder  v.  State,  58  Ind.  mission  in  an  assembly  in  which  only 
68;  State  v.  Cole,  2  M'Cord,  117;  designated  persons  have  the  right  to 
Hunt  v.  State,  3  Tex.  Ap.  116.  As  to  speak ;  State  v.  Ramsey,  78  N.  C.  448 ; 
disturbing  theatres,  see  2  West  Law  J.  of  violence  or  use  of  words  inciting  to 
(N.  S.)  75 ;  R.  v.  Forbes,  1  Cr.  &  D.  violence  by  one  who  has  the  right  to 
157 ;  Clifford  v.  Brandon,  2  Camp.  358.  speak ;  Lancaster  v.  State,  53  Ala.  398 ; 
As  to  schools,  see  State  v,  Gager,  28  of  breaking  forcibly  into  a  meeting  by 
Conn.  232.  one  not  entitled  to  attend  its  delibera- 

s  See  Com.  v.  Porter,  4  Gray,  476.  tions.    State  v.  Yeaton,  53  Me.  125. 

^  State  r.  Leighton,  35  Me.  195.  And  see  generally,  Com.  v.  Porter,  1 

*  Stete  V.  Gager,  28  Conn.  232.  Gray,  476,  as  to  definition  of  disturb- 
>  State  V.  Shieneman,  64  Mo.  386.  ance.  And  it  is  no  defence  that  the 
As  disturbances  are  to  be  regarded  meeting  was  without  legal  authoriza> 

as  wanton  and  unseemly  noises  whose  tion.  Dorn  i*.  State,  4  Tex  Ap.  67. 
effect  is  to  create  uproar  or  excite  See  Ross  r.  State,  2  Dutch.  224.  But 
laughter.    Hicks  v.  State,  60  Ga.  464 ;    title  cannot  in  this  way  be  tried.    Ibid. 
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§  1556  a.  The  rale  that  the  disturbance  by  intruders  of  public  or 
social  meeting  is  indictable  at  common  law  applies,  a  g^^^^^g  „ 
fortdorij  to  meetings  for  religious  worship.^    The  common  to  religious 
law  offence,  however,  has  been  superseded  in  most  juris- 
dictions by  statutes  on  which  the  following  points  may  be  stated : — ' 

(1)  There  is  no  distinction  in  this  respect  as  to  creeds.  No 
matter  how  heterodox,  in  the  eyes  of  the  body  of  the  community,  a 
creed  may  be,  those  who  adhere  to  it  have  a  right  to  meet  without 
disturbance.' 

(2)  The  protection  is  not  limited  to  meetings  in  btdldings.  Camp 
and  field  meetings  have  the  same  rights.^  Nor  is  the  protection 
limited  to  the  time  the  meeting  is  in  actual  session.  Those  attend- 
ing it  are  to  be  protected,  under  the  statute,  in  the  immediate 
vicinity  of  the  place  of  meeting,  whether  abiding  for  church  duties, 
going  or  returning,  so  long  as  any  ascertainable  portion  of  the  con- 
gregation as  such  keeps  together  *  It  is  otherwise,  however,  afler 
the  congregation  is  dispersed,  though  the  disturbance  is  in  the 
vicinity  of  the  place  of  the  meeting.' 

(8)  The  congregation,  to  be  under  the  statutes,  must  have  met 
for  religious  worship.  A  purely  business  meeting  opened  with  prayer 
does  not  fall  under  this  head  f  nor  does  a  *'  Christmas  festival'* 

>  See  People  v.  Deg^,  2  Wheel.  G.  «  Jennings's  Case,  SGrat.  624 ;  State 

G.  135;  SUte  v.  Jasper,  4Dey.  323;  1  v.  Swink,  4  Dev.  &  B.  358;  State  v. 

Buss.  Cr.  415.    See,  also,  as  showing  Edwards,  32  Mo.  548. 

that  this  protection  bxtends  to  all  per<<  Whether  a  '*  temperance  oampmeet- 

snasions,  the  striking  remarks  of  Lord  Ing''  is  a  *'  religious  assembly"  is  a 

Mansfield  In  R.  «.  Wroaghton,  3  Bur.  question  of  fact.    State  v,  Norris,  59  N. 

1683.  H.  536. 

t  See  20  Alb.  L.  J.  124.  •  Ibid.    State  v.  Yeaton,  53  Me.  125  ; 

*  That  such  statutes    are  constitu-  State  v.   Lusk,  68  Ind.  264 ;  State  v. 

tional,  see  State  v.  Leighton,  35  Me.  Jones,  53  Mo.  486  ;  State  v,  Biyson,  82 

195 ;    Com.    v.    Porter,  1  Oraj,  476 ;  N.  C.  576 ;  Lancaster  r.  State,  53  Ala. 

SUte  17.  Oager,  28  Conn.  232 ;  Wright  398  ;  Dawson  v.  State,  7  Tez.  Ap.  59. 

p.  Com.,  77  Penn.  St.  470  ;  State  v.  •  State  r.  Lusk,  62  Ind.  264 ;  State 

Ringer,  6  Blackf.  109  ;  Com.  V.  Daniels,  v,  Edwards,  32   Mo.   548.     In    Com. 

2  Va.  Ca.  402 ;  Com.  r.  Jennings,  3  v.  Jennings,   3    Grat.     624,    it    was 

Qrat.   624;  Bell  v.  Graham,  1  N.  &  held  that  the  statute  covered  distur- 

M'C.  278 ;  Williams  f.  State,  3  Sneed.  bance  of   camp  meetings  in  recesses 

3 ;  SUte  v.  Stubblefield,  32  Mo.  563 ;  while  the  attendants  had  retired  for 

State  v.  Edwards,  Ibid.  548 ;  State  v.  the  night.    But  see  SUte  v.  Edwards, 

Jones,  53  Ibid.  486 ;  SUtai?.  Hiuson,  31  supra. 

Ark.  638.    As  to  disturbance  of  *'  sal-  '  Wood  v.  SUte,  11  Tez.  Ap.  38. 
Tation  army,"  see  tupra^  S  1535. 
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for  purely  social  enjoyment.^  But  the  fact  that  a  religious  society 
meets  in  part  to  transact  the  business  of  the  society  does  not  take 
the  case  out  of  the  statute.'  And  a  Sunday-school  in  session  is  a 
religious  meeting,  though  the  instruction  be  at  the  time  in  sacred 
music* 

(4)  Bond  fide  natural  peculiarities  of  worship  cannot  be  regarded 
as  disturbances  of  religious  services  even  though  consisting  of  a 
style  of  singing  which  provokes  irrepressible  laughter.^  It  is  other- 
wise with  the  indulgence  in  whimsical  or  insolent  action  got  up  for 
the  purpose  of  exciting  laughter  or  creating  uproar.* 

(5)  Interference  with  religious  services,  or  with  the  ecclesiastical 
business  of  the  meeting,  even  by  one  who  is  or  has  been  a  member 
of  the  society,  is  a  disturbance,  when  in  violation  of  the  discipline 
of  the  society.* 

(6)  A  disturbance,  by  way  of  noise,  outside  of  the  congregation, 
is  as  much  prohibited  by  the  statute  as  a  disturbance  inside.^ 

(7)  The  indictment  should,  on  principle,  specify  the  mode  of 
disturbance,  as  there  are  various  modes  of  disturbing  a  congregation 
which  would  not  be  indictable,  and  ^^  disturbance"  is  a  conclusion  of 
law.* 

1  Layne  v.  State,  4  Lea,  199.  Where  the  statute  contains  the  term 

*  HoUings  worth  v.  State,  6  Sneed,  "wilful,'*  it  does  not  cover  mere  reck- 
618.  less  disorder.    Brown  v.  State,  46  Ala. 

*  State  V.  Gager,  26  Conn.  607 ;  175.  See  Richardson  p.  State,  6  Tex. 
State  V.  Oskins,  28  Ind.  364 ;  Martin  Ap.  470. 

V,  State,  6  Baxt.  234.    As  to  **  Salva-  7  Holt  o.  State,  57  Tenn.  192.    See 

tion  Arm  J,"  see  supra,  §  1535.  Wollingsworth  v.  State,  3  Sneed,  313 ; 

«  State  V.  Linkhaw,  69  N.  C.  214 ;  Brown  v.  State,  46  Ala.  476. 

see  21  Alb.  L.  J.  42.  >  See  infra,  §  1880  as  to  analogy  in 

*  State  V,  Jasper,  4  Dey.  323  ;  State  case  of  **  revolt,*'  and  see  Warren  v, 
V.  Ramsay,  78  N.  C.  448 ;  Hunt  v.  State,  3  Heist.  269.  But  see,  under 
State,  3  Tex.  Ap.  116 ;  Copping  v.  Indiana  Statute,  Howard  v.  State,  87 
State,  7  Ibid.  61 .  Ind.  68.    That  a  variance  between  the 

0  McLain  v,  Matlack,   7  Ind.  525 ;  disturbance  alleged  and  that  proved 

State    V.    Ramsey,    78    N.   C.     448 ;  may  be  fatal,  see  State  v.  Sherrill,  1 

Lancaster  v.  State,  53  Ala.  398 ;  see  Jones  N.  C.  608. 
Cooper  V.  State,  75  Ind.  72. 
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CHAPTER  XXVI. 

WEARING  CONCEALED  WEAPONS. 

Wearing  concealed  weapons  Indictable  by  statate,  §  1557. 

§  1557.  Under  the  statutes  prohibiting  the  wearing  concealed 
dangerous  weapons  in  public  places  the  following  points  bearing 
have  been  adjudicated : —  concealed 

**  weapons 

(1)  The  statutes  are  constitutional.^  indictable 

(2)  Wearing  weapons  openly  is  not  within  the  pur-     ' 

view  of  several  of  the  statutes,  though  otherwise  under  statute  of 
Edw.  III.  c.  8.'  There  must  have  been  concealment,'  and  this  must 
be  proved  by  the  prosecution.'^  In  some  States  possession  is  made 
primd  facie  proof  of  concealment.'  It  is  no  defence  that  the  weapons, 
when  there  is  no  such  exception  in  the  statutes,  were  only  carried 
about  in  the  defendant's  own  house ;'  nor  that  they  were  to  be 
shown  as  curiosities.'    Where  weapons  of  any  class  are  forbidden, 

1  Wright  V,  Com.,  77  Penn.  St.  470 ;  Barton  v.  State,  7  Bazt.  105.    See  State 

Andrews  v.  State,  3  Heisk.  165;  over-  v.  Johnson,  16  S.  C.  187;  Waddell  v. 

ruling  Aymette  o.  State,  3  Hntnph.  State,  37  Tex.  355.    Carrying  in  a  vest 

154 ;  State  v»  Buzzard,  4  Pike  (Ark.),  pocket,  in  a  room  where  there  are  sev- 

18 ;  Fife  v.  State,  31  Ark.  455  ;  Hails  v.  eral  persons,  is  a  violation  of  the  stat- 

State,  38  Ihid.  564 ;  Cockhum  v,  SUte,  ute.    Owen  o.  State,  31  Ala.  387. 

24  Tex.  394 ;  State  r.  Clayton,  41  Ibid.  >  State  v.  MoManus,  89  N.  C.  535. 

410 ;   Nunn  v.   SUte,   1  Kelly,   243 ;  See  State  r.  Gilbert,  87  Ibid.  527 ;  Zall- 

State  V.  Mitchell,  3  Blackf.  229  ;  Walls  ner  v.  SUte,  15  Tex.  Ap.  23. 

0.  State,  7  Ibid.  572;  Owen  v.  State,  31  In  Tennessee  the  carrying  of  weapons, 

Ala.  387.    See  Hill  v.  State,  53  Oa.  472.  irrespective  of  concealment,  is  indict- 

See  contra,  Bliss  o.  Com.,  2  Litt.  90.  able.    Dycus  v.  State,  6  Lea,  581.    Par- 

For  common  law,  see  iupnif  §  1553.  tial  concealment ;   Stockdale  v.  State. 

'  Supra,  §  1553.  ut  sup, ;    and  occasional  concealment 

*  See  State  v,  Swope,  20  Ind.  206.  are  sufficient  to  make  out  the  offence. 

«  Ridenour  v.  State,  65  Ind.  411 ;  Washington  v.  SUte,  36  Qa.  242. 

Smith  V.  SUte,  69  Ibid.  140 ;  Burst  v.  •  Dycus  v.  SUte,  ut  «t^. 

SUte,  89  Ibid.  133  ;  Stockdale  v.  SUte,  '  Walls  v.  SUte,  7  Blackf.  572. 
32  Ga.  225 ;  Jones  v.  SUte,  51  Ala.  16 ; 
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it  is  no  defence  that  they  were  not  in  a  condition  to  be  efficient,  as 
where  a  pistol  is  not  in  such  a  state  as  to  be  discharged.^ 

(8)  The  place  must  be  public,  and  as  such  has  been  considered 
a  ball-room  ;*  a  room  of  common  resort  where  several  persons  are 
collected ;'  and,  a  fortiori^  a  court  of  justice.^ 

(4)  The  weapons  must  be  carried  as  arms  capable  of  being 
offensively  used.*  Whether  loaded  or  not  at  the  time  of  arrest  is 
immaterial.*  That  the  weapon  was  out  of  order  is  no  defence ;' 
though  it  is  otherwise  when  it  was  utterly  incapable  of  use.' 

(5)  When  ^^  travellers"  are  excepted  from  the  operation  of  the 
statute,  the  travel  must  be  of  a  kind  that  requires  absence  from 
home  on  an  occasional  business  trip.'  But  mere  casual  transporta- 
tion of  arms,  not  for  aggressive  use,  is  not  in  any  view  within  the 
statute.^'  Nor  can  a  daily  passage  between  home  and  place  of 
business  be  considered  ^^  travelling"  under  the  statute  ;^*  though  it 
is  otherwise  with  periodical  journeys  to  a  market."  The  statute 
covers  the  whole  period  of  the  journey,  including  temporary  stops.  ^' 

(6)  Personal  danger,  when  a  defence,  must  be  shown  to  have 
been  reasonably  anticipated.*^  But  the  fact  that  the  defendant  has 
been  informed  that  he  is  threatened  with  violence  has  been  held  to 
be  no  defence."  This  view,  however,  cannot  be  accepted  in  cases 
in  which  the  information  proved  to  have  been  communicated  to  the 

■  Supra,  §  182 ;  Williams  v,  8Ute,  61  fying  LookeU  r.  State,  47  Ibid.  42)  ; 

Ga.  417 ;  Atwood  t^.  State,  63  Ala.  508 ;  Coker  v.  State,  63  Ibid.  96 ;  Rice  v. 

and  see  Gamblin  v.  State,  45  Miss.  658.  State,  10  Tex.  Ap.  288.    See  Barst  v. 

*  Owens  v.  SUte,  3  Tex.  Ap.  444.  State,  89  Ind.  133 ;  Chaplin  v.  State,  7 

*  Owen  V.  State,  31  Ala.  887.    See  Tez.  Ap.  87. 

Harman  v.  State,  69  Ibid.  248.  «>  Moorfield  v.  State,  5  Lea,   348 ; 

*  Snmmerlinv.State,  3Tex.  Ap.444.  Waddell  v.  SUte,  37  Tez.  255  ;  Max- 
As  to  <<  pablio  plaoe,"  see  tn/ra,  §§  well  v.  State,  38  Ibid.  112.  That  nse 
1465,  1470.  for  banting  is  no  defence,  see  State  v. 

*  Paige  17.  State,  3  Heisk.  198;  State  Woodfin,  87  N.  C.  526. 

V.  Roten,  86  N.  C.  701 ;  Polk  v.  SUte,        "  Eslaya  v.  State,  49  Ala.  355. 
62  Ala.  637 ;  Carr  v.  State,  34  Ark.  448 ;        «  Rioe  v.  State,  10  Tex.  Ap.  288. 
State  V.  Martin,  31  La.  An.  849  ;  Smith        ^  Ibid. ;  Car  v.  SUte,  34  Ark.  448. 
t\  State,  10  Tex.  Ap.  420 ;  Cook  v.  SUte,        ^  Bailey  v.  Com.,  11  Bash,  688 ;  SUte 

11  Ibid.  19.  V,  Wilbam,  7  Baxt.  67 ;  SUte  r.  Speller, 

*  Ridenoar  v.  State,  65  Ind.  411.  86  N.  C.  697 ;  Chatteaax  v.  State,  52 
T  Sears  v.  State,  33  Ala.  347 ;  Atwood  Ala.  388  ;  Hardin  v.  State,  63  Ibid.  38 ; 

V,  State,  53  Ibid.  508.  Carroll  v.  SUte,  28  Ark.  99. 

*  Evins  V.  State,  46  Ala.  88.  »  State  o.  Speller,  86  N.  C.  697.  See 

*  Gholson  v.  SUte,  53  Ala.  519  (modi-    ColTee  d.  SUte,  4  Lea,  245. 
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defendant  was  such  as  would  be  likely  to  cause  him  to  believe  him- 
self in  danger.^  But  the  existence  of  a  sufficient  excuse  one  day 
does  not  imply  the  existence  of  such  an  excuse  the  next  day.*  Nor 
does  danger  in  one  place  justify  the  carrying  of  such  weapons  to 
another  place  not  dangerous  ;'  nor  is  habit  any  excuse.^  A  danger 
that  is  provoked  by  the  defendant  is  not  a  danger  under  the  staute.* 

(7)  In  some  statutes  there  is  an  exception  in  favor  of  police  or 
peace  officers,  under  which  head  are  included  all  officers  whose  duty  it 
is  to  maintain  public  peace  or  to  enforce  obedience  to  process.'  The 
burden  is  on  the  defendant  to  prove  that  he  was  an  officer  of  the 
class  excepted  ;^  in  which  class  private  detectives  are  not  included.' 

(8)  The  indictment  must  conform  to  the  statute,  though  it  is  not 
necessary  to  negative  exceptions  unless  they  are  part  of  the  defini- 
tion of  the  offence,  and  are  in  the  enacting  clause.' 

(9)  The  burden  of  establishing  an  exception  is  on  the  defence 
unless,  as  is  just  stated,  its  negation  is  part  of  the  case  of  the 
prosecution.*' 

(10)  It  is  not  necessary  to  aver  the  names  of  the  persons  terri- 
fied by  the  defendant  even  when  the  statute  avers  ^^  terror."" 
Where  the  exceptions  are  not  within  the  enacting  clause  of  the 
statute  so  as  to  qualify  and  limit  the  offence,  they  must  be  negatived 
in  the  indictment ;  but  this  ne^d  not  be  done  in  respect  to  mere 
matters  of  defence  or  excuse,  though  enumerated  in  other  parts  of 

>  Supra,  §  488.  *  State  v,  Swope,  20  Ind.  106 ;  State 

I  Baker  v.  State,  49  Ala.  350 ;  Shorter  v.  Jadj,  60  Ibid.  138 ;  Hill  v.  State,  63 

V.  SUte,  63  Ibid.  129.    See  Bemay  v.  Ga.  472 ;  State  v.  Carter,  36  Tex.  89 ; 

State,  69  Ibid.  233.  State  v.  Clayton,  41  Ibid.  410  ;  Pickett 

•  Chatteaaz  v.  State,  52  Ala.  388.  v.  Stote,  10  Tex.  Ap.  290.    See  State 
«  Lewis  V.  State,  2  Tez.  Ap.  26.  v.  Maddoz,  74  Ind.  105  ;  Whart.  Cr. 

•  Stroud  V.  State,  55  Ala.  77.    As  to  PI.  &  Pr.  §  238. 

officers,  see,  farther,  Qajle  v.  State,  4  ^  Leatherwood  v.  State,  6  Tez.  Ap. 

Lea,  460 ;  Miller  v.  State,  6  Bazt.  449 ;  266;    Wilej  v.  State,   52  Ind.  516; 

O'Connor  o.  State,  40  Tez.  27.  Beaselej  v.  State,   5  Lea,   705.    See 

•  SUte  r.  Hayne,  88  N.  C.  625;  Whart.  Cr.  Et.  §  128.  <<Aboat  his 
Bainej  v.  State,  8  Tez.  Ap.  62;  Car-  person*' (the  statutory  words)  includes 
michael  v.  State,  11  Ibid.  27.  A  mag-  arms  carried  in  a  basket*  State  v» 
istrate  whose  duty  it  is  to  arrest  a  pri-  McManus,  89  N.  C.  533. 

soner  is  an  officer  in  this  sense.    Mil-  '^  State  v.  Bentley,  6  Lea,  205 ;  see 

ler  V.  State,  6  Bazt.  449.  Pickett  v.  State,   10  Tez.   Ap.  290 ; 

V  Beaseley  v.  State,  5  Lea,  705.  Leatherwood  v.  SUte,  6  Ibid.  244. 

•  Horn  17.  State,  6  Lea,  335. 
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the  statute.^    Aggrayations  in  the  indictmeBt  may  be  discharged  as 
surplusage.' 

(11)  The  burden  of  establishing  an  exception  is  on  the  defence 
unless  such  exception  is  one  of  the  statutory  limitations  of  the 
ofience.' 

(12)  *^  About  the  person,''  in  the  indictment  (following  the  stat- 
ute) includes  carrying  arms  in  a  basket*  or  in  the  hand.* 

1  Whart.  Cr.  PI.  k  Pr.  §§  240  e<  009. ;  Beaslej  v.  State,  5  Lea,  705 ;  Leather- 

Wilej  V.  SUte,  52  Ind.  516 ;  State  v.  wood  o.  State,  6  Tex.  Ap.  244.    See 

Dnke,   42  Tex.    455 ;    Sammerlin   v.  Whart.  Cr.  £v.  §  128. 

State,  3  Tex.  Ap.  444.  «  State  v.  MoManns,  89  N.  C.  555. 

*  Com.  V.  Howard,  3  Meto.  (Ej.)  407.  *  Woodward  v.  State,  5  Tex.  Ap.  29& 

•Wilejr   V.    State,    52   ilnd.    516; 
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CHAPTER  XXVn. 

COMPOUNDING  CRIMES. 

Compounding^  crime  is  agreeing  not  to  |  Not  necessary  that  principal  ahonld  haye 
prosecute  it,  §  1559.  |     been  convictedi  $  1560. 

§  1559.  CoMPOUNBiNQ  a  crime  is  committed  by  agreeing  not  to 
prosecute  it,  when  the  party  so  agreeing  knows  it  to  have 
been  committed.^  The  offence  is  complete  where  a  party  ing  crime  la 
receives  money  or  goods  as  a  consideration  for  non-prose-  S^Tto'proe- 
cntion.'  The  bare  taking  of  one's  goods  back  again,  «<5uteit. 
however,  or  receiving  reparation,  is  no  offence,  unless  some  favor  is 
shown,  or  agreed  to  be  shown,  to  the  thief.*  It  is  not  necessary,  to 
constitute  the  offence,  that  the  consideration  should  be  received  by 
the  person  compounding.^  The  offence  has  been  sometimes,  though 
erroneously,  limited  to  compounding  felonies.  But  to  agree,  for  a 
valuable  consideration,  not  to  prosecute  any  misdemeanor,  is  indict- 
able at  common  law,  or  under  18  Eliz.  c.  5,*  which,  in  the  United 
States,  may  be  viewed  as  part  of  the  common  law.*  But  the  rule 
does  not,  under  18  Eliz.  c.  6,  apply  to  offences  cognizable  solely 

1  1  Hawk,  P.  C.  c.  59,  8.  5 ;  4  Blao.  *  R.  v.  Stone,  4  C.  &  P.  379  ;  1  Hawk. 

Com.  133.     See,  for  form,Whart.  Preo.  P.  C.  o.  59,  b.  7 ;  Flomer  v.  Smith,  5 

895,  896  ;  and  see  State  r.  Dnbammel,  N.  H.  553. 

2  Harring.  532.  «  State  r.  Ruthven,  58  Iowa,  121. 

The  question  of  the  invalidity  of  *  Johnson  v.  Ogilby,  3  P.  Wms.  277 ; 

contracts  compounding  felonies  is  dis-  Com.  v.  Pease,  16  Mass.  91.    See  R.  v. 

cussed  in  Whart.  on  Cont.  §§  483  et  seg.  Stone,  4  C.  &  P.  379 ;   R.  v.  Daly,  9 

*  1  Camp.  45 ;  2  M.  &  S.  201 ;  Com.  Ibid.  342 ;   Brerj  v.  Levy,  1  W.  Bl. 

P.  Cony,  2  Mass.  523 ;  Com.  v.  Pease,  443 ;  R.  v.  Ootley,  R.  &  R.  84 ;  R.  v. 

16  Ibid.  91;   Walls  v.  State,  54  Ind.  Best,  9  C.  &  P.   368;   2  Mood.  C.  C. 

561.     See  Butt,  ex  paWs,  13  Coz  C.  C.  125 ;  Dwight  v.  Ellsworth,  9  Up.  Can. 

374;  46  L.  J.  B.  14.  (Q.  B.)  540.    This,  however,  does  not 

In  State  o.  Henning,  33  Ind.  189,  It  include  suits  for  penalties.    R.r.  Crisp, 

was  held  indictable  for  an  officer  to  ac-  1  B.  &  Aid.  282. 

oept  money  to  influence  him  in  prose-  ^  See  U.  S.  r.  Deaver,  4  Crlm.  Law 

muting  a  crime.  Rep.  209. 
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before  magistrates,*  nor,  even  supposing  that  statute  be  absorbed  in 
the  common  law,  does  it  preclude  the  private  settlement  of  misde- 
meanors which  involve  no  offence  against  the  public*  To  facilitate 
such  settlements,  statutes  have  been  passed  in  some  jurisdictions ;' 
while  in  other  jurisdictions  the  practice  is  for  the  court,  in  cases  of 
assaults  and  cheats,  to  make  settlement  between  the  parties  a  basis 
on  which  the  sentence  is  to  be  adjusted,  after  advising  that  such  a 
settlement  be  made.^  The  principle  that  underlies  the  cases  is  this: 
The  prerogative  of  prosecuting,  in  all  matters  affecting  the  peace 
and  order  of  the  State,  belongs  to  the  State  exclusively ;  and  for 
an  individual  to  usurp  this  prerogative,  and  to  use  a  prosecution  for 
private  gain,  is  in  itself  a  criminal  offence.  To  induce  a  witness  to 
suppress  his  testimony  is  indictable  f  a  fortiori  is  this  the  case^when 
the  object  is  to  stifle  a  prosecution  by  keeping  the  offence  from  the 
knowledge  of  the  prosecuting  officers,  or  by  withholding  from  them  the 
materials  of  proof;  but  in  prosecutions  for  offences  and  cheats  not 
involving  any  great  offence  against  the  public,  the  courts  will  en- 
courage settlements  between  the  parties  as  less  injurious  to  the  public 
than  litigation. 

§  1560.  On  an  indictment  for  compounding  a  felony,  the  record 

of  the  conviction  is  primd  facie  evidence  of  the  felony, 

Bary  that    but  not  couclusive  as  against  the  compounder.*    But  it 

shmUd*^    is  not  noccssary  that  the  principal  offender  should  have 

have  been  ^eeu  convicted  to  sustain  an  indictment  for  compounding 

convicted.  x-  o 

the  offence  J 

1  R.  V.  Crisp,  1  B.  &  Aid.  282.    For  «  Supra,  §  1333. 

precedenU,  see  Whart.  Preo.  895-6.  *  State  v.  Williams,  2  Hairing.  532; 

s  See  R.  V.  Hardej,  14  Q.  B.  529 ;  see  State  v.  Dnhammel,  Ibid. 

Eeir  v.  Leeman,  6  Ibid.  308 ;   SUneel  '  People  v.  Backland,  13  Wend.  692. 

t*.  State,  50  Ga.  155.  To  indictments  for  compounding,  the 

*  See,  in  New  York,  People  v.  Bishop,  ordinary  rales  as  to  repugnancy  apply. 
5  Wend.  Ill ;  in  Pennsylvania, Whart.  State  v.  Dandy,  1  Brev.  395.  Under 
Or.  PL  &  Pr.  §§  384  et  seq* ;  in  Louisi-  the  Ohio  statute,  it  is  not  necessary  for 
ana.  State  v.  Hunter,  14  La.  An.  71.  the  prosecution  to  aver  or  prove  that  a 

*  See  4  Bl.  Com.  363;  R.  v.  Rox-  crime  had  been  actually  committed* 
burgh,  12  Cox  C.  C.  8.  Fribley  v.  SUte,  42  Ohio  St. 
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CHAPTER  XXVIII. 


MISCONDUCT  IN  OFFICE. 


I.  Ofticsb  based  on  Natural  Law. 

RespoDBlbility  of  parent  for  child, 
and  buflband  for  wife,  §  1563. 

Misconduct  must  result  in  expos- 
ure  of  person  neglected,  §  1564. 

Party  charged  must  have  means  to 
discbarge  office,  §  1566. 

Person  neglected  must  be  incapa- 
ble of  self-help,  §1566. 

Neglect  a  substantive   offence,  § 
1567. 
n.  Statutobt  Offiobs. 

1.  JHtobedienee, 

Officer  disobeying  law  is  indictable, 

§1568. 
Indictment  must  be  special,  §  1569. 
Appointment  need  not  be  averred, 

§1570. 
Impeachable  officers  not  subject  to 

indictment,  §  1571. 

2.  OppretsUMf  Fraud,  andCorruptUm. 
Oppression  by  officer  is  indictable, 

§1573. 
So  is  fraud,  §  1572  a. 
So  is  corruption,  §  1572  &. 
So  is  usurpation,  §  1572  c, 
De  faeto  officers    responsible,    § 

1572  d. 
Indictment  must  be  special,  §  1578. 

3.  ETaoriUm, 

Extortion  is  taking  money  unjustly 

by  official,  §  1574. 
Statutes  do  not  ordinarily  absorb 

common  law,  §  1575. 


Motives  must  be  corrupt,  §  1576. 

Act  mu«t  be  complete,  §  1577. 

All   concerned   are   principals,  § 
1578. 

How  far  indictment  most  be  spe- 
cial, §  1579. 
4.  Negliffence, 

Need  be  no  injury  caused  in  cases 
of  negligence,  §  1580. 

Need  not  be  malice  in  such  case,  § 
1581. 

Mistake  of  law.  or  fact  no  defence, 
§1582. 

Drunkenness  in  public  officer  In- 
dictable, §  1588. 

And  so  of  neglect  of  Justices  in 
suppressing  riot,  §  1584. 

And  so  of  municipal  negleet  in 
repair  of  roads,  §  1584  a, 

in.  VOLUKTABT  OFFICES. 

Guardians,  masters,  and  keepers 
indictable  for  neglect,  §  1585. 

So  of  officers  of  ships  and  railroads, 
§1586. 

So  of  inkeepers,  §  1587. 

Ignorance  and  want  of  malice  as  a 
defence,  §  1588. 
rv.  Evidence. 

Not  necessary  to  prove  official  ap- 
pointment, §  1589. 

Malice  and  corruption  to  be  infer- 
entially  proved,  §  1590. 
y.  Resistance  to  Illegal  Acts  of 
Officebs,  §  1591. 


I.  OFFICES  BASED  EXCLUSIVELT  ON  NATURAL  LAW. 

§  1563.  The  first  relationships,  that  engage  us,  when  we  take  up 
the  qnestion  of  penal  responsibility  for  neglect,  are  those  of  parent  and 
YOL.  II.— 26  401 


§  1568.]                              ORiMBS.  [book  il 

child  and  of  husband  ^nd  wife.^  In  many  cases,  as  will  presently 
be  seen,  such  responsibility  is  imposed  on  those  having  special  charge 

I  In  Febmarj,  1880,  a  case  was  tried  and  I  saw  him  take  np  a  tumbler  of 

in  England,  which  brings  into  conspicn-  poison,   I  shoald  not  be  guilty  of  a 

ous  prominence  the  distinctions  taken  crime  if  1  did  not  stop  him,  because  I 

in  the  text.     The  defendant,  James  am  under  no  obligation  to  protect  a 

Lewis  Paine,  was  conricted  of  the  mur-  stranger  who  chooses  of  his  own  free 

der  of  a  young  ladjr  named  Maclean,  will  to  take  his  own  life.    And  again, 

.with  whom  he  was  living  in  illicit  in-  now,  to  illustrate  the  distinction  be- 

tercourse.    Miss  Maclean,  the  daughter  tween  administering  and  merely  sitting 

of  an  English  officer  of  high  rank,  had  by.    Supposing  I  were  to  go  to  a  per- 

been  seduced  by  Paine,  and  was  placed  son  and  take  a  tumbler  up  to  him, 

by  him  in  lodgings  as  his  wife,  a  mar-  knowing  that  it  contained  poison,  and 

riage  ceremony  being  pretended,  he,  were  to  say  to  him,  '  Now,  drink  this, 

however,  having  a  wife  still    alive,  it  will  do  you  good,'  and  that  man  fell 

Miss  Maclean  acquired  habits  of  intem-  dead  in  consequence,  I  should  be  guilty 

perance,  which  he  encouraged,  so  that  of  his  murder,  because  my  active  en- 

from  time  to  time  she  took  large  quan-  couragement  induced  him  to  do  tliat 

titles  of  spirits,  to  which  her  death  was  which  possibly  otherwise  he  would  not 

by  the  medical  witnesses  attributed,  have  done.   When  you  are  considering 

It  was  alleged,  on  the  part  of  the  de-  whether  or  not  a  man  has  induced 

fence,   however,  that  the  drink  was  another  to  take  that  which  is  deleteri- 

administered  to  her  at  her  own  wish ;  ous  to  him,  you  must  consider  the  state 

and   the    question    arose,    therefore,  and  condition  of  health  and  mind  of 

whether  his  relation  to  her  was  such  the  person  upon  whom  the  crime  is  said 

as  bound  him  to  protect  her  from  the  to  have  been  perpetrated.    Take,  for 

danger  to  which  this  habit  exposed  instance,  the  case  of  a  lunatic  or  an 

her.  On  these  points  Hawkins,  J.,  in  a  idiot  being  induced  to  take  something 

charge,  marked  throughout  by  great  which  killed  him.    Then  I  will  take 

ability,  thus  spoke : —  another  case^that  In  which  a  person 

'*  Mere  ordinary  negligence  or  want  is  so  enfeebled  that  the  slightest  sug- 

of  care  and  precaution  will  not  be  suffi-  gestion  will  operate  in  influencing  him 

cient.  The  negligence  which  will  make  to  take  that  which  will  kill.    In  those 

the  man  amenable  for  the  crime  of  cases  the  person  so  influencing  would  be 

manslaughter  must  be  culpable,  wicked  guilty  of  a  crime  in  the  eye  of  the  law. 

negligence,   and  that  must  be  estab-  .   ;   .   .   If  such  a  person  is  in  care  of 

lished  before  a  jury  can  find  him  guilty  another,  and  obligation  and  duty  such 

of  manslaughter.     If  that  is  not  made  as  that  is  cast  upon  him,  it  seems  to 

out,  the  law  does  not  punish  the  man.  me  that   if   by  gross,  culpable,  and 

He  may  have  been  guilty  of  want  of  wicked  negligence  he  omits  to  protect 

care,  but  unless  that  is  criminal  want  the  person  against  what  she  could  have 

of  care,  he  cannot  be  convicted.   .    .    .  protected  herself  when  strong,  if  that 

There  must  be  some  active  steps  taken,  is  done,  and  done  with  the  intention  to 

I  do  not  mean  in  the  shape  of  action,  take  life,  the    attorney-general,  and 

but  an  active  step  must  be  taken.     If  rightly  too,  says  it  is  murder  ;  but  if 

I  were  sitting  at  a  table,  for  instance,  there  is  a  mere  reckless  inattention  to 

.where  wa3  .a  man  not  jinder  my  care,  wants  of  the  individual,  that  would  be 

402 


CHAP.  XXVIII.]  MISCONDUCT  IK  OFFICE.  [§  1568, 

of  others.     But  the  duty  of  a  parent  to  provide  for  a  ^p^°J*" 
helpless  child,  and  that  of  a  husband  to  provide  for  a  parent  for 
helpless  wife,^  lie  at  the  foundation  of  society,  and  are  husband 
wrought  up  with  the  law's  chief  sanctions.*  ^^^  ^^^^^ 

The  progress  of  juridical  reasoning  in  this  respect  is  not  without 
practical  interest.  According  to  the  old  Roman  law,  the  father 
was  privileged,  under  certain  circumstances,  to  kill  or  abandon  his 
new-bom  child.  One  of  the  first  results  of  the  establishment  of 
Christianity  was  the  enactment,  under  Constantino,  of  a  law  making 
the  exposure  of  infants  a  Parricidium.  In  A.D.  874,  under  Yalen- 
tinian  and  Yalens,  the  offence  was  ihade  capital.  ^^  Si  quis  necandi 
infantis  piaculum  aggressus  sit,  sciat  se  capitali  supplicio  esse  puni- 
endum."'  The  canon  law  went  still  further,  placing  the  rule  in  its 
present  shape,  by  making  it  penal  for  those  having  special  charge 
of  any  helpless  persons  (Languidi)  to  expose  them  to  bodily  suffer- 
ing.^ This  view  has  been  accepted  in  the  modem  German  codes,* 
which  make  penal  the  exposure  (Aussetzung)  of  helpless  persons, 
whether  the  helplessness  result  from  infancy,  sickness,  or  old  age. 
Other  motives  may  concur  in  the  act — the  getting  rid  of  a  child — 
the  absorption  of  its  patrimony — ^the  alteration  of  a  line  of  descent ; 
but  such  motives  are  not  necessary  to  constitute  the  offence  and  do 
not  g^ve  it  its  peculiar  type.  The  offence  is  complete  when  the 
offender  (who  has  at  the  time  the  special  charge  of  the  dependent 
person)  exposes  the  latter  in  a  helpless  state.  The  offender  must 
actually  abandon  the  person  so  left,  and  this  without  the  intention 

manslaaghter,  and  not  murder,  in  the  R.  v.  Shepherd,  9  Ibid.  123 ;  L.  &  G. 

eye  of  the  law."— London  Times,  Feb.  147 ;  R.  v.  Rjland,  L.  R.  1  C.  C.  99 ; 

27,  1880.  11  Cox  C.  C.  569 ;    R.  v.  Cooper,  1 

The  defendant  was  oonvioted  of  man-  Den.  C.  C.  459 ;  R.  v,  Hogan,  2  Ibid, 

slanghter,  and  was  sentenced  to  penal  277 ;  5  Coz  C.  C.  255 ;  and  see  cases 

senritnde  for  life.  cited  n^fn-a,  §§  132,  374,  631  et  $eq.  For 

I  Stat.  5,  Geo.  IV.  o.  83,  imposes  a  statntorj  prosecutions  see  Com.  v.  Bnr- 

penalty  on  a  husband  for  neglecting  to  lington,  136  Mass.  438  ;    Shannon  v. 

maintain  his  wife.    Adultery  on  her  People,  5  Mich.  36. 

part  is  a  defence  to  proceedings  against  *  See  L.  2  Cod.  de  infant,  expos. ; 

him  under  this  act.    R.  o.  Flintan,  1  and  see  Nov.  163. 

B.  &  Ad.  227.    See  Govier  v,  Hancock,  *  C.   ix.  de  infantibus  et  langvuUs 

6  T.  R.  603 ;  People  v.  Piper,  50  Mich,  expos. 

390.  *  See  Bemer,  Lehrbnch,  §  178. 

*  R.  V.  Renshaw,  2  Cox  C.  C.  285 ; 
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of  retarniDg.  To  sustain  an  indictment,  however,  for  misconduct  of 
this  class,  the  following  conditions  must  exist : — 

§  1564.  No  matter  how  gross  may  be  the  mismanagement,  for 
instance,  by  a  parent  of  a  child,  the  law  does  not  inter- 

MiSCODdUCt  1  n  •«  J.  1  y         •       y     •     •       • 

mast  result  pose  by  way  of  pumshment,  unless  physical  injunes 
(SSercr™  ^^^^^^  Erroneous  moral  and  religious  teaching,  no 
eon  neg-  matter  how  pernicious  may  be  the  consequences,  it  is  not 
phyBicai  within  the  province  of  penal  justice  to  correct.  Juris- 
anger.  diction  such  as  this  over  parental  teaching  could  not  be 
assumed  by  the  courts  without  arrogating  to  themselves  the  control 
of  every  household  in  the  land,  and  destroying  both  home  freedom 
and  home  responsibility.  It  is  different,  however,  when  the  neglect 
exhibits  itself  in  physical  injury  to  the  person  thus  neglected. 
Then  (e.  ^.,  in  case  of  a  child's  suffering  from  want  of  food  or 
clothes  through  a  parent's  neglect)  there  is  a  primd  facie  case  for 
^n  indictment,^  although,  as  has  been  seen,*  conscientious  error  in 
this  respect  may  be  at  common  law  a  defence. 

§  1565.  If  the  parent,  however,  have  no  means  to  support  his 
Party  children  he  is  not  indictable  for  his  omission  to  do  so." 

mufif  ^  though  where  a  poor  law  agency  exists,  he  is  indictable 
had  means  if  he  neglect  to  apply  for  aid  to  such  agency.  The 
charge  the  indictment  must  aver  either  means  in  the  parent,  or 
office.  neglect  to  apply  for  poor  law  aid.* 

§  1566.  It  may  be  that  an  indictment  would  lie  against  a  father 
for  turning  out  his  children  as  mendicants  on  the  com- 
negiected  munity.  But  in  such  case  he  would  be  indicted  as 
been  inca^  principal  in  a  nuisance  or  cognate  misdemeanor,  and  not 
pabieof  for  neglect  in  supplying  food  and  clothes.  Whenever 
the  child  is  capable  of  obtaining  these  for  himself,  then 
the  father's  special  duty,  on  which  alone  an  indictment  can  be 
based,  ceases.*  The  person  neglected  must  be  helpless,  to  sustain 
an  indictment  for  such  neglect.'    And  a  husband  is  not  indictable 

1  See  supra,  §§  331,  359.  «  R.  v.  Mabbett,  5  Coz  C.  C.  339 ;  B. 

s  Supra,  §  336.  v.  Chandler,  Dears.  C.  C.  453;  B.  r. 

*  R.-v.  Pelham,  8  Q.  B.  959 ;  R.  v.  Rugg,  12  Cox  C.  C.  16. 

Ryland,  L.  R.  1  C.  C.  99  ;  10  Coz  C.  C.  <  See  Anon,  5  Coz  C.  C.  279.  iSvpra, 

569  ;  R.  V.  Ridlej,  2  Camp.  650;  R.  v.  §§  331,  339. 

Trojr,  1  Cr.  &  Diz,  556 ;  R.  v.  Morris,  *  R.  v.  Shepherd,  9  Coz  C.  C.  123 ; 

2  Ibid.  91 ;  R.  v.  Sannders,  7  C.  &  P.  L.  &  C.  147. 
277. 
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for  neglect  to  provide  necessaries  for  his  wife  if  he  offer  a  home 
with  his  father,  which  the  wife  refuses  on  ground  of  the  father's 
intemperance.* 

§  1567.  If  a  parent  neglect  a  child,  leaving  him  without  food, 
and  the  child  in  consequence  die,  the  parent  is  indict- 
able for  killing  the  child.«    But  if  the  child  be  rescued,  ^l^^^^, 
or  relieved  by  other  parties,  after  injury  sustained,  the   ^^e  of- 
parent's  criminal  amenability  is  not  thereby  cancelled.' 
Exposing  to  physical  danger  a  helpless  person,  by  those  having  such 
person  in  charge,  is  indictable  if  health  be  in  any  way  injured.^ 
But  to  maintain  such  an  indictment  some  overt  act  of  exposure  and 
consequent  injury  must  be  proved.* 

I  People  o.  Pettit,  74  N.  Y.  320.  sary  to  prove    actual  injury  to   the 

>  R.    r.    Bubb,   4  Cox  C.   C.   455.  child's  health ;  R.  v.  Phillpot,  Dears. 

Supra,  §  335.     See  R.   r.  Renshaw,  2  179,  and  R.  v.  Hogan,  2  Den.  277;  and 

Cox  C.  G.  285 ;  R.  v.  Hogan,  2  Den.  that  the  defendant  actually  has,  not 

C.  C.  277 ;  R.   V.   Mulroy,  3  Cr.  &  D.  merely  that  he  might  get  from  the  re- 

318.    That  a  parent   may  be  in  such  lieving  officer,  the  means  of  providing 

cases  indicted  for  assault,  see  R.   v.  for  the  child.     R.  v.  Chandler,  Dears. 

Mnlroy,  3  Cr.  &  Dix,  318.   5upra,  §  631.  453." 

*  See,  however,  R.  v.  Philpott,  6  Cox  Under  the   statute  31  k  32  Vict., 
C.  C.  140 ;  Dears.  179.  making  penal  the  exposing  of  children, 

*  R.   V,  Friend,   R.  &  R.  20 ;  R.  v,  we  have  the  following : — 

Squire,  1  Russ.  on  Cr.  80,  678;  R.  v.        "  B.,  A.'s  wife,  living  apart  from  A., 

Ryland,  L.  R.  1  C.  C.  99;  10  Cox  C.  leaves  C,  their  child,  nine  months  old, 

C.    569.    See  fully  tupra,   §§  152-7,  lying  in  the  road  outside  A.'s  door. 

331-359.  A.,  knowing   its    position,  lets  it  lie 

Forstatntoryoffence,8eeR.  O.White,  there  from  7  P.  M.  till  1  A.  M.    A.'s 

L.  R.  1  C.  C.  311;  12  Cox  C.  C.  83.  mother,  D.,  knowing  the  child  is  there, 

As  to  an  maltreatment  by  guardians  and  being  in  her  house,  acts  in  the 

and  overseers,  see  infraf  $^  1585.  same  way  as  A.     A.   has  abandoned 

B  Sir  J.  F.  Stephen  (Dig.  C.  L.  art.  and  exposed  C,  but  D.  has  not,  as  she 

265)  states  the  law  as  follows  : —  was  under  no  legal  obligation  to  take 

*'  Every  one  commits  a  misdemeanor  charge  of  C.    R.  v.  White,  L.  R.  1  C. 

who,  being  the  parent,  or  master,  or  C.  311. 

mistress  of  any  child  of  tender  years,        '*  A.  sends  B.,  her  child,  five  weeks 

and  unable  to  provide  for  itself,  refuses  of  age,  packed  up  in  a  hamper  as  a 

or  neglects  (being  able  to  do  so)  to  parcel,  by  railway  to  C,  B.'s  putative 

provide  sufficient  food,   clothes,   bed-  father,  giving  directions  to  the  clerk  to 

ding,  and  other  necessaries  for  such  be  very  careful  of   the  hamper,  and 

child,   so  as    thereby  to   injure   the  send  it  by  the  next  train.     The  child 

health  of  such  child.  reaches  C.  safely.    A.  has  abandoned 

<*  Friend*8  Case,  R.  &  R.  20 ;  R.  v.  and  exposed  6.    R.  v.  Falkingham,  L. 

Ryland,  L.  R.  1  C.  C.  99.     It  is  neoes-  R.  1  C.  C.  222." 

405 


§  1568.]  CRIMES.  [book  il 

II.   STATUTORY  OFFICES. 

1.  Disobedience. 

§  1568.  Excluding  from  consideration  those  higher  offices  of  which 
impeachment  is  the  exclusive  mode  of  penal  prosecution,  and 
obeyfn/**"  *^^8^  cascs  of  which  military  or  naval  courts  have  exclusive 
law,  Indict-  control,  it  is  clear  that  when  the  law  imposes  on  an  indi- 
vidual  a  ministerial  office,  then  not  only  is  disobedience 
to  the  requirements  of  that  law  in  respect  to  such  office  indictable, 
but  an  indictment  lies  for  such  wilful  or  negligent  misconduct  in 
such  office  as  works  injury  to  the  public,  or  to  an  individual.^  For 
mere  error  of  judgment,  however,  no  indictment  lies,^  unless  for  an 
act  made  specifically  indictable  by  statute  irrespective  of  intent.' 

>  R.  V,  James,  T.  &  M.  300 ;  2  Den.  person  that  will  devontlj  and  humblj 

C.  C.  1 ;  3  C.  &  K.  167  ;  R.  v,  Tracy,  6  desire  it.*    An  indictment  for  such  a 

Mod.  30 ;  R.  v.  Neale,  9  C.  &  P.  431 ;  denial  would  be  incongruous  and  inde- 

People  V.  Norton,  7  Barb.  477  ;  People  cent,  but  it  is  difficult  to  find  anj  defi- 

V,  Coon,  15  Wend.  277  ;  Resp.  v.  Mont-  finite  legal  ground  for  saying  that  it 

gomerj,  1  Yeates,  419  ;  Cross  v.  State,  would  not  lie.'*    See  Jenkins  v.  Cook, 

1  Yerg.  261 ;  State  v.  Buxton,  2  Swan,  L.  R.  1  P.  D.  80.    And  as  to  neglect  or 

57 ;   State  v.  McEntyre,  3  Ired.  171 ;  omission  of  duties,  see  further  Uoush 

State  V.  Leigh,  3  Dev.  &  6.  127 ;  State  v.  People,  75  III.  487  ;  State  r.  Fergu- 

r.  Maberry,  3  Strobh.  144 ;  Harrold,  ex  son,  76  N.  C.  197 ;  State  v.  Hawkins, 

parte,  47  Cal.  129 ;  R.  v.  Bennett,  21  77  Ibid.  494. 

Up.  Can.  (C.  P.)  238.  A  sheriff  who  refuses  to  execute  a 

In  R.  V,  James,  supra,  which  was  an  criminal  condemned  to  death  commits 

indictment  against  a  minister  of  the  a  misdemeanor*    R.  v,  Antrobus,  2  Ad. 

Church  of  England  for  refusing  to  sol-  &  El.  788. 

emnize  marriage  between  parties  hav-  A  coroner  who  refuses  to  take  an  in- 

ing  a  lawful  right  to  be  married  by  him,  quest  on  a  body,  after  notice  that  it  is 

the  conviction,  according  to  Sir  J.  F.  lying  dead  in  his  jurisdiction,  commits 

Stephen  (Dig.  art.  122),  **  was  quashed  a  misdemeanor.    2  Hale  P.  C.  58. 

on  the  narrow  ground  that  the  parties  *  Ibid.    Sir  J.  F.  Stephen,  in  his  Di- 

did  not  sufficiently  tender  themselves  gest  of  the  Criminal  Law,  which  is  a 

for  marriage.    The  objection  that  the  summaryof  the  common  law,  lays  down 

offence  was  only  an  ecclesiastical  one  the  following  rules  (Art.  119)  :  **  Every 

was  taken,  but  no  judgment  was  deliv-  public  officer  commits  a  misdemeanor 

ered  on  it.    A  refusal  to  bury  would  who,  in  the  exercise,  or  under  color  of 

probably  stand  on  the  same  footing,  exercising  the  duties  of  his  office,  does 

By  1  Edw.  VI.  c.  1,  it  is  enacted  that  any  illegal  act,  or  abuses  any  discre- 

a  minister  *  shall  not,  without  lawful  tionary  power  with   which   he  is  in- 

oause,  deny*  (the  sacrament)  *  to  any  vested  by  law  from  an  improper  mo- 


s  Halstead  r.  SUte,  12  Vroom,  552. 
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§  1569.  In  ihe  indictment,  the  disobedience  must  be  specially  set 
forth.     This  most  be  done  by  averment  of  the  facts  from 
which  the  conclusion  of  law  may  be  drawn.    It  is  not  must  be 
enough  to  set  forth  merely  the  conclusion  of  law.*  *^*^  * ' 

§  1570.  As  is  elsewhere  fully  shown^*  it  is  not  necessary  when  an 
officer  is  charged  with  misconduct  for  the  prosecution  to   ^ppoi^t- 
prove  that  he  was  duly  commissioned.    It  is  enough  to   meDt  need 
show  that  he  claimed  to  fill  the  particular  office,  he  being  averred  or 
estopped  from  setting  up  a  want  of  authority  to  act.    P*"*^^®^* 
Nor  is  it  necessary  in  the  indictment  to  do  more  than  aver  that  he 
acted  as  officer  of  the  particular  class,  or  that  he  took  the  office  upon 
himself,*  one  of  which  averments  is  essential.^    An  indictment  aver- 
ring a  due  election  or  appointment,  and  the  taking  of  the  office,  has 
been  held  enough.'^    On  an  indictment  for  omission  to  undertake  an 
office,  however,  he  may  set  up  that  he  had  no  legal  authority  to  do 
the  act  omitted,*  though  it  is  otherwise  when  the  omission  is  a  failure 
to  perform  a  duty  undertaken  by  him.^ 

§  1571.  To  subject  the  superior  officers  of  government,  upon 
whose  uninterrupted  presence  at  the  helm  the  safety  of  impeacha- 
the  State  depends,  to  indictments  for  misconduct  in  office,  i^ie  officers 
would  be  injurious  to  the  body  politic ;  and  consequently  to  indict- 
in  such  cases  impeachment  is  the  sole  instrument  of  penal  °'''''^- 

tivei   the  ezisteiice  of  which  motive  v.  State,  4  Blackf.  312 ;  State  v.  Jones, 

may  be  inferred  either  from  the  nature  19  Hamph.  41. 

of  the  act  or  from  the  circumstances  of  *  Infra,  §  1589  ;  Whart.  Cr.  Ev.  §§ 

the  case.     But  an   illegal  exercise  of  164,  833.    Infroy  §  1572  <f. 

authority  caused  bj  a  mistake  as  to  '  See,   generally,   R.   v,  Verelst,   3 

the  law,  made  in  good  faith,  is  not  a  Camp.  432 ;  R.  r.  Borrett,  6  C.  &  P. 

misdemeanor  within  this  article.''  Art.  124  ;  R.  v.  Gordon,  2  Leach  C.  C.  581 ; 

122.  '*  Every  public  officer  commits  a  State  v.  Roberts,  52  N.  H.  492 ;  Com. 

misdemeanor  who  wilfully  neglects  to  r.  Fowler,  10  Mass.  290 ;  Com.  v.  Mc- 

perform  any  duty  which  he  is  bound  Cue,  16  Gray,  226 ;  Nelson  v.  People, 

either  by  common  law  or  by  statute  to  23  N.  Y.  293 ;  People  v.  Cook,  8  Ibid, 

perform,  provided  that  the  discharge  67 ;  State  v.  Sellers,  7  Rich.  368  ;  and 

of   such    duty   is  not  attended  with  cases  cited  infra,  §  1589. 

greater  danger  than  a  man  of  ordinary  ^  Com.  v.  Grove,  7  Phila.  660. 

firmness  may  be  expected  to  encoun-  *  Edge  v.  Com.,  7  Barr,  275. 

ter."  ■  Olmsted  v.  Dennis,  77  N.  Y.  378 ; 

As  to  claim  agents,  under  federal  Com.  v.  Rupp,  9  Watts,  114,  explained 

statute,   see  U.  S.  v,  Miskell,  15  Fed.  in  Com.  v.  Grove,  7  Phila.  660 ;  People 

Rep.  138;  U.  S.  w.  Moyers,  Ibid.  411.  r.  Weber,  89  111.  347. 

1  State  p.  Shields,    8  Blackf.   151 ;  7  Supra,  §  131  ;  State  r.  McEntyre, 

State  r.  Longley,  10  Ind.  482 ;  Dixon  3  Ired.  171 ;  infra,  §  1572  d. 
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revision.^  This  principle  applies  to  the  saperior  executive  officers 
of  government  so  far  as  such  officers  are  clothed  with  discretion,  and 
are  the  subjects  of  impeachment  ;*  to  the  legislature,'  and  clearly  to 
the  judges  of  all  courts  of  record,  so  far  as  concerns  their  judicial 
as  distinguished  from  their  ministerial  acts/  Justices  of  the  peace, 
however,  are  subject  to  indictment  for  misconduct  in  matters  as  to 
which  they  are  not  invested  with  judicial  discretion,'^  when  such  mis- 
conduct is  not  imputable  to  a  mere  error  of  judgment/  Such  is 
also  the  case  with  regard  to  merely  ministerial  officers,'  and  with 
regard  to  jurors,'  and  in  cases  of  contempt  or  corruption.  But  a 
ministerial  officer  is  not  indictable  for  the  malfeasance  in  office  of  a 
deputy.* 

1  See    Barnard's    Trials  opinion   of  79S-5 ;  4  Bl.  Com.  121.    Even  private 

Grover  and  Andrew,  J  J.,  pp.  2043-59,  arbitrators  are  protected.     Pappa  t*. 

2076 ;  and  summary  in  Am.  Law  Rev.  Rose,  L.  R.  7  C.  P.  32,  625 ;  Tiutrsis 

for  Nov.  1882,  pp.  814-5.  Co.  v.  Loftns,  L.  R.  8  C.  P.  1. 

>  4  Bl.  Com.  121.  <  R.  v.  Borron,  3  B.  &  Aid.  432 ;  R. 
As  to  independence  of  executive  de«  v.  Smith,  7  T.  R.  80 ;  R.  v.  Cozens,  2 

partment,  see  Whart.  Com.  Am.  Law,  Doug.  426 ;  R.  v.  Jones,  9  C.  &  P.  401 ; 

§§  512,  613.  Fentiman,  tn  re,  4  N.  &  Man.  126 ;  2  A. 

>  See  Lord  Denman's  Life  for  a  dis-  &  E.  127 ;  R.  v,  Jones,  9  C.  &  P.  401 ; 
cussion  of  the  prerogative  of  the  legis-  People  v.  Coon,  15  Wend.  277  ;  Peo- 
lature  in  Hansard's  Case ;  and  see  Hiss  pie  v.  Norton,  7  Barb.  477  ;  Wilson  v. 
V.  Bartlett,  3  Qrajr,  468  ;  Story  Const.  Com.,  10  S.  &  R.  373  ;  Resp.  v.  Mont- 
§  794 ;  Ferguson  v.  Einnoul,  9  CI.  &  F.  gomery,  1  Yeates,  419  ;  Wallace  v. 
289.  But  it  is  said  to  be  doubtful  Com.,  2  Va.  Cas.  130 ;  Com.  v.  Calla- 
whether  impeachment  lies  against  a  ghan,  Ibid.  460 ;  Com.  v.  Alexander,  4 
legislator.  See  Cooley's  Story,  §795;  Hen.  &  Mun.  622;  Jacobs  o.  Com.,  2 
Whart.  Com.  Am.  Law,  §  399.  Leigh,  709  ;  State  r.  Sneed,  84  N.  C. 

As  to  impeachment,  see  Whart.  Com.  816  ;  State  v.  Gardner,  2  Mo.  28. 

Am.  Law,  §  399.  «  Ibid.     R.  v.  Bishop,   5  B.  &  Aid. 

*  R.  V.  Webb,  1  W.  Bl.  19  ;  Houlden  612  ;  Wallace  p.  Com.,  2  Va.  Cas.  130  ; 

V.  Smith,  14  Q.  B.  841 ;  R.  v.  Badger,  Jacobs  v.  Com.,  2  Leigh,  709. 

6  Jur.  994 ;  Downing  v.   Herrick,  47  '  Supra,  §  1568.     Com.  v.  Shed,   1 

Me.  462  ;  Pratt  v.  Gardner,  2  Cush.  63 ;  Mass.  228  ;  Com.  r.  Mitchell,  3  Bush, 

Yates  V,  Lansing,  9  Johns.  395  ;  People  39  ;    McBride  v.   Com.,  4  Ibid.  331 ; 

V,  Coon,  15  Wend.  277  ;  Cunningham  Wickersham  v.  People,  1  Scam.  129. 

V,  Bucklin,  8  Cow.  178  ;  People  v.  Nor-  This  was  held  to  be  the  case  with  the 

ton,  7  Barb.  477  ;  Lange  v.  Benedict,  defendants   in   the  Star  Route  Cases, 

73  N.  Y.  12 ;  State  v.  Odell,  8  Blackf.  Washington,  1882-3. 

396  ;  Com.  v,  Rodes,  6  B.  Mon.  171 ;  "  Penn.  v.  Keffer,  Addis.  290 ;  see  R. 

State  V.  Gardiner,  2  Mo.  28.    See,  also,  r.  Bynen,  2  Show.  304. 

Bacon's    Misc.  17 ;    Story    Const.   §§  *  Com.  r.  Lewis,  4  Leigh,  664. 
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CHAP.  XXVIII.]  MISCONDUCT  IN  OFFICE.  [§  1572  a. 

2.  Oppressionj  Frauds  and  Corruption. 

§  1572.  It  is  a  misdemeanor  at  common  law  for  a  public  officer, 
in  the  exercise  or  under  color  of  exercising  the  duties  of 
his  office,  to  abuse  any  discretionary  power  with  which   by  officer 
he  is  invested  by  law,  from  an  improper  motive.    In  such  ^le?^*^^ 
cases  the  existence  of  the  motive  may  be  inferred  either 
from  the  nature  of  the  act  or  from  the  circumstances  of  the  whole 
case.*    Whether  it  is  otherwise  of  an  illegal  exercise  of  authority 
caused  by  a  mistake  as  to  the  law,  made  in  good  faith,  is  hereafter 
discussed. 

§  1572  a.  It  is  also  indictable  for  a  public  officer,  in  the  discharge 
of  the  duties  of  his  office,  to  commit  any  fraud  or  breach 
of  trust  affecting  the  public,  whether  such  fraud  or  breach 
of  trust  would  have  been  criminal  or  not  if  committed  against  a 
private  person.* 

I  Stephen's  Dig.  C.  L.  art.  119,  cit-  Wend.    291    (not     requiring   proper 

Ing  R.  Vc   Wyatt,  1  Salk.  380 ;  R.  v.  bail)  ;  'Jones  v.  People,  2  Scam.  477 ; 

Bembridge,  3  Dong.  327,  and  22  St.  State    v,  Gardner,  2  Mo.   23.     As  to 

Tr.  1-159  ;    Baoon,   Abridgment,  tit.  neglect  in  suppressing  riots,  see  tn/ra, 

"Office    and    Officer,"   N.      State   v.  §1584. 

Wedge,  24  Minn.  158.     See  Wallace  v.  That  an  honest  mistake  in  the  ezer- 

Com.,  2.  Va.  Ca.  130,   where    it  was  cise  of  Jurisdiction,  or  of  other  func- 

held  indictable  for  a  justice  to  issue  a  tions,  by  a  justice  of  the  peace  may  be 

warrant  without  complaint.  a  defence,  see  R.  v,  Jackson,  IT.  R. 

The  following  illustrations  are  given  653 ;  R.  r.  Badger,  4  Q.  B.  468.    Su- 

by  Sir  J.  F.  Stephen  : —  pra^  §  87. 

**  A.  and  B.,  justices  of  the  peace,  <  Steph.  Dig.  Cr.  L.,  art.  121.   Of  this 

refuse  licenses  to  the  keepers  of  public-  the  following  illustrations  are  given  :— 

houses  because  thej  refuse  to  vote  as  **  A.,  an  accountant  in  the  <^ffice  of 

the  Justices  wish.  A.  and  B.  commit  op-  the  paymaster   general,  fraudulently 

pression.   R.  v.  Williams,  2  Burr.  1317.  omits  to  make  certain  entries  in  his 

''A.,  a  Justice  of  the  peace,  sends  accounts,  whereby  he  enables  the 
his  servant  to  the  house  of  correction  cashier  to  retain  large  sums  of  money 
for  being  saucy,  and  giving  too  much  in  his  own  possession,  and  to  appro- 
corn  to  his  horses.  A.  commits  op-  priate  the  interest  on  such  sums  to 
pression.    R.  v.  Okey,  8  Mod.  46.  himself  after  the  time  when  they  ought 

*' A.,  a  justice,  acting  as  such,  orders  to  have  been  paid  to  the  Crown.    A. 

B.  to  be  whipped,  without  such  proof  commits  a  misdemeanor.    R.  v.  Bem- 

or  information    as    the  law  requires,  bridge,  3  Dougl.  327. 

A.  commits  oppression.     2  Ch.  Cr.  L.  '*  A.,  a  commissary  general  of  stores 

236.'*    See    for    further    cases,   R.  v.  in    the  West  Indies,  makes  contracts 

Borron,  3  B.  &  Aid.  432 ;  State  v.  Por-  with  B.  to  supply  stores,  on  the  condi- 

ter,  2  Tread.  694  ;  People  p.  Coon,  15  tion  that  B.  should  divide  the  profits 
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§  1572  {/.]  OBIMES.  [book  II. 

[For  Bribery f  see  ivfra^  §  1858.] 

§  1572  h.  Public  officers,  including  justices  of  the  peace,  are 
indictable  for  corruption  if  they  accept  or  oflfer  to  accept, 
^o^Tuption.  ^^d®^^  ^^^^  ^f  office,  any  money  or  other  benefit  calcu- 
lated in  any  way  to  influence  their  official  course,  or  any 
money  or  valuable  thing  which  is  not  due  at  the  time  when  it  is 
taken.^  Nor  is  it  necessary  that  any  improper  act  on  the  part  of 
the  officer  should  follow.  It  is  enough  if  he  corruptly  agree  to  open 
himself  to  improper  influence.*  Corrupt  motive  is  essential  to  the 
offence,'  though  passion  or  party  prejudice  may  constitute  corrup- 
tion, to  which  expectation  of  money  is  not  essential.^ 

The  sale  oj^  offices  is  an  indictable  offence  under  5  &  6  Edw.  YI. 
c.  16 ;  if  not  at  common  law.'  And  for  an  officer  to  assign  the  fees 
of  his  office  to  another  for  a  salary  is  such  a  sale.' 

§  1572  c.  It  is  also  an  indictable  offence  to  usurp  an  office  for 
a    f  the  purpose  of  fraud  or  imposition.^ 

usurpa-  ^  1572(2.  It  jias  been  already  seen  that  on  an  indict- 

ment for  resistinir  an  officer  his  title  is  not  at  issue  when 
officers^re-  it  appears  that,  at  the  time  in  question,  he  was  a  de  facto 
Bpoufiibie.  officer,  t.  e.,  the  recognized  official  representative  of  the 
government  actually  in  power.'  This  is  what  is  called  color  of  title ; 

with  A.    A.  commits  a  misdemeanor.  *  See  cases  cited  to  §§  1573,  1582. 

R.  f.  Jones,  31  St.  Tr.  251.'*    See  for  R.  v.  Jackson,  1  T.   R.   653 ;    R.   v, 

offences  by  federal  officers  U.  S.    v.  Cozens,  2  Doug.  426 ;  People  v.  Coon, 

Houghton,  4  Cr.  Law,  Mag.  243 ;  14  15    Wend.    277 ;    Jacobs  v.    Com.,  2 

Fed.  Rep.  544.    Stq>ra,  §  1164  a.  Leigh,  709  ;  Boyd  r.  Com  ,  77  Va.  52  ; 

1  R.  t;.  Beale,  cited  in  R.  v.  Gibbons,  Com.  v.  Rodes,  6  B.  Mon.  171. 

1  East,  183 ;  4  Bl.  Com.  139  ;  Com.  v.  «  R.  v.  Brooke,  2  T.  R.  190. 

Callaghan,  2  Va.  Cas.  460 ;  People  v.  <  R.  v.  Vaughan,  4  Burr.  2494 ;  R. 

Walsh,  65  111.  58 ;  Ballard  v.  Pope,  3  v.  Pollman,  2  Camp.  229 ;  Hopkins  v. 

Up.  Can.  (Q.  B.)  320.    Infra,  §  1858.  Prescott,  4  C.  B.  578 ;  R.  r.  Charretie, 

As  to  indictment,  see  People  v.  Eal-  13  Q.  B.  447  ;  Com.  v.  Callaghan,  2  Va. 

loch,  60  Cal.  113.  Cas.  460 ;  R.  v.  Mercer,  17  Up.  Can. 

*  Com.  V.  Chapman,  1  Va.  Cas.  138  ;  (Q.  B.)  625  ;  which  is  a  case  of  a  resig- 

Barefield  v.  State,  14  Ala.  503 ;  State  nation  corruptly  procured. 

V.  Glasgow,  Conf.  R.  38.    ^ee  infra,  §  «  R.  v.  Moodie,  20  Up.  Can.  (Q.  B.) 

1858.    To   corruption  a   money  con-  369.     See,  generally,  gupraf  §  1375. 

sideration      is    not    requisite.      Any  ▼  Supra,  §  18386. 

wrongful  influence  is  in  this  sense  cor-  *  Supra,  §  652. 
rupt.    R.  V.  Brooks,  2  T.  R.  190. 
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• 

and  when  it  exists,  not  only  is  resistance  to  such  officer  indictable, 
but  submission  to  him  will  be  regarded,  even  after  the  government  he 
represented  is  overthrown,  as  excusable,  and  as  protecting  him  from 
prosecution  for  his  conduct  in  such  submission.^  Even  by  such  sub- 
sequent government  his  official  action,  except  so  far  as  concerns 
questions  in  dispute  between  the  two  governments,  will  be  regarded 
as  valid ;'  and,  when  there  is  no  conflict  of  government,  his  action 
will  be  regarded  as  valid  in  all  matters  within  his  range.*  It  fol- 
lows from  this  that  an  officer  de  facto  cannot  set  up  want  of  title  to 
an  indictment  for  misconduct.^ 

§  1578.  In  an  indictment  against  an  officer  of  justice  for  cor- 
rupt misbehavior  in  office,  it  is  necessary  that  the  act  jq^^^^^ 
imputed  as  misbehavior  be  distinctly  and  substantively  ment  muBt 
charged  to  have  been  done  with  knowingly  corrupt,  par- 
tial, malicious,  or  improper  motives,  though  there  are  no  technical 
words  indispensably  required  in  which  the  charge  of  corruption, 
partiality,  and  knowledge  shall  be  made.'  It  is  otherwise,  however, 
as  has  been  seen,  in  neglects,  and  in  cases  where  bare  acts  are  made 
indictable  irrespective  of  intent.' 

I  Supra,  §  94  ;  Cooke  v.  Cooke,  Phil-  77  Va.  52 ;  State  v.  Oardoer,  2  Mo.  22 ; 

lips,  583 ;  Lookhart  u,  Troy,  48  Ala.  579.  State  v.  Johnson,  2  Baj,  385  ;  State  v. 

<  See  Ford  v.  Sorget,  97  U.  S.  971.  Buxton,  2  Swan,  57.  See  R.  v.  Ual- 
Supra,  §  94.  ford,  7  Mod.  193 ;  R.  v,  Bajlis,  3  Burr. 

*  Browne  v.  Lnnt,  37  Me.  423 ;  Com.  v.    1318. 

Fowler,  10  Mass.  290 ;  State  v.  CarroU,  «  Supra,  §  88 ;  infra,  §  1582. 

38  Conn.  449 ;  People  v.  CoOk,  8  N.  Y.  Where  it  was  alleged  that  the  party 

67 ;  Com.  v.  MoCombs,  56  Penn.  St.  suffered  to  escape  had  been  charged 

436 ;  Pool  V,  Perdue,  44  Ga.  454 ;  Dar-  with  falsely  and  fraudulently  obtain- 

rah  V.  State,  44  Miss.  789.     That  title  ing  the  signature  of  a  certain  person 

need  not  be  proved,  see  supra,  §§  652,  to  a  promissory  note,  by  means  of  cer- 

1570 ;  Whart.  Cr.  Ev.  §§  164,  833.  tain  false  pretences,  without  particu- 

<  Infra,  §  1589 ;  R.  v.  Barrett,  6  C.  larly  describing  the  note,  or  averring 
k  P.  124 ;  State  v,  Qoss,  69  Me.  22 ;  the  signature  to  have  been  obtained 
State  V.  McEntyre,  3  Ired.  171 ;  State  with  the  intent  to  cheat  or  defraud, 
V*  Cansler,  75  N.  C.  442 ;  State  v.  Ma-  etc. ;  it  was  held,  that  this  being  mat- 
berry,  3  Strobh.  144 ;  Fortenberry  v.  ter  of  inducement,  the  indictment  was 
State,  56  Miss.  286.  See  Burke  v.  State,  not  objectionable  in  this  respect.  Peo- 
34  Ohio  St.  79,  and  oases  cited  supra,  §  pie  v.  Coon,  15  Wend.  277.  In  such  a 
1063  c/;  infra,  §§  1589,  1617.  case  it  must  be  directly  and  positively 

*  State  V.  Small,  1  Fairfield,  109 ;  charged  that  the  offender  was  dis- 
people V,  Coon,  15  Wend.  277 ;  Jacobs  charged  without  giving  sufficient  sure- 
V.  Com.,  2  Leigh,  709;  Boyd  v*  Com.,    ties,  or  sureties  in  a  sufficient  sum,  for 
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§  1575.]  CBiMES.  [book  tl. 

8.  Uztortion* 

§  1574.  Extortion,  in  its  general  sense,  signifies  any  oppression 
by  color  of  right ;  but  technically  it  may  be  defined  to 
!8  taking  be  the  taking  of  money  by  an  ofiBcer,  by  reason  of  his 
juBtiy^by^  office,^  either  where  none  is  due,*  or  where  none  is  yet 
an  official,  j^^  s  xhe  offence  of  compounding  crimes  has  been  al- 
ready considered.* 

§  1575.  The  summary  penalties  attached  in  each  State  to  extor- 
tion have  not  generally  taken  away  the  common  law 

Statutes  do  «     . 

not  ordi-       remedy.* 

his  appearance ;  it  is  not  enongh  to  In  State  v,  Yasel,  47  Mo.  416,  aff.  Ibid, 

allege  that  the  magistrate  discharged  444,  it  was  held  that  a  constable  can- 

the  offender  upon  his  finding  sureties  not  lawfully  force  payment  of  untaxed 

in  a  small  and  trifling  sum,  to  wit,  costs.    That  a  cfe/ocfo  officer  is  so  indict- 

fifty  dollars.    The  offence  cannot  be  able,  see  State  v.  McEntyre,  3  Ired. 

charged  argomentativelj  or   inferen-  171.    That  person  acting  as  officer  oan- 

tially.    Ibid.  not  denj  he  was  such,  see  supra,  § 

Indictments  against  supervisors,  etc.,  1570;  Whart.  Crim.  "Ev.  §  833.. 

for  neglects  as  to  roads,  are  considered,  That  a  railroad  company  that  exacts 

supra,  §  1473 ;  tn/ra,  §  1584  a.  an  illegal  fare  maj  be,  under  the  New 

1  That  this  is  essential,  see  R.  v,  York  statute,  proceeded  against  for  ez- 

Baines,  6  Mod.  192.  tortion,  see  Lewis  v.  B«  B.  49  Barb. 

In  U.  S.  v.  Deaver,  4  Crim.  Law  Mag.  330. 

209,  the  qualification,    '*for  his  own  «  Supra,  §  1559. 

use,"  is  added.    But  it  would  be  no  *  Com.  v.  Baglej,  7  Pick.  279. 

defence  to  a  charge  of  extortion  that  In  Pennsylvania,  by  an  act  of  assem- 

the  object  was  to  give  the  money  to  bly  already  noticed  (act  of  21st  March, 

another.  1806;  4  Smith,   332;   Purd.  66;  see 

'  See  People  v,  Whaley,  6  Cow.  661 ;  supra,  §§  25  et  seq,),  it  is  provided  that 

Com.  V,  Mitchell,  3  Bush,  39.  '*In  all  cases  where  a  remedy  is  pro- 

*  1  Hawk.  0.  68,  s.  1 ;  Co.  Lit.  363  b ;  vided,  or  duty  enjoined,  or  anything 

Stevens  v.  Rothmel,  3  B.  &  B.  145  ;  directed  to  be  done  by  any  act  or  acts 

Com.  V.  Bagley,  7  Pick.  279  ;  People  v,  of  assembly,  the  directions  of  the  said 

Whaley,  6  Cow.  661 ;  State  v.  Maires,  act  shall  be  pursued,  and  no  penalty 

33  N.  J.  L.  142 ;  Williams  v.  State,  2  shall  be  inflicted,  or  anything  done 

Sneed,  160 ;  Cross  r.  State,  1  Yerg.  261.  agreeably  to  the  provisions  of  the  com- 

In  Pennsylvania  there  is  an  early  mon  law  In  such  cases,  further  than 

case  intimating  that  custom  may  sus-  shall  be  necessary  for  carrying  such  act 

tain  the  demanding  of  fees  in  advance  or  acts  into  effect.''    Under  this  act  it 

of  services.  Resp.  v.  Hannum,  1  Yeates,  was  held,  that  as  a  qui  tarn  action  was 

71.    But  see  contra,  R.  v.  Baines,  6  given  to  an  informer  by  the  fee  bill,  in 

Mod.  192 ;  Lincoln  v.  Shaw,  17  Mass.  cases  where  a  justice  was  guilty  of  ex- 

410 ;  Com.  v.  Bagley,  ut  sup.;  State  v.  tortion,  the  remedy  at  common  law  was 

Maires,  ut  sup,,  and  cases  last  cited,  absorbed.    Com.  v.  Evans,  13  S.  &  R. 
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The  multitudinous  statutes  on  this  topic  it  is  impracti-  oariiy  ab- 
cable  here  to  examine.  We  must  content  ourselves  with  mon  Uw.' 
noticing  one  or  two  points  of  principle. 

§  1576.  The  taking  Illegal  fees  on  the  part  of  a  public  officer 
may  often  result  from  mistake.    When  the  statute  makes 

•      .  Motive 

the  bare  act  of  taking  an  illegal  fee  indictable,  then  the  must  be 
defendant  may  be  convicted,  no  matter  what  may  have  *^*^""P'' 
been  his  motive.^  But  to  extortion  at  common  law,  and  under  most 
of  the  statutes,  corrupt  motive  is  essential.'  And  if  there  be  no 
such  motive,  and  the  money  be  voluntarily  given  for  extra  work, 
the  indictment  is  not  sustainable  at  common  law.*  This  distinction, 
however,  is  one  of  great  delicacy,  and  should  be  carefully  guarded, 
lest  corruption  be  sheltered  under  the  disguise  of  usage  or  extra 
work.* 

Corruption  is  to  be  inferred  from  the  facts.' 

§  1577.  A  mere  agreement,  it  is  said,  to  pay,  will  not  sustain  a 
charge  of  extortion.^    But  if  such  an  agreement  might  be  made  the 

426.    To  remedy  this  defect,  an  act  v.   Dickens,   1  Hayw.  406;    State  v. 

was  passed  (25th  March,  1831 ;  Pamph.  Btotts,  6  Blackf.  460.    Hence  ignorant 

211 ;  Pardon,  448)  restoring  the  com-  and  honest  belief  that  the  fee  is  right, 

mon  law  provision.  as  based  on  nsage,  is  a  defence  at  com- 

1  State  V.  Cutter,  36  N.  J.  L.  125,  mon  law,  unless  such  belief  be  negli- 

citing  Bowman  v.  BIjth,  7  B.  &  B.  26 ;  gent.     Bowman  v,  Bljth,  7  £1.  &;  B. 

B.  V.  Hall,  3  C.  &  P.  409  ;  R.  v.  Read,  26 ;  Resp.  v.  Hannum,  1  Yeates,  71 ; 

C.  &  M.  306 ;   Com.  v.  Shed,  1  Mass.  State  v.  Cutter,  36  N.  J.  L.  125. 

228 ;   Com.  v.  Bradford,  9  Mete.  268.  In  Massachusetts,   however,  it  has 

See  supra,  §§  84,  85,  85  a,  87,  where  the  been  held  that  usage  is  no  defence, 

question  is  discussed  on  principle.  Com.  v.  Baglej,  7  Pick.  279  ;  Lincoln 

That  to  insist  on  being  paid  the  v.  Shaw,  17  Mass.  410.    Otherwise  un- 

fee  in  advance  is  extortion,  see  R.  v.  der  statute,  suprOf  §  1576. 

Harrison,  1  East  P.  C.  382 ;  Com.  v.  *  R.  v.  Baines,  6  Mod.  192 ;  Evans  v, 

Baglej,  7  Pick,  279  ;  State  p.  Maires,  4  Trenton,  4  Zab.  764 ;  Dutton  v.  Citj, 

Vroom,  142 ;  State  v.  Vasel,  47  Mo.  41 6,  9  Phila.  597;  Williams  v,  SUte,  2  Sneed, 

444;    Jacobs  v.   Com.,  2  Leigh,  709.  160;  Leeman  v.  State,  35  Ark.  438. 

*  Supra,  §  85.   Com.  v.  Shed,  1  Mass.  See  infra,  §  1582,  for  other  cases. 

228 ;  Runnells  v.  Fletcher,  15  Ibid.  525  ;  *  The  defence  of  custom,  as  set  up  in 

Lincoln  v.  Shaw,  17  Ibid.  410;  Shat-  Lord  Bacon's  case,  is  discussed  with 

tuck  v»  Woods,  1  Pick.  171 ;  Com.  v,  much  aouteness  by  Macaulaj  in  his 

Bagley,  7  Ibid.  279 ;  People  v.  Coon,  15  eesaj  on  Bacon. 

Wend.  277;  Resp.  v.  Hannum,  1  Yeates,  *  Infra,  §  1580. 

71 ;  Jacobs  v.  Com.,  2  Leigh,  709 ;  State  *  Com.  v.  Pease,  16  Mass.  91 ;  Com. 

V.  Gardner,  2  Mo.  22 ;  SUte  v.  Porter,  t*.  Cony,  2  Ibid.  523. 
3  Brev.  175  ;  though  see  contra,  State 
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basis  of  a  suit,  the  law  is  otherwise.^  And  it  is  enough  if  any 
valuable  thing  is  received.'  No  doubt,  however,  an  in- 
bo  com-  complete  act  of  extortion  could  be  indicted  as  an  attempt, 
piete.  jf  there  be  any  overt  act  provable.* 

§  1578.  The  offence  being  a  misdemeanor,  all  concerned,  if  guilty 
at  all,  are  guilty  as  principals.  This  rule  results  from 
cernedare  the  familiar  doctrine  so  often  announced,  that  in  mis- 
priDcipaU.  demeanors  there  are  no  accessaries.^  As  to  the  joinder 
of  defendants,  it  has  been  held  that,  if  there  be  concurrence  in  the 
extortion,  the  parties  may  be  joined,  though  the  parts  assigned  to 
each  be  distinct.' 

§  1579.  The  weight  of  authority  in  England  is  that  the  sum 
stated  in  the  indictment  is  not  material ;  proof  of  a  less 
todictment  ^^™  ^^^'  Sustain  the  indictment.*  ,In  several  of  the  United 
must  be  States  it  has  been  held  that  the  indictment  must  aver 
particularly  the  sum  received,  and  how  much  of  it,  if 
any,  was  the  legal  charge.^  But  such  precision  does  not  seem  to 
be  necessary  in  North  Carolina.*  The  term  ^^  extorsively"  suffi- 
ciently implies  corruption.* 

^^  Corruptly"  need  not  be  averred  if  it  can  be  supplied  from  other 
averments.^® 

4.  Negligence. 

§  1580.  Negligence  in  those  charged  with  specific  duties  has 
been  already  considered.^^    It  is  important,  however,  to  distinguish 

1  R.  V.  Burdett,  1  Ld.  Raym.  148.  160 ;  Johnson  v.  SUte,  Mart,  k  Terg. 

>  R.  r.  Burdett,  wpra;  State  v.  Stotts,  129. 

5  Blackf.  460.  *  State  v.  Dickens,  1  Hayw.  406. 

*  Supra,  §  178.  Where  an  officer  is  charged  with  ex- 

*  Supra  J  §  223.  tortion,  on  the  ground  "  that  he  op- 

*  See  R.  v.  Tisdale,  20  Up.  Can.  (Q.  pressiyely  sued  out  an  ezecution,'*  it 
B.)  272.  See,  however,  Whart.  Cr.  PI.  is  necessary  that  the  facts  which  oon- 
k  Pr.  §  303.  stitnted  the  oppression  should  he  set 

*  R.  V.  Burdett,  1  Ld.  Raym.  148 ;  forth  in  the  indictment  and  found  hy 
and  see  R.  v.  Qillham,  6  T.  R.  266 ;  R.  the  Jury.  State  o.  Fields,  Mart.  & 
V.  Higgins,  4  C.  &  P.  247.  Yerg.  137. 

7  People  V.  Rust,  1  Caines,  131 ;  State  *  Leeman  v.  State,  85  Ark.  438. 

r.  Halsey,  1  South.  324 ;  State  &.  Maires,  ^  Supra,  §  1573;  R.  v.  Wadsworth, 

33  N.  J.  L.  142 ;  State  r.  Ck>ggswell,  3  5  Mod.  13 ;  R.  v.  Tisdale,  20  Up.  Can. 

Blackf.  55.    That  a  yariauce  in  de-  (Q.  B.)  272. 

scription  of  the  money  received  may  "  Supra,  §§  125,  1663. 
be  fatal,  see  Qarner  v.  State,  5  Yerg. 
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between  an  indictment  for  a  crime  produced  by  negligence,  and  an 
indictment  for  negligence  itself.    To  sustain  a  convic- 
tion for  a  crime  produced  by  negligence,  a  causal  con-   Need  be  do 
nection,  under  conditions  which  have  been  already  set  caused  in 
forth,  must  be  established  between  the  negligence  and  n^^^gence. 
the  crime.'    It  is  otherwise  when  the  indictment  is  for 
the  negligence  as  a  substantive  offence.    Here  the  indictment  is 
sustainable,  if  the  offence  be  so  constituted  by  statute,  though  no 
mischief  occurred  from  the  negligence.' 

§  1581.  Absence  of  malice  is  essential  to  the  idea  of  negligence. 
Whenever  there  is  malice,  negligence  ceases,  and  the   xoed  not 
offence  becomes  a  malicious  misdemeanor.*  ^  maUce. 

§  1582.  A  man  who  undertakes  a  public  office  is  bound  to  know 
the  law,  and  to  possess  himself  diligently  of  all  the  facts 

X  VI     u-      •  •  i.         X         J     XI       Mistake  of 

necessary  to  enable  him  in  a  given  case  to  act  prudently  law  or  fact 
and  rightly.  If  he  do  not,  and  through  mistake  of  law  ""^  *®*'°^®- 
or  of  fact  be  guilty  of  negligence,  he  commits  a  penal  offence. 
This  seems  hard  law,  but  it  is  essential  to  the  safety  of  the  State. 
If  an  officer,  enjoying  the  emoluments  of  office  and  wielding  its  oc- 
casionally vast  powers,  should  be  able  to  plead  in  defence  of  negli- 
gence that  he  mistook  either  law  or  fact,  not  only  is  there  no 
negligence  that  could  be  punished,  but  ignorance  and  incompetency 
would  be  the  masks  under  which  all  sorts  of  official  misconduct 
could  be  sheltered.  In  municipal  trusts,  for  instance,  to  plunder 
triumphantly,  it  would  be  only  necessary  to  secure  officers  conveni- 
ently ignorant  and  inert.  But  this  the  policy  of  the  law  does  not 
permit.  It  says :  ^^  You  are  bound  to  know  the  law  and  the  facts : 
and  if  you  lean  on  advisers  or  subalterns  who  mislead  you,  this  is 
the  very  thing  for  which  you  are  to  be  punished."  It  is  necessary 
for  the  State  that  it  should  have  at  its  command  knowledge  and 
vigilance  in  the  guardians  of  its  liberties  and  its  treasures.  In 
those  holding  public  office,  want  of  either  knowledge  or  of  vigilance, 
resulting  in  negligence,  is  a  penal  offence.'*  And,  independently  of 
these  views,  it  is  a  general  principle  that  wherever  the  law  makes  a 

*  Sttproy  $^  162 «(  M^  4    Ibid.    331.      Coinpare   cases   cited 

*  Reap.    9.  Montgomerj,   1  Teates,    mtprOf  §§  84-88. 

419  ;  SUte  v.   Littlejohn,  1  Bay,  316  ;        ^  Supra,  §$  125  et  seq. 
State  17.  Olascow,  Conf.  R.  38;  Com.  v.        *  Supra,  §  84. 
Mitchell,  3  Bush,  39 ;  HoBride  v.  Com. 
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naked  act  indictable,  irrespective  of  intent,  ignorance  as  to  either 
lav  or  fact  is  no  defence.^  At  the  same  time,  if  the  indictment 
charge  a  negligent  ignorance  of  the  law,  the  defendant  is  entitled 
to  an  acquittal  if  he  can  show  that  he  showed  the  diligence  common 
to  specialists  of  his  class.'  And  where  cormpt  motive  is  essential 
to  the  offence,  then,  if  it  can  be  shown  that  the  defendant  acted 
honestly  and  non-negligentl  j  under  a  claim  of  right,  he  is  not  crimi- 
nally responsible.* 

§  1588.  It  is  an  indictable  offence  for  a  public  officer  volnn- 
Drnnken-  ^^^7  ^  be  drunk  when  in  discharge  of  his  duties.  Nfo 
°^i/°  harm  may  come  to  the  public  from  his  misconduct,  but 
officer  In-  he  has  put  himself  in  a  position  from  which  much 
^^  ^  harm  might  result,  and  for  so  doing  he  is  amenable  to 
penal  justice.^ 

§  1584.  From  what  has  been  said  we  reach  the  reasoning  by 
f  ^^i<^^  peace  officers  are  required  to  attempt  to  suppress 
neiiriect  by  riots.  The  law  requires  them  to  be  duly  active  and 
attempung  couragcous  in  maintidning  the  public  peace,  and  if  they 
JJjJ^PP''®**  fail  in  this  they  are  guilty  of  an  offence  to  which  mis- 
taken views  of  their  own  powers,  or  mistaken  views  of  the 
facts  are  no  defence.'    And  they  are  entitied  to  call  on  all  citizens  to 

^  See  supra,  §  8S.  of  such  duty  is  not    attended   with 

'  Supra,  §  85.  greater  danger  tlian  a  man  of  ordinary 

*  See  oases  cited  mtpra,  §  1576 ;  State  firmness  and  activity  may  be  expected 
V.  MoDongald,  4  Barring.  555 ;  Com.  v,  to  enoonnter.  Stepb.  Dig.  Cr.  L.  art. 
Jacobs,   2  Leigh,   709;    State  v.  Mo-  122. 

Donald,  3  Dev.  468 ;  State  v.  Johnson,        Of  this  he  gives  the  following  illns- 

2  Bay,  385 ;  1  Brev.  155.  trations : — 

*  Penn.  t7.  Kefier,  Addison,  290 ;  *<  (1)  A.,  the  mayor  of  B.,  neglects 
Com.  17.  Alexander,  4  Hen.  &  Man.  to  perform  varions  acts  which  it  was 
522.  in  his  power  to  do,  and  which  a  man 

*  R.  V,  Pinney,  5  C.  &  P.  254 ;  3  B.  of  ordinary  prndence,  firmness,  and 
k  Ad.  947 ;  R.  v.  Neale,  9  C.  &  P.  431 ;  activity  might  have  been  expected  to 
Besp.  V.  Montgomery,  1  Yeates,  419  ;  do,  in  order  to  suppress  riots  in  B.  A. 
State  V.  Littlejohn,  1  Bay,  316.  See  is  guilty  of  a  misdemeanor.  R.  v, 
ntpra,  §§  652  a,  1555;  Whart.Cr.  PI.  &  Pinney,  5  C.  &  P.  254.  Supra,  § 
Pr.  §§  5  e<  M7.  1555. 

According  to  Sir  J.  F.  Stephen,  an  '*(2)  A.,  the  lord  mayor  of  London, 

officer    is   indictable  who   neglects  to  refrains  fh>m  making  the  proclamation 

perform  any  duty  which  he  is  bound  in  the  Riot  Act,  and  from  ordering 

either  by  common  law  or  by  statute  soldiers  to  disperse  a  mob,  because  he 

to  perform,  provided  that  the  discharge  is  afraid  to  do  so— in  circnmstanoes  in 
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aid  them  ivhcn  resisted  in  the  discharge  of  the  duties  imposed  on 
them  as  guardians  of  the  peace.* 

§  1584  a    Obstruction  of  highways  by  individuals   has  been 
already  discussed.*    In  England,  municipal  authorities, 
whether  county  or  parish,  have  been  held  indictable  at  manicipai 
common  law  for  neglect  in  repairing  thoroughfares,  and  Hffe^air 
in  some  cases  a  similar  responsibility  has  been  imposed  ^^  "^^^' 
in  this  country  on  counties  and  towns  *    Whoever,  in  fact,  under- 
takes or  accepts  the  duty,  may  be  indictable  for  its  non-discharge.^ 
Sut  this  liability  is  in  all  our  States  limited  and  defined  by  statutes 
too  numerous  and  intricate  to  be  here  analyzed.    Criminal  courts  in 
such  cases,  also,  are  rarely  appealed  to,  the  civil  remedy  being 
usually  preferred  by  private  litigants  in  cases  of  injury  through 
municipal  neglect.'    On  conviction,  the  repair  of  the  road  may  be 
compelled  as  an  abatement  of  the  nuisance.^ 

III.   VOLUNTART  OFFICES. 

§  1585.  A  guardian,  master,  or  keeper  of  an  asylam,  who  has  a 
helpless  person  under  his  special  charge,  and  neglects  to  rightly  care 

which  a  man  of  ordinary  courage  would  negligence  in  not  putting  down  anj  nn- 
not  have  been  afraid.    A.  commits  a  lawful  assembly,  they  are  liable  to  be 
misdemeanor.    R.   v.  Kenneti,  5  C  &  prosecuted  for  a  breach  of  their  duty. 
P.  282.  The  mode  of  dispersing  an  unlawful 
'  St^frOf  §§  652  a,  1555.  assembly  may  be  very  different  accord- 
In  R.  V.  Kennetty  tupraf  it  was  ruled  ing  to  the  circumstances  attending  it  in 
that  if,  on  a  riot  taking  place,  a  magis-  each  particular  case  ;  and  an  unlawful 
trate  neither  reads  the  proclamation  assembly  may  be  so  far  verging  towards 
from  the  Riot  Act,  nor  restrains  nor  a  riot,  that  it  may  be  the  bounden  duty 
apprehends  the  rioters,  nor  gives  any  of  the  magistrates  to  take  immediate 
order  to  fire  on  them,  nor  makes  any  steps  to  disperse  the  assembly ;  and 
use  of  a  military  force  under  his  com-  there  may  be  cases  where  the  magis- 
mand,  this   is  ftrimd  facie  evidence  of  trates  will  be  bound  to  use  force  to  dis- 
a  criminal  neglect  of  duty  in  him ;  and  perse  an  unlawful  assembly.      R.  r. 
it  is  no  answer  to  the  charge  for  him  to  Neal,  9  G.  &  P.  431.    Supra^  §  1555. 
81^  that  he  was  afraid,  unless  his  fear        *  Supra,   $  1473. 
arose  from  such  danger  as  would  affect        *  See  tupra,  §  93. 
a  firm  man  ;  and  if,  rather  than  appro-        ^  Supra,  §  1485.    As  to  indictments 
bend  the  rioters,  his  sole  care  was  for  for  neglect,  see  $upra,  §  125. 
himself,  this  is  also  neglect.                          '  See  the  cases  in  this  relation  classi- 
It  is  not  only  lawful  for  magistrates  fied  in  Whart.  on  Neg.  §§  956  €t  »eq, ; 
to  disperse  an  unlawful  assembly,  even  and  see  State  v.  Harsh,  6  Blackf.  346. 
when  no  riot  has  occurred  ;  but  if  they        *  Supra,  §  1426.    As  to  indictments 
do  not  do  so,  and  are  guilty  of  criminal  against  corporations,  see  tupra,  §  91. 
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Giiardtan,    for  such  helpless  person,  whereby  the  latter  is  exposed 

maeteri  or  r  «-  *         •       i^  t^     ^ 

keeper,        to  physical  harm,  is  indictable  for  the  neglect  where  in- 

for  neglect     }^J  results.* 

So  of  offl.  ^  1586.  The  same  reasoning  establishes  the  indicta- 
cen  of  bility  for  negligence  of  sea  officers,  engineers,  conductors, 
raUfoads.     &Bd  brakesmen  of  railroads,  when  such  negligence  is  in 

discharge  of  duties  specially  undertaken  by  them,  and 
when  by  it  passengers  or  others  are  injured.' 

§  1587.  An  innkeeper  who,  when  he  has  room   in  his  house, 

refuses  to  receive  and  duly  entertain  a  traveller  who  ten- 
keepenT"'    ^^^  ^  reasonable  price  for  entertainment,  is  indictable  at 

common  law.*    It  should,  however,  be  remembered  that 
this  duty  is  restricted  to  the  entertainment  of  travellers  in  inns  hold- 

I  R.  V.  Smith,  42  L.  T.  (N.  8.)  160 ;  Un,  12  Hod.  445 ;  R  v.  lyexu,  70  &  P. 
14  Cox  C.  C.  398  Supra,  §  333  ;  R.  v.  213  ;  Fell  v.  Knight,  8  M.  &  W  269  ; 
Friend,  R.  &  R  C.  C.  20 ;  R.  9  Hall  v.  SUte,  4  Harring.  132  ;  State  r. 
Warren,  R.  &  R  48,  n. ;  R.  v.  Squire,  Matthews,  2  Dev^.  k  Bat.  424 ;  Whart. 
1  Rasa  C.  &  M.  80,  678  ;  R.  v.Babb,*4  Preo  911,  912.  It  is  otherwise  as  to 
Cox  C.  C.  455 ;  R  v.  Marriott,  8  C.  &  intruders.  Supra,  §  625. 
P.  425  ;  R.  V.  Pelham,  8  Q.  B.  959 ;  R.  On  this  position,  common  to  the  Esg- 
V,  Porter,  L.  &  C.  394:  9  Cox  C.  C.449 ;  lish  and  the  Roman  common  law,  an 
R.  V,  Smith,  L.  k  C.  607  ;  10  Cox  C  C.  interesting  question  arises  which  is 
82  ;  People  v.  Cowlej,  83  N.  Y.  464 ;  discussed  by  Bar,  in  his  Lekre  vom 
8  C,  21  Hun,  415  ;  State  v.  Hawkins,  Causalxusammenhangej  to  which  refer- 
77  N.  C.  494.  As  to  omissions,  see  ence  has  been  several  times  made.  An 
supra,  §§  152,  169.  Assaults  in  such  innkeeper  refuses  to  receive  a  guest, 
oases  are  discussed  iupra,  §§  633,  636.  who  in  consequence  is  obliged  to  wan- 
That  a  master  is  bound  to  supply  an  der  in  the  woods  during  an  inclement 
apprentice  with  medical  attendauce,  night,  and  finally  dies  from  freexing. 
see  R.  V.  Smith,  8  C.  &  P.  153.  Is  there  such  a  causal  connection  be- 
Whether  he  is  bound  to  take  such  care  tween  the  innkeeper's  act  and  the 
of  other  servants  depends  upon  the  death  as  to  make  the  innkeeper  re- 
exclusiveness  of  his  control.  He  is  sponsible  for  the  homicide  t  The 
liable  if  by  his  own  engagement  the  answer  is  yes,  supposing  that  the  inn 
servant  has  no  other  means  of  relief,  is  the  sole  house  in  the  vicinity  in 
Smith,  Mast,  k  Ser.  118 ;  Wennell  o.  which  shelter  could  have  been  ob- 
Adney,  3  B.  &  P  247  ;  Clark  v.  Water-  tained ;  but  not  otherwise.  And  this 
man,  7  Vt.  76.  Supra,  §  360.  Under  coincides  with  the  view  heretofore  ex- 
Stat.  14  k  15  Vict.  c.  11,  neglect  to  pro-  presed,  that  A.  is  only  responsible  for 
Tide  sufficient  maintenance  to  a  depen-  the  death  of  B.  resulting  from  A.'s 
dent  infant,  so  as  to  injure  health,  is  negligent  discharge  of  duty,  when  on 
made  indictable.  A.  the  duty  in  question  was  specially 

*  See  tupra,  §§  337,  343,  349,  613.  thrown. 

•  Hawk.  P.  C.  714,  s.  2 ;  R.  v.  Lndl- 
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ing  out  to  be  such.*  But  an  inn-keeper  is  not  bound  to  receive  a 
person  who  might  communicate  disease  or  cause  serious  inconvenience 
to  occupants  of  the  inn.* 

§  1588.  OflBcers  holding  responsible  posts  in  great  business  or 
social  institutions,  in  which  vast  interests  depend  on   ignorance 
fidelity  to  ofScial  trust,  are   like  statutory  officers  in   and  want 
this  respect,  that  negligence  on  their  part  is  justified   as  a  de- 
neither  by  ignorance  of  law  nor  by  mistake  of  fact.* 
The  duties  of  their  office,  as  well  as  the  necessities  of  society,  re- 
quire them  to  be  both  well  informed  and  vigilant ;  and  if  they  make 
mistakes,  however  honest,  they  must  bear  the  consequences.    If 
ignorance  were  a  defence  to  an  indictment  against  railroad  or  simi- 
lar officers,  for  negligence,  the  greater  their  ignorance,  the  more 
complete  their  impunity.     The  law  would,  in  such  case,  give  a 
premium  to  ignorance  and  sloth.     Whatever  good  specialists,  in 
their  line,  are  accustomed  to  know,  this  they  are  bound  to  know.^ 
And  when  charged  with  a  violation  of  the  law  (as  distinguished 
from  negligence  in  the  application  of  the  law),  then  ignorance  of 

the  law  is  no  defence.* 
It  is  otherwise,  however,  with  voluntary  officers,  who  are  legally 

clothed  with  no  specific  trust,  and  invested  with  no  fiduciary  care 

over  others.    And  non-specialists,  when  charged  with  negligence, 

1  In  an  English  case,  decided    in  the  har  and  claimed  to  he  served  with 
1877,  the  eTidence  was  that  the  defen-  refreshments,   which     the    defendant 
dant  was  the  proprietor  of  a  hotel,  refused  him.    On  an  indictment  charg- 
and  that  attached  to  the  hotel  and  ing  the  defendant,  as   an  innkeeper, 
under  the  same  roof  and  license,  hnt  with  refusing  refreshment  to  the  prose- 
with  a  separate  front  door,  was  a  har  ontor,  it  was  rnled  that  he  could  not  he 
in  which  persons  casually  passing  hy  convicted :  first,  because  the  refresh- 
obtained  refreshments.     The  proeecn-  ment  bar  was  not   an  inn  ;  secondly, 
tor,  who  was  a  near  neighbor,  had  because    the    prosecutor  was    not  a 
been  in  the  habit  of  coming  to  the  bar  trareller  ;    thirdly,  because,   had    it 
with  several  large  dogs,  which  had  been  otherwise,   the    defendant    had 
been  found  an    annoyance    to  other  reasonable  gi^ound  for  his  refusal.     R. 
guests  ;    and  letters    had  passed    in  v*  Rymer,  L.  R.  2  Q.  B.  D.  (C.  C.  R.) 
which  the  defendant  had  objected  to  136  ;  13  Ck)z  C.  C.  378. 
the  dogs  been  brought  into  the  bar,  *  Supra,  §  1436. 
and  the  prosecutor  had  asserted  his  '  Supra,  §§  84  ef  seq, 
right  to  bring  them.     The  prosecutor  ^  Supra,  §  87. 
sabsequently,  while  taking  a  walk  for  *  Supra,  §  84. 
pleasure,  went  with  one  large  dog  to 
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are  only  liable  for  the  lack  of  such  knowledge  and  diligence  as  is 
common  to  non-specialists  of  their  class.' 

It  need  scarcely  be  added  that  in  no  prosecutions  for  neglect  is 
want  of  malice  a  defence.  Aj9  has  been  shown,  one  of  the  condi- 
tions of  negligence  is  want  of  malice.' 

lY.    BVIDBNCB. 

§  1589.  It  is  enoaghy  as  already  shown,  to  prove  that  the  person 
Not  neces-  charged  with  misconduct  in  office  held  himself  out  to  be 
B^ry  to  an  officer  of  the  character  described  in  the  indictment, 
cer's  com-  The  reason  is  twofold :  first,  his  pretension  to  hold  the 
miMion.  office  is  an  admission  that  he  is  such  an  officer ;  and, 
secondly,  he  is  liable,  even  though  an  usurper,  for  misconduct  in 

the  office  thus  wrongfully  assumed.* 
corruption        §  1590.  Malicc,  Corruption,  or  evil  intent,  when  es- 

ent^i/y  ^^''  scutial  to  the  case,  may  be  inferred,  as  presumptions  of 
proved.        fact,  from  the  evidence.^ 

v.   RESISTANCE  TO  ILLEGAL  ACTS  OF  OFFICERS. 

§  1591.  To  what  extent  illegal  acts  of  officers  can  be  resisted  by 
individuals  has  been  already  incidentally  discussed.' 

1  Stf/ira,  §§  87,  125.  Maberry,  8  Strobh.  144 ;  State  v.  Cans- 

*  Supra,  §  125.  ler,  75  N.  C.  442 ;  SUte  r.  Long,  76 

*  Supra,    §    1570,   1572  </;    infra,   $  Ibid.  254 ;  though  see,  in  some  respects 
1617  ;  Whart.  Crim.  Bt.  §§  164,  833.  qualifying  above,  Bute  v.  McSntjre,  3 

■ 

See,  as  sustaining   this  point,  R.  v.  Ired.  171. 

Borrett,  6  C.  &  P.  124 ;  Com.  v.  Fow-  «  People  v.  Bogart,  3  Parker  C.  R. 

ler,  10  Mass.  290;  People  v.  Cook,  4  143.    Si^a,   §   1570;    Whart.  Crim. 

Selden,  67 ;  State  v.  Perkins,  4  Zab.  Bv.  §§  6-16,  23,  734. 

409 ;   Com.   v.  Rnpp,  9  Watts,   114 ;  «  Stqmi,  §  646. 

State  V.  Hill,  2  Spear,  150 ;  State  v. 
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LIBEL. 


L  DkFAICATOBT  LiBBLB. 

A  defamatoty  libel  is  a  pabllca- 
tlon  calculated  to  IdbuU  or 
ii^ure  the  reputation  of  any 
person,  $  1594. 

Test  of  injuty  is  provocation  to 
wrath  or  exposure  to  public 
hatred  or  ridicule,  §  1695. 

Hence  imputation  of  crime  is  a 
libel,  §  1596. 

And  so  of  reflecting  on  a  man 
professionally,  §  1597. 

And  so  of  whatever  is  the  sub- 
ject of  civil  action  without 
special  damage,  §  1598. 

And  so  of  villi  fying  deceased 
persons,  §  1599. 

Unconscious  and  helpless  per- 
sons are  thus  protected,  §  1601. 

Corporations  may  prosecute  for 
libel,  §  1602. 

Unwritten  words  not  usually 
libels,  §  1608. 

But  otherwise  as  to  pictures  or 
signs,  1604. 
n.  Blabphbmoub  Libbls. 

Blausphemy  Indictable  at   com- 
mon law,  §  1606. 
m.  Obsobnb  Libbls. 

Obscenity  indictable  at  common 
law,  §  1606. 

Philanthropic  or  scientific  intent 
no  defence,  §  1607. 

Procuring  obscene  print  for  dis- 
tribution is  indictoble,  §  1606. 

Obscenity  need  not  be  Ailly  set 
forth,  $  1609. 
IV.  Sbditious  Libbls. 

Libels  aimed  maliciously  at  the 
existence  of  government  in- 
dicUble,  $  1611. 

Bo  of  libels  on  executive,  §  1612. 


So  of  libels  on  foreign  powers, 

§  1612  a. 
So  of  libels   on  legislature,  $ 

1618. 
So  of  libels  on  courts,  §  1614. 
Seditious  words  may  be  indict- 
able, 1615. 
Public  officer  prosecuting  need 

not  prove  his  appointment,  $ 

1617. 
V.  Publication. 

To  be  seen  by  third  person,  $ 

1618. 
When  libel  is  sealed,  intent  to 

provoke  breach  of  peace  must 

be  charged,  §  1619. 
Venue  may  be  in  places  of  mail- 
ing or  of  delivety,  $  1620. 
Post- mark  may  be  evidence  of 

mailing,  $  1621. 
Selling  is  publication,  $  1622. 
Instigator  is  principal,  §  1628. 
Printing  not  per  m  publication, 

$1624. 
Circulation  proof  of  publication, 

§  1625. 
Of   non-obtainable   libel   parol 

proof  is  admissible,  §  1626. 
Master  responsible  for  servant, 

§1627. 
Admissions  may  prove  libel,  $ 

1628. 
Corporations  may  be  indicted  for 

libel,  $1828  a. 
VI.  What  Communications  ABB  PBiT- 

ILBGBD. 

Bond  ftde  confidential  communi- 
cations are  privileged,  §  1629. 

Meddleeomeness  is  the  test,  § 
1680. 

Master's  character  of  servant  is 
privileged,  $  1681. 
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So  of  bond  fide  communicatloiis 
by  dlrectons  and  membera  of 
companies,  §  1682. 

So  of  bond  fids  buaiDOss  publica- 
tions, §  1633  a. 

So  of  b<md  fid«  communications 
by  commercial  agencies^  § 
1638. 

So  of  legislative  proceedings  and 
speeches,  §  1684. 

So  of  official  reports,  ^  1685. 

So  of  communications  to  electing 
or  appointing  power,  §  1686. 

So  of  professional  publications 
by  counsel,  §  1637. 

So  of  evidence  of  witnesses  on 
trial,  $  1688. 

So  of  legal  proceedings,  $  1639. 

So  of  criticism  of  public  abuse 
or  wrong,  and  of  literary  and 
artistic  criticism,  §  1640. 

So  of  discipline  by  voluntary  so- 
cieties, §  1641. 

So  of  publications  in  legitimate 
self-defence,  §  1641  a. 

Question  of  privilege  for  court, 
§1642. 
VIL  Tbuth,  when  admissible. 

At  common  law  truth  Is  no  Jos- 
tlflcation,  S  1643. 

Otherwise  when  purpose  is  hon- 
est, to  disprove  malice,  $  1644. 

Under  statutes  truth  admissible 
on  conditions,  §  1644  a. 

Truth  no  defence  when  publica- 
cation  Is  malicious,  §  1645. 

Justification  must  be  as  broad  as 
charge,  §  1646. 

Common  rumor  no  Justlflcatlon, 
§1647. 
Yin.  Maliob,  how  pboyxd  and  bb- 

BDTTBD. 

Malice  need  not  be  special,  § 
1648. 


Publisher  not  excused  by  Igno- 
rance of  contents,  §  1649. 

Question  of  malice  Is  for  Juiy,  § 
1650. 

Other  libels  admissible  to  prove 
system,  §  1651. 

Whole  publication  admissible,  § 
1652. 

No  defence  that  libel  was  a  Joke, 
§1653. 

Counter  evidence  of  good  motive 
Inadmissible,  §  1654. 

IX.  Iin>ICTMBNT. 

Publication  must  be  averred,  § 

1655. 
Libellous  matter  tnust  be  given 

exactly,  §  1656. 
Indictment  must  profess  to  do 

so,  §  1657. 
Authorship  must  be  averred,  § 

1658. 
Libellous  matter  must  be  charged 

to  relate  to  prosecutor,  §  1659. 
Innuendoes  can  interpret  but  not 

enlarge,  §  1660. 
Their  truth  is  for  Jury,  §  1661. 
Unobtainable  or  obscene  libels, 

§1662. 

X.  Vbbdict. 

**  Guilty  of  publishing  only"  li 
Insufficient,  §  1663. 

XI.  Thbbatbning  Lbtters  ;  Bi^agk- 

MAILINO. 

Extorting  money  by  threatening 
letters  indictable,  §  1664. 

Letters  may  be  explained  by  pa- 
rol, §  1665. 

Material  facts  must  be  averred, 
§1666. 

Threats  to  destroy  and  kill  in- 
dictable, §  1666  a. 


I.  DEFAMATORY  LIBELS. 

§  1594.  A  DEFAMATORT  libol  is  matter  published  without  legal 
Defama-  justification  or  excuse,  the  effect  of  which  is  to  insult 
tory  libel  the  pcrson  of  whom  it  is  published,  or  which  is  calca- 
(^u^cai'     lated  to  injure  the  reputation  of  any  person  by  exposing 
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him  to  hatred,  contempt,  or  ridicule.     Such  matter  may  cuiatedto 
be  expressed  either  in  words  legibly  marked  upon  any   j^ur^  the 
substance  whatever,  or  by  any  object  signifying  such  ^^^^"^"^ 
matter  otherwise  than  by  words,  and  may  be  expressed  person, 
either  directly  or  by  insinuation  or  irony  .^ 

Libel  is  a  crime  at  common  law.'  A  prosecution  for  libel  is  not 
to  be  regarded  as  a  private  action  subject  to  compromise  by  the  par- 
ties, but  is  under  the  control  of  the  State.* 

§  1596.  The  meaning  of  **  defamatory,"  when  applied  to  indi- 
viduals, is  the  point  next  to  be  considered ;  and  it  may 
be  generally  said  that  defamation,  in  this  sense,  is  con-  j^jtfry  to 
fined  to  that  which  (1)  is  provocative  of  wrath ;   or,  provoca- 
(2)   exposes  to  public  hatred,  contempt,  or  ridicule.^  wrath  or 
Hence  it  is  defamatory  to  publish  that  of  another  which  to^biiic 
will  put  him,  supposing  him  to  obey  the  impulses  common   ^^^^^^^^^ 
to  men  under  such  circumstances,  in  a  condition  of  mind 
which  is  likely  to  result  in  a  breach  of  the  peace.    And  even  sup- 
posing there  be  no  danger  of  any  such  action  on  his  part,  it  is  defa- 
matory to  expose  him  to  public  hatred,  contempt,*  or  ridicule.*    The 

>  This  is  snbetantialljr  the  definition  •  2  Wils.  403 ;   R.  v.  Einnersley,  1 

given  in  the  English  Draft  Commission  W.  Bl.  294 ;  Crowe  v.  People,  92  111. 

of  1879.    See,  also,  Steph.  Dig.  Cr.  L.  231 ;   SUte  o.  De  Long,  88  Ind.  312 ; 

art.  267.  SUte  v.  Farley,  4  MoC.  317 ;  State  t7. 

*  SUte  V.  Bnmham,  9  N.  H.  34 ;  Henderson,  1  Rioh.  180 ;  but  see  Peo- 
Com.  V.   Holmes,  17  Mass.  336,  338 ;  pie  v.  Jerome,  1  Mich.  142. 

Com.  r.  Kneeland,  20  Pick.  206,  232 ;  An  indictment  wiU  lie  for  all  words 

SUte  V.  Ayerj,  7  Conn.  268  ;  3  Swift's  spoken  of  another,  which  may  have 

Dig.  340.  the  efiect  of  exclading  him  from  soci- 

*  R.  V.  The  World,  13  Cox  C.  C.  306.  ety ;  as,  for  instance,  to  charge  him 

*  See  2  Stark  on  Slan.  210.  with  having  an  infections  disease,  such 

*  Churchill  v.  Hunt,  2  B.  &  Aid.  as  leprosy,  the  venereal  disease,  the 
685 ;  4  Taunt.  355 ;  Maogregor  v.  Itch,  or  the  like.  Com.  Dig.  Action  on 
Thwaites,  4  D.  &  R.  695 ;  3  B.  &  C.  the  Case  for  Defamation  D.  28,  29,  F. 
24;  SUte  p.  Atkins,  42  Vt.  252 ;  SUte  11,  19;  2  Burr.  930.  But  charging 
r.  Spear,  13  R.  I.  324 ;  Steel  v.  South-  him  with  having  had  a  contagions  dis- 
wick,  9  Johns.  214;  Barthelemy  v.  ease  is  not  actionable;  for,  as  this 
People,  2  Hill  (N.  Y.),  248;  SUte  v.  relates  to  a  time  past,  it  is  no  reason 
De  Long,  88  Ind.  312.  why  his  society  should  be  avoided  at 

In  R.  V,  HoUon,  12  Lea,  482,  the  present     2  T.  R.  473 ;  Stevens  v.  Hay- 

court  snsUined  an  indictment  against  den,  2  Mass.  406 ;  Bloss  v.  Tobey,  2 . 

H.  for  libelling  B.,  the  indictment  al-  Pick.  320;  Allen  v,  Hillman,  12  Ibid, 

leging  that  H.  wrote  and  sent  in  B.'8  101. 

name  a  libeUous  letter  to  R.  On  the  same  principle,  to  charge  a 
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remedy,  of  information,  however,  should  only  be  applied  in  cases 
where  the  wrong  is  of  so  flagrant  a  character  as  to  make  a  criminal 

prosecution  necessary  on  public  grounds.     ^^The  court,"  says 

Hawkins,  in  a  passage  adopted  in  1884,  by  Lord  Coleridge,*  ^'  will 
not  grant  this  extraordinary  remedy  by  information,  nor  should  a 
grand  jury  find  an  indictment,  unless  the  offence  be  of  such  signal 

woman  with  libidinoiu  habits,  and  ''A.  will  not  play  the  fool  or  the 
with  tempting  another  to  commit  adal-  hypocrite  (meaning  that  he  woald). 
tery,  is  libellous.  State  v,  Avery,  7  1  Hawk.  P.  C.  543. 
Conn.  268.  **  A.  has  the  itch,  and  smells  of  brim- 
It  has  even  been  held  libellous  to  stone.  Villars  v.  Morristen,  Holt,  216. 
charge  a  man  with  insanity ;  R.  v.  *'  I  think/*  says  Sir  J.  F.  Stephen, 
Harvey,  2  B.  &  C.  257  ;  and  to  call  a  '*  it  might,  under  special  circumstances, 
woman  a  hermaphrodite.  Malone  v.  be  a  libel  to  say  of  a  person  a  thing 
Stewart,  15  Ohio,  319.  So  it  is  libel-  apparently  quite  inoffensive.  Suppose, 
louB  to  publish  of  one,  in  his  capacity  for  instance,  a  man  wrote  of  another, 
of  a  juror,  that  he  agreed  with  another  his  name  is  A.,  meaning  that  his  real 
Juror  to  stake  the  decision  of  the  name  is  A.,  and  that  the  name  of  B., 
amount  of  damages  to  be  given  in  a  by  which  he  passed,  was  falsely  as- 
cause,  then  under  their  consideration,  sumed,  would  not  this  be  a  libel  ?** 
upon  a  game  of  draughts.  Com.  v.  In  Gregory  v,  R.,  15  Q.  B.  957,  the 
Wright,  1  Cush.  46 ;  R.  v.  Spiller,  2  Court  of  Exchequer  Chamber  held  the 
Show,  205.  following  words  sufficient  to  maintain 
To  charge  a  citizen  with  acting,  in  a  an  indictment  for  libel :  '*  Why  should 
nominating  convention,  under  the  in-  T.  be  surprised  at  anything  Mrs.  W. 
fluence  of  a  bribe,  is  libellous ;  Hand  does  f  If  she  chooses  to  entertain  B. 
V.  Winton,  38  N.  J.  L.  122 ;  and  so  (the  prosecutor),  she  does  what  very 
with  charging  jurors  with  doing  **in-  few  will  do;  and  she  is  of  course  at 
justice  to  their  oaths  ;'*  Byers  v.  Mar-  liberty  to  follow  the  bent  of  her  own 
tin,  2  Col.  T.  605 ;  and  so  with  charg-  inclining,  by  inviting  all  infatuated 
ing  a  party  with  engrafting  silver  ore  foreigners  who  crowd  our  streets  to  her 
in  a  rock,  in  order  to  cheat  in  a  mining  table,  if  she  thinks  fit.**  Where  a 
adventure.  Williams  v.  Godkin,  5  placard  was  posted  up  to  the  following 
Daly,  499.  effect:  **B.  Oakley,  game  and  rabbit 
It  is  no  defence  that  the  defendant  destroyer,  and  his  wife,  the  seller  of 
states  that  he  did  not  believe  the  story,  the  same  in  country  and  town,"  Quaih, 
,Com.  V.  Chambers,  15  Fhila.  415.  J.,  ruled  that  this  was  not  primd  facie 
Sir  J.  F.  Stephen  (Dig.  C.  L.  art.  268)  libellous ;  and  as  there  was  no  innu- 
gives  the  following  instances  of  de-  endo  showing  that  it  charged  an  iudict- 
famatory  matter :—  able  offence,  or  that  it  related  to  the 
"  A  question  suggesting  that  illegiti-  calling  of  the  prosecutor,  the  learned 
mate  children  were  bom  and  murdered  judge  quashed  the  indictment.  R.  v. 
in  a  nunnery.  R.  r.  Gathercole,  2  Lew.  Yates,  12  Cox  C.  C.  233,  cited  Roscoe's 
C.  C.  237.  Cr.  Ev.  659. 

''A.  adds  to  his  other  vices  ingrati-  ■  R.  v.  Labouchere,  50  L.  T.  (N.  S.) 

tude.    Cox  V.  Lee,  L.  R.  4  Ex.  284.  181 ;  15  Ck>x  C.  C.  415. 
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enormity  that  it  may  reasonably  be  construed  to  have  a  tendency 
to  disturb  the  peace  and  harmony  of  the  community.  In  such  a  case 
the  pubHc  are  justly  placed  in  the  character  of  an  offended  prose- 
cutor to  vindicate  the  common  right  of  all,  though  violated  only  in 
the  person  of  an  individual ;  for  the  malicious  publication  of  even 
truth  itself  (this  was  written  when  truth  could  not  be  pleaded  to  an 
indictment)  cannot,  in  true  policy,  be  suffered  to  interrupt  the  tran- 
quillity of  any  well-ordered  society." 

§  1596.  An  indictment,  a  fortiori,  will  lie  for  all  words  spoken 
of  another  which  impute  to  him  the  commission  of  some 
crime  punishable  by  law,  such  as  high  treason,  murder,  puta^tto™' 
or  other  felony  (whether  by  statute  or  at  common  law)  ;   f^^"!*^® 
forgery,  perjury,  subornation  of  perjury,  or  other  misde- 
meanor.^ 

§  1597.  It  is  indictable,  also,  to  assist  in  a  publication  which  may 
impute  incapacity  or  dishonor  to  a  man  in  his  trade  or 
livelihood ;  as,  for  instance,  to  call  a  tradesman  a  bank-  reflecthie' 
rupt,  a  physician  a  quack,  or  a  lawyer  a  knave,  or  the   ^^^  ™«° 
like  ;'  or  to  charge  a  public  officer  with  indictable  mis-  or  uveu- 
conduct.* 

§  1598.  Whatever,  if  made  the  subject  of  civil  action,  would  be 
considered  libellous  without  laying  special  damage,  is  in- 
dictable in  a  criminal  court,  and  by  this  test,  therefore,  wbaterer 
the  law  of  libel,  as  expressed  on  actions  for  damages,  is   tect*o/*^*^ 
brought  to  bear  on  criminal  prosecutions.'*    There  are  <^*^^^  ^**o«^ 
cases,  however,  in  which  an  action  would  not  lie  without  special 
laying  special  damage,  in  which,  nevertheless,  an  indict-     ^™^^- 
ment  is  good.    Thus,  for  instance,  if  a  man  write  or  print,  and 
publish  of  another,  that  he  is  a  scoundrel,'  or  villain,^  it  is  a  libel, 

■  Com.  Dig.  Action  on  the  Case  for  as  to  charging  a  puhlic  officer  with 

Defamation,  D.  1-10,  F.   1-7,  12-18 ;  corruption,  Com.  v.  Damon,  136  Mass. 

Wonson    v.  Sajword,    13  Pick.  402 ;  442. 

Walker  v.  Winn,  8  Mass.  248 ;  Chad-  *  Finch  L.  186 ;  Com.  Dig.  D.  22-27, 

dock  9.  Briggs,  18  Ibid.  248 ;  Miller  v.  F.  9,  10 ;  2  Stark.  (N.  P.)  245,  297. 

Parrish,  8  Pick,  384;   Gaj  v.  Homer,  *  State  v.  De  Long,  88  Ind.  312 ;  State 

13  Ibid.  535 ;  Hotchkiss  v.  Oliphant,  2  v.  Lyon,  89  N.  C.  569. 

Hill  (N.  Y.),  510  ;  Stillwell  v.  Barter,  «  2  Stark,  on  Slander,  120. 

19  Wend.  487  ;  Nash.  v.  Benedict,  25  •  J'Anson  v,  Stuart,  1  T.  R.  748. 

Ibid.  645  ;   Cramer  v.  Riggs,  17  Ibid.  >  Bell  tr.  Stone,  1  B.  &  P.  331 ;  R.  v. 

209 ;  Smith  v.  SUte,  32  Tex.  594.   And  Pownell,  W.   Kel.  58 ;   but  see  R.  r. 
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and  punishable  as  such ;  although  in  such  cases  a  civil  soit  might 
not  lie  without  special  damage.^ 

§  1599.  Writings  vilifying  the  character  of  persons  deceased  are 
libels,  and  may  be  made  the  subject  of  an  indictment  f 
viUtyiDfc''  but  the  indictment  in  such  a  case  must  charge  the  libel  to 
deeeaaed  have  been  published  with  a  design  to  bring  contempt  on 
the  family  of  the  deceaaed,  or  to  stir  up  the  hatred  of  the 
people  against  them,  or  to  excite  them  to  a  breach  of  the  peace,' 
otherwise  it  cannot  be  sustained.^ 

§  1600.  The  Roman  law  here  offers  some  salutary  restrictions 
for  our  guidance.  Libels  on  a  deceased  person  can  be 
Siouid^be  prosecuted  only  by  the  heir,  who,  on  the  principle  of 
limit  as  to  universal  succession,  represents  the  deceased.  The  prose- 
cution in  such  case  must  be  limited  to  libels  published 
after  the  ancestor's  death ;  for,  libels  which  the  latter  did  not  prose- 
cute when  he  had  capacity  so  to  do,  he  is  presumed  to  have  con- 
doned. Yet  if  a  prosecution  is  instituted  during  the  life  of  the 
libelled  person,  it  is  not  barred  by  his  death."  ^^  Iniuriarum  actio" 
(and  the  term  includes  criminal  as  well  as  civil  procedure)  **^  neque 
heredi  neque  in  heredem  datur;  semel  autem  lite  contestata  ad 
successores  pertinere."*  Yet  even  in  this  case  a  time  arises  when 
the  interests  of  just  historical  criticism  demand  that  the  liberty  of 
speech  should  be  unrestrained ;  and  when,  even  of  the  most  illus- 
trious of  the  dead,  censures  the  most  injurious  must  be  permitted 
without  penal  amenability.  The  modem  Roman  law  declares  that 
this  time  arrives  when  the  generation  living  at  the  death  of  the  per- 
son libelled  has  passed  away ;  and  this  limitation  has  been  adopted 
by  the  codes  of  Austria  and  Saxony.     By  the  North  German  code, 

Granfield,  12  Mod.  98 ;  where  it  was  T.  (N.  S.)  177,  wliere  a  criminal  infor- 
held  not  indictable  to  charge  the  mayor  mation  for  a  libel  on  a  deoeased  foreign 
and    aldermen  of  a  particular  town  nobleman  was  refused,  mainly  on  the 
with  being  *'  a  pack  of  as  great  villains  authority  of  R.  v.  Topham.    See  com- 
as any  that  rob  on  a  highway,"  the  ments  in  London  Spectator  of  Feb.  16, 
ground  being  that  this  was  general  1884,  p.  211. 
political  abuse.     S.   P.      Tappan   o.  *  Com.  v.  Taylor,  5  Binn.  281. 
Wilson,  7  Ohio,  190.  Sir  J.  F.  Stephen  says  (art.  267)  :— 
1  See  Tillson  v.  Bobbins,  68  Me.  295.  <*  The  publication  of  a  libel  on  the 
s  6  Co.  125  a ;  Com.  v.  Clap,  4  Mass.  character  of  a  dead  person  is  not  a  mis- 
163.  demeanor  unless    it   is  calculated  to 

>  R.  o.  Topham,  4  T.  B.  127.    See  B.  throw  discredit  on  living  persons." 

9.  Labouohere,  15  Cox  C.  C.  415  ;  50L.  *  L.  13.  D.  47. 10. 
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a  code  prepared  by  several  eminent  German  jurists,  the  same  effect 
is  worked  by  the  provision  that  such  prosecutions  shall  be  instituted 
only  by  the  parents,  children,  or  spouse  of  the  deceased.^ 

§  1601.   Can  a  person  who,  from  insanity,  or  infancy,  or  help- 
lessness, is  incapable  of  resenting  an  injury,  and  who, 
consequently  cannot  be  supposed  to  be  provocable  to  a  bcIoub  or 
breach  of  the  peace,  be  protected  by  this  mode  of  prose-  j^J^^  «„ 
cution  ?    Here,  again,  in  default  of  English  and  American  ^^^^"^ 
adjudications,  we  may  look  to  the  Roman  law  ;  and  the 
solution  is  found  in  one  of  those  maxims  of  terse  beauty  with  which 
that  law  abounds  :   ^^  Pati  quis  iniuriam,  etiamsi  non  sentiat  potest/' 
In  other  words,  the  unconscious  as  well  as  the  conscious  sufferer  the 
law  intervenes  to  protect. 

§  1602.  Whether  a  business  corporation  can  be  the  subject  of  a» 
indictable  libel  has  been  much  doubted ;  but  it  is  not 
questioned  that  libels  on  municipal  corporations  are  in-  tionTmay 
dictable  as  seditious,  and,  following  a  parallel  line  of  F^'^^^f^^ 
reasoning,  when  public  credit  is  imperilled,  and  private 
interests  assailed,  by  libels  on  a  bank  or  other  trading  corporation, 
then  the  remedy  by  indictment  is  reserved.    The  Roman  law  gives 
for  this  the  additional  reason,  that  by  such  attacks  the  honor  of  the 
individual  coporators  is  as  much  imperilled  as  would  be  the  case 
were  they  personally  picked  out  for  calumny;  and  hence,  on  the 
ground  that  such  libels  are  provocative  of  breaches  of  the  peace, 
penal  redress  is  permitted.    In  our  own  law,  as  stated  by  Sir  J.  F. 
Stephen,  a  libel  is  indictable  when  defaming  a  ^^body  of  persons 
definite  and  small  enough  for  individual  members  to  be  recognized 
as  such,  in  or  by  means  of  anything  capable  of  being  a  libel."' 
Yet  for  libels  on  a  person  or  institution  to  whom  the  law  assigns 
no  definite  body  or  limit,  a  prosecution  cannot  be  had.' 

1  Berner,  Lehrbnch,  §  150.  Btookoompaniefl,  which  have  not  availed 

*  Dig.  C.  L.,  art.  267.    To  this  he    themselves  of  the  statutes  anthorizing 
adds  this  note :—  incorporation,  cannot  prosecute  for  li- 

A  religious  society  called  the  S.  Nun-  hellous  attacks  in  which  the  names  of 

nery,   consisting  of  certain  nuns  and  the  members  of  such  societies  are  not 

other  persons,  may  be  libelled,  though  specified.    The  society  is,  in  the  efre  of 

no  individual  is  specially  referred  to.  the  law,  a  phantom,  which,  as  it  cannot 

R.  V,  Oathercole,  2  Lew.  237.  sue  civilly,  cannot  appear  as  prosecu- 

*  Hence  the  Prussian  appellate  court,  tor  in  a  criminal  court.    Bemer,  Lehr« 
in  October,  1868,  held,  and  with  good  buch,  $  150. 

reason,  that  trades  unions  and  Joint- 
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§  1608.  No  indictment  will  lie  for  words,  not  reduced  to  writing, 

unless  (1)  they  are  seditious,  blasphemous,  or  indecent,^ 

worlSnot     80  a*  *^  Create  a  public  scandal  or  likely  to  incite  a 

nsuaiiy        tumult ;'  or,  (2)  they  are  spoken  contemptuously  to  or  of 

a  magistrate  when  in  the  discharge  of  his  ofScial  duties  ;' 

or,  (3)  they  constitute  a  challenge  to  fight/ 

§  1604.  Words  are  not  essential  to  the  constitution  of  a  libel.    If 

the  author  of  an  infamous  charge  could  evade  prosecu- 

wteV'afi  to     ^^^^  ^y  putting  it  in  pictures  or  hieroglyphic  signs,  then 

pictures       the  law  in  this  respect  could  be  made  nugatory.     When 

and  BigDBm  o  .f 

we  recall  the  pictures  which  still  remain  on  the  walls  of 
Pompeii,  and  when  we  remember  that  before  the  age  of  printing, 
pictures  and  signs  were  not  unfrequently  used  to  convey  vividly  and 
concisely  specific  thoughts,  we  can  understand  why  the  Roman  law 
coupled  with  verbal  libels,  libels  which  were  symbolical  or  real. 
^^  Iniuriam  fieri  Labeo  ait  aut  re  aut  verbis."*  Symbolical  or  <^  real" 

1  See  Barker  v.  Com.,  19  Penn.  St.  on  an  indictment  ohargfng  two  defen- 

412 ;  State  v,  Barham,  79  N.  C.  646 ;  dants   with    publicly  singing  in  the 

State  V.  Brewington,   84    Ibid.   783;  street  libellona    and    obscene    songs, 

State  V.  Appling,   25  Mo.  315 ;    see  reflecting  on  the  proseoator's  son  and 

mipra,  §§  1431,  1432.  daughter,  with  intention  to  discredit 

'  Supra,  §§  1431,  1432.  him  and  his  children,  and  destroy  his 

*  R.  V.  Darby,  3  Mod.  139 ;  R.  v,  domestic  peace.  The  reasons  pressed 
f  ocock,  2  Stra.  1167 ;  Chapman,  ex  in  arrest  of  Judgment  were,  1.  That 
parte,  4  A.  &  E.  773.  Tliat  such  words  an  indictment  will  not  lie  for  pnblish- 
must  be  spoken  in  the  presence  of  the  ing  two  distinct  libels  on  two  distinct 
magistrate,  or  in  such  a  waj,  during  persons.  2.  That  several  distinct 
the  pendency  of  a  case  before  him,  as  defendants  charged  with  several  of- 
to  bring  him  in  connection  with  such  fences,  cannot  be  joined  in  the  indict- 
case  under  popular  censure,  see  R.  v,  ment*  3.  That  there  was  a  general 
Weltje,  2  Camp.  142;  Marlborough,  Terdict  on  the  count,  whereas  the 
ex  parte,  5  Q.  B.  955.  latter  song  contained  in  it  was  not 

*  2  Salk.  417  ;  R.  v,  Langly,  6  Mod.  libellous — which  were  severally  over- 
125  ;  Bailey  v.  Dean,  6  Barb.  297 ;  ruled  by  the  court.  No  exception  was 
State  17.  Wakefield,  8  Mo.  Ap.  11 ;  taken  on  the  ground  that  the  songs, 
Townshend  on  Slander,  3d  ed.  66.  not  having  been  written,  could  not 
Infra,  §§  1607,  1615  ;  Whart.  Cr.  PI.  &  have  been  libellous.  But  as  the  songs 
Pr.  §  203.  As  to  statutory  indictable  were  obscene,  this,  by  itself,  would 
slander,  see  State  v,  McDaniel,  84  N.  sustain  the  indictment.  Infra,  §  1606. 
C.  %0Z ;  Haley  v.  State,  63  Ala.  89  ;  •  L.  i.  §  1.  47. 10.  See  as  to  nude 
McMahon  v.  State,  13  Tez.  Ap.  220.  pictures,  Com,  v.  Dejarden,  126  Mass. 

A  supposed  exception  is  R.  v.  Ben-    46  ;  as  to  nude  statues,  Com.  v.  Hazle- 
field,  2  Burr.  980 ;  Whart.  Cr.  Pi.  &    ton,  eupra,  §  1432. 
Pr.  §  302,  where  sentence  was  passed 
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libels  have  in  later  days  taken  the  names  of  Pasquils,  and  compre- 
hend, according  to  the  curious  classification  of  the  North  German 
Code,  libellous  pictures,  wood-cuts,  engravings,  and  plaster  and  other 
figures  (Gusswerk).  We  have  no  such  particularity  in  any  of  our 
statutes ;  but  no  doubt  libels  of  this  class  are  as  indictable  at  com- 
mon law  as  libels  in  writing.^ 

II.   BLASPHEMOUS   LIBELS. 

§  1606.  Aside  from  the  question  already  discussed,'  whether 
Christianity  is  part  of  the  common  law,  we  may  regard 
it  as  settled  that  maliciously  to  revile  Christianity,  as  a   Blasphemy 
religious  faith  of  general  acceptance,  is   an  indictable   a°  common 
ofience  at  common  law.*    A  fortiori  is  published  bias-   ^^* 

>  This  is,  in  fact,  declared  in  the  de-  mslicionslj  and  opened  reviled  and 
finition  already  given.  Supra,  §  1595.  blasphemed  against,  to  the  annoyance 
"  A  gallows  set  np  before  a  man's  of  believers,  or  the  injury  of  the  pub- 
door''  may  be  a  libel.  Steph.  Dig.  C.  lie."  This  view,  Mr.  Binney,  on  the 
L.  art.  268.  part  of  the  devisees,  in  an  argument, 

*  Supra,  §  20.  which  has  assumed  a  Judicial  weight 

*  4  Black.  Com.  60 ;  Smith  v.  Spar*  from  its  fairness  as  well  as  from  its 
rows,  4  Bing.  84,  88  ;  R.  v.  Carlile,  3  ability,  did  not  dispute.  *<  Christian- 
B.  k  Aid.  161  ;  R.  v.  Waddington,  1  ity  is  a  part  of  the  law  of  Pennsyl- 
B.  &  C.  26  ;  Com.  v,  Kneeland,  20  Pick,  vania,  it  is  true,  but  what  Christianity, 
206;  Thaoh.  C.  C.  346 ;  Chapman  v.  and  to  what  intent  Y  It  is  Christianity 
Gillett,  2  Conn.  41 ;  People  v.  Ruggles,  without  particular  tenets  ;  Christianity 
8  Johns.  290  ;  Updegralf  v.  Com.,  11  with  liberty  of  conscience  to  all ;  and 
8.  k  R.  394  ;  State  v.  Chandler,  2Har-  to  the  intent  that  its  doctrines  should 
ring.  (Del.)  553.  Compare  Story's  not  be  vilified,  profaned,  or  exposed  to 
Miscellaneous  Writ.  451 ;  2  Life  of  ridicule.  It  is  Christianity  for  the  de- 
Story,  431.  As  to  profanity  as  a  nui-  fence  and  protection  of  those  who 
sauce,  see  tvpra,  §  1431.  believe,  not  for  the  persecution  of  those 

In  Vidal  r.  Girard,  2  How.  198,  the  who   do   not."       Argument,  etc.,  in 

heirs-at-law  endeavored    to  set  aside  Vidal  o.  Qirard,  103.     Supra,  §  20. 

the  will,  on  the  ground  that  as  it  pro-  The  English  Commissioners  of  1879 

Tided  for  a  system  of  education  from  say  :— 

which  *'  ecclesiastics"  were  to  be  ex-  "  Section  141  provides  a  punishment 

eluded  it  was  Toid  at  common  law,  for  blasphemous  libels,  which  offence 

and  the  charity  fell.      *'  We  are  com-  we  deem  it  iuexi>edient  to  define  other- 

pelled  to  admit,"   says   Mr.    Justice  'wise  than  by  the  use  of  that  expres- 

Btory,   in  giving  the  opinion  of  the  sion.     As,  however,  we  consider  that 

court,  "  that  although  Christianity  be  the  essence  of  the  offence  (regarded  aa 

a  part  of  the  common  law  of  the  State,  a  subject  for  criminal  punishment)  lies 
yet  it  is  so  in  this  qualified  sense,  that ,  in  the  outrage  which  it  inflicts  upon 

its  divine  origin  and  truth    are  ad-  thereligions  feelings  of  the  community, 

mitted,  and  therefore  it  is  not  to  be  and  not  in  the  expression  of  erroneous 
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phemj,  written  or  printed,  so  indictable.^    But  the  publication  of 
controversies  of  learned  men  on  controverted  points   cannot,  if 

opinions,  we  have  added  a  proviso  to  refused  to  arrest  the  judgment.  State 
the  effect  that  no  one  shall  be  convicted  v.  Chandler,  2  Harring.  Del.  653.  The 
of  a  blasphemoas  libel  only  for  ez-  court  refused  to  arrest  the  jadgment, 
pressing  in  good  faith  and  decent  Ian-  where  the  defendant  was  charged  with 
guage  any  opinion  whatever  upon  any  uttering  the  same  words,  on  another  oc- 
religions  subject.  We  are  informed  casion,  with  intent  to  villi fy  the  Chris- 
that  the  law  was  stated  by  Mr.  Justice  tian  religion  andto  blaspheme  God,  and 
Coleridge  to  this  effect,  in  the  case  of  was  found  not  guilty  of  the  intent  to 
H.  V.  Pooley,  tried  at  Bodmin,  1857.  blaspheme  God,  but  guilty  of  the  whole 
We  are  not  aware  of  any  later  authority  indictment  with  that  exception.  Ibid, 
on  the  subject.  This  provision  is  taken  In  Massachusetts,  under  Stat.  1782, 
with  some  alteration  from  the  bill."  c.  8  (Rev.  Stat.  o.  130,  §  15),  it  is 
Draft  Commission,  p.  21.  blasphemy  to  deny  the  existence  of 
Blasphemy  against  God,  it  is  ruled  God,  with  an  intent  to  impair  and  de- 
in  New  York,  and  contumelious  re-  stroy  the  veneration  due  him,  although 
proaches,  and  profane  ridicule  of  Christ  no  words  of  malediction,  reproach,  or 
and  the  Holy  Scriptures,  are  offences  contumely  are  used  ;  Com.  v.  Kiieeland, 
punishable  at  common  law,  whether  20  Pick.  206  ;  and  the  statute  is  in  ao- 
uttered  by  words  or  writing ;  and  it  cordance  with  the  Constitution.  lUid. 
follows,  therefore,  that  to  revile  the  It  is  not  necessary,  in  the  evidence,  to 
name  of  the  Saviour,  and  wantonly  and  prove  every  assignment  of  blasphemy 
maliciously  to  ridicule  his  character,  set  forth  in  the  indictment ;  if  one  is 
are  indictable.  People  v.  Ruggles,  8  suflGiciently  proved,  it  is  enough.  Ibid.; 
Johns.  290.  To  say  **that  the  Holy  Whart.  Cr.  £v.  §  134. 
Scriptures  were  a  mere  fable ;  that  On  an  indictment  for  blasphemy  for 
they  were  a  contradiction,  and  that,  the  following  publication :  **TheUni- 
although  they  contained  a  number  of  versalists  believe  in  a  God,  which  I  do 
good  things,  yet  they  contained  a  great  not ;  but  believe  that  their  God,  with 
many  lies,"  has  been  held  indictable  all  his  moral  attributes  (aside  from 
in  Pennsylvania ;  Updegraff  v.  Com.,  nature  Itself),  is  nothing  else  than  a  chi- 
ll S.  &  R.  394 ;  and  the  same  position  mera  of  their  imagination;"  it  was  held 
was  taken  in  Delaware,  after  an  able  that  the  intent  to  deny  the  existence 
and  thorough  examination,  by  J.  M.  of  the  Deity ,  in  the  sense  of  the  statute, 
Clayton,  C.  J.  In  the  latter  case,  the  must  be  presumed  to  have  been  made 
jury  having  found  the  defendant  guilty  out.  Com.  v,  Kneeland,  20  Pick.  206 ; 
on  an  indictment  under  the  act  against  Thach.  C.  C.  346. 
blasphemy,  charging  him  with  having  It  may  be  said  that  some  of  the 
proclaimed  publicly  and  maliciously,  above  cases  are  on  statutes,  and  cannot 
with  intent  to  vilify  the  Christian  re-*  therefore  be  regarded  as  authorities  at 
lil^ion  and  to  blaspheme  God,  that  common  law.  But  they  are  authori- 
(here  follow  words  grossly  indecent  ties  to  the  effect  that  such  statutes  are 
and  blasphemous),  the  court  held  the  constitutional,  and  do  not  abridge  free- 
offence  found   to  be  blasphemy,  and  dom  of  speech.     See  further  Com.  v» 


1  R.  V.  Waddington,  1  B.  &  C.  26.     See  B.  v.  Gathercole,  2  Lew.  237. 
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couched  in  temperate  and  decent  terms,  be  charged  as  blasphemy.^ 

And  the  weight  of  authority  is  that  blasphemy  is  only  indictable 

Hardy,    1    Ashmead,    410 ;    State    o.  or  infidelitji  by  prostrating  Christian- 

Eirby,  1  Murph.  254 ;  State  v,  Powell,  ity ;  but  to  exclude  all  rivalry  among 

68  N.  C.  259.  Christian  sects,  and   to  prevent  any 

The  Constitution  of  the  United  States  national    ecclesiastical    establishment 

requires  that  all  officers,  '*  both  of  the  which  should  give  to  an  hierarchy  the 

United  States  and  of  the  several  States,  exclusive  patronage  of   the  national 

shall  be  bound,  by  oath  of  affirmation,  government.    It  thus  cut  off  the  means 

to  support  this  Constitution.    But  no  of  religious  persecution  (the  vice  and 

religious  tests  shall  ever  be  required  as  pest  of  former  ages),  and  of  the  sub- 

a  qualification  for  any  office  or  public  version  of  the  rights  of  conscience  in 

trust  under  the  United  States."  matters  of  religion,  which  had  been 

In  reference  to  this  clause,  Judge  trampled  upon  almost  from  the  days  of 

Story,   in  his  Commentaries    on  the  the  apostles  to  the  present  age.*'    See 

Constitution,   thus  speaks :   '*  It  was  Campbell's  Lives  of  Ch.  Justices,  11. 

not  introduced  merely  for  the  purpose  512. 

of  satisfying  the  scruples  of  many  In  R.  v,  Foote  (and  Ramsay),  48  L. 
respectable  persons,  who  feel  an  in-  T.  N.  S.  733,  it  was  said  by  Lord  Cole- 
vincible  repugnance  to  any  religious  ridge,  C.  J.,  in  charging  the  jury  :— 
test  or  affirmation.  It  had  a  higher  "  It  is  clear,  therefore,  to  my  mind 
object :  to  cut  off,  forever,  every  pre-  that  the  mere  denial  of  the  truth  of 
tence  of  any  alliance  between  Church  the  Christian  religion  is  not  enough 
and  State  in  the  national  government."  alone  to  constitute  the  offence  of  bias- 
Afterwards  comes  the  following  :*' Con-  phemy.  What  then  is  enough?  No 
gress  shall  make  no  law  respecting  an  doubt  we  must  not  be  guilty  of  taking 
establishment  of  religion,  or  prohibit-  the  law  into  our  own  hands,  and  con- 
ing the  free  exercise  thereof."  verting  it  from  what  it  really  is  to 

On  this  Judge  Story  proceeds :  "  Now  what  we  think  it  ought  to  be.     I  must 

there  will  probably  be  found  few  per-  lay  down  the  law  to  you  as  I  under- 

aons  in   this  or  any  other  Christian  stand  it,  and  as  I  read  it  in  books  of 

country  who  would  deliberately  con-  authority.    Now,  Mr.  Foote,  in  his  very 

tend  that  it  was  unreasonable  or  unjust  able  address  to  you,  spoke  with  some- 

to  foster  and  encourage  the  Christian  thing  like  contempt  of  the  person  he 

religion  generally  as  a  matter  of  sound  called  *  thelate  Mr.  Starkie.'    He  did 

policy  as  well  as  of  revealed  truth.  not  know  Mr.  Starkie ;  he  did  not  know 

"  The  real  object  of  the  amendment  how  able  and  how  good  a  man  he  was. 

was  not  to  countenance,  much  less  to  Mr.  Starkie  died  when  I  was  young ; 

advance,  Mahometanism,  or  Judaism,  but  I  knew  him,  and  every  one  who 


1  R.  V.  Woolston,  2  Str.  834 ;  R.  v.  161 ;   R.  v,  Waddington,  1  B.  &  C. 

Atwood,  Cro.  Jac.  421 ;  R.  v.  Taylor,  26 ;  R.  v.  Taylor,  2  Stark.  Slan.  143; 

Yen.  293 ;  R.  v.  Curl,  2  Str.  789  ;  R.  v.  R.  r.  Pooley,  Bodmin  Sum.  Ass.  1857, 

Hall,  1  ibid.  416 ;  R.  v.  Sline,  Dig.  L.  cited    Steph.    Cr.    Law,    tit.    '*  Blas- 

L.  83 ;  R.   V,  Annett,   2  Burn,  B.  L.  phemy ;"  Moxon's  Case,  2  Town.  Mod. 

217 ;  R.  V.  Wilkes,  2  Stark.  Slan.  141 ;  St.    Tr.    356 ;    Gathercole's    Case,    2 

R.  p.   Williams,  Ibid. ;  R.  r.   Eaton,  Lew.  C.  C.  237.    See  as  to  profanity, 

Ibid.  142 ;  B.  v.  Carlisle,  3  B.  &  Aid.  si^ifo,  §  1431. 

481 


§  1605.]                               OBiMEB.  [book  n. 

when  uttered  in  such  a  way  as  to  insult  the  religious  conyictions  of 
those  at  whom  it  is  aimed.    The  gist  of  the  offence  is  the  insult  to 

knew  him  knew  that  he  was  a  man  not  compensated  for  the  partial  and  limited 
only  of  remarkable  power  of  mind,  bat  mischief  which  maj  arise  from  the  mis- 
of  opinions  liberal  in  the  beat  sense ;  taken  endeavors  of  honest  ignorance, 
and  if  ever  the  task  of  law  making  by  the  splendid  advantages  which  re- 
con  Id  be  safely  left  in  the  hands  of  any  snlt  to  religion  and  to  truth  from  the 
man  perhaps  it  might  have  been  in  his.  exertions  of  free  and  nnfettered  minds. 
Bat,  what  is  more  material  to  the  pre-  It  is  the  mischievous  abuse  of  this  state 
sent  purpose,  the  statement  of  the  law  of  intellectual  liberty  which  calls  for 
by  Mr.  Starkie  has  again  and  again  been  penal  censure.  The  law  visits  not  the 
assented  to  by  Judges  as  a  correct  state-  honest  errors,  but  the  malice  of  man- 
ment  of  the  existing  law.  I  will  read  kind.  A  wilful  intention  to  pervert, 
it  to  you,  therefore,  as  expressing  what  Insult,  and  mislead  others  by  means  of 
I  laid  down  to  you  as  law  in  words  far  licentious  and  contumelious  abuse  ap- 
better  than  any  at  my  command.  plied  to  sacred  subjects,  or  by  wilful 
*'*  There  are  no  questions  of  more  misrepresentations  or  artful  sophistry, 
intense  and  awful  interest,  than  those  calculated  to  mislead  the  ignorant  and 
which  concern  the  relations  between  unwary,  is  the  criterion  and  test  of 
the  Creator  and  the  beings  of  his  crea-  guilt. 

tion  ;  and  though,  as  a  matter  of  dis-  ** '  A  malicious  and  mischievous  in- 

cretion  and  prudence,  it  might  be  better  tentlon,  or  what  is  equivalent  to  such  an 

to  leave  the  discussion  of  such  matters  intention,  in  law,  as  well  as  morals — 

to  those  who,  from  their  education  and  a  state  of  apathy  and  indifference  to 

habits,  are  most  likely  to  form  correct  the  interests  of  society,  is  the  broad 

conclusions,  yet  it  cannot  be  doubted  boundary  between  right  and  wrong.' 

that  any  man  has  a  right,  not  merely  **  Now  that  I  believe  to  be  a  correct 

to  judge  for  himself  on  such  subjects,  statement  of  the  law." 

but  also,  legally  speaking,  to  publish  In  this  case  the    defendants  were 

his  opinions  for  the  benefit  of  others,  indicted  for  blasphemous  libel  in  the 

When  learned  and  acute  men  enter  publication  of  certain  cartoons,  etc.,  in 

ui)on  these  discussions  with  such  laud-  a  newspaper  called  the  Freethinker, 

able  motives,  their  very  controversies.  The  Jury  were  directed  that  a  blasphe- 

even  where    one  of   the   antagonists  mous  libel  did  not  consist  in  an  honest 

must  necessarily  be  mistaken,  so  far  denial  of  the  truths  of  the  Christian 

from  producing  mischief,  must  in  gene-  religion,  but  in  **  a  wilful  intention  to 

ral  tend  to  the  advancement  of  truth,  pervert,  insult,  and  mislead  others  by 

and  the  establishment  of  religion  on  means  of  licentious  and  contumelious 

the  firmest  and  most  stable  foundations,  abuse  applied  to  sacred  subjects  ;*'  and 

The  very  absurdity  and  folly  of  an  further,  that  an  authority  to  publish 

ignorant  man,  who  professes  to  teach  libellous  matter  was  not  a  presumption 

and  enlighten  the  rest  of  mankind,  are  of  law,  but  a  question  of  fact.    See 

usually  so  gross  as  to  render  his  errors  comments  in  Whart.  Com.  Am.  Law, 

harmless  ;  but  be  this  as  it  may,  the  §  22. 

law  interferes  not  with  his  blunders  so  By  Sir  J.  F.  Stephen,  on  the  other 

long  as  they  are  honest  ones,  justly  hand,  it  is  maintained  that  it  is  blas- 

oonsiderlng,  that  society  is  more  than  phemy  at  common  law  to  deny  the 
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the  religioaa  sense  of  individuals,  irrespectiye  of  the  truth  of  those 
religious  views  or  the  extent  of  their  prevalence.^ 

The  prisoner's  mere  confession  that  he  used  the  words  charged 
will  not  authorize  a  conviction  for  blasphemy.  The  prosecutor  must 
show  that  some  one  heard  the  words.' 

III.   OBSOBNS  LIBELS. 

§  1606.  It  is  an  indictable  offence  at  common  law  to  publish,  or 
expose  to  public  view,  an  obscene  book,  photograph,  or  print;* 

truth  of  Cfaristisnlty,  no  matter  how  is  direoted,  and  in  this  way  to  provoke 
temperate  and  decent  maj  be  the  terms  public  disquiet  and  a  breach  of  the 
used.  The  subject  is  reyiewed  with  peace.  It  is  not  necessarj,  however^ 
much  ability  bj  Mr.  John  Macdonnell  as  seems  to  be  intimated  hy  Lord  Cole- 
in  the  Fortnightly  Beview  for  June,  ridge,  that  such  blasphemy,  to  be  in- 
1883,  it  being  shown  by  him  that  so  dictable,  should  be  directed  against  the 
far  from  this  being  settled  law  it  never  prevalent  religious  belief.  To  insult 
was  maintained,  before  the  eighteenth  the  religious  belief  of  a  minority  is  in 
century,  that  of  blasphemy  as  such  the  this  sense  as  indictable  as  to  insult  the 
secular  courts  had  any  jurisdiction,  religious  belief  of  a  majority. 
The  first  secular  prosecutions  were  '  This  is  illustrated  in  Com.  9» 
directed,  in  Queen  Anne's  time,  against  Haines,  4 Clark  (Phil.),  17,  6  Penn.  L. 
persons  denying  the  doctrine  of  the  J.  239  (Whart.  onCr.  £v.  §  91),  where 
Trinity ,  the  ground  being  that  such  per-  it  was  rightly  held  by  Gibson,  C.  J. ^ 
sous  were  excluded  from  the  act  of  tole-  that  it  was  an  indictable  olTenee  at 
ration,  and  that  by  the  force  of  such  common  law  to  parade  in  a  city,  a 
exclusion  such  denial  was  made  a  penal  stulTed  *' Paddy,*'  as  an  effigy  of  St. 
offence.  This  position  was  afterwards  Patrick,  and  thus  to  insult  and  pro- 
embodied  in  a  statute  (9  k  10  Will,  voke  Roman  Catholic  Irish. 
III.)  which  made  it  indictable  not  only  *  People  v.  Porter,  2  Parker  C.  R. 
to  deny  the  doctrine  of  the  Trinity,  but  14. 

to  deny  the  truth  of  Christianity,  and  *  State  o.  Brown,  1  Williams  (Vt.)i 

the    inspiration  of  the    Bible.    This  619 ;   Com.  r.  Holmes,  17  Mass.  336 ; 

statute,   however,   was,   in  1813,   re-  Com.  t7.  Dejardin,  126  Ibid.  46  ;  People 

pealed,  and  with  the  repeal  the  limita-  r.  Muller,  39  Hun,  209;  Knowles  v.. 

tion  in  the  act  of  toleration  may  be  State,   3  Day's  Cas.   103;   People  r.. 

said  to  have  fallen  away.    This  con-  Hallenbeek,  2  Abb.  (N.  C.)  661 ;  Com. 

elusion,  however,  is  disputed  by  Sir  J.  v.  Sharpless,  2  S.  &  R.  91 ;  McNaii-  r. 

F.  Stephen,  not  only,  as  we  have  seen.  People,  89  III.  441 ;   Bell  r.  State,  1 

in  his  History  of  Criminal  Law,  but  in  Swan,  42 ;  State  v,  Appling,  25  Mo.  315. . 

a  pamphlet  published  by  him  in  1884  In  R.  v.  Hicklin,  L.  R.  3  Q.  B.  360, 

(see  London  Law  Times,  June  7,  1884,  Cockbum,  C.  J.,  said:   **The  test  of 

p.  91).    But  the  sounder  view  is,  that  obscenity  is  this,  whether  the  tendency 

blasphemy,  as  is  stated  in  the  text,  is  of  the  matter  charged  as  obscenity  is 

only  indictable  when  uttered  in  such  a  to  deprave  and  corrupt  those  whose 

way  as  to  insult  those  against  whom  it  minds  are  oi>en  to  such  immoral  inflUf  • 
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oiMcenity     or  to  publiclj  utter  obscene  language  ;^  and  so  of  any 

at  common   publication    or    other  exhibition    tending    to   corrupt 
^^^'          .  the  morals  of  the  people;'  and  this  is  true,  though 

enoes  ;'*  '*  a  definition,"  Bays  the  Alb.  to  be  an  indiotable  offence ;  I  hope  I 
L.  J.,  June  21, 1879,  *'  which  was  sub-  may  not  be  understood  to  agree  with 
Btantially  adopted  bj  Judge  Benedict  what  the  jnrj  found,  that  the  pnblica- 
in  his  charge  to  the  jury  in  U.  S.  v,  tion  of  'Queen  Mab'  was  suficient  to 
Bennet,  1879 ;  6  Blatch.  C.  C.  838.  make  it  an  indictable  oiTence.  I  be- 
The  definition  given  by  Judge  Clark,  lieve,  as  everybody  knows,  that  it  was 
on  the  trial  of  the  indictment  of  Hey-  a  prosecution  instituted  merely  for  the 
wood  under  the  same  statute,  was :  purpose  of  vezation  and  annoyance. 
'*  A  book  is  said  to  be  obscene  which  is  So,  whether  the  publication  of  the 
off'ensiye  to  decency  or  chastity,  which  whole  works  of  Dryden  is  or  is  not  a 
is  immodest,  which  is  indelicate,  Im-  misdemeanor,  it  would  not  be  a  case  in 
pure,  causing  lewd  thoughts  of  an  which  a  prosecution  would  be  proper ; 
immoral  tendency.*'  Hence  in  U.  S.  v,  and  I  think  the  legislature  put  in  that 
Bennett  (Alb.  L.  J.,  June  21,  1879),  it  provision  in  order  to  prevent  proceed- 
was  held  that  under  the  federal  statute  ings  in  such  cases. *' 
prohibiting  the  mailing  of  obscene  pub-  **I  take  the  rule  of  law  to  be,  as 
lications,  it  was  for  the  Jury  to  deter-  stated  by  Lord  Ellenborough  in  R.  v. 
mine  whether  a  publication  was  ob-  Dizon,  3  M.  &  S.  at  p.  15,  in  the  short- 
scene,  est  and  clearest  manner :  '  It  is  a  uni- 

In  Montross  v.  State  (Ga.  1884),  a  versal  principle  that  when  a  man  is 
conviction  of  the  vendor  of  the  Police  charged  with  doing  an  act'  (that  is, 
Gazette  was  sustained,  and  it  was  held  a  wrongful  act,  without  any  legal  jus- 
inadmissible  to  put  in  evidence  other  tiflcation),  'of  which  the  probable  con* 
newspapers  alleged  to  be  more  indecent,  sequence  may  be  highly  injurious,  the 

1  Barker  V.  Com.,  19  Penn.  St.  412;  intention  is  an  inference  of  law  resulting 

Bell  V.  State,  1  Swan,  42.    SuprOf  §  from  the  doing  the  act.'    And  although 

1603.  the  appellant  may  have  had  another 

<  Stfpra,  §  1432 ;  R.  v,  Hicklin,  L.  R.  object  in  view,  he  must  be  taken  to 

'3  Q.  B.  360  ;  Com.  v.  Holmes,  17  Mass.  have  intended  that  which  is  the  natu- 

336 ;  Knowles  v.  State,  3  Day's  Cas.  ral  consequence  of  the  act.     If  he  does 

103;    Com.   v.   Sharpless,   2  Serg.    &  an  act  which  is  illegal,  it  does  not 

Rawle,  91.  make  it  legal  that  he  did  it  with  some 

R.  V.  Hicklin,  ut  Bupra,  the  oases  were  other  object.    That  is  not  a  legal  ez- 

thus  reviewed  by  Blackburn,  J.,  "  In  cuse,  unless  the  object  was  such  as 

the  case  of  R,  v,  Mozon,  2  Mod.  S.  Tr.  under  the  circumstances  rendered  the 

366,  and  in  many  of  the  instances  cited  particular  act  lawful.    That  is  illus- 

by  Mr.  Kydd,  a  book  had  been  pub-  trated  by  the  same  case  of  R.  v.  Dizon, 

lished  which  in  its  nature  was  such  as  3  M.  &  S.  11.    The  question  in  that 

to  be  called  obscene  or  mischievous,  particular  case  was,  whether  or  not  an 

and  it  might  be  held  to  be  a  misde-  indictment  would  lie  against  a  man 

meanor  to  publish  it ;  and  on  that  ao-  who  unlawfully  and  wrongfully  gave 

count  an  Indictable  offence.  In  Mozon 's  to  children  unwholesome  bread,  but 

Case,  supra,  the  publication  of  Shelley's  without  intent  to  do  them  harm.    The 

'.Queen  Mab'  was  found  by  the  jury  defendant  was  a  contractor  to  supply 
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the  pablication  or  exhibition  was  made  for  the  purpose  of  showing 
the  errors  of  an  obnoxious  party  either  political  or  religious.^    It 

bread  to  a  military  aiiylam,  and  he  way  in  which  tt  appears  to  have  been 
supplied  the  ohildren  with  bread  which  circulated  must  be  calculated  neces- 
was  unwholesome  and  deleterious,  and  sarily  to  prejudice  the  morals  of  the 
although  it  was  not  shown  or  suggested  people.  The  object  in  this  case  (R.  v. 
that  he  intended  to  make  the  children  Hicklin)  was  to  produce  the  effect  of 
suffer,  yet  Lord  Ellen  borough  held  that  exposing  and  attacking  the  Roman 
it  was  quite  sufficient  that  he  had  done  Catholic  religion,  or  practices  rather, 
an  unlawful  act  in  giving  them  bread  and  part^pularly  the  Roman  Catholic 
which  was  deleterious,  and  that  an  confessional,  and  it  was  not  intended 
indictment  could  be  sustained,  as  he  to  injure  public  morals;  but  that  in 
must  be  taken  to  intend  the  natural  itself  would  be  no  excuse  whatever  for 
consequences  of  his  act.  So  in  the  case  the  illegal  act.  The  occasion  of  the 
in  which  a  person  carried  a  child  publication  of  libellous  matter  is  never 
which  was  suffering  from  a  contagious  irrelevant,  and  is  for  the  jury ;  and 
disease  along  the  public  road,  to  the  the  jury  have  to  consider,  taking  into 
danger  of  the  health  of  all  those  who  view  the  occasion  on  which  matter  is 
happened  to  be  in  that  road,  it  was  written  which  might  injure  another,  is 
held  to  be  a  misdemeanor,  without  its  it  a  fair  and  proper  comment,  or  is  it 
being  alleged  that  the  defendant  in-  not  more  injurious  than  the  circum- 
tended  that  anybody  should  catch  the  stances  warranted  ?  But,  on  the  other 
disease.  R.  v.  Vantaudillo,  4  M.  &  8.  hand,  it  has  never  been  held  that  the 
73.  Lord  Ellenborough  said  that  if  occasion  being  lawful  can  justify  any 
there  had  been  any  necessity,  as  sup-  libel,  however  gross.  I  do  not  say 
posed,  for  the  defendant's  conduct,  this .  there  is  anything  illegal  in  taking  the 
would  have  been  matter  of  defence,  view  that  the  Roman  Catholics  are  not 
If,  on  the  other  hand,  the  smallpox  right.'  Any  Protestant  may  say  that 
hospital  were  on  fire,  and  a  person  in  without  saying  anything  illegal.  Any 
endeavoring  to  save  the  infected  in-  Roman  Catholic  may  say,  if  he  pleases, 
mates  from  the  flames  took  some  of  that  Protestants  are  altogether  wrong, 
them  into  the  crowd,  although  some  of  and  that  Roman  Catholics  are  right, 
the  crowd  would  be  liable  to  catch  the  There  is  nothing  illegal  in  that.  But 
smallpox,  yet,  in  that  case,  he  would  I  think  it  never  can  be  said  that  in 
not  be  guilty  of  a  wrongful  act,  and  he  order  to  enforce  your  views  yon  may 
does  not  do  it  with  a  wrong  intention,  do  something  contrary  to  public  moral- 
and  he  would  have  a  good  defence,  ity ;  that  you  are  at  liberty  to  publish 
as  Lord  Ellenborough  said,  under  not  obscene  publications,  and  distribute 
guilty.  To  apply  that  to  the  present  them  amongst  every  one, — school-boys 
case :  the  recorder  has  found  that  one-  and  every  one  else, — ^when  the  inevit- 
half  of  this  book  is  obscene,  and  no-  able  effect  must  be  to  injure  public  mo- 
body  who  looks  at  the  pamphlet  can  rality,  on  the  ground  that  you  have  an 
for  a  moment  doubt  that  really  one-  innocent  object  in  view,  that  is  to  say, 
half  of  it  is  obscene,  and  that  the  in-  that  of  attacking  the  Roman  Catholic 
discriminate  circulation   of  it  in  the  religion,  which  yon  have  a  right  to  do. 


^  E.  V.  Hicklin,  ut  tup. 
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18  not  necessary,  in  snch  a  case,  to  aver  the  offence  to  be  a  eammon 
nuisance;  the  indictment  being  for  an  action  of  evil  example.* 
Where  the  object  of  a  pablication  or  exhibition  is  to  excite  and  plaj 
upon  the  sexual  passions  of  others,  and  when  its  tendency  is  to 
excite  such  passions,  the  party  making  the  publication  or  exhibition  is 
indictable  at  common  law.'  Obscenity  does  not  depend  upon  truth  or 
falsity.  If  the  effect  be  to  deprave  and  corrupt  others,  the  offence  is 
complete.  And  any  public  show  or  exhibition  which  outrages  de- 
cency, shocks  humanity,  or  is  contra  bonos  moreSy  is  punishable  at 
common  law  as  a  nuisadce.*  The  question  of  obscenity  is  for  the 
jury,^  and  experts  are  inadmissible  to  prove  a  particular  exhibition 
to  be  obscene. 

It  seems  to  me  that  never  oonld  be  have  foand  that  the  photographs  were 

made  a  defence  to  an  act  of  this  sort,  both  indecent  and  obscene  ....  The 

which  is,  in  fact,  a  public  nnisanoe.   If  test  of  an  obscene  book  was  stated  in 

the  thing  is   an  obscene  publication,  R.  v.  Hicklin,  L.  R.  3  Q.  B.  369,  to  be, 

then,  notwithstanding  that  the  wish  whether  the  tendency  of  the  matter 

was,  not  to  injure  public  morality,  but  charged  as  obscenity  *'  is  to  deprave  and 

merely  to  attack  the  Roman  Catholio  corrupt  those  whose  minds  are  open  to 

religion  and  practices,  still  I  think  it  such  immoral  influences  and  who  might 

would  be  an  indictable  offence.'*  come  in  contact  with  it.    We  think  it 

In   Pensylvania  the  offence  is  pro-  would,  also,  be  a  proper  test  of  ob- 

hibited  by  Rev.  Code,  §  55.  scenity  in  a  painting  or  statue,  whether 

1  Knowles  t;.  State,  3  Day's  Cas.  103.  the  motive  of  the  painting  or  tlatue,  so  to 

See  State  r.  Appling,  25  Mo.  315  ;  Slat-  speak,  as  indicated  by  it,  is  pure  w  im- 

tery,  ex  parte^  3  Pike,  484.  pure;  whether  it  is  naturally  calculated 

s  R.  V,  Hicklin,  L.  R.  3  Q.  B.  360.  to  excite  in  a  spectator  impure  imagi- 

In  People  v.  Muller,   96  N.  Y.  409,  nations,  and  whether  the  other  inci- 

some   of   the  pictnrofl,    "  represented  dents  and  qualities,  however  attrac- 

and  were  photographic  copies  of  paint-  tive,  were  merely  accessory  to  this  as 

ings,  which  had  been  exhibited  in  the  the  primary  or  main  purposes  of  the 

salons  in  Paris  and  one  of  them  at  the  representation,"  p.  410,  per  Andrews, 

Centennial  Exhibition  in  Philadelphia,  J.     See,  also.  Com.  v.  Landis,  8  Phila. 

and  that  among  them  were  pictures  453. 

designated** La Asphyxie,"  ^'Afterthe  *  Supra,  $§  1432,  1469;  Knowles  v. 

Bath,"    and   *<La    Baigneuse."     The  State,  3  Day's  Cas.  103.    See  R.  v. 

Jury,  by  the  verdict  of  guilty,  inferen-  Sedley,  2  Str.  791 ;   R.  v.  Hill,  Ibid. 

t\ally  found  that  the  photographs  were  790  ;  R.  v.  Read,  Post.  Rep.  98  ;  R.  o. 

obscene  and  indecent.    The  exhibits  Curl.  2  Str.  789  ;  R.  v.  Wilkes,  4  Burr, 

were  produced   on   the    argument  of  2527,  2574;  Willis  o.  Warren,  1  Hil- 

the  appi^al  at  the  General  Term,  and  ton,  691. 

the  court  in  Its  opinion  expressed  its  *  Ibid. ;  People  o.  Mailer,  39  Hun, 

concurrence  with  the  finding  of  the  207 ;  96  Nv  Y.  409. 
jjury,  saying  that  they  might  very  well 
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§  1607.  Persons  publishing  books  necessary  for  medical  instruc- 
tion may  be  liable  for  uttering  obscene  libels,  if  such   ^^^^^^ 
books  are  generally  and  non-professionally  disseminated,   thropic  or 
and  the  effect  is  to  debauch  society,  or  to  make  money   inteut  no 
by  pandering  to  lascivious  curiosity.*    That  the  object  is   **®'®'^^^- 
philanthropic  or  scientific  is  no  defence,'  ^'  if  the  publication  is  made, 
in  such  a  manner,  to  such  an  extent,  or  under  such  circumstances 
as  to  exceed  what  the  public  good  requires  in  regard  to  the  particu- 
lar matter  published."'    Whether  the  effect  is  to  deprave  and  cor- 
rupt is  a  question  of  fact.     The  line  is  thus  correctly  drawn  by  the 
English  Commissioners  of  1869 :  ^^  It  shall  be  a  question  of  law 
whether  the  occasion  of  the  sale,  publication,  or  exhibition  is  such 
as  might  be  for  the  public  good,  and  whether  there  is  evidence  of 
excess  beyond  what  the  public  good  requires  in  the  manner,  extent, 
or  circumstances  in,  to,  or  under  which  the  sale,  publishing,  or  exhi- 
bition is  made,  so  as  to  afford  a  justification  or  excuse  therefor^;  but 
it  shall  be  a  question  of  fact  whether  there  is  or  is  not  such  excess. 
The  motives  of  the  seller,  publisher,  or  exhibitor  shall  in  all  cases  be 
irrelevant."* 

I  Com.  V.  LandiB,  S  PbilA.  453.  think  any  difBculty  oonld  ever  arise, 

*  ^/>ra,  §§  88, 119  ;   R.  v.  Hicklin,    or  has  ever  arisen.     The  difference  be- 
L.  B.  3  Q.  B.  360.    See  infra,  §  1654.       tween    naked    figures    which    pure- 

*  Steph.  Dig.  C.  L.  art.  172.  minded  men  and  women  ooald  criticize 
<  English  Draft  Code  of  1879,  §  147.  without  the  slightest  sense  of  impro- 
Sir  J.  F.  Stephen,  in  discussing  this    priety,  and  figures  for  the  exhibition 

topic,  says:  *' There  are  many  authors  of    which     ignominious    punishment 

— e.  ^.,  Aristophanes,   Swift,     Defoe,  would  be  the  only  appropriate  oonse- 

Babelais,     Bocoacio,    Chaucer — ^whoee  quenoe,   makes    itself    felt    at  once, 

works  can   be  published  in  a  whole  -though  it  would  be  difficult  to  define 

without  the  possibility  of  a  prosecu-  it."     Steph.  Dig.  C.  L.  note  to  art.  172. 

tion,  ^m    whom,  however,   extracts  See  supra,  §  1432. 

could  be  made  which,  if  put  together,  Of  the  law  thus  expressed  he  gives 

could  not  be  published  with  impun-  the  following  illustrations  :— 

ity."    As  to  scientific  publications,  he  '*  A.,    a  bookseller,    publishes  the 

adds  that  '*  the  line  between  obscenity  work  of   a  casuist,   which    contains, 

and  purity  may  be  said  to  trace  itself,  among  other  things,  obscene  matter. 

as  is  also  the  case  in  reference  to  the  The  work  is  published  in  Latin,  and 

administration  of  justice.     It  may  be  appears,  fi-om  the  circumstances  of  its 

more  difficult  to  draw  the  line  in  refer-  publication,  to  be  intended  for  bond 

ence  to  works  of  art,  because  it  un-  fide  students  of  casuistry  only.     A.  has 

doubtedly  is  part  of  the  aim  of  art  to  not  committed  a  misdemeanor, 

appeal    to  emotions    connected  with  '*B.    extracts  the  obscene    matter 

sexual  passion.    Practically,  I  do  not  from  the  work  so  published,  translates 
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§  1608.   The   ohtaining  and  procuring  of  obscene  prints,  with 
intent  to  sell  them,  is  a  misdemeanor  ;^  but  it  has  been 
ob^c^nlT^     held,  though  with   doubtful   accuracy,  that   the   mere 
prints  for      keeping  of  them  with  that  intent  is  not.' 

distribu-  T  •      . 

tion  is  in-  §  1609.  In  the  indictment,  when  the  offence  consists 
of  words  ipoken^  it  has  been  said  that  the  averment  is 
nee^notbe  sufficiently  exact  if  there  be  a  general  conformity  between 
forth  ^^  *^^  words  laid  and  those  proved  ^  but  the  more  reason- 
able opinion  is  that  the  substance  of  what  is  alleged 
should  be  strictly  proved.^  As  is  elsewhere  noticed,  it  has  been 
held  not  necessary,  when  the  indictment  is  for  a  libel,  to  set  out  the 
obscene  language  in  full ;  it  being  considered  enough  to  aver  the 
fact  of  the  obscenity  of  the  writing,  and  to  give  this  as  an  excuse 
for  not  setting  it  forth.'   'And  however  much  doubt  may  be  thrown 

it  intb  EngliBh,   and    sells    it  as    a  most  people,  and  yet  (I   think)  oom- 

paniphlet  about    the    streets  for  the  mit  no  c)rime.    Obeoenitj  and  immor- 

purpose  of  throwing  odium  upon  cas-  alitj  in  this  wide  sense  are  entirely 

uists.      B.  has    committed  a    miade-  distinct  from    each  other.    The  Ian- 

meaner."  guage  used  in  reference  to  some  of  the 

To  this  he  appends  the  following  cases  might  throw  doubt  on  this,  but  I 

note  : —  do  not   think    any  instance    can  be* 

"  The  second  paragraph,  of  this  il-  given  of  the  punishment  of  the  decent 

lustration  is  based  upon  R.  v.  Hioklin,  and  bond  fide  expression  of   opinions 

L.  R.  3  Q.  B.  360 ;  and  see  Steele  v,  commonly  regarded  as  immoral." 

Brannan,  L.  R.  7  C.  P.  261.    The  first  To  same  eifect  is  Com.  v.  Landis,  8 

part  is  merely  my  suggestion  as  to  what  Pliila.  453. 

ought  to  be  held  to  be  the  law  if  the  It  is  inadmissible  to  prove  that  in 

question  should  arise,  but  the  point  other  publications  equally  objection- 

cannot  be  called  clear.     Keating,  J.,  able  passages  are  to  be  found.     U.  S. 

referred  in  passing,  to  the  question  in  r.  Bennett,  supra, 

Steele  v.  Brannan,  L.  R.  7  C.  P.  269,  >  R.  v.  Heath,  R.  k  R.  C.  C.  184.   Bee 

270,  but  expressed  no  opinion  upon  it.  R.  r.  Fuller,  Ibid.  308.                ^ 

I  confine  this  article  to  obscenity,  be-  *  Dugdale  i;.  R.,  1  Dears.  &  B.  64 ;  1 

cause  I  have  found   no  authority  for  El.  k  BU  435.     Bee  tvpra^  §  1432. 

the  proposition  that  the  publication  of  *  Bell  t*.  State,  1  Swan  (Tenn.),  42. 

a  work  immoral  in  the  wider  sense  of  Bee  Whart.  Cr.  PI.  k  Pr.  §  203. 

the  word  is  an  offence.     A  man  might,  ^  /n/ra,  §  1615. 

with   perfect  decency  of   expression,  *  U.  8.  v.  Benedict,  16  Blatch.  338 ; 

and  in  complete  good  faith,  maintain  U.  S.  v.  Kaltmeyer,  16  Fed.  Rep.  760; 

doctrines  as  to  marriage,  the  relation  5   McCrary,   260 ;  State  v.   Brown,  1 

of  the  sexes,  the  obligation  of  truth-  Williams  (Vt.),  619 ;  Com.  v.  Holmes, 

fulness,  the  nature  and  limits  of  the  17  Mass.  336  ;  Com.  v.  Sharpless,  2  S. 

rights  of  property,  etc.,  which  would  &  R.  91 ;  People  v.  Girardin,  1  Mich, 

be    regarded    as   highly  immoral   by  90;    McNair  v.   People,  89  lU.  441; 
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on  this  point,  it  is  clear  that  an  indecent  picture  need  not  be  copied 
on  the  indictment.^ 

§  1610.  The  scienter  J  in  a  count  for  selling  obscene    ^^^^^^ 
publications,  should  be  inserted.' 

As  has  been  seen,  two  persons  may  be  jointly  indicted  for  singing 
an  obscene  song.' 

lY.   SEDITIOUS  LIBELS. 

I 

§  1611.   Every  man  may  publish  temperate  investigations  on 

the  nature  and  form  of  government.     Such  matters  are  ^ 

proper  for  public  information;^  but  if  the  object  and  aimed  ma- 

effect  of  the  publication  be   to  disturb  the   peace   of  theexdu 

families,  or  the  quiet  of  society,  or  the  existence  of  ^J^ 

government,  either  federal  or  state,  it  becomes  subject  JJ^RU"" 
to  indictment.' 

Fuller  V,  People,  92  Ibid.  182 ;  thoagh  King  v.  Root,  4  Wend.  113 ;  Cramer  v. 

see  R.  V.  Bradiangh,  38  L.  T.  (N.  S.)  Riggs,  17  Ibid.  209  ;  Reap.  v.  Dennie, 

118 ;   L.  R.  3  Q.  B.  D.   607 ;    14  Cox  4  Yeates,   270 ;    Com.    v,    Meeser,   1 

C.  C.  68 ;   State   v.  Hanson,  23  Tex.  Brewst.  492 ;  Bobbins  v,  Treadwaj,  2 

234.    That  the  reason  for  not  setting  J.    J.    Marsh.    540.     See,  for    forms, 

forth  should  be  specifioally  averred,  Whart.  Preo.  953,  etc. 

and  that  the  libel  should  bo  individu-  In  Steph.  Dig.  Cr.  L.  we  have  the 

ated,  see  McNair  v.  People,  89  III.  441.  following : — 

And  see  disoussion  in  4  Southern  Law  ^ 

Journal,   258  (June,  1878);   Whart.  Abticlb  93. 

Cr.   PI.  &  Pr.  §  177.     For  form  see  "  Seditious  Intention  d^ned.-~A  sedi- 

Whart.  Prec.  968.  ^^^'^  intention  is  an  intention  to  bring 

i  Com.  V.  Sharpless,  2  8.  &  R.  91.  into  hatred  or  contempt,  or  to  excite 

As  to  variance  in  describing  obscene  disaffection  against  the  person  of,  her 

pictures,   see  Com.  v.  Dejardin,    126  Majesty,  her  heirs  or  successors,  or  the 

Mass.  46.  government    and  constitution  of   the 

fl  s^pra  119.  United  Kingdom  as  by  law  established, 

•  R.  V.  Benfleld,  2  Burr.  980.  Supra,  or  either  House  of  Parliament,  or  the 
^  |g03.  administration  of  Justice,  or  to  excite 

«  See  R.  ».  Collins,  9  C.  &  P.  466 ;  R.  her    Majesty's    subjects    to    attempt, 

L7.  Sullivan,  11  Cox  C.  C.  44,  and  cases  otherwise  than  by  lawful  means,  the 

cited  infra.  alteration  of  any  matter  in  Church  or 

•  Hawk.  P.  C.  c.  73,  8.  7 ;  King  v.  State  by  law  established,  or  to  raise 
Beere,  12  Mod.  221 ;  King  r.  Laurence,  discontent  or  disaffection  amongst  her 
12  Mod.  311 ;  R.  v.  Bedford,  Gilbert's  Majesty's  subjects,  or  to  promote  feel- 
Cases,  297  ;  R.  V.  Tutchin,  5  St.  Trials,  ings  of  ill-will  and  hostility  between 
527 ;  R.  ».  Franklin,  9  Ibid.  276 ;  R.  p.  different  classes  of  such  subjects.  60 
Horn,  Ibid. ;  Re  Crowe,  3  Cox  C  C.  Geo.  III.  k  1  Geo.  IV.  c.  8 ;  and  O'Con- 
123 ;  Thomas  v.  Croswell,  7  Johns.  264;  neU  v.  R.,  11  CI.  k  F.  155,  234. 
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§  1611.]  CRIMES.  [book  II. 

Yet  while  sach  is  no  doubt  the  law,  prosecutions  of  this  class 
have  recently  fallen,  in  England  as  well  as  in  the  United  States, 
jfor  several  reasons,  into  disuse.  In  the  first  place,  it  is  now  gene- 
rally felt  that  unless  criticism  be  permitted  to  penetrate  even  to  the 
foundations  of  government,  revolution  rather  than  reform  may 
result.  Time,  says  Bacon,  is  the  greatest  of  destructives ;  and 
truth  is  to  be  constantly  employed  in  repairing  the  breaches  which 
time  makes.  The  wise  conservative,  therefore,  is  often  apparently 
the  most  destructive  radical ;  as  he  is  the  most  prudent  repairer 
who,  when  the  piers  of  a  bridge  are  weakened  by  a  storm,  advises 
that  the  work  of  reconstruction  should  begin  at  the  foundation.  To 
prevent  the  application  of  revolutionary  criticism  to  government  is  of 
all  modes  of  government  the  most  revolutionary.  And  closely 
allied  with  this  position  is  another,  that  among  countries  used  to 
freedom,  libels  only  begin  to  bring  the  State  into  contempt  when 
they  are  prosecuted  by  the  State  as  contemptuous.  The  sedition 
laws,  for  instance,  were  among  the  chief  causes  of  the  overthrow  of 
the  administration  of  John  Adams ;  and  their  repeal  one  of  the  chief 
causes  of  the  popularity  of  that  of  Jefferson.  If,  however,  seditious 
libels  are  to  be  prosecuted,  it  is  well  to  keep  in  mind  the  noble 
words  of  princes  from  whose  edicts  the  English  common  law,  imbued 
as  it  is  in  so  many  other  respects  with  the  spirit  of  freedom,  has 
much,  in  reference  to  the  law  of  libel,  to  learn :  '*  Imppp.  Theodo- 
sius,  Arcadius  et  Honorius,  A.  A.  A.,  Rufino  P.  P.  Si  quis  mo- 
destiae  nescius  et  pudoris  ignarus  improbo  petulantique  maledicto 
nomina  nostra  crediderit  lacessenda,  ac  temulentia  turbulentus  ob- 

'*  An    intention   to   show  that  her    Periy,  2  Camp.  398 ;  R.  o.  Vincent,  9 
Majesty  has  been  misled  or  mistaken    C.  k  P.  91. 

in  her  measures,  or  to  point  oat  errors 

"Artiglb  94 
or  defects  i  n  the  goyernmen  t  or  constitu- 
tion as  by  law  established,  with  a  view        **  I^esumption  as  to  Intention, — In  de- 

to  their  reformation,  or  to  excite  her  termining  whether  the  intention  with 

Majesty's  subjects  to  attempt  by  lawful  which  any  words  were  spoken,  any 

means  the  alteration  of  any  matter  in  document  was  published,  or  any  agree- 

Church  or  State  by  law  established,  or  ment  was  made,  was  or  was  not  sedi- 

to  point  out,  in  order  to  their  removal,  tious,  every  person  must  be  deemed  to 

matters  which  are  producing,  or  have  intend  the  consequences  which  would 

a    tendency    to   produce,   feelings    of  naturally  follow  from  his  conduct  at  the 

hatred  and  ill-will  between  classes  of  time  and  under  the  circumstances  in 

her  Majesty's  subjects,  is  not  a  sedi-  which  he  so  conducted  himself." 
tious  intention.    R.   v.  Lambert  and 
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CHAP.  xxulJ  libsl.  [§  1612. 

trectator  temporam  nostrorum  fuerit,  eum  paenae  nolumus  9vMvr 
gari  neque  durum  aliquid  nee  asperum  %u%tinere^  quoniam,  H  ex 
levitate  proce%%erit^  contemnenduin  esty  91  ex  insaniay  miseratione 
dignimmum^  si  ab  injuria^  remittendum.^^^ 

§  1612.  Libels  on  the  executive,  if  couched  in  such  a  shape  as  to 
bring  the  government  into  contempt,  are  by  the  English 
common  law  the  subjects  of  penal  prosecution.*    Whether  on  execo- 
the  defendant  really  intended  by  his  publication  to  alien-   ^^^^* 
ate  the  affections  of  the  people  from  the  government,  has  been  held 
by  Lord  Ellenborough  not  to  be  material.'    But  to  this  it  may  be 
properly  objected  that  though  a  mixture  of  other  motives  is  no  de- 
fence,^ yet  to  a  seditious  libel  either  a  seditious  motive  is  essential, 
or  such  recklessness  as  in  itself  implies  criminal  liability.     And  if 
there  be  reasonable  ground  for  a  belief  by  the  defendant  in  the 
facts  stated,  and  no  proof  of  malice,  censures  of  this  class  are  not 
indictable.' 

■  L.  nn.  Cod.  si  qnis  imperatori  ma-  disrepnte."  Bythe  statnte,  afterwards 

ledizerit  (9.  7).  repealed,  nnder  which  tbia  prosecution 

*  See  4  Black.  Com.  423 ;  R.  v,  Har-  took  place,  *'  the  Jnrj  have  a  right  to 
Vey,  2  B.  &  C.  257 ;  3  D.  &  R.  464 ;  R.  determine  the  law  and  the  fact,  under 
V.  Cobbett,  Holt  on  Libel,  114 ;  Starkie  the  direction  of  the  court,  as  in  other 
on  Libel,  522,  and  oommentSy  n^a^  i  cases."  The  salient  point  of  the  libel 
1611.  was  as  follows:  ''Whenever  I  shall, 

*  R.  V.  Burdett,  4  B,  &  Aid.  95 ;  R.  on  the  part  of  the  executive,  see  every 
V.  Harvey,  2  B.  &  C.  257 ;  3  D.  &  R.  consideration  of  the  public  welfare 
464.  swallowed  up  in  a  continual  grasp  for 

In  U.  S.  V.  Ljon,  Whart.  St.  Tr.  336,  power,  in  an  unbounded  thirst  for  ri- 
the  indictment  being  for  a  libel,  the  diculous  pomp,  foolish  adulation,  and 
object  of  which  was  *'to  stir  up  sedi-  selfish  avarice,"  etc.  The  defendant, 
tion  and  to  bring  the  President  and  the  then  a  member  of  Congress,  was  con- 
government  of  the  United  States  into  victed,  imprisoned,  and  fined.  The 
contempt,"  Judge  Paterson,  in  charg-  prosecution,  however,  was  impolitic,  if 
ing  the  jury,  said,  *'  The  only  question  within  the  letter  of  the  statute ;  and 
you  are  to  consider  is  that  which  the  was  followed  soon  afterwards  by  the 
record  submits  to  you.  Did  Mr.  Lyon  repeal  of  the  statute  and  the  overthrow 
publish  the  writing  given  in  the  in-  of  the  party  in  power.  ''  The  bringing 
dictment?  Did  he  do  so  seditiously?  the  government  into  contempt,"  al- 
•  .  .  .  As  to  the  second  point  you  leged  by  the  indictment,  was  done  far 
will  have  to  consider  whether  language  more  effectively  by  the  prosecution  than 
such  as  that  here  complained  of  could  by  the  libel, 
have  been  uttered  with  any  other  in-  *  SuprOf  §  119. 
tent  than  that  of  making  odious  or  *  See  Brightly *8  Penn.  Dig.  1631^ 
contemptible  the  President  and  govern-  citing  Com*  v.  Reed,  30  Leg.  Int.  424. 
ment,  and  bringing  them  both  into 
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§  1612  a.]  0RUIS8.  [book  il 

§  1612  0.  According  to  Sir  J.  F.  Stephen,  ^^  Every  one  is  guilty 
of  a  misdemeanor  who  publishes  any  libel  tending  to  de- 
OD  foreign  grade,  revile,  or  expose  to  hatred  and  contempt  any  for- 
powera.  ^j^  prince  or  potentate,  ambassador,  or  other  foreign 
dignitary,  with  intent  to  disturb  peace  and  friendship  between  the 
United  Kingdom  and  the  country  to  which  any  such  person  be- 
longs."' No  doubt  this  is  the  rule  at  common  law,  whenever  the 
intent  and  effect  are  to  stir  up  ill  feeling  with  the  power  assailed. 
Such  a  prosecution  may  be  instituted  in  a  State  court.'     By 

1  Steph.  Dig.  G.  L.  art.  99.    To  thin  tnre,  and  provoke  a  war  between  the 

is  appended  the  following  note :  ''R.  v.  sister  repablics,  and  seem  calculated 

D'Eon,  1   Blac.   510 ;  R.   i;.   Lord  O.  to  villify,  nay  to  subvert,  all  repnbli- 

Gordon,   22  St.  Tr.   213-233.      (This  can  gOTernments  whatever, 
was  the  case  of  a  libel  on  Marie  An-        **  Impressed  with  the  dnties  of  my 

toinette  seven  years  after  the  defend-  station,  I  have  nsed  some  endeavors 

ant's  acquittal  for  high  treason.)    R,  for  checking  these  evils,  by  binding 

V.  Vint  (1801).    Vint  wrote  of  the  Enk-  over  the  editor  and  printer  of  one  of 

peror  Paul,  '  The  Bmperor  of  Russia  is  them,  licentious  and  virulent  beyond 

rendering  himself   obnoxious    to   his  all  former  example,  to  his  good  beha* 

subjects  by  various  acts  of  tyranny,  vior;   but  he  still  perseveres  in  his 

and  ridiculous  in  the  eyes  of  Europe  by  nefarious  publications  ;   he  has  ran- 

his  inconsistency.'    Starkie,  by  Folk-  sacked  our  language  for  terms  of  insult 

ard,  669.    R.  v,  Peltier,  28  St.  Tr.  629 ;  and  reproach,  and  for  the  basest  accn- 

6th  Rep.  C.  L.  Com.  art.  60,  p.  34."  sations  against  every  ruler  and  distin- 

*  In  Chief  Justice  McKean's  charge  guished  character  in  France  and  Spain 
to  the  grand  Jury  of  Philadelphia,  in  with  whom  we  chance  to  have  any  in- 
1797,  in  view  of  the  prosecution  of  tercourse,  which  it  is  scarce  in  nature 
Cobbett  for  libelling  the  Spanish  min-  to  forgive ;  in  brief,  he  braves  his  ro- 
ister, occurs  the  following : —  cognizance  and  the  laws.     It  is  now 

"  At  a  time  when  misunderstandings  with  you,  gentlemen  of  the  grand  Jury, 

prevail  between  the  Republic  of  France  to  animadvert  on  his  conduct ;  without 

and  the  United  States,  and  when  our  your  aid  it  cannot  be  corrected.    The 

general    government    have  appointed  government  that  will  not  disoounte- 

public  ministers  to  endeavor  to  effect  nance,  may  be  thought  to  adopt  it,  and 

their  removal,  and  restore  the  former  be  deemed  Justly  chargeable  with  all 

harmony,  some  of  the  Journals  or  news-  the  consequences, 
papers  in  the  city  of  Philadelphia  have        **  Every  nation  ought  to  avoid  giving 

teemed  with  the  most  irritating  inveo-  any  real  offence    to  another.      Some 

tives,  couched  in  the  most  vulgar  and  medals  and  dull  Jests  are  mentioned 

opprobrious  language,  not  only  against  and  represented  as  a  ground  of  quarrel 

the  French  nation,  and  their  allies,  but  between  the  English  and  Dutch  in  1672, 

the  very  men  in  power  with  whom  the  and  likewise  called  Louis  the  XIV.  to 

ministers  of  our  country  are  sent  to  make  an  expedition  into  the  United 

negotiate.    These  publications  have  an  Provinces  of  the  Netherlands  in  the 

evident  tendency,  not  only  to  frustrate  same  year,  and  nearly  ruined  the  oom« 

a  reconciliation,  but  to  create  a  rup-  monwealth. 
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CHAP.  ZXIX.]  LIBEL.  [§  1615. 

Statute  in  England  offences  of  this  class  are  subjected  to  distinc- 
tive penalties.^ 

§  1613.  Libels  on  the  legislature  may  be  regarded  not  only  as 
tendin&c  to  breaches  of  the  peace,  but  as  high  breaches 
of  pnvilege.'    They  may  also  be  punished  as  contempts,   on  legisia- 
But  while  it  may  be  proper  to  prosecute  criminally  the   ***"* 
author  of  a  libel  charging  a  legislator  with  corruption,  criticisms,  no 
matter  how  severe,  on  a  legiilature^  are  within  the  range  of  the  lib- 
erty of  the  press,  unless  the  intention  and  effect  be  seditious.' 

§  1614.  Intemperate  reflections  on  the  proceedings  of  courts  of 
justice,  when  bringing  public  justice  into  contempt,  are  soofiibeiB 
distinctively  libellous.*  As  hereafter  seen,  it  is  libellous  ^^  courts, 
even  to  publish  a  correct  account  of  judicial  proceedings  if  accom- 
panied with  comments  and  insinuations  tending  to  asperse  a  man's 
character.'  It  is  libellous,  also,  to  charge  a  judge  or  jury  with 
malice  or  corruption.'  But  a  constitutional  guaranty  of  freedom  of 
speech  applies  under  the  same  limitations  to  the  judiciary  as  to 
other  oflBcials.' 

§  1615.  Seditious  words,  though  not  in  writing,  are  of  themselves 

''We  are  sorry  to  find  onrendeayors  tary  Praotioe,  §  3;  Anderson's  Case, 

in  this  way  have  not  been   attended  Jonrn.   of   Congress,    January,    1818. 

with  all  the  good  effects  that  were  ex-  Compare  discussion  of  Hansard's  Case 

]>ected  from  them ;  however,  we  are  in  Lord  Denman's  Life, 

determined  to  pursue  the  prevailing  *  Infra,  §  1634. 

vice  of  the  times  with  zeal  and  indig-  «  Holt's  Law  of  Lihel,  170 ;  1  Hawk, 

nation,  that  crimes  may  no  longer  ap-  c.  73,  s.  8 ;  R.  v.  White,  1  Camph.  359, 

pear  less  odious  for  being  fashionable,  n. ;  R.  p.  Collins,  9  C.  &  P.  456 ;  R.  v. 

nor  the  more  secure  from  punishment  Staples,  Andr.  228 ;  Com.  v.  Snelling, 

fh>m  being  popular."  15  Pick.  321 ;  Foster  v.  Com.,  8  W.  & 

The  indictment  was  ignored,  so  the  S,  77.    See  Whart.  Preo.  944. 

prosecution    went    no    further.      Bee  *  Com.   p.  Blanding,   3  Pick.   304; 

Whart.  State  Tr.  323,  for  full  report.  Thomas  v.  Croswell,  7  Johns.  264.     A 

1  R.  p.  Most,  L.  R.  7  Q.  B.  D.  244,  fair  and  strict  report,  however,  is  no 

cited  supra,  §  179.  libel.     Lewis  p.  Walter,  4  B.  &  Aid. 

«  See  Sir  W.   W.   Wynne,   on  the  605.     See  infra,  §  1639. 

House  of  Commons.     See,  also,  1  Mod.  <  R.  p.  Spiller,  3  Show.  207  ;  Com. 

144  ;  2  Ld.  Raym.  938  ;  1  Wils.  299 ;  p.  Wright,  1  Cush.  46,  and  cases  cited 

8  Term  R.  314 ;    14  East,  1.     In  this  ntpra,  §  1595. 

country  may  be  noticed  Wm.  Ketalta's  As  to  justices  of  the  peace,  see  R.  p. 

Case,  Jonm.  Assembly  of  New  York,  Staples,  Andr.  228. 

1795  ;  George  Clarke's  Case,  Ibid.  1810,  ^  storey  p.  People,  79  111.  45. 
Journ.  of  Senate ;  Jefferson  Parliamen- 
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§  1617.]  CRIMSS.  [BOOK  11. 

indictable  when  publicly  uttered  with  malicious  intent.*  Great 
particularity,  however,  as  in  indictments  for  obscene  or 
8^k>a8  profane  words,  is  requisite  ;  for  prosecutions  of  this  class 
di^^  bi  ^^  ^^^  perilous  agencies,  and  should  be  kept  within  bounds. 
Thus,  any  variance  in  substance  will  be  fatal ;  as  where 
the  words  were  set  out  in  the  indictment  in  the  third  person,  ^'  He 
19^"  etc.,  and  proved  to  have  been  spoken  in  the  second  person, 
'*  You  arCy^  etc.  ;*  and  where  the  words  set  out  imported  they  were 
spoken  of  a  thing  then  present,  and  the  words  were  proved  to  have 
been  spoken  of  a  thing  not  then  present.' 

§  1616.  Slanderous  words  spoken  to  a  magistrate,  when  in  the 
execution  of  his  office,  are  of  themselves  indictable.* 

§  1617.  Where  the  alleged  libellous  writing  reflects  on  the  char- 
Pubiic  offl-  acter  of  a  public  officer  or  professional  man,  as  such,  it 
cutinL^*^  is  not  in  general  necessary  to  prove  his  appointment  to 
need  not  the  office,  or  admission  to  the  profession,  because  that  is 
appoint-  in  almost  all  cases  either  directly  or  impliedly  admitted 
"®°'*  by  the  libel  itself  ;•  proof  that  he  was  in  the  habit  of  act- 

ing as  such  officer  or  professional  man  would,  in  that  case,  be  suffi- 
cient ;  but  if  the  gist  of  the  libel  be  that  the  prosecutor  had  acted 
in  a  particular  office  without  proper  appointment,  it  is  said  to  be 
essential  to  prove  such  appointment.* 

I  Cro.  Jac.  407 ;    2  W.  Blac.  790.  >  R.  v.  Berry ^  4  T.  R.  217.    See  «»- 

Whart.  Preo.  961 ;  Wbart.  Cr.  PI.  &  pra^  §  1609. 

Pr.  §  203.  •  Walters  o.  Maoe,  2  B.  &  Aid.  756  ; 

In  the  English  Draft  Code  of  1879  we  Updegraff  v.  Com.,  11  S.  &  R.  394.  Corn- 
have  the  following  ; —  pare  R.  v.  Fassell,  3  Cos  C.  C.  291 ; 

**  Seditioua  words  are  words  ezpres-  R.  v.  Crowe,  Ibid.  123. 

sive  of,  or  intended  to  carry  into  eze-  ^  R.  v.   Pocock,  2  Str.  1157 ;  R.  v, 

oution,  or  excite  others  to  carry  into  Weltje,   2  Camp.  142 ;   2  Salk.   698. 

execntion,  a  seditions  intention.''     As  Whart.  Cr.  PI.  &  Pr.  §§  203,  965. 

to  this  the  commissioners  say  :   "  On  *  Supra,  §§   1570, 1589  ;  Whart.  Cr. 

this  very  delicate  subject  we  do  not  Bv.  §§  164,  833 :  4  T.  R.  366 ;  1   B.  & 

undertake  to  suggest  any  alteration  of  P.  (N.  R.  )  196,  208  ;  Jones  v,  Stevens, 

the  law.    It  is  not  easy  to  find  explicit  11  Price,  235 ;  Pearoe  v.  Whale,  5  B. 

authority  earlier  than  Frost's  Case  (22  k  C.  38. 

St.  Tr.  471,  tried  before  Lord  Eldon  in  *  Whart.  Cr.  Ev.  §§  164,  835  ;  Smith 

1793)  for  the  proposition,  that  to  speak  r.  Taylor,  1  B.  &  P.  (N.  R.  )  196  ;  11 

seditious  words  is  an  indictable   of-  Mod.  308  ;  4  M.  &  S.  548  ;  1  Ad.  &  El. 

fence."    Sec.  102.  695 ;    3  Ring.  432.      iStipra,    §§   648 
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V.   PUBLICATION. 

§  1618.  Publication  of  a  libel  is  doing  any  act  which  is  likely  to 
expose  its  contents  to  another^s  observation.^     Hence 
evidence  which  shows  that  a  libel  came  to  the  hands  of  Jo  be  seen 

by  third 

the  person  libelled*  may  amount  inferentially  to  proof  of  penoD. 
publication.'    Exhibition  to  a  single  person  is  enough ; 
and  this  applies  in  cases  of  an  obscene  libel  which  such  other  person 
desires  to  see  for  the  purpose  of  prosecution.^ 

§  1619.  A  publication  consisting  solely  in  exhibition  to  the  party 
libelled  is  wanting  in  one  of  the  necessary  constituents  of  ^^  ^ ... 
a  libel ;  namely,  exposure  of  the  party  libelled  to  public  Ib  in  sealed 
contempt.  Hence,  when  the  libel  is  in  a  sealed  letter  sent  tent  to  pro* 
by  mail,  the  indictment  must  charge  that  it  was  sent  with  ^^^  of 

1  Com.  V.  Dorrancd,  14  Phila.  671.  the  person  who  actually  sells  or  ex- 

*  R.  9.  Burdett,  4  B.  &  Al.  95  ;  R.  v,  hibits  it,  bnt  also  by  his  master,  if  his 
Wegener,  2  Stark.  (N.  P.)  245  ;  R.  v.  master  has  given  him  general  anthor- 
Brooke,  7  Cox  C.  C.  251 ;  State  v.  ity  to  sell  or  exhibit  for  his  master's 
Avery,  7  Conn.  268  ;  Hodges  v.  State,  profit  articles  of  that  kind. 

5  Hnmph.  112;  Swindle  v.   State,  2  <*  Provided,  that  whenever,  npon  the 

Yerg.  581 ;    State  v.  HoUon,  12  Lea,  trial  of  any  person  for  the  publication 

482.  of   a    libel,  evidence  has  been  given 

*  R.  V,  Bardett,  4  B.  &  Al.  95 ;  B.  which  establishes  a  presumptive  case 
9.  Wegener,  2  Stark.  (N.  P.)  246.  of  publication  against  the  defendant, 
See  State  v.  Avery,  7  Conn.  268 ;  by  the  act  of  any  other  person  by  his 
Hazleton  Coal  Co.  v.  Megargel,  4  authority,  the  defendant  may  prove 
Barr,  324  ;  Swindle  v.  State,  2  Yerg.  that  such  publication  was  made  with- 
581.  out  his  authority,  consent  or  knowl- 

According  to  Sir  J,  F.  Stephen  (I>ig.  edge,  and  that  the  said  publication  did 

Cr.  L.  art.  270),  to  publish  a  libel  *'  is  not  arise  from  any  want  of  due  care  or 

to  deliver  it,  read  it,  or  communicate  caution  on  his  part." 

its  purport  in  any  other  manner,  or  to  The  law  is  thus  given  by  the  Eng- 

exhibit  it  to  any  person  other  than  the  lish    Commissioners    of    1879,    Draft 

person  libelled,  provided  that  the  person  Code,  p.  Ill  :— 

making  the  publication  knows,  or  has  '*  Publishing  a  defismatory  or  other 

an  opportunity  of  knowing,  the  con-  libel  is  exhibiting  it  in  public,  orcaus- 

tents  of  the  libel  [(submitted)  if  it  is  ing  it  to  be  read  or  seen,  or  showing  or 

expressed  in  words,  or  its  meaning  if  delivering  it,  or  causing  it  to  be  shown 

it  is  expressed  otherwise.]"  or  delivered,  with  a  view  to  its  being 

'*  A  libel,  published  in  the  ordinary  read  or  seen  by  the  person  defamed,  if 

course  of  the  business  of  any  person  any,  or  by  any  other  person." 

whose  trade  it  is  to  deal  in  articles  of  <  R.  v.   Carlisle,  1   Cox  C.  C.  229. 

the  kind  to  which  the  libel  belongs,  is  Infra^  S  1828. 
deemed  to  be  published,  not  only  by 
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8  1621.] 


CRIMES. 


^BOOKH, 


b^*h  reed*  ^^®  intention  of  provoking  a  breach  of  the  peace,  or  other 
misdemeanor.^      But  it  haa  been  held    that  the   mere 
posting  a  sealed  libel  is  an  attempt.' 

§  1620.  In  cases  of  mailed  libels,  the  defendant  may  be  indicted 
_  for  a  publication  either  in  the  county  in  which  the  letter 

Venue  may  *  •' 

be  iu  place  was  mailed,'  or  in  that  to  which  it  was  directed.  If  a 
raaifing  or  ^^bel  be  written  in  one  county,  and  sent  by  post  addressed 
of  delivery,  ^^  ^  person  in  another  county,  or  its  publication  in  another 
county  be  in  any  way  consented  to,  this  is  evidence  of  a  publication 
in  the  latter  county.^  And  if  a  libellous  letter  be  sent  by  the  post 
addressed  to  a  party  out  of  the  county  in  which  the  venue  is  laid, 
but  it  is  first  received  by  him  within  that  county,  this  is  a  suflBcient 
publication.'  Both  the  place  of  forwarding  and  the  place  of  publi- 
cation have,  it  seems,  jurisdiction.' 

§  1621.  It  is  said,  however,  that  the  post-mark  of  a  particular 

place  within  the  county,  upon  a  letter  containing  the 

^^J^***^'  libel,  is  no  evidence  of  a  posting  in  that  county ;  for  the 

evidence  of  post-mark  misht  be  forged.'     But  it  would  seem  that 

mailing.         *^  ,         "._  "-  ,,  ..,, 

post-marks  are  evidence  that  the  letters  on  which  they 
are  printed  were  in  the  office  post-marked,  at  the  date  thereby 
specified.'  The  better  opinion  is,  that  the  post-mark  is  primd  facie 
evidence  that  the  letter  was  put  into  the  office  at  the  place  marked,' 
and  that  it  was  received  by  the  person  to  whom  it  was  addressed 
when  the  address  is  correct.^' 


■  R.  V.  Wegener,  2  Stark.  (N.  P.) 
245  ;  Hodgee  v.  State,  5  Hamph.  112 ; 
1  Hawk.  c.  73,  a.  11.  That  a  poatal 
card  is  a  publication,  see  Robinson  v, 
Jones,  20  Alb.  L.  J.  202. 

*  Hodges  0.  State,  ut  sup, 

•  R.  V,  Burdett,  4  B.  &  Al.  95 ;  U.  S. 
r.  Worrall,  1  Dall.  388;  Whart.  St. 
Tr.  189 ;  Com.  v.  Dorranoe,  14  Phila. 
671.  See,  fully,  tupra,  §  288 ;  and  see, 
particularly,  Whart  Cr.  Br.  §  113. 

<  Seyen  Bishops'  Case,  12  How.  St. 
Tr.  331,  332 ;  R.  v.  Jones,  4  Cox  C.  C. 
198 ;  1  Den.  C.  G.  551 ;  Whart.  Cr. 
By.  §  113. 
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*  R.  V.  Watson,  1  Camp.  215. 

•  Supra,  §  288.  See  22  Albany  L.  J. 
505 ;  6  Crim.  Law.  Mag.  175. 

T  Ibid.     See  Whart.  on  Br.  §  1325. 

•  See  R.  V.  Plumer,  R.  &  R.  264 ;  R. 
r.  Johnson,  7  Bast,  65. 

*  R.  r.  Johnson,  7  Bast,  65  ;  Fletcher 
9.  Braddyll,  3  Stark.  (N.  P.)  64;  2 
Stark,  on  Slan.  36,  38 ;  and  see  oases 
in  Whart.  on  Br.  §  1325. 

IB  Shipley  v.  Todhunter,  7  C.  &  P. 
680  ;  Warren  v,  Warren,  4  Tyrw.  850 ; 
New  HaTen  Bk.  o.  Mitchell,  15  Conn. 
206 ;  Callan  v,  Qaylord,  3  Watta,  321 ; 
2  Qreenl.  on  Bt.  §  416. 


CHAP.  ZXIX.]  UBBU  [§  1027. 

§  1622.  Selling  the  libel  to  the  agent  of  the  person  libelled  is 
publication.^   So  the  delivery  of  a  newspaper  to  the  officer 

«..  n.>i^ii>*i^  •  Selling  is 

of  the  stamp-office  is  a  sufficient  publication  to  sustain  an  pabUca- 
indictment  for  a  libel  in  that  paper,  inasmuch  as  the  ^^^^' 
officer  would  at  all  events  have  an  opportunity  of  reading  the  libel 
himself.' 

§  1623.  A  party  who  communicates  libellous  matter  to  another, 
witii  a  view  to  its  publication,  is  guilty  of  publishing,  on      ^^^^^ 
the  principle  that  in  misdemeanors  all  participants  are   is  princi- 
principals.'    And  one  who  furnishes  the  facts  of  a  libel  ^' 
published  in  a  paper,  and  consents  to  its  publication,  is  indictable 
for  the  libel.^ 

§  1624.  Printing  is  not  sufficient  proof  of  publication,   priDting 
as  the  writer  may  have  acted  as  compositor  and  pressman  p^^^^^ 
himself.*  ^^^' 

§  1625.  Where  a  libel  was  published  in  a  newspaper  printed  in 
the  State  of  Rhode  Island,  but  which  usually  circulated 
in  a  county  in  Massachusetts,  and  the  number  containing  pr^f^*J*®° 
the  libel  was  actually  circulated  in  such  county,  it  was  held   pubiica- 
that  this  was  evidence  of  a  publication  in  such  county.  * 

§  1626.  The  identical  libel  published  must  be  produced ;  though 
where  it  is  in  the  prisoner's  exclusive  possession,  or  has  ^^^ 
been  lost  or  destroyed,  or  where,  from  other  circum-   obtainable 
stances,  its  production  is  out  of  the  power  of  the  prose-  proof  is 
cutor,  then,  as  in  other  cases  of  non-producible  papers,  •^™^*^^®' 
secondary  evidence  is  admissible  of  its  contents.' 

§  1627.  Evidence  that  the  libel  was  purchased  in  a  bookseller's 
shop,  or  at  a  newspaper  office,  or  the  office  of  a  news- 
vendor,  of  a  servant  there,  in  the  course  of  business,  will  sponsible 
at  common  law  maiatain  a  count,  charging  the  master  '»' *«"""• 
with  having  published  it,^  even  though  it  be  proved  that  the  master 

1  Brunswiok  v,  Harmer,  14  Q.  B.  •  Com.  r.  Blanding,  3  Piok.  304. 

185.  '  Johnson  v,  Hudson,  7  Ad.  &  El. 

•  R.  p.  Amphlit,  6  D.  &  R.  126 ;  4  233 ;  Huff  v.  Bennett,  2  Sand.  703 ; 
B.  &  C.  35.  Whart.  Cr.  Ev.  §  199. 

•  Adams  v.  Kellj,  R.  &  M.  (N.  P.)  •  Infra,  §  1649 ;  4  Bao.  Abr.  Libel,  b. 
167 ;  R.  V.  Cooper,  8  Q.  B.  533 ;  Clay  2 ;  R.  &.  Almon,  5  Burr,  2686 ;  Com. 
v.  People,  86  111.  147.  v.  Morgan,  107  Mass.  199.    See  Com. 

«  Claj  0.  People,  86  III.  147.  v.  Gillespie,  7  S.  &  R.  469,  per  Dun- 

•  B.  V.  Lovett,  9  C.  &  P.  462.  oan,  J. 
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§  1627.]                               CBiMBS.  [book  il 

was  not  privy  to  it,'  though  the  better  view  is  that  the  publisher  is 
not  responsible  unless  negligent.' 

*  R.   V,  Walter,   3  Bsp.   21  ;  R.  r,  waaproperly  withdraw n  from  the  jary. 

Gatch,  M.  &  M.  433^  Atty.-G.  r.  Sid-  R.  v.  Holbrook,  L.  R.  3  Q.  B.  D.  60 ; 

den,  1  C.  &  J.  220 ;  Com.  v,  Willard,  14  Cox  C.  C.  185.    For  second  trial,  eee 

9  Weekly 'Notes,  524.    See  fully  fupra,  infra,  §   1649;    compare  London  Law 

§§  246  et  Beq.  Times,  Not.  15,  1879,  p.  48.     And  see 

'  Infra,  §  1649.  R.  v.  Alexander,   71  Loudon  Law  T. 

Under  Lord  Campbell's  Act  (6  &  7  (Jonm.)  41. 
Yiot.  0.96),  the  publisher  is  not  respon-  In  R.  v.  Foote  (and  Ramsay),  48  L. 
Bible  for  his  servant's  independent  act,  T.  N.  S.  733,  Lord  Coleridge,  C.  J.,  in 
in  cases  where  the  master  is  non-negli-  charging  the  Jury,  said  :  *'  As  to  the 
gently  ignorant  of  the  act.  Under  this  matter  of  publication,  the  law  has  been 
act,  on  the  trial  of  a  criminal  informa-  altered  in  most  important  respects  by  a 
tion  against  the  defendants  for  a  libel  statute  passed  early  in  the  reign  of  the 
published  in  a  newspaper  of  which  present  queen— '6  &  7  Vict.  c.  96.  It 
they  were  proprietors,  it  appeared  that  used  to  be  the  law  that  the  proprietor 
each  of  them  managed  a  different  de-  of  a  newspaper  was  criminally,  not 
partment  of  the  newspaper,  but  that  merely  civilly,  but  criminally  respon- 
the  duty  of  editing  what  was  called  sible  for  a  libel  inserted  in  his  paper, 
the  literary  department  was  left  by  and  that  a  bookseller  or  publisher  was 
them  entirely  to  an  editor  whom  they  criminally  responsible  for  a  libel  in 
had  appointed,  named  G.  The  libel  any  book  which  was  sold  or  published 
in  question  was  inserted  in  the  paper  under  his  authority,  even  though  tbe 
by  G.  without  the  express  authority,  newspaper  proprietor,  or  the  bookseller 
consent,  or  knowledge  of  the  defend-  or  publisher  did  not  know  of  or  author- 
ants.  The  judge  having  directed  a  ize  the  insertion  of  any  libel,  and  did 
▼erdiot  of  guilty  against  the  defend-  not  even  know  of  its  existenoe.  But  this 
ants,  it  was  ruled  by  Cockbnm,  C.  J.,  in  the  criminal  law  was  an  anomaly 
and  Lush,  J.,  that  there  must  be  a  new  and  a  grievance  which  the  statute  I 
trial ;  for  upon  the  true  construction  of  have  referred  to  was,  in  its  seventh 
6  &  7  Vict.  c.  96,  8.  7,  the  libel  was  section,  intended  to  remedy.  That 
published  without  the  defendant's  au-  section  came  to  be  considered  in  the 
thority,  consent,  or  knowledge,  and  it  case  of  Reg.  v.  Holbrook,  in  which  a 
was  a  question  for  the  Jury  whether  the  gross  libel  on  the  town  Clerk  of  Ports- 
publication  arose  from  any  want  of  due  mouth  had  been  published  in  a  Ports- 
care  and  caution  on  their  part.  It  was  mouth  newspaper.  The  case  was  twice 
held  by  Mellor,  J.,  dissenting,  that  the  tried  at  Winchester,  first  before  Lord 
defendants,  having  for  their  own  bene-  Justice  Lindley,  and  secondly  before 
fit  employed  an  editor  to  manage  a  par-  Mr.  Justice  Grove.  On  each  occasion 
ticular  department  of  the  newspaper,  the  ruling  of  the  Judge  who  tried  the 
and  given  him  full  discretion  as  to  the  case,  was  questioned  in  the  Queen's 
articles  to  be  inserted  in  it,  must  be  Bench  in  the  time  of  my  predecessor  in 
taken  to  have  consented  to  the  publi-  this  seat ;  on  such  occasion  by  the 
cation  of  the  libel  by  him ;  that  6  &  7  same  three  judges.  Lord  Chief  Justice 
Vict.  c.  96,  s.  7,  had  no  application  to  Cockbnm,  and  Mellor,  and  Lush,  JJ. ; 
the  facts  proved;   and  that  the  case  on  each  ocoasion  there  was  the  same 
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CHAP.  XXIX.]  LIBBL.  [§  1629. 

§  1628.  The  admission  of  the  defendant  himself,  of  the   Admissiona 
fact  of  his  concern  in  the  libel,  is  suflScient,*  but  does  not  ub/i.^"^^^ 
prove  that  he  published  it  in  a  particular  county.' 

§  1628  a.  Corporations,  in  conformity  with  the  rules  corpora- 
heretofore  given,"  may  be  indicted  for  libel.*  **<>'"• 

VI.   WHAT  COMMUNICATIONS   ARK  KlIVILKaKD.* 

1.  From  the  Rdation  qf  the  Parties. 

§  1629.  A  publication,  though  defamatory,  yet  if  written  bond 
fide,  or  in  confidence,  or  with  a  view  of  investigating  a  fact  in  which 

difference  of  opinion,  the  Lord  Chief  In  Com.  v,  McClnre,  3  Weekly  Notes, 

Justice,  and  Lush,  J.,  holding  one  waj,  58,  it  was  held  that  under  a  prorision 

and  Mellor,  J.,  the  other.    But,  not-  in     the    Pennsylvania    Constitution, 

withstanding  this  difference  of  opinion,  where  a  libel  relates  to  matter  proper- 

the  case  is  a  binding  authority  upon  for  public  inyestigation,  and  is  pub- 

me,  and  I  lay  down  the  law  to  you  in  lished  Without  negligence  or  malice, 

the  terse  and  clear  language  of  Mr.  the  publisher  is  not  responsible.    See 

Justice  Lush.     ''The  effect  of  the  stat-  mipra,  §§  246  et  aeq, 

Qte,'  says  he  (4  L.  R.  Q.  B.  50),  'read  i  Com.  v.  Guild,  Thaoh.  C.  C.  829 ; 

by  the  light  of  previous  decisions,  and  Townsh.  on  Bland.  495  a. 

read  so  as  to  make  it  remedial,  must  '  Seven  Bishops*  Case,  12  How.  St. 

be,  that  an  authority  from  the  proprie-  Tr.  S31.    See  Whart.  on  Ev.  §§  623  et 

tor  of  a  newspaper  to  the  editor  or  pub-  Mg, 

lisher  to  publish  what  is  libellous,  is  *  Supra,  §§  91  «f  seq. 

no  longer  to  be,  as  it  formerly  was,  a  <  R.  v.  Watson,  2  T.  R.  199 ;  State  v. 

presumption  of  law,  but  a  question  of  Atchison,  3  Lea,  729.    Supra,  §  173. 

fact.     Before  the  act  the  only  question  This  wss  a  case  of  a  newspaper  cor- 

of  fact  was,  whether  the  defendant  poration  whose  organ  called  the  prose- 

authorised  the  publication  of  the  pa-  outers  "a  scoundrelly  ring."    Unless 

per,  now  it  is  whether  he  authorized  the  position  in  the  text  be  sustained, 

the  publication  of  the  libel.    ...  all  that  would  be  necessary  to  give  im- 

Criminal  intention  is  not  to  be  pre-  punity  to  libels  would  be  to  have  them 

sumed,  but  is  to  be  proved,  and  in  the  published  by  corporations. 

Absence  of  evidence  to  the  contrary,  *  Sir  J.  F.  Stephen,  in  note  zvi.  to 

a  person  who  employs  another  to  do  a  his  Dig.  of  Cr.  Law,  says  :— 

lawful  act,  t.«.,  to  publish,  is  to  be  ''The  word 'malicious,' in  reference 

taken  to  authorise  him  to  do  it  in  a  to  the  offence  of  libel,  has* been  elab- 

lawful  and  not  in  an  unhtwful  man-  orated  by  the  Judges  into  a  whole  body 

ner.'    Such  is  now  the  law  laid  down  of  doctrine  on  the  subject,  in  the  same 

in  admirable  language  by  great  author-  sort  of  way  as  the  words  '  malice  afore- 

ity,  and  it  is  for  you  to  say  whether  thought,'  in  the  definition  of  murder, 

according  to  the  law  as  so  laid  down  "  The  process  was  of  this  sort.    Mal- 

these  defendants  (either   or  both  of  ice  was  first  divided  into  malice  in  fact 

them)  did  or  did  not  authorise  the  and  malice  in  law-— malice  in  fact  being 

publication  of  these  libels."  i>er8onal  spite,  and  malice  tn  law  being 
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§  1629.]                                           CBIMB9.  [BOOK  II. 

Bondjida      the  party  makiDf;  it  is  interested,  may  not  be  a  libel.^ 

per^ai^'     ^  person,  also,  has  a  right  to  communicate  to  another 

caSons  are    ^^7  information  he  is  possessed  of  in  a  matter  in  which 
privileged,    thej  have  a  mutual  interest,  if  there  be  no  malice  or 
officiottsness.' 

defined  to  be  '  a  wrongful  act  done  in-  **  The  law  thus  falls  into  the  singn- 

teutiouall/,  and  without  Just  cause  or  lar  condition  of  a  see-saw  between  two 

excuse.'  legal  fictions— implied  malice  on  the 

<(  Inasmuch  as  the  publication  of  a  one  hand,  and  privilege,  absolute  or 

libel  must  always  be  intentional,  and  qualified,  on  the  other, 

inasmuch  as  the  courts  held  that  to  **  I  will  give  a  single  instance  of  the 

publish  defamatory  matter  of  another  intricacy  to  which  this  leads.   A.  writes 

was,  generally  speaking,  a  wrongful  of  B.  to  C,  '  B.  is  a  thief.'     Here  the 

act,  the  result  of  this  was  that  every  law  implies  malice  from  the  words  used, 

publication  of  defamatory  matter  was  It  appears  that  B.  was  a  servant,  who 

a  crime  unless  there  was  some  Just  had  been  employed  by  A.,  and  was 

cause  or  excuse  for  it.     What  amounts  trying  to  get  into  C.'s  employment,  and 

to  a  '  Just  cause  or  excuse'  was  de-  that  A.'s  letter  was  in  answer  to  an 

cided  by  a  multitude  of  cases.    The  inquiry  from  C.    Here  the  occasion  of 

phraseology  employed  in  their  decisions  publication  raises  a  qualified  privilege 

has  been  as  follows :  Defamatory  mat-  in  A.,  namely,  the  privilege  of  saying 

ter  which  it  was  considered  lawful  to  to  C.  that  B.  is  a  thief,  qualified  by  the 

publish  has  been  described  as  a  '  priv-  condition  that  A.  really  thinks  that  he 

ileged  communication.'    This  'privi-  is  one,  and  the  qualified  privilege  re- 

lege'  has  been  regarded  as  rebutting  bats  the  implied  malice  presumed  from 

the  presumption  of  malice  arising  firom  the  fact  of  publishing  the  defamatory 

the  fact  of  publication ;  and  it  has  matter.    B.,  however,  proves  not  only 

further    been   divided    into   absolute  that  he  was  not  a  thief,  but  that  A. 

privilege  and  qualified  privilege :  ab-  must  have  known  it  when  he  said  that 

solute,  if  it  Justifies  the  publication,  he  was.    This  raises  a  presumption  of 

whatever  may  be  the  state  of  mind  of  express  malice,  or  malice  in  fact,  in  A., 

the  publisher ;  qualified,  if  it  Justifies  and  proof  of  the  existence  of  express 

such  pul>lication  only  under  particular  malice    overturns     the    presumption 

circumstances,  as,  fbr  instance,  when  against  implied  malice  raised  by  the 

the  publisher  in  good  faith  believes  the  proof  of  the  qualified  privilege, 

defamatory  matter  to  be  true,  when  *' This  machinery  of  express  and  im- 

the  defamatory  matter  actually  is  true,  plied  malice,  and  qualified  and  abso- 

and  its  publication  is  for  the  public  lute  privilege,  is  only  a  roundabout 

good,  etc.  •  and  intricate  way  of  saying  that,  as  a 


1  See  infra,  §  1643.  to  marry,  is  a  privileged  oommunica- 
*  See  Moore  o.  Terrill,  4  B.  &  Ad.  tion,  and  not  actionable,  unless  malice 
871 ;  1  N.  &  M.  659.  Thus,  a  letter  be  shown.  Todd  v.  Hawkins,  2  M.  & 
f^om  a  son-in-law  to  his  mother-in-law,  R.  20 ;  8  C.  &  P.  88.  See  Home  v,  Ben- 
volunteering  advice  about  her  proposed  tinck,  2  B.  &  B.  130;  Townsh.  on 
^marriage,  and  containing  imputations  Sland.  322. 
«npon  the  person  whom  she  was  about 
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CHAP.  XXIX.]  LIBEL.  [§  1680. 

§  1630.  Meddlesomeness  is  the  test  in  lespect  to  purely  volunteer 
communications.    If  a  communication  be  merely  meddle-  „  , 

-  -.  -  Meddle- 

some— if  it  be  not  dictated  by  common  interests  or  by  somenessia 

any  distinctive  personal  duty — then  the  privilege  cannot  ®  ^**^ 
be  invoked.^  In  other  words,  ^^  The  publication  of  a  libel  is  not 
a  misdemeanor  if  the  defamatory  matter  published  is  honestly  be- 
lieved to  be  true  by  the  person  publishing  it,  and  if  the  relation 
between  the  parties  by  and  to  whom  the  publication  is  made  is  such 
that  the  person  publishing  is  under  any  legal,  moral,  or  social  duty 
to  publish  such  matter  to  the  person  to  whom  the  publication  is 
made,  or  has  a  legitimate  personal  interest  in  so  publishing  it,  pro- 
vided that  the  publication  does  not  exceed,  either  in  extent  or  in 
manner,  what  is  reasonably  sufficient  for  the  occasion."' 

general  rule,  it  is  a  crime  to  publisli  680.    The  following   are    among  the 

defamatory  matter ;    that  there  are,  leading  cases  on  this  point, 

however,   certain  exceptions    to  that  Where  B.,  a  tradesman,  is  dismissed 

mle,  by  virtue  of  which  it  is  not  a  from  serving  A.,  one  of  his  customers, 

crime  to  defame  a  man :— -  A.  stating  as  the  reason  of  it  that  B. 

'*  (a)    If  the  defamatory  matter  is  charged  for  goods  never  delivered,  and 

trne,   and  its  publication  is  for  the  B.  after  this  writes  a  letter  to  A.  vin- 

publicgood.  dicating   himself,  and  imputing   the 

''(&)  Although  the  defamatory  mat-  dishonesty  to  a  servant  of  A.,  this  is 

ter  is  false,  a  privileged  oommunication,  if  it  be 

'*  (i.)  If  the  libeller,  in  good  fkith,  done   bond  Jide,  and  without  malice, 

believes  it  to  be  true,  and  publishes  it  Compare,  however.  Coward  v.  Welling- 

for  certain  specified  reasons ;  ton,  7  C.  &  P.  531. 

*'  (ii.)  Although  he  knows  it  to  be  A.  had  sold  goods  to  B.,  a  trades- 
false,  if  he  publishes  it  in  a  particular  man,  and  before  the  delivery  of  them, 
character.  C,  without  being  asked  or  solicited  in 

"  By  working  out  this  scheme,  and  any  way  to  do  so,  spoke  words  injuri- 

stating  in  general  terms  that  the  pub-  ous  to  the  credit  of  B.,  as  a  tradesman, 

lication  of  a  libel  is  always  malicious  this  was  held  not  a  privileged  commu- 

unless  it  falls  within  one  or  more  of  nication ;  but  if  he  had  been  asked  by 

,  the  specified  exceptions,  the  intricate  A.  as  to  the  credit  of  B.,  it  would  have 

fictions  about  malice  in  law  and  in  fact,  been  so.    R.  v.  Watts,  8  C.  &  P.  614. 

and  absolute  and  qualified  privilege,  8ee  McDougall,  v.  Claridge,  1  Camp, 

may  be  dispensed    with.      They  are  267 ;  Storey  o.  ^Challands,  8  C.  &  P. 

merely  the  scatTolding  behind  which  234. 

the  house  was  built,  and  now  that  the  '  Steph.  Dig.  C.  L.  art.  278. 

house  is  convenient,  and  proximately  When  the  existence  of  the  relation 

complete,  the  scaifold  may  be  taken  establishing  the  duty  has  been  proved, 

down."  the  burden  of  proving  that  the  state- 

>  Shipley  v.  Todhunter,  7  C.  &  P. 
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§  1682.]  CRIHB8.  [book  II* 

§  1631.  A  master  apj^Ued  to  for  the  character  of  a  servant  is 

privileged  to  give  what  he  bond  fide  and  non-negligendj 

character  of  conccives  to  be  a  rightful  answer;  and  no  action  lies  in 

pdvueged.     ^^^^  ^^^^  ^^^  ^^^^  answer.^    But  it  is  otherwise  where  a 

false  answer  is  given  maliciously.' 
§  1632.   Public  policy  requires  that  the  officers  of  all  trusts, 

whether  religious,  charitable,  or  financial,  should  be 
fde  com-  closclj  watchcd  bj  the  governing  bodies  of  such  trusts, 
tious  by  di-  Hence  bond  fide  communications  from  a  director  or 
wmpanSL.    '^®™l>®'^  ^f  ^^7  society  exercising  such  trust,  to  a  fellow 

director  or  member,  as  to  the  character  of  an  officer  or 
candidate  for  office,  are  privileged.'  A  communication  from  a  chari* 
table  board  as  to  the  merits  of  an  applicant  for  charity,  is  on  the 
same  footing.^  The  question  of  good  faith  is  for  the  jury/  If 
there  be  malice,  privilege  may  be  no  defence.' 


ment  was  not  honestlj  believed  to  be        ''As  soon  as  the  cironmstanoes  under 

true  is  npon  the  prosecutor.     Ibid.  which    the    letter    was    written    are 

Reasonableness    of   belief  is  imma-  proved  or  appear,  the  burden-  of  prov- 

terial  when  a  communication  is  privi-  ing  that  A.  did  not  honestly  and  on 

leged.    Clark  v,  Molyneuz,  14  Cox  C.  reasonable  grounds  believe  B.  to  be  a 

C.  10.  drunkard  and  a  thief  is  upon  B.,  in  a 

*  Hargrave  v.   Le  Breton,  4  Burr,  prosecution  or  action  by  B.    Beatson 

2425  ;  Fattison  v.  Jones,  3  Man.  &  R.  r.  Skene,  5  H.  &  N.  838." 
101 ;  8  B.  &  C.  578  ;  Child  r.  Affleck,        *  Blackburn  v.  Blackburn,  4  Bing. 

9  Ibid.  403  :  4  Man.  &  R.  338 ;  1  M.  &  395  ;  1  M.  &  P.  33,  63  ;  3  C.  &  P.  146; 

P.  33,  61,  692.  Thompson  v.  Shackell,  M.  &  M.  187 ; 

s  Kelly  V.  Partington,  4  B.  &  Ad.  Green   v.    Chapman,  6  Scott,   340 ;  4 

700 ;  2  N.  &.  M.  460.  Bing.  (N.  C.)  92  ;  Kelly  v.  Tinling,  L. 

Sir  J.  F.  Stephen  (Dig.  C.  L.  art.  R.  1  Q.  B.'699  (a  case  of  a  church  war- 

273)  illustrates  the  topic  in  the  text  as  den  criticizing  a  clergyman)  ;  though 

follows  : —  see  Martin  v.  Strong,  1  N.  &  P.  29  ;  5 

**  A.  being  asked  the  character  of  B.,  Ad.  &  £1.  535.  As  to  church  disci« 
who  had  been  in  his  service,  by  C,  pline,  see  tn/ra,  §  1641.  In  Phil,  etc., 
who  is  about  to  engage  B.  as  a  servant,  R.  R.  v.  Quigley,  21  How.  202,  it  was  ' 
writes  of  B.,  in  a  letter  to  C,  the  words  held  that  a  report  of  a  committee  of 
*  B.  is  a  drunkard  and  a  thief.'  If  A.  stockholders,  containing  defamatory 
honestly  and  on  reasonable  grounds  matter,  lost  its  privilege  by  being  pub- 
believes  that  B.  is  a  drunkard  and  a  lished. 

thief,  though  in  fact  he  is  neither,  this        <  Waller  v.  Lock,  44  L.  T.  (N.  S.)  212. 
is  not  a  libel.  ■  Gassett  r.  Gilbert,  6  Gray,  94. 

«If  A.  published  this  letter  in  a       >  Bodwell  v.  Osgood,  3  Pick.  379. 

newspaper  it  would  be  a  libel.  But  see  tn/ra,  §  1654* 
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CHAP.  XXIX.]  LIBEL.  [§  1634. 

§  1632  a.  A  business  publication,  which  becomes  necessary  in  a 
particular  juncture  of  a  party's  affairs,  may  be  privileged 
on  the  ground  of  necessity,^  though  it  might  otherwise  be  jide  busi- 
libellous.     This  is  the  case  with  an  advertisement,  by  a   J^JfoM.*'"' 
party  bond  fide  and  reasonably  believing  notes  to  have 
been  fraudulently  obtained  from  him,  notifying  the  public  to  this 
effect.'    But  it  is  otherwise  when  such  publication  is  unnecessary.^ 

§  1633.  A  circular  letter,  sent  by  the  secretary  to  the  members 
of  a  society  for  the  protection  of  trade  against  sharpers 
and  swindlers,  furnishing  information  respecting  certain   munica- 
bill   transactions,  is  not  a  privileged  communication.^  commercial 
The  test  in  such  cases,  and  also  in  cases  relative  to  com-   ^^°^'^' 
mercial  agencies,  is  that  already  invoked.    If  the  com- 
munication be  a  bond  fide  reply  to  a  business  correspondent  seeking 
for  information,  it  is  privileged.'    If  it  be  an  officious  address,  purely 
volunteer,  and  sent  unasked,  there  is  no  privilege.    It  follows  that 
a  commercial  agency  is  not  privileged  to  communicate  to  its  sub- 
scribers information  prejudicial  to  a  party  as  to  whom  no  inquiry 
was  made.*  ^ 

2.  Fr(nn  Public  Policy. 

§  1634.  The  defendant  may  show  that  the  alleged  libel  formed 
part  of  a  speech  delivered  by  him  as  a  member  of  a  legislature ;  and 

1  See  HKprQi  §  96.  himself.    .    •    .    •    There  is  no  great 

'  Com.  r.  FeatherBton,  9  Phila.  594.  hardship  imposed  on  an  agency  of  this 

*  Com.  V.  Sanderson,  5  Clark  (Pa.),  kind,  if  thej  are  required  to  know  be- 
54.  See  Com.  o.  Odell,  3  Pitts.  R.  forehand  that  their  statements  are 
449.  true,  and  that  the  persona  to  whom  they 

*  Getting  o.  Fobs,  3  C.  &  P.  160.  See  are  sent  have  an  interest  in  receiving  the 
Ward  0.  Smith,  6  Bing.  749.  vrforwation;  and  this  ooold  he  acoom- 

*  See  TroBsell  o.  Scarlett,  18  Fed.  plished  by  requiring  every  subscriber 
Rep.  214  and  note.  to  furnish  to  the  agency  from  time  to 

<  Com.  o.  Stacy,  8  Phila.  617.  time  the  names  of  the  firms  with  whom 

'*A    business,"     said    Allison,    J.,  they  had  established   business    rela- 

*'  such  as  that  conducted  by  the  de-  tions,  or  who  may  apply  to  them  for 

fendant,  if  properly  managed,  may  be  credit."     Com.  v.  Stacey,  8  Phila.  621; 

of  the  greatest  service  to  the  business  S.  P.  State  v,  Lonsdale,  48  Wis.  348, 

men  of  the  country ;  but  if  carried  on  where  privilege  in  such  cases  is  reoog* 

with  a  reckless  disregard  of  the  rights  nized,   otherwise    as  to  volunteer  or 

of  others  may  be  converted  into  an  evil  non-confidential  communicatioDS.  Sun* 

against  which  no   man    can   protect  derlin  o.  Bradstreet,  46  N.  Y.  188. 
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§  1634.]  CRIMES.  [book  II. 

this  privilege  extends  to  the  subsequent  faithful  report  of  his  speech 
in  a  public  newspaper.*     So  he  niay  prove  that  the  mat> 
lative  ter  alleged  to  be  libellous  was  contained  in  a  petition  to, 

an^ro?  Or  testimony  before  the  legislature,  or  was  a  part  of  the 
ceedingB.  proceedings  of  the  legislature;  though  this  has  been 
ruled  to  be  no  excuse  for  an  extrinsic  publication  wantonly  ma- 
licious.' In  England,  in  a  case  of  great  political  celebrity,  this  law 
was  reiterated  by  the  Queen's  Bench,  and  it  was  maintained  that  a 
publication  which  was  per  se  a  malicious  libel  could  not  be  defended 
on  the  ground  that  it  was  directed  by  parliament.'  Upon  this  was 
enacted  the  statute  of  31  Vict.  c.  23,  making  publication  by  direc- 
tion of  parliament  a  defence.^ 

In  the  United  States,  in  view  of  the  vast  benefit  arising  from 
full  and  faithful  reports  of  the  proceedings  of  the  legislatures, 
both  federal  and  State,  we  must  conclude  that  the  fact  that  a  pub- 
lication  is  a  report  of  legislative  proceedings,  fairly  and  fully  made, 
is  an  absolute  bar.  For  it  is  only  by  a  fair  and  full  report  of  leg- 
islative action  that  the  people  are  able  to  exercise  a  wise  control 
over  their  representatives,  and  the  due  dignity  and  propriety  of  the 
representative  body  can  be  maintained.  A  legislature  sitting  in 
secret  has  great  temptation  to  transcend  its  own  bounds  and  invade 
private  rights ;  and  a  legislature  would  be  practically  invested  with 
secrecy  if  it  was  an  indictable  offence  to  publish  its  proceedings 
whenever  those  proceedings  were  offensive.  In  maintaining  this 
great  principle,  as  in  the  case  of  judicial  reports  to  be  hereafter 
noticed,  the  incidental  annoyance  to  individuals  must  be  overlooked.' 
But  this  reasoning  does  not  apply  to  extracts  maliciously  made  out 
of  the  range  of  the  ordinary  reports. 

1  Wason  V,  Walter,  L.  R.  4  Q.  B.  Clap,  4  Mass.  163 ;  Com.  r.  Morris,  1 

73,  qnalifying  R.  v.  Creevej,  1 M.  &  S.  Va.  Cas.  176. 

273 ;  R.  V.  Lord  Abingdon,  1  Esp.  226 ;  *  Stookdale  v.  Hansard,  11  Ad.  &  El. 

Coffin  V.  Coffin,  4  Mass.  1,  31 ;  Com.  v.  253 ;  2  Per.  &  D.  346.    A  fall  discns- 

Blanding,  3  Pick.  304.  sion  of  this  remarkable  case  will  be 

'  1  Hawk.  c.  73,  s.  7.    See  Fairman  found  in  Lord  Denman*s  Life. 

V.   Ives,  1  D.  &  R.  252 ;  R.  v.  Lee,  5  «  See  11  Ad.  &  El.  297  ;  3  Per.  &  D. 

Esp.  123 ;  M'Gregor  v.  Thwaites,  3  B.  346. 

&  C.  24 ;  5  D.  &  Ry.  447 ;  Townsh.  on  *  See  Davison  v.  Dnncan,  7  E.  &  B. 

Sland.  342 ;  Home  v.  Bentinck,  2  B.  &  229  ;  Wason  v.  Walter,  L.  R.  4  Q.  B. 

B.  130  (thoagh  see  Dickson  v.  Lord  95,    argument  of   Cockbnrn,    C.    J. ; 

Wilton,  1  F.   &  F.   419) ;    Goffin    r.  SUnton  v.  Andrews,  6  Up.  Can.  (Q. 

Bonelly,  44  L.  T.  N.  S.  141 ;  Com.  v.  B.}  221. 
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CHAP.  XXIX.]  LIBEL.  [§  1637. 

§  1635.  Personal  censures,  when  within  the  proper  limit  of  an 
official  report,  are  privileged.  Eminently  is  this  the  case  go  of  offi- 
in  the  military  service,  where  the  public  safety  requires  <iJ*irep<>rt»- 
that  official  duty  in  this  respect  should  be  fearlessly  performed.  So 
far  has  this  been  pushed  in  England,  that  it  has  been  ruled  by  the 
Queen's  Bench  that  the  report  of  a  military  officer  is  privileged, 
even  though  made  without  probable  cause.^  But  such  publication 
becomes  libellous  when  directed  to  parties  disconnected  with  gov- 
ernment.' 

§  1636.  Communications  to  a  governor  or  other  appointing  power 
are  privileged,  if  they  do  not  contain  malicious  defama-  ^  ^^ 
tory  fabrications,  or  if  they  have  such  probable  cause  as  munica- 
may  operate  to  show  absence  of  malice.*  electing  or 

A  communication,  however,  to  the  public  at  large,  in   to^f^m  U) 
a  newspaper,  as  to  the  qualifications  of  a  candidate  for  candidate, 
office,  the  appointment  to  which  is  made  by  a  board  of  limited 
number,  does  not  stand  on  the  same  footing  of  privilege  as  if 
addressed  to  the  appointing  power.^ 

But  pertinent  criticisms  on  the  character  of  a  candidate  for  popu- 
lar election,  addressed  to  the  electors,  are  held  privileged,^  if  relat- 
ing to  an  election  and  to  his  official  character,*  though  the  privilege 
does  not  extend  to  publications  made  outside  the  electoral  body.^ 
The  privilege  cannot  protect  where  malice  or  negligence  is  shown.* 

§  1637.  Counsel  in  the  discharge  of  their  duty,  and  in  matters 
relative  to  the  issue,  may  make  observations  injurious  to  indivi- 

•  DawkiDS  r.  Lord  Paulet,  L.  R.  5  Spalding,  1  Up.  Can.  (Q.  B.)  258; 
Q.  B.  94,  Cockburn,  C.  J.,  dissenting ;  Stanton  v,  Andrews,  5  Ibid.  311 ;  Com. 
Beatson  v.  Skene,  6  H.  &  N.  838.    See    v.  Odell,  3  Pitts.  R.  449. 

Dawkins  v.  Lord  Rokeby,  L.  R.  8  Q.  «  Hunt  r.  Bennett,  19  N.  T.  173. 

B.  255  ;  Home  v.  Bentinck,  2  B.  &  B.  'See  cases  cited  above ;  though  see, 

130 ;  R.  V.  Abingdon,  1  Esp.  226.  as  limiting  this  yiew,  Aldrlch  v.  Press 

•  Harwood  fc.  Green,  3  C.  &  P.  141.  Co.,  9  Minn.  133,    That  a  criticism  of 

•  Harwood  v.  Green,  3  C.  &  P.  141 ;  persons  speaking  at  the  hustings  is 
Thorn  v.  Blanchard,  5  Johns.  508 ;  priTileged,  see  Davis  v.  Duncan,  L.  R. 
Com.  u.  Morris,  2  Wheel.  C.  C.  465  ;  1  6  C.  P.  396. 

Va.  Cas.  176 ;  Gray  v.  Pentland,  2  S.  •  Com.  v.  Wardwell,  136  Mass.  164. 

&  R.  23 ;  8.  C,  4  S.  &  R.  420;  Flit-  See  Briggs  v.  Garrett,  Leg.  Int.,  Jan. 

craft  V.  Jenks,  3  Whart.  158.    Compare  11,  1884. 

Harrison  v.  Bush,  5  E.  &  B.  344 ;  Cur-  7  State  i^.  Balch,  31  Kan.  465. 

tis  V.  Mussey,  6  Gray,  261 ;  Rogers  v,  *  Com.  v.  Singerly,  15  Phila.  368. 
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§  1639.]  GRIMBS.  [BOOK  II. 

duals,  and  publish  the  same  Mrhen  required  by  professional  dutj,^ 
So  of  pro-  ^^^  ^^®  publication  of  such  slanderous  matter  is  not  justi- 
fepsionai       fiable,  unless  it  is  shown  that  it  was  published  for  the 

publica-  ,,  ,,  ••• 

tions  by  purpose  of  giving  the  public  information  which  it  was  fit 
counse .  ^^^  proper  for  them  to  receive,  and  that  it  was  warranted 
by  the  evidence.* 

The  same  reasoning  prevents  the  defence  of  privilege  from  being 
maintained  by  counsel  who  publish  defamatory  speeches  made  by 
them  on  trial.' 

"  Neither  party,  witness,  counsel,  jury,  nor  judge  can  be  put  to 
answer,  civilly  or  criminally,  for  words  spoken  in  ofSce.  If  the 
words  spoken  are  opprobrious  or  irrelevant  to  the  case  in  court,  the 
court  will  take  notice  of  them  as  a  contempt  and  examine  on  infor- 
mation."* 

§  1638.  Libel  cannot  be  maintained  for  works  spoken  or  deposed 
A  ^  ^  «*     on  trial,  no  matter  how  malicious.* 

Ana  80  of  ' 

evidence  of       ^  1639.  It  is  lawful,  also,  to  publish  the  history  of  a 

witnesses  *  • 

on  trial.  litigated  case,  consisting  of  the  facts  in  evidence,  and  of 
And  BO  of  ^^^  ^*^  *®  applied  to  those  facts.*  Hence  it  is  lawful  to 
legal  pro-     publish  the  fact  that  an  individual  was  arrested,  and  the 

ceedinffB. 

charge  made  against  him,  though  the  publisher  has  no 
right,  while  the  charge  is  in  the  course  of  investigation,  to  assume 

1  Hodgson  V.  Scarlett,  I B.  &  Aid.  232.  libellous,  and  alleging  malice,  was  good 

>  Flint  V.  Pike,  6  D.  &  R.  528  ;  4  B.  on    demurrer.     Gilbert    v.    People,   1 

&  C.  473 ;  Com.  v.  Clap,  4  Mass.  163  ;  Denlo,  41. 

Com.  V,  Culver,  1  Clark  (Pa.),  361 ;  2  »  R.  v,  Creevey,  1  M.  &  S.  273 ;  Com. 

Penn.  L.  J.  359.  v.    Godschalk,   13    Phila.    575.      See 

Thus,  it  was  held  indictable  for  a  Snyder  v,  Fulton,  34  Md.  128. 
member  of  the  bar,  in  an  affidavit  filed  *  Lord  Mansfield  in  R.  v.  Skinner, 
of  record,  wantonly  to  charge  J.  G.  Lofft.  56,  adopted  by  Fry,  L.  J.,  in 
with  fornication.  Com.  v.  Culver,  tu  Munster  v.  Lamb,  49  L.  T.  (S.  S.)  258. 
supra.  So,  where  one  acting  as  counsel  "  Henderson  v.  Broomhead,  4  H.  & 
prepared  and  presented  a  declaration,  N.  569 ;  Dawkins  v.  Lord  Rokeby,  L. 
in  which  were  inserted  allegations  that  R.  8  Q.  B.  255  ;  4  F.  &  F.  806  ;  Sca- 
the defendant  was  "  reputed  to  be  fond  man  v.  Netherclift,  L.  R.  1  C.  P.  D. 
of  sheep,  bucks,  and  ewes,  and  of  wool,  540,  cited  at  large  in  Whart.  on  Ev. 
mutton,  and  lamb,'*  and  to  be  "  in  the  §  722. 

habit  of  biting  sheep  ;»*   and  it  was  •  Wason  p.  Walter,  L.  R,  4  Q.  B.  73; 

added,  that  *'  if  guilty,  he  ought  to  be  Ryalls  v.  Leader,  L.  R.  1  Exch.  296  ; 

hanged  or  shot  ;'*  it  was  held  that  an  Usill  v.  Hales,  L.  R.  3  C.  P.  D.  206, 

indictment  charging  such  matter  as  319. 
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that  the  accused  is  guilty.^  Even  though  the  report  contain  irrele- 
yant  statements  defaming  a  stranger,  this  is  no  libel  if  the  report  be 
fair.*  The  privilege  of  the  publisher,  however,  does  not  avail  if  an 
unfair  summary  of  the  evidence  be  given.*  And  a  publication  of 
proceedings  in  a  court  of  justice,  containing  defamatory  matter, 
would  be  a  libel,  if  the  account  be  highly  colored  or  false  ;^  or  be 
commented  upon  with  scandalous  remarks  and  insinuations  ;*  or  be 
ex  parte  f  or  where  the  publication  is  not  for  the  purpose  of  making 
a  true  report,^  but  maliciously  for  libelling  the  party,  or  as  a  vehicle 

1  R.  V.  Fleet,  1  B.  &  Aid.  379  ;  R.  o.  86,  41  L.T.  (N.  S.)  782,  the  defendant, 

Lee,  5  Esp.  123 ;  Wason  u.  Walter,  L.  who  was  not  a  reporter  or  otherwise 

R.  4  Q.  B.  73 ;  Usher  v.  Severance,  20  connected  with  the  press,  sent  to  a 

Me.  9.  newspaper  a  report  of  certain  proceed- 

'  Ryalls  t7.  Leader,  L.  R.  1  Ezch.  ings  in  a  ooanty  court.    The  report 

296.  contained  matter    defamatory  of   the 

*  R.  9.  Abingdon,  1  Esp.  726 ;  Sann-  plaintiff,  and  in  an  action  brought  by 
ders  V.  Mills,  6  Ring.  213;  Lewis  v.  him  against  the  defendant  for  the  libel, 
Walter,  4  B.  &  Aid.  605.  See  Roberts  the  jury  found  that  the  report  was  a 
V.  Brown,  10  Bing.  519.  UXt  and  substantially  accurate  one,  bat 

•  Waterfield  t;.  Bishop  of  Chichester,  was  sent  with  a  certain  amount  of 
2  Mod.  118;  Stiles  v.  Nokes,  7  East,  malice.  It  was  ruled  that  the  plaintiff 
493 ;  Pittock  v.  O'Neill,  63  Penn.  St.  was  entitled  to  judgment  upon  these 
253.  findings. 

•  Lewis  V,  Clement,  3  B.&  Aid.  702;  «The  argument,*'  said  Lord  Cole- 
S.  C.  in  error,  7  Moore,  100;  2  B.  &  B.  ridge,"  C.  J.,  **has  arisen  from  the 
257 ;  1  Price  P.  C.  181 ;  Stile  v.  Nokes,  peculiar  form  of  yerdict  given  at  the 
7  East,  493 ;  R.  v.  Fleet,  1  B.  &  Aid.  trial.  To  the  question  put  by  the 
379 ;  R.  V.  Fisher,  2  Camp.  563  ;  R.  v.  learned  Judge  whether  the  defendant 
Lee,  5  Esp.  123 ;  Clark  v.  Binney,  2  sent  this  report  to  the  papers  honestly 
Pick.  113 ;  Com.  v.  Blanding,  3  Ibid,  and  with  the  purpose  of  furnishing 
304  ;  Thomas  v.  Croswell,  7  Johns,  information  to  the  public  on  a  matter 
264.  on  which  he  thought  they  ought  to  be 

*  Saunders  v.  Mills,  6  Bing.  213 ;  3  informed,  or  from  a  desire  to  injure 
N.  &  P.  520 ;  R.  v.  Fisher,  2  Camp,  the  plaintiff,  the  jury  returned  that  it 
563 ;  R.  9.  Fleet,  1  B.  &  Aid.  379.  was  a  substantially  accurate  and  Ikir 
When  there  is  an  order  of  court  made  report,  though  sent  by  the  defendant 
that  a  report  of  the  proceedings  should  to  the  paper  with  a  certain  amount  of 
not  be  published,  a  subsequent  publi-  malice.  Now,  in  my  opinion,  there 
cation  is  indictable.  Oraves  v.  State,  are  no  shades  of  malice  ;  if  any  malice 
9  Ala.  447.  See  R.  v.  Gilham,  M.  h,  M.  exists  it  is  sufiicient  to  do  away  with 
165.  In  Cowley  p.  Pulsifer  (Mass.  privilege.  I  think  that  upon  the  find- 
1884),  it  was  held  that  this  defence  ings  judgment  has  been  properly  en- 
oould  not  be  set  up  as  to  a  2)etition  not  tered  for  the  plaintiff.  In  every  case 
filed  and  docketed.  in  which  the  defence  of  privilege  is 

f  In  Stevens  v.  Sampson,  27  W.  R.    relied  on,  the  defendant  must  show, 
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of  blasphemy,  indecency,  or  the  like.^  The  fairness  of  the  report 
is  a  question  for  the  jury.*  But  with  these  qualifications  the  policy 
of  the  law  is  to  encourage  full  reports  of  judicial  proceedings  in  the 
daily  press.  In  this  way  public  attention  is  given  to  litigated 
issues,  and  important  evidence  frequently  elicited ;  the  people  gene- 
rally are  practically  Instructed  in  the  law  of  the  land ;  and  a  large 
auditory  secured,  by  which  the  decorum  of  bench  and  bar  is  in  no 
small  degree  improved.  To  these  great  public  ends  the  occasional 
private  inconvenience  to  individuals  must  yield.' — ^What  has  been 
said  applies  with  increased  strength  to  papers  addressed  to  a  court. 
It  is  not  libellous  to  present  charges  as  a  basis  for  legal  action  to  a 
court  of  justice  having  jurisdiction,  and  this  rule  holds  good  even 
in  cases  in  which  the  party  making  the  statement  makes  it  mali- 
ciously, knowing  it  to  be  false.^ 


not  only  that  tbe  occasion  was  privi-  servant,  the  answer,  if  honestly  made, 

leged,  bnt  also  that  he  made  ose  of  the  woald  be  privileged,  even  thoagh  he 

occasion  in   a  bond  fide  manner  and  entertained  some  ill-will  towards  the 

withont  malice.    In  this  case  the  sec-  servant.     So  if  an  ordinary  reporter, 

ond  element  is  wanting,  for  the  jury  bearing  malice  towards  a  party  to  any 

have  found  that  there  was  a  certain  legal  proceedings,   reported  the  trae 

amount  of  malice.    Privileged  commu-  report  of  those  proceedings,  would  ho 

nications  are  divided  into  those  which  be  liable  because  of  that  ill-will  f    I 

are  absolutely  privileged,  such  as  the  think  he  would  be  said  to  be  acting 

statements  made  by  Judges,  counsel,  under  his  duty  there;  but  here  the  de- 

or  witnesses  in  courts  of  justice,  and  fendant  was  an  entire  volunteer,  and 

those  which  are  privileged  only  where  had  no  duty  whatever  oast  upon  him  to 

the  communication  is  made  withont  make  these  proceedings  public,  which 

actual  malice.  This  is  the  first  attempt  is  a  distinction." 

to  include  the  report,  though  fair,  of  ^  R.  v.  Carlile,  3  B.  &  Aid.  161 ;  R. 

proceedings  in  courts  of  justice  con-  r.  Creevey,  1  M.  &  S.  279 ;  Lake  9. 

taining  defamatory  matter  in  the  first  King,  1  Saund.  131,  133. 

category.    For  myself   I  do  not  feel  '  Cooper  v.  Lawson,  1  P.  &  D.  16  ;  8 

disposed  to  extend  the  oases  of  absolute  Ad.  k  El.  746,  S.  C. ;  Gomperts  r.  Levy, 

privilege."  1  P.  &  D.  214 ;  Lewis  v.  Levy,  E.,  B.  & 

Bramwell,  L.  J.,  added:   "This  is  E.  651. 

a  libel,  and  the  only  defence  set  up  is  *  See  remarks  of  Cookbnm,  C.  J., 

that  it  is  privileged.    That  being  so,  Wason  v.  Walter,  L.  R.  4  Q.  B.  87,  88. 

it  is  for  the  defendant  to  show  that  he  *  Steph.  Dig.  C.  L.  art.  276,  citing 

acted  on  that  privilege.    It  is  found  Cutter  v.  Dixon,  4  Co.  14  h ;  Henderson 

that  he  did  not ;   then  the  privilege  v.  Broomhead,  4  H.  &  N.  669  ;  Dawkins 

fails  him.    In  the  case  of  a  master  v.  Rokeby,  L.  R.  7  H.  L.  744 ;  Dawkins 

being  applied  to  for  the  character  of  a  v,  Panlet,  L.  R.  5  Q.  B.  94. 
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§  1640.  Every  man  has  a  right  to  give  eyery  public  matter  a 
candid,  full,  and  free  discussion ;  and  if  a  party  publish 
a  paper  on  any  such  matter,  and  it  contain  no  more  than  cisms  of 
a  calm  and  quiet  discussion,  or  is  limited  to  a  bond  fide  abuse^and 
statement  of  public  abuse  or  wrong,  allowing  something  ^/^{J|'*°** 
for  the  ordinary  bias  of  partisanship,  that  will  be  no  and  artistic 
libel ;  but  if  a  paper  go  beyond  this  limit,  and  be  calcu- 
lated to  excite  tumult,  or  by  its  bitterness  to  provoke  an  assailed 
party  to  violence,  it  is  a  libel.^ 

It  is  also  ruled  that  it  is  not  libellous  to  publish  a  fair  comment 
upon  persons  who  submit  themselves,  or  upon  things  submitted  by 
their  authors  or  owners,  to  public  criticism.  To  constitute  fairness, 
it  is  requisite  that  the  comment  should  be  either  true,  or  if  false, 
should  express  the  real  opinion  of  its  author  (as  to  the  existence  of 
matter  of  fact,  or  otherwise),  such  opinion  having  been  formed  with 
a  reasonable  degree  of  care,  and  on  reasonable  grounds.  Malice, 
however,  in  either  case,  may  rebut  fairness.*  It  is  further  held  that 
every  person  who  publishes  any  book  or  other  literary  production, 
or  any  work  of  art,  or  any  advertisement  of  goods,  submits  that 
book,  or  literary  production,  or  work  of  art,  or  advertisement,  to 
public  criticism,  and  every  person  who  takes  part  in  any  dramatic 
performance,  or  other  public  entertainment,  submits  himself  to  public 
criticism  to  the  extent  to  which  he  takes  part  in  it.' 

§  1641.  Privilege  extends  to  publications  made  bond  fide  and 
without  malice  in  the  exercise  of  ecclesiastical  discipline.^    .   , 

And  8o  of 

And  where  a  member  of  a  church  consents  that  the   discipline 
church  shall  investigate  any  complaint  which  may  be   tary  8(>c^ 
preferred  against  him  in  writing,  by  a  person  not  a  mem-   ®**®*' 
ber,  it  has  been  held  that  such  a  complaint  is  not  libellous,  unless 
shown  to  have  been  made  without  probable  cause,  or  as  a  pretence 
and  cover  for  the  design  of  slandering.*    And  so  is  it  with  charges 

»  R.  V.  Collina,  9  C.  &  P.  456 ;  Kelly  *  Shurtleff  v.  Stevens,  61  Vt.  501. 

V,  Tinling,  L.  R.  1  Q.  B.  699.  *  Remington  v.  Congdon,  2  Pick.  310. 

s  Bat  see  infra^  §  1654.  See  Bradley  i;.  Heath,  12  Ibid.  163.   So 

*  Steph.  Dig.  C.  L.  art.  274,  citing  as  to  charges    preferred  in   Friends* 

Dibdin  v.  Swan,  1  Esp.  28 ;   Henwood  meeting ;  R.  r.  Hart,  1  W.   Bl.  386 ; 

V.  Harrison,  L.  R.  7  C.  P.  606 ;  Carr  i;.  and  as  to  charges  against  officers  of 

Hood,    1    Camp.    354 ;    Thompson    v.  churches  or  societies,  suprOf  §  1632. 

Shackell,   M.   k  M.    187 ;    Jenner  v. 

A'Beckett,  L.  R.  7  Q.  B.  11. 
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preferred  bond  fide  by  one  member  of  an  Odd  Fellows  society 
against  another.^ 

The  publication  by  a  member  of  the  Massachusetts  Medical  Soci- 
ety of  a  true  account  of  the  proceedings  of  that  society  in  the 
expulsion  of  another  member  for  a  cause  within  its  jurisdiction,  and 
of  the  result  of  certain  suits  subsequently  brought  by  him  against 
the  society  and  its  members  on  account  of  such  expulsion,  is  privi- 
leged ;  although  it  speaks  of  the  expelled  member  as  *^  the  offender," 
and  remarks  that  ^^  the  society  has  vindicated  its  action  in  this  case, 
and  its  right  to  act  in  all  parallel  cases."* 

§  1641  a.  It  may,  also,  happen  that  a  person  when  attacked  can- 
not,  when  defending  himself,  make  out  his  case  without 
iicatioDs  in  aspersious  on  his  assailant  which,  though  true,  might,  if 
seU-de^^  volunteered  without  this  excuse,  be  held  libellous.  In 
fence.  g^^j^  ^^^  ^^  reply,  if  made  honestly  and  without  malice, 

is  privileged.* 

8.  Practice  when  Privilege  ii  set  up. 

§  1642.  When  privilege  is  set  up  as  a  defence,  the  proper  course, 

it  is  said,  is  for  the  judge  to  ask  the  jury  whether  the 

privilege       matter  was  published  bond  fide;  and  if  they  find  it  was, 

for  court,      ^j^^^  j^  j^  ^^^  ^^  judge  to  say  whether  the  privilege  is 

made  out.    It  is  error  to  leave  the  question  of  privilege  to  the  jury.^ 

VII.   TRUTH,  WHEN  ADMISSIBLE.* 

§  1643.  At  common  law  the  general  rule  is,  that  the  truth  is  in- 
admissible as  a  defence  in  a  criminal  prosecution  for  a  libel,*  though 


I  Streetj  v.  Wood,  15  Barb.  105. 

«  BarrowB  v.  Bell,  7  Gray,  301. 

>  Eoenig  r.  Ritchie,  3  F.  &  F.  413 ; 
R.  V.  Veley,  4  Ibid.  1117;  Com.  v. 
Pavitt,  Leg.  Int.,  Nov.  30,  1883. 

*  Staoe  V.  Griffith,  L.  R.  2  P.  C.  App. 
428,  bj  Lord  Chelmsford. 

B  By  a  statate  of  the  United  States, 
applicable  to  the  District  of  Columbia, 


'Uhe  trath  may  be  given  in  evidence 
under  the  general  issue  as  a  Justifica- 
tion of  the  alleged  libel ;  and  if  it  ap- 
pears that  the  matter  charged  as  libel- 
lous was  true,  or  published  with  good 
motives  or  justifiable  ends,  the  defend- 
ant shall  be  acquitted.''  8tat.  Feb.  25, 
1865. 
A  similar  provision  existed  in  the 


•  1  Hawk.  P.  C.  p.  543 ;  R.  v.  Dean  Burnham,  9  N.  H.  34 ;  Com.  t;.  Qap,  4 

of  St.  Asaph,  3  T.  R.  428 ;  R.  v.  Bur-  Mass.  163 ;  State  v.  Lehre,  2  Brev. 

dett,  4  B.  &  Aid.  95 ;  R.  v.  Halpin,  9  446. 
B.  &  C.  65 ;  1  Doug.  387 ;  State  v. 
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the  doctrine  was  doubted  by  Kent,  J.,  and  Thompson,  J.,  in  a  cele- 
brated case  in  which  the  Supreme  Court  of  New  York    .^ 

'  ^  At  com- 

were  equally  divided,  and  which  led  to  the  passage  of  mon  law 
the  act  of  6th  April,  1805,  afterwards  incorporated  in  justifica- 
the  Constitution.^    In  those  States,  if  there  be  any  such,  ^^^' 

federal  sedition  act,  passed  in  the  ad-  for  any  libellous  comments  or  remarks 
ministration  of  John  Adams,  and  now  superadded  to  and  interspersed  or  con- 
repealed,  neoted  with  such  report.''     Ibid.  §  2. 

In  Massachusetts :  *'  In  every  prose-  The  Ck>n8titutiou  of  New  York  pro- 

cution  for  writing  or  for  publishing  a  yides :  "  In  all  prosecutions  or  indict- 

libel,  the  defendant  maj  give  evidence,  ments  for  libels,  the  truth  may  be  given 

in  his  defence  upon  a  trial,  of  the  truth  in  evidence  to  the  jury ;  and  if  it  shall 

of  the  matter  contained  in  the  publica-  appear  to  the  Jury  that  the  matter 

tiou  charged  to  be  libellous ;  provided,  charged  as  libellous  is  true,  and  was 

that  such  evidence  shall  not  be  deemed  published  with  good  motives  and  for 

a  sufficient  justification,  unless  it  shall  justifiable  ends,  the  party  shall  be  ac- 

fnrther  be  made  to  appear  on  the  trial  quitted ;  and  the  jury  shall  have  the 

that  the  matter,  charged  to  be  libellous,  right  to  determine   the  law  and  the 

was  published  with  good  motives,  and  fact."    Art.  7,  §  8.     Similar  provisions 

for  justifiable  ends."    Rev.  Stat.  Mass.  exist  in  the  Constitutions  of  Mississippi 

c  133,  §  6.  and  Michigan. 

Under  this  section,  the  burden  is  on  In  Pennsylvania,  by  the  7th  section 

the  defendant,  not  only  to  prove  the  of  the  Bill  of  Rights  (Const,  of  1873), 

truthofthematter  so  charged,  but  also  "the  printing  press  shall  be  free  to 

that  it  was  published  with  good  motives  every  person  who  may  undertake  to 

and  for  justifiable  ends.    Com.  v.  Bon-  examine  the  proceedings  of  the  legisla- 

ner,  9  Met.  410.  ture,  or  any  branch  of  government,  and 

In  New  York,  "  No  reporter,  editor,  no  law  shall  ever  be  made  to  restrain 

or  proprietor  of  any  newspaper,  shall  the  right  thereof.     The  free  communi- 

be  liable  to  any  action  or  prosecution,  cation  of  thoughts  and  opinions  is  one 

civil  or  criminal,  for  a  fair  and  true  re-  of  the  invaluable  rights  of  man  ;  and 

port  in  such  newspaper  of  any  judicial,  every  citizen  may  freely  speak,  write, 

legislative,  or  other  public  official  pro-  and  print  on  any  subject,  being  respon- 

oeedings,   of   any  statement,   speech,  sible  for  the  abuse  of  that  liberty, 

argument,  or  debate  in   the  course  of  No  conviction  shall   be  had  in    any 

the  same,  except  upon  actual  proof  of  prosecution    for    the    publication    of 

malice  in  making  such  report,  which  papers  relating  to  the  official  conduct 

shall  in  no  case  be  implied  from  the  of  officers  or  men  in  public  capacity,  or 

fact  of  the  publication."     Laws  of  N.  to  any  other  matter  proper  for  public 

Y.  1845,  0.  130,  §  314.  investigation  or  information,  where  the 

"Nothing  in  the  preceding  section  fact  that  such  publication  was  not  mali- 

oontained  shall  be  so  construed  as  to  ciously  or  negligently  made  shall  be 

protect  any  such  reporter,  editor,  or  established  to  the  satisfaction  of  the 

proprietor,  fr^nn  an  action  or  indictment  jury." 

>  People  V.  Crwwell,  3  Johns.  Cm.  837. 
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where  there  is  no  statutory  or  constitutional  limitadon,  the  common 
law  doctrine  remains  in  force.^  But  these  exceptions  are  too  few 
and  temporary  to  need  discussion.  It  is  enough  to  say  that  the 
general  rule  in  England,  as  well  as  in  the  United  States  now  is,  that 
^^  the  publication  of  a  libel  is  not  a  misdemeanor  if  the  defamatory 
matter  is  true,  and  if  the  publisher  can  show  that  it  was  for  the 
public  benefit  that  such  matter  should  be  published/'* 

§  1644.  As  it  may  be  shown  that  the  publication  was  for  a  jus- 
When  pur-  ^^^^^^^  purpose  and  not  malicious,  nor  with  the  intent  to 
pose  is  bon-  defame,  so  there  may  be  cases  where  the  defendant,  hav- 
may  be  ad-  ing  acted  in  discharge  of  a  supposed  duty  and  with  honest 
disprove'  purpose,  may  give  in  evidence,  even  at  common  law,  the 
malice.  truth  of  the  words,  when  such  evidence  will  tend  to  nega- 
tive the  malice  and  intent  to  defame.* 

^^  Gases,"  so  is  this  conclusion  expressed,  ^^  may  occur  wherein 
circumstances  extrinsic  of  the  meaning  published  may  rebut  the 
presumption  of  malice  in  publishing  matter  in  a  certain  degree 
detracting."^  In  a  case  determined  in  Massachusetts,  before  the 
truth  was  there  made  admissible  by  statute,  it  was  said :  ^^ Although 
the  truth  of  the  words  is  no  justification  in  a  criminal  prosecution 
for  a  libel,  yet  the  defendant  may  repel  the  charge  by  proving  that 

In  Ohio :  "  Every  citizen  may  freely  Pick.  304 ;  Com.  v.  Bnelltng,  16  Ibid, 

speak,  write,  and  pablish  his  senti-  337,  339 ;  Com.  v.  Sanderson,  3  Penn. 

ments  on  all  subjects,  being  responsible  L.J.  269;  5  Clark  (Pa.),  54;  Com.  v. 

for  the  abuse  of  the  right ;  and  no  law  Morris,  1  Va.  Cas.  176 ;  2  Wheel.  C.  C. 

shall  be  passed  to  restrain  or  abridge  465 ;  State  r.  Lehre,  2  Brer.  446 ;  State 

the  liberty  of  speech  or  of  the  press,  v,  Allen,  1  McCord,  525. 
In  all  criminal  prosecutions  for  libel,        '  Steph.  Dig.  C.  L.  art.  272,  citing 

the  truth  may  be  given  in  evidence  to  B.  v,  Newman,  1  E.  &  B.  263,  558 ;  and 

the  Jury ;  and  if  it  shall  appear  to  the  see  suprUf  §  1629.    Compare  argument 

jury  that  the  matter  charged  as  libel-  of  Lord  Macaulay  in  Report  on  Indian 

lous  is  true,  and  was  published  with  Code,  p.  550,  infra,  §  1654. 
good  motives  and  for  justifiable  ends,        *  State  t;.   Burnham,   9  N.  H.  34 ; 

the  party  shall  be  acquitted.'*    Swan's  Com.  v.  Clap,  4  Mass.  163,  169  ;  Com. 

Stat.  p.  11.  V,  Morris,  1  Va.  Cas.  176,  and  cases 

In  other  States  statutory  provisions  hereinafter  stated.    And  see  Bui.  N.  P. 

exist  of  the  same  general  character.  See  8  ;  4  Burr.  2425  ;  1  T.  R.  110 ;  3  C.  & 

2  Starkie  on  Slander,  by  Wendell,  221,  P.  587.    Supra,  §  1631. 
note.  *  George  on  Libel,  153 ;  1  Starkie's 

1  Davis's  Va.  Crim.  Law,  276 ;  State  Law  of  Slander,  292,  and  the  cases  there 

r.  Burnham,  9  N.  H.  34 ;  Com.  v.  Clap,  cited. 
4  Mass.  163,  168 ;  Com.  v.  Blanding,  3 
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the  publication  was  for  a  justifiable  purpose,  and  not  malicious,  nor 
with  the  intent  to  defame  any  man.  And  there  may  be  cases  where 
the  defendant,  having  proved  the  purpose  justifiable,  may  give  in 
evidence  the  truth  of  the  words,  when  such  evidence  will  tend  to 
negative  the  malice  and  intent  to  defame."^  In  another  case  in  the 
same  State  the  same  rule  was  recognized,  though  it  was  held  that  it 
must,  in  the  first  place,  be  shown,  from  the  position  of  the  parties  or 
from  extrinsic  evidence,  that  the  object  of  the  publication  was  the 
discharge  of  a  public  or  private  duty.*  And  in  a  later  case,  in  Phila- 
delphia, it  was  held  that  where  a  guest  in  a  public  hotel  had  given 
out  in  the  newspapers  that  he  had  been  robbed  of  his  money  at  the 
hotel,  in  the  nighi-time,  and  the  proprietor  replied  to  the  publication 
by  a  counter  statement,  in  which  he  denied  that  the  robbery  charged 
had  been  committed  at  his  house,  and  narrated  facts  which  reflected 
unfavorably  on  the  prosecutor,  the  truth  was  to  be  admitted  to  rebut 
the  legal  presumption  of  malice.*  And  in  any  view  truth,  there 
being  malice,  may  be  received  to  mitigate  punishment.^ 

§  1644  a.  Under  the  English  statute,  which  has  been  substan- 
tially adopted  in  most  jurisdictions  in  this  country,*  the   -j^^^^ 
alleged  truth  of  the  libel,  when  specially  pleaded  by  the  vte  truth 
defendant,  may  be  put  in  evidence,  but  it  ^^  shall  not  on  condi-^ 
amount  to  a  defence  unless  it  was  for  the  public  benefit  ^^°* 
that  the  matters  charged  should  be  published."    The  limitations  of 
these  statutes  are  to  be  strictly  maintained,  and  the  evidence  of  the 
truth  of  the  libel  is  only  admissible  in  the  oases  and  under  the  con- 
ditions the  statutes  specify.* 

§  1645.  But  though  the  alleged  libel  be  true,  and  though  it  were 
uttered  under  a  sense  of  duty,  the  defendant,  if  the  publication  be 

1  Com.  V.  Clap,  4  Mass.  169 ;  and  see  *  Under  tbese  statutes  it  has  been 

farther,  Coffin  v.  Coffin,  Ibid.  1,  31 ;  held  that  where  a  criminal  information 

Graves  v.  State,  9  Ala.  447.  for  libel  is  laid,  the  magistrate,  npon 

'  Com.  9.  Bnckingham,  2  Wheel.  C.  the  prellminarj  inquiry  before  him, 

C.  43S.    See  Com.  v.  Morris,  1  Va.  Cas.  has  no  jurisdiction  to  hear  evidence 

176.  relating  to  the  truth  of  the  libel,  or  to 

9  Com.  9.  Sanderson,  3  Penn.  L.  J.  any  other   Justification.      If  publica- 

269  ;  6  Clark  (Pa.)  54.  tion  be  proved  he  is  bound  to  commit. 

«  R.  V.  Halpin,  4  Man.  &  R.  8 ;  7  B.  &  R.  o.  Carden,  4  L.  T.  N.  S.  504 ;  L.  R. 

C.  65  ;  R.  r.  Burdett,  4  B.  &  Aid.  314.  5  Q.  B.  D.  1  ;  14  Cos  C.  C.  559 ;  R.  9. 

*  See  Com.  9.  Bonner,  9  Met.  410  ;  Townsend,  10  Ibid.  356. 
Barthalemj  9.  People,  2  Hill,  N.  T. 
248 ;  SUte  9.  White,  7  Ired.  180. 
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malicious,  may  be  guilty  at  common  law  of  a  libel.^  And  even 
under  statutes  making  the  truth  in  such  cases  admbsible, 
honesty  no  if  &  person  publish  defamatory  matter  of  another,  with- 
when  p^ub-  ^^^  ^^7  lawful  occasion  for  making  a  publication,  and 
iteation  is  if  the  end  were  to  gratify  a  spirit  of  detraction,  or  to 
bring  the  subject  of  it  into  contempt  and  disgrace,  the 
proof  of  truth  on  trial  does  not  justify  or  excuse  the  publication ;  and 
in  such  cases  an  indictment  may  be  sustained,  whether  the  libel  be 
true  or  false.  It  is  true  that  if  the  end  to  be  attained  by  a  publication 
be  justifiable,  e.  g.jio  remove  an  incompetent  ofScer,  or  to  prevent 
the  election  of  an  unsuitable  one,  or  to  give  useful  information  to 
the  community  or  to  those  who  have  a  right  and  ought  to  be 
informed,  the  end  is  lawful ;  and  the  occasion  being  one  in  which 
matter  of  such  a  nature  may  properly  be  published,  tiie  party  mak- 
ing the  publication  may  either  justify  or  excuse  it.  Where, 
however,  there  is  merely  the  color  of  a  lawful  occasion,  and  the 
party,  instead  of  acting  in  good  faith,  assumes  to  act  for  some  justi- 
fiable end  merely  as  a  pretence  to  publish  and  circulate  defamatory 
matter,  he  is  as  liable  %s  if  no  such  pretence  existed.*  Truth,  when 
proved,  is  in  such  cases  sometimes  an  aggravation  rather  than  a 
justification.  It  is  the  interest  of  the  community  that  old  offences 
should  in  most  cases  be  forgotten.  There  are  few  men,  no  matter 
how  valuable  their  services  ultimately  to  society,  who  might  not 
have  been  ruined,  if  at  the  turning  points  of  their  lives  they  had 
been  visited  by  the  publication  of  youthful  wrongs  done  by  them. 
Hence  he  who  maliciously  explores  the  past  life  of  an  intended 
victim,  with  the  purpose  of  crushing  him  by  bringing  to  public  notice 
some  act  of  shame,  long  past,  it  may  be  long  repented  of  and  con- 
doned, may  deserve  a  severer  punishment  than  one  who  invents  a 
false  charge,  easily  disproved.  In  the  former  case,  the  injury 
inflicted  by  the  libeller  is  far  more  destructive  than  in  the  latter. 
Even  should  the  truth,  under  the  statutes,  be  admissible,  yet  unless 
on  public  grounds  it  ought  to  have  been  published,  it  is  no  defence. 
And  when  the  statutory  condition  is  that  the  publication  be  with 

1  R.  V.  Creevej,  1  M.  &  8:273;  Ld.  *  Com.  v.   Snelling,   15  Pick.  337; 

Raym.  341 ;  People  v.  Stone,  5  Boet.  L.  Stow  v.  Converse,  4  Conn.  17 ;  Sterling 

Rep.  153 ;  Gage  v.  Robinson,  12  Ohio,  v.  Sherwood,  20  Johns.  204 ;  Root  r. 

260.    Bat  see  infra,  1654.  King,  7  Cow.  613. 
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good  modyes  and  for  good  ends,  if  these  requisites  be  not  shoMrn, 
the  truth  should  be  rejected. 

§  1646.  When  the  defendant  attempts  to  justify  by  proving  the 
truth,  the  justification  must  be  as  broad  as  the  charge. 
The  verification  of  part  will  not  be  enough,^  unless  the   tion  must 
part  proved  sustains  the  whole  charge,  as  where  on  a  as  the  '^' 
charge  of  cheating  at  cards  the  defendant  undertook  to  <^^^^* 
prove  several  cases  of  such  cheating,  and  succeeded  in  proving  two 
cases,  which,  it  was  held,  was  sufficient.'    And  the  truth  must  be 
fully  established.* 

§  1647.  It  is  not  sufficient  justification,  when  a  publication  is  not 
privileged,  that  the  matter  charged  in  the  libel  was  a 
matter  of  common  report.    Thus  in  an  indictment  for  a  rumor  or 
libel  in  charging  one  as  being  a  ^^  murderer  and  for-  j'll^ui^"^ 
sworn,"  it  is  not  competent  for  the  defendant  to  prove  ^^^^* 
that  there  had  been  a  general  report  in  the  neighborhood  that  such 
person  was  a  murderer  and  forsworn.^    It  is  otherwise  when  the 
question  is  one  which  involves  reputation — t.  e.,  keeping  a  house  of 
ill-fame,  or  being  reported  to  be  a  prostitute.' 

VIII.   MALICB,  HOW  PROVBD  AND  REBUTTBD. 

§  1648.  To  constitute  malice  in  the  publisher  of  a  libel,  it  is  not 
necessary  that  personal  ill-will  to  the  person  libelled  should  be 

1  Usher  v.  Severance,  20  Me.  9  ;  Snelling,  15  Pick.  3^7 ;  Thach.  C.  C. 
State  V.  Bamham,  9  N.  H.  34 ;  State  318.  Under  the  same  statute,  upon 
V,  Lycos,  89  N.  C.  668.  See  Leader  v.  an  indictment  for  a  libel  imputing  gen- 
State,  4  Tex.  Ap.  162.  oral  miscondnct  to  a  magistrate,  it  iJ 

*  B.  V.  Labonchere,  14  Cox  C.  C.  competent  for  the  court  to  order  the 
419.  defendant  to  elect  whether  he  will  give 

*  Com.  V.  HcClure,  3  Weekly  Notes,  the  truth  in  evidence  ;  and  upon  his 
58.  making  his  election  to  do  so,  to  file  a 

*  State  V.  White,  7  Ired.  180.  See,  bill  of  particulars,  specifying  the  par- 
also,  State  t;.  Lyon,  89  N.  C.  589.  ticular  instances  of  misconduct  which 

Under    the    Massachusetts    statute  he  purposes  to  prove,  and  to  hold  him 

the  defendant  cannot  show,  short  of  strictly  to  the  proof  of  the  particular 

proving  the  truth,  that  the  informa-  specification.      Com.   v,    Snelling,  I5 

tion  upon  which  he  acted  came  from  Pick.  337  ;  Thach.  C.  C.  318. 

80  creditable  a  source  and  under  such  *  Whart.   Cr.   Ev.  §  261 ;  State  v. 

circumstances    as  to  leave  no  doubt  Rice,  56  Iowa,  431. 
upon  his  mind  of  its  truth.    Com.  v. 
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shown.^    It  is  enough,  as  in  the  parallel  case  of  homicidei  if  there 
Malice         ^  ^  general  mischievous  temper  or  recklessness  analogous 
need  not  be  to  that  which  throws  dangerous  missiles  into  a  thorough- 
fare,  without  caring  on  whom  they  may  fall.* 
§  1649.  Malice  is  inferred  as  a  presumption  of  fact  from  publica- 
tion ;*  and  publication  of  a  libel  is  not  ordinarily  excused 
Dot  ex.  ^     by  the  publisher's  ignorance  that  it  contained  libellous 
h^tei^      matter.*    Hence  the  publisher  of  a  newspaper  is  primd 
ranee  of      facie  responsible  for  all  that  appears  in  it ;  and  it  has 
been  held  that  this  presumption  is  not  rebutted  by  evi- 
dence  that  he  never  saw  or  was  aware  of  the  libellous  matter  in  his 
newspaper  until  after  its  publication,  nor  by  proof  that  it  was 
copied  from  another  newspaper  or  from  current  report.'    Under 
recent  statutes,  it  is  admissible  as  a  defence  for  the  publisher  to 
prove  that  he  used  due  care  in  directing  the  paper,  and  that  the 
libel  was  inadvertently  published  notwithstanding  such  care.*    And 
:there  is  authority  to  the  effect  that  this  is  the  rule  at  common  law.^ 

1  Wason  V.  Walter,  L.  R.  4  Q.  B.  It  ia  to  me  incomprehensible  tbat  a 

73 ;  Com.  v.  Bonner,  9  Met.  410.     ^Su-  Jury  should  be  charged  to  find  snch 

pra,  §  119.  I>er8ons  guiltj  on  an  indictment  which 

s  See  tupra^  §§  101  ei  teg. ;  819 ;  R.  ttatea  that  thej,   '  with  mischievons 

V.  Lovett,  9  C.  &  P.  462 ;  R.  v.  Hanrej,  intentions    malidonslj   published.'  *' 

'2  B.  &  C.  267.  No  doabt  if  the  evidence  shows  that 

*  Barthelemj  v.  People,  2  Hill  (N.  the  publication  was  not  ''malicious," 
T. ) ,  248.  and  if  this  averment  cannot  be  stricken 

*  Supra^  i  1627 ;  Curtis  o.  Hussej,  out  as  surplusage  so  as  to  leave  an  In- 
i6  Gray,  261 ;  People  t;.  WUson,  64  111.  dictable  offence  behind,  the  defendant 
196;  a  case   of  contempt.    For  igno-  should  be  acquitted.    Butif  itwas  the 

•ranee  as  a  defence,  see  supra,  §  88.  defendant's  duty  to  have  supervised 

*  R.  V.  Holt,  6  T.  R.  436 ;  Com.  v.  his  paper  either  personally  or  through 
.Bnelling,  16  Pick.  337;  State  r.  White,  adequate  agents,  then  he  is  liable  for 
•S  Ired.  180.  libellous    publications  which  apx>ear 

*  See  Com.  v,  Morgan,  107  Mass.  through  his  neglecting  (either  through 
199  ;  Com.  v,  Damon,  136  Ibid.  442.  himself  or  his  agents)  his  duty  of 
Supra^  §  1627.  supervision. 

T  *<  I  can  never  accede,"  says  Lord  For  observation  to  the  same  effect 

Denman,  in  a  note  given  by  his  biogra-  by  Cockbnrn,  C.  J.,  in  Lambri's  Case, 

pher  (1  Amould*s  Life  of  Lord  Denman,  see  67  London  Law  T.  (Joum.)  p.  1.  See 

London,  1873,  p.  200),  "  to  the  doc-  also,  remarks  of  Lord  Coleridge,  C.  J., 

.trine  that  the  publisher  is  criminally  in  R.  v,  Alexander,  71  L.  T.  (Jour.)  41. 

answerable  for  a  paper,  of  the  contents  It  is  now  a  good  defence,  under  6  & 

of  which  he  was  utterly  ignorant,  not-  7  Vict.   c.  96,  §  7,  to  show  that  the 

withstanding  the    authority  of   Lord  libel  was  published  without  the  autho- 

iManafleld  or  any  other  Judge rity,  consent,  or    knowledge  of  the 
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§  1650.  In  England,  by  the  passage  of  Mr.  Fox's  bill,  libels 
were  put  on  the  same  basis  as  all  other  criminal  offences.  Question  of 
and  the  question  of  malicious  intent  was  opened  to  the  nudice  for 
decision  of  the  jury.  With  the  exception  of  a  single 
case,  already  referred  to,  where  the  Supreme  Court  of  New  York 
was  equally  divided,^  the  law  in  this  country  has  been,  even  in  those 
States  where  there  is  no  statutory  guarantee,  that  the  jury  have 
a  right,  under  the  instructions  of  the  court,  to  give  their  verdict 
on  the  whole  issue,  and  decide  the  question,  as  one  of  fact,  whether 
the  matter  charged  be  libellous  or  not,  as  well  as  the  questions  of 
fact  as  to  the  publication,  and  the  truth  of  the  innuendoes.* 

proprietor,  and  from  do  want  of  dne  bjr  the  agent."    See,  for  tali  report, 

oare  on  his  part.     R.  v«  Holbrook,  L.  R.  v.  Holbrook,  39  L.  J.  (N.  S.)  536. 

R.  3  Q.  B.  DIt.  60 ;  14  Cos  C.  C.  186.  ^  People  v.  Croewell,  3  Johns.  Cas. 

&ipra,  §  1627.  837. 

On  the  second  trial  of  R.  v.  Hoi-  *  Davis's  Va.  Cr.  Law,  280 ;  SUtev. 

brook,    Dec.    20,  1878    (reported    in  Lehre,  2  Brer.  446 ;  State  v.  Allen,  1 

London  Law  Times,   Dec.  28,  1878),  McGord,  S25  ;  Shaver  v.  Linton,  13  Up. 

Cookbnm,  C.  J.,  said :—  Can.  (Q.  B.)  534. 

**  The  question  is  as  to  what  wiU  In  SUte  v.  Goold,  62  Me.  609,  it  is 
give  immnnitj  to  the  proprietor  under  said  hy  Walton,  J. : — 
that  enactment.  No  doubt  it  would  ''  It  seems  to  be  now  settled  in  Eng- 
not  be  enough,  in  the  first  instance,  to  land  as  well  as  this  country,  that  the 
show  that  he  had  not  specifically  judge  is  not  bound  to  state  to  the  jury, 
authorised  the  insertion  of  the  article ;  as  matter  of  law,  whether  the  publioa- 
but  it  appears  to  me  equally  untenable  tion  in  question  is  or  is  not  a  libel ; 
to  say  that  because  a  proprietor  in-  that  the  proper  course  for  him  to  pur- 
trusts  the  conduct  of  a  public  journal  sue  is  to  define  to  the  jury  what  a 
to  the  plenary  discretion  of  an  editor,  libel  is,  and  then  leave  it  to  them 
he  thereby  gives  authority  to  the  edi-  to  determine  whether  the  publi- 
tor  to  commit  a  breach  of  the  law  by  cation  in  question  does  or  does  not 
the  insertion  of  libellous  matter.  If  come  within  that  definition.  2  0reenl. 
the  principal  were  expressly  to  pro-  on  Bv.  §  411 ;  Shattuck  v.  Allen,  4 
hibit  the  insertion  of  libellous  matter  Gray,  640. 

in  the  paper,  would  not  that  be  suffi-  **  But  while  it  is  undoubtedly  true 

dent  r    Surely  the  answer  must  be  in  that  in  prosecutions  for  libel  the  de- 

the  afflrmative  ;  for,  unless  he  himself  fendant  has  a  right  to  have  the  ques- 

superintends  the  insertion    of  every  tionof  libel  or  no  libel  submitted  to  the 

article    (in  which    case   the   sUtute  jury,  we  think  it  is  equally  clear  that 

would  be  useless),  what  can  the  pro-  it  is  a  right  which  it  is  competent  for 

prietor  do  more  f      And   surely  the  him  to  waive.     If  he  chooses  to  admit 

prohibition  not  to  violate  the  law  is  for  the  purposes  of  the  trial  that  the 

impliedly  involved  in  every  service  in  publication  in  question  is  a  libel,  we 

which  an  agent  is  employed,  and  in  think  he  is  no  longer  in  a  condition  to 

which  the  law  may  possibly  be  broken  complain  because  the  question  is  not 

467 


§  1652.]  CRIMES.  [book  II. 

§  1651.  Evidence  that  the  defendant  published  other  copies  of 
Q^Y^^j,  the  same  libel,^  or  other  cognate  libels,*  provided  thej 

"*J«'?  *^-      refer  to  the  subject  of  the  libel  set  out  in  the  indictment.* 

misBible  to  "^  ' 

prove  eys-  or  are  such  as  to  show  a  system  of  libelling,*  is  receiv- 
able, in  order  to  prove  the  malicious  or  seditious  intent.* 
But  if  such  publications  are  posterior  to  the  one  complained  of,  it 
would  seem  they  are  not  admissible,*  unless  offered  as  in  the  same 
line  and  as  part  of  tbe  same  scheme  as  that  on  trial .^  And  libellous 
writings  found  on  the  defendant's  person  cannot  be  put  in  evidence, 
without  in  some  way  showing  that  he  knew  or  approved  of  their 
contents.* 

§  1652.  The  defendant,  it  is  said,  has  a  right  to  have  read  the 
whole  of  the  publication  from  which  the  alleged  libellous 

Whole  pub-  .        '^  ^       .  •       m  ..1  , 

lication  ad-  passage  IS  an  extract.*  Two  articles,  however,  not 
missibie.  simultaneously  published  in  the  same  paper  or  book, 
cannot  be  coupled,  in  order  to  ascertain  whether  or  not  one  of  them 
is  libellous.^* 

submitted    to   the   Jury.     Being    ad-  Jury   upon   these    questions  by    his 

milted,  it  is  no  longer  a  question  for  admissions." 

either  oourt  or  jury ;  and  it  is  impos-  ■  Whart.  Crim.  Er.  §  62 ;  Plunkett 

sible  for  the  defendant  to  be  aggrieved  r.  Cobbett,  5  Esp.  136. 

by  any  views  the  court  may  entertain  «  R.  v,  Pearce,  Peake  (N.  P.),  75 ; 

or  express,  as   to  whose  province  it  Com.  v.  Damon,  136  Mass.  442.    See 

would  be  to  pass  upon  the  question  If  Whart.  Crim.  Ev.  $  62. 

the  answer  to  it  were  not  admitted.  *  Finnerty  r.  Tipper,  2  Camp.  72 ; 

'*  The  bUl  of  exceptions  in  this  case  Com.  v,  Harmon,  2  Gray,  289. 

shows    that  the  defendant  expressly  <  Whart.  Crim.  Ev.  §  62. 

admitted  that  the  publication  in  ques-  '  State  v.  Riggs,  39  Conn.  498 ;  Com. 

tion  was  a  libel.      He  also  admitted  v,  Snelling,  15  Pick.  837 ;  Thach.  C.  C. 

that  he    composed,  wrote,  and  pub-  318 ;  Com.  v.  Damon  (Mass.  1884),  17 

lished    the   article.     He  claimed  the  Rep.  559 ;  136  Mass.  442. 

right  to  go  to  the  Jury  upon  the  ques-  *  0.  S.  v,  Crandall,  4  Cranch.  C.  C. 

tion  of  malice  only.    This  right  was  683 ;  Thomas  v.  Crosswell,  7  Johns, 

accorded  to  him  as  fully  as  he  desired.  264 ;  Whart.  Crim.  Ev.  §§  32-52. 

All  this  appears  by  the  bill  of  excep-  »  See  Finnerty  v.  Tipper,  2  Camp, 

tions.       He  was    not,    therefore — in  72;  Watson  v.  Moore,  2  Cush.  133; 

fact  he    could  not  be— an  aggrieved  Townshend  on  Libel,  §  390;   Whart. 

party  by  the  views  expressed  by  the  Crim.  Ev.  §  38. 

judge  of   the    Superior  Court,  as  to  •  U.  S.  r.  Crandall,  4  Cranch.  C.  C. 

whose  duty  it  would  have  been  to  pass  683 ;  Whart.  Cr.  Ev.  §  682. 

upon   the  questions  of   law  involved  *  Cook  v,  Hughes,  R.  &  M.  112.    See 

in  the  issue,  if  the  answer   to  these  Thornton  v,  Stephen,  2  M.  &  Rob.  46 ; 

questions  had  been  controverted.      He  Scripps  v.  Foster,  41  Mich.  742. 

expressly  waived  his  right  to  go  to  the  ^  Usher  v.  Severance,  20  Me.  9« 
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CHAP.  XXDL]  LIBBL.  [§  1656. 

§  1658.  When  the  defendant  does  not  justify,  he  can- 
not be  permitted  to  prove  that  the  person  libelled  treated   that  iibei 
part  of  the  libellous  matter  as  a  joke  on  himself.*  ^**  *^^^®- 

§  1654.  Evidence  of  public  philanthropic  designs  on  part  of  the 
defendant  is  not  admissible  to  rebut  the  presumption  of  counter 
malice.*    No  man  has  a  right  to  libel  another  for  the   evidence 

^  of  good 

latter's  moral  instruction,  or  for  the  edification  of  the  motive  in. 

-.     •  admissible. 

commumtj.' 

IX.  INDICTMENT.* 

§  1655.  It  is  necessary  that  the  publicaiion  should  be  expressly 
averred,  since  a  mere  private  composition  and  writing, 

1     V     xu         -1       •         ^  i-         a  Publication 

seen  only  by  the  writer,  is  not  an  offence.*  moat  be 

§  1656.  The  alleged  libellous  matter,  also,  must  be   *^®"^- 
set  out  accurately,  any  variance  being  fatal,*  though  Libellous 
matters  not  in  the  libellous  passage,  or  of  record,  need  must  be 
not  be  exactly  alleged.^    Mere  variations  of  spelling,  if  forOi/^ 
the  sound  be  retained,  will  not  vitiate.* 

Where  parts  are  selected,  they  must  be  set  forth  thus :  ^^  In  a 
certain  part  of  which  said,"  etc.,  ^^  there  were  and  are  contained 
certain  false,  wicked,  malicious,  scandalous,  seditious,  and  libellous 
matters,  of  and  concerning,"  etc.,  ^^  according  to  the  tenor  and 
effect  following,  that  is  to  say :"  '^  And  in  a  certain  other  part,"* 
etc.  etc. 
The  date  at  the  end  of  the  libel  need  not  be  set  forth.^* 
If  the  libel  be  in  a  foreign  language,  it  must  be  set  forth  in  such 
language,  verbatim,  together  with  a  correct  translation." 

1  Com.  V.  Morgan,  107  Mass.  199.  v.  Brownlow,  7  Humph.  63 ;  Walsh  v. 

>  R.  9.  Hicklin,  L.  R.  3  Q.  B.  360;  State,  2  MoCord,  248.     See  Whart.  Cr. 

Com.  V.  Snelllng,  16  Pick,  337.    Supra^  PI.  &  Pr.  §§  167  et  seq. ;  Whart.  Crim. 

§§  88,  119,  1607.  St.  §§  114  €t  teg. 

•  Ibid.     See   Lord   Macanlay's   re-  *  Com.  v.  Varnejr,  10  Cush.  402. 
marks  given  in  8th  edition  of   this  •  Whart.  Crim.  Ev.  §  114 ;  SUte  v. 
work,  §  1654.  Townsend,  86  N.  C.  676. 

«  For  forms,  see  Whart*  Prec.  tit.  *  See  1  Camp.  350,  per  Lord  Ellen- 

"  Libel."  borough ;  Archbold's  C.  P.  494 ;  Whart. 

•  R.  V.  Bnrdett,  4  B.  &  Aid.  95.  Cr.  PI.  &  Pr.  §  180. 

•  Cartwright  v.  Wright,  1  D.  &  R.  »  Com.  v.  Harmon,  2  Gray,  289. 
230  ;  Wright  o.  Clements,  3  B.  &  Aid.  ii  Zenobio  v.  Axtell,  6  T.   R.  162 ; 
503 ;    Com.  v.  Tarbox,  1  Cush.   66 ;  Whart.  Cr.  PI.  &  Pr.  §  181 ;  and  see 
Com.  V,  Sweeney,  10  S.  k  R.  173 ;  SUte  iupra^  §§  731-3. 
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§  1659.]  CHIMBS.  [book  n. 

.  It  need  not  be  averred  that  the  libel  was  in  a  newspaper.^ 

§  lt)57.  In  another  work  is  considered  the  mode  of  setdng  out 
Indictment  ''^"^i^gs  of  this  class.*  It  is  enough  now  to  say  that  if 
must  pro-     the  indictment  does  not  on  its  face  profess  to  set  forth 

168A  to  set 

forth  wordB  an  accurate  copy  of  the  alleged  libel  in  words  and  fig- 
ures, it  will  be  held  insufficient  on  demurrer,  or  in  arrest 
of  judgment.*  It  is  not  sufficient  to  profess  to  set  it  forth  accord- 
ing to  its  substance  or  effect.^  And  where  the  indictment  alleged 
that  the  defendant  published,  etc.,  an  unlawful  and  malicious  libel, 
according  to  the  purport  and  effect^  and  in  substance  as  follows,  it 
was  ruled  that  the  words  between  libel  and  as  follows  could  not  be 
rejected  as  surplusage.* 

§  1658.  Where  it  does  not  appear  from  the  paper  itself  who  its 
author  was,  nor  the  persons  of  and  concerning  whom  it 
must  be  was  written,  nor  the  purpose  for  which  it  was  written, 
^^^  *  these  facts  should  be  explicitly  averred,  for  the  consider- 
ation of  the  jury,  in  all  cases  in  which  they  are  material.* 

§  1659.  Where  the  persons  alleged  to  have  been  libelled  are 
alluded  to  in  ambiguous  and  covert  terms,  it  is  not  suffi- 
matter^  cient  to  aver  generally  that  the  paper  was  composed  and 
^^^  ^  to  published  "  of  and  concerning"  the  persons  alleged  to 
relate  to  have  been  libelled,  with  innuendoes  accompanying  the 
prosecu  r.  ^^^^^^  terms,  whenever  they  occur  in  the  paper  as  set 
out  in  the  indictment,  that  they  meant  those  persons,  or  were  allu- 
sions to  their  names.  There  should  be  a  full  and  explicit  averment 
that  the  defendant,  under  and  by  the  use  of  the  covert  terms,  wrote 
of  and  concerning  the  persons  alleged  to  be  libelled.^ 

The  court  will  regard  the  use  of  fictitious  names  and  disguises', 
in  a  libel,  in  the  sense  that  they  are  coomionly  understood  by  the 
public* 

Under  a  declaration  which  alleges  the  publication  of  a  certcdn 

1  Rattray  v.  People,  61  Miss.  377.  7  Hamph.  63.    But  see  State  v.  Smith, 

>  See  Whart.  Cr.  PL  &  Pr.  §§  167  7  Lea,  249. 

ei  seq.  •  Ck>m.    v.    Wright,    1    CciBh.    46 ; 

»  Whart.  Cr.  PL  &  Pr.  §§  167  €t  seq. ;  Whart.  Cr.  PL  k  Pr.  §§  167  et  $eq. 

State  V.  Twittj,  2  Hawks,  248 ;  SUte  «  State  v.  Henderson,  1  Rich.  179. 

V.  Goodman,  6  Rich.  387.  '  R.  9.  Marsden,  4  M.  &  S.  164 ;  SUte 

<  Com.  V,  Tarbox,  1  Cnsh.  66 ;  Com.  o.  Henderson,   1  Rich.  179 ;  State  v. 

V.  Wright,  Ibid.  46  ;  State  v.  Brownlow,  Brownlow,  7  Humph.  63. 

•  SUte  9.  Chaoe,  Walker,  384. 
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oflAP.  zxul]  ubbl.  [§  1660. 

<'  libel  concerning  the  plaintiff/'  but  contains  no  innuendoes,  collo- 
quiums, or  special  averments  of  facts  to  connect  the  publication  with 
the  plaintiff,  if  no  evidence  be  offered  to  connect  him  therewith,  ex- 
cept the  publication  itself,  the  question  whether  the  publication  refers 
to  the  plaintiff  is  for  the  court,  and  not  for  the  jury.^ 

An  allegation  that  the  defendant  published  a  libel,  ^^  tending  to 
blacken  the  honesty,  virtue,  integrity,  and  reputation  of  the  said  A. 
B.,  and  thereby  to  expose  him  to  public  hatred,  ridicule,  and  con- 
tempt, in  which  said  false,  scandalous,  malicious,  defamatory,  and 
libellous  matters  of  and  concerning  the  character,  honesty,  virtue, 
integrity,  and  reputation  of  the  said  A.  B.,"  etc.,  is  a  sufficient  al- 
legation that  it  was  '^  of  and  concerning  A.  B."' 

§  1660.  An  innuendo  is  an  interpretative  parenthesis  thrown  into 
the  quoted  matter  to  explain  an  obscure  term.'    It  can  _ 
explain  only  where  something  already  appears  upon  the  can  int^xw 
record  to  ground  the  explanation ;  it  cannot,  of  itself,  Sot'ex^ 
change,  add  to,  or  enlarge  the  sense  of  expressions  be-  ^'^' 
yond  their  usual  acceptation  and  meaning.    It  can  interpret,  but 
cannot  add.^    It  may  serve  as  an  explanation,  but  not  as  a  substi- 
tute.'^   Thus  in  an  aotion  for  the  words,  ^'  He  is  a  thief,"  the  de- 
fendant's meaning  in  the  use  of  the  word  '^  he"  cannot  be  explained 
by  an  innuendo  ^^  meaning  the  said  plaintiff,"  or  the  like,  unless 
something  appear  previously  upon  the  record  to  ground  that  explana- 
tion ;  but  if  the  words  had  previously  been  charged  to  have  been 
spoken  of  and  concerning  the  plaintiff,  then  such  an  innuendo  would 
be  correct ;  for  when  it  is  alleged  that  the  defendant  said  of  the 

>  Barrows  v.  Bell,  7  Gray,  301.  Is  to  give  point  to  the  meaniDg  of  the 

'  Taylor  v.  State,  4  Ga.  14.  language,  It  is  not  proper  to  qaaah  the 

*  See  infra,  §  1665.  indictment  on  the  ground  that  the  in- 

*  See  2  Salk.  512 ;  Cowp.  684 ;  Mix  nnendo  may  he  supposed  to  carry  the 
V.  Woodward,  12  Ck>nn.  262;  Van  meaning  of  the  language  beyond  the 
Yechten  v.  Hopkins,  5  Johns.  211 ;  customary  meaning  of  the  word.  If 
State  V.  Neese,  N.  C.  T.  R.  270 ;  Brad-  some  of  the  innuendoes  in  an  indict- 
ley  V.  State,  Walker,  156 ;  State  v.  ment  for  libel  extend  the  meaning  ot 
Henderson,  1  Rich.  179.  It  was  held  parts  too  far,  but  there  be  others  suffi- 
in  Pennsylvania,  in  1870,  that  where  cient  to  give  point  to  it,  the  jury  may 
no  new  essential  fact  is  requisite  to  the  convict  under  the  latter  alone.  Com.  v. 
frame  of  an  indictment  for  libel,  which  Keenan,  67  Penn.  St.  203. 

requires  to  be  found  by  the  grand  jury  '  State  v.  Atkins,  42  Vt.  252 ;  though 
as  the  ground  of  a  colloquium,  and  see  Com.  v.  Keenan,  67  Penn.  St.  203 ; 
where  the  only  object  of  an  innuendo    Com.  v,  Meeser,  1  Brewst.  492. 
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§  1660.]  CRIMES.  [book  II. 

plaintiflf,  ^^  He  is  a  thief,"  this  is  an  evident  ground  for  the  explana- 
tion giren  by  the  innuendo,  that  the  plaintiff  was  referred  to  by  the 
word  ^^  he."  ^  Whatever  is  insensible  must  thus  be  explained  by 
innuendo.  And  ^'  when  the  language  is  equivocal  and  uncertain,  or 
is  defamatory  only  because  of  some  latent  meaning,  or  of  its  allu- 
sion to  extrinsic  facts  and  circumstances,  then  an  inducement  or 
innuendo  or  both  are  indispensable  to  express  and  render  certain 
precisely  what  the  libel  is  of  which  the  defendant  is  accused."'  It 
is  not  necessary  when  the  facts  in  question  appear  on  the  record.' 

Where  the  plaintiff  averred,  by  way  of  innuendo,  that  the  defen- 
dant, in  attributing  the  authorship  of  a  certain  article  to  a  ^^  cele- 
brated surgeon  of  whiskey  memory ,"  or  to  a  "noted  steam  doctor," 
meant  by  these  appellations  the  plaintiff,  it  was  held,  notwithstand- 
ing the  innuendo,  that  the  declaration  was  bad,  for  want  of  an  aver- 
ment that  the  plaintiff  was  generally  known  by  these  appellations, 
or  that  the  defendant  was  in  the  habit  of  applying  them  to  him,  or 
something  to  that  effect.^ 

When  an  alleged  libel  affects  the  prosecutor  only  in  his  business 
standing,  such  business  must  be  averred.' 

In  another  case,  in  an  action  on  the  case  against  a  man  for  saying 
of  another,  "  He  has  burnt  my  bam,"  the  plaintiff  cannot,  by  way 
of  innuendo,  say,  "  meaning  my  bam  full  of  com ;"'  because  this  is 
not  an  explanation  derived  from  anything  which  preceded  it  on  the 
record,  but  is  the  statement  of  an  extrinsic  fact  not  previously 
stated.  But  if  in  the  introductory  part  of  the  declaration  it  had 
been  averred  that  the  defendant  had  a  bam  full  of  com,  and  that, 
in  a  discourse  about  that  bam,  he  had  spoken  the  above  words  of 
the  plaintiff,  an  innuendo  of  its  being  the  bam  full  of  com  would 
have  been  good ;  for,  by  coupling  the  innuendo  with  the  introductory 
averment,  it  would  have  made  it  complete.' 

I  Archbold'B    C.  P.    494;    State  v.  *  Com.  v.  Staoey,  S  Phila.  617. 

White,  6  Ired.  418.  *  Barham  v.  Nethersal,  4  Co.  20  a. 

*  Darfee,  C.  J.,  State  v.  Corbett,  12  7  Arohbold's  C.  P.  494;  4  R.  Ab.  83, 
R.  I.  288»  1879,  citing  State  v.  Hen-  pi.  7 ;  85,  pi.  7 ;  2  Ro.  Rep.  244 ;  Cro. 
derson,  1  Rich.  179;  S.  P.,  State  v,  Jao.  126;  1  Sid.  52;  2  Str.  934;  1 
Spear,  13  R.  I.  324 ;  People  v.  Isaaos,  Sannd.  242,  n.  3 ;  Golstein  v.  Fobs,  9 
1  N.  Y.  Cr.  R.  148.  D.  &  Rj.  197 ;  6  B.  &  C.  154 ;  Clement 

*  State  V.  Mott,  45  N.  J.  L.  494.  v,  Fisher,  1  M.  &  R7.  281 ;   Alexander 
«  Miller  V.  Maxwell,  16  Wend.  9.  See,    v.  Angle,  1  C.  &  J.  143  ;   7  Bing.  119 ; 

also,  2  Hill,  472,  and  12  Johns.  474.        R.  v.  Tnchin,  5  St.  Tr.  532. 
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CHAP.  XZIX.]  LIBEL,  [§  1664, 

§  1661.  The  question  of  the  truth  of  the  innuendoes  is  for  the 
jury ;  and  they  must  be  supported  by  evidence,  unless  .^^^^^^  ^^ 
they  go  to  matters  of  notoriety,  or  of  which  the  court  innuendoes 
takes  judicial  notice.^ 

§  1662.   How  a  lost  or  destroyed  document  is  to  be  pleaded  is 
elsewhere  discussed.*    As  we  have  seen,  the  weight  of  unobtain- 
opinion  is  that  it  is  not  necessary  that  obscene  language  Jb8ce*ne* 
should  be  set  out  in  full ;   a  general  averment  of  its  ui>ei- 
nature  will  be  sufficient  if  there  be  a  proper  excuse.' 

X.   VERDICT. 

§  1663.  *^  Guilty  of  publishing  (m!y "  is  not  a  verdict  on  which 
judgment  can  be  entered ;  and  the  court  should  refuse  to 
receive  it,  or,  if  it  be  received,  direct  a  second  trial.*  pi^Hghing' 
But  a  verdict  on  an  indictment  for  composing,  writing,  ^^Z^ 
printing,  and  publishing  a  libel,  that  the  defendant  is 
*^  guilty  of  publishing  as  alleged  in  the  indictment,  and  not  guilty  as 
to  the  residue,"  is  equivalent  to  a  general  verdict  of  guilty ;  since 
the  allegations  in  the  indictment  *^  compose,"  '^  write,"  etc.,  can  be 
rejected  as  surplusage.' 

On  an  indictment,  also,  for  '^  composing,  printing,  and  publish- 
ing," the  defendant  may  be  found  guilty  of  ^'  printing  and  pub- 
lishing."« 

XI.   THRE^TEKIHa  LETTERS — ^BLACEMAILINQ. 

§  1664.  We  have  already  noticed  certain  classes  of  threatening 
letters  which  have  been  held,  when  followed  by  extortion,  to  consti- 

>  See  cases  cited  supra.    State  v.  At-  •  Whart.  Cr.  PI.  &  Pr.  §  176  ;  Whart. 

kins,  42  Vt.  252 ;   Com.  v.  Keenan,  67  Crim.  £v.  §§  118,  199. 

Penn.  St.  203  ;  State  v.  Perrin,  2  Brer.  •  Supra,  §  1609. 

474.  *  R.  ».  Woodfall,  6  Burr.  2661.    See 

In  an  indictment  for  a  libel  against  Webl>er  v.  State,  10  Mo.  4. 

J.  C,  which  libel  described  her  as  the  *  Com.  r.  Morgan,  107  Mass.  199. 

only  daughter  of  the  widow  Roach,  the  *  Whart.   Crim.   Ev.  §  134 ;    R.   v, 

innuendo  stated  the  identity  of  Mrs.  Hunt,  2  Camp.  583 ;  R.  v.  Williams, 

R.'s  daughter  and  of  the  prosecutrix,  Ibid.  646 ;   State  v.  Locklear,  Bosbee, 

Mrs.   C.     It  was  held  unnecessary  to  208.   As  to  divisible  verdict,  see  Whart. 

prove  that  the  prosecutrix  was  the  only  Cr.  PI.  &  Pr.  §  742. 
daughter.    State  v.  Perrin,  1  Tr.  Con. 
Rep.  446  ;  2  Brev.  474. 
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tute  robbery.^  We  have  now  to  consider  the  sending  threatening 
£  torti  letters  as  a  snbstantiye  offence.  In  many  cases  such 
moDey  by  letters  maj  be  libels,  whose  publishers  are  indictable  at 
ingTetters  common  law.'  The  offence,  however,  is  in  most  jurisdic- 
abie.^**"^  tions,  both  in  England  and  in  the  United  States,  specific 
ally  indictable  by  statutes.*  Under  these  statutes  it  is 
necessary,  in  order  to  sustain  an  indictment,  that  a  threat  should  have 
been  manifestly  intended.^  Where  a  particular  statute'  makes  it 
indictable  to  accuse  another  of  crime  with  **  menaces"  and  ^^  threats," 
with  intent  to  extort  money,  it  has  been  held  that  threatening  to 
expose  a  clergyman  charged  with  criminal  intercourse  with  a  woman 
in  a  house  of  ill-fame,  in  his  own  church  and  village,  to  his  own 
bishop,  to  all  the  other  bishops,  and  to  the  Archbishop  of  Canter- 
bury, and  also  to  publish  his  shame  in  the  newspapers,  is  such  a 

1  Supra,  §  852.  letter  demanding  money,  with  menaces, 

*  Supra,  §§  1691  et  ieq,  and  without  reasonable  or  probable 

*  As  to  Maasachnaetts  statute,  see  cause,  it  appeared  that  the  prisoner, 
Robinson  v.  Com.,  101  Mass.  27 ;  Com.  who  had  been  in  the  prosecutor's  em- 
V.  Dorus,  108  Ibid.  488  ;  Com.  v.  Cool-  ploy  as  traveller,  had  afterwards  set  up 
idge,  128  Ibid.  55 ;  Com.  v,  Philpott,  in  business  for  himself,  married,  and 
130  Ibid.  59.  As  to  New  York,  see  become  the  father  of  children.  There 
Biggs  V,  People,  8  Barb.  547.  As  to  was  no  evidence  of  the  prosecutor  hav- 
Maine  statute,  see  State  r.  Bruce,  24  ing  indulged  in  the  slightest  familiarity 
Me.  71 ;  State  v,  Patterson,  68  Ibid,  with  the  prisoner's  wife,  or  of  the  pris- 
473.  As  to  Ohio,  see  Brabham  v.  State,  oner  having  at  any  time  any  ground  to 
18  Ohio  St.  485.  As  to  Indianit  statute  suspect  that  such  had  been  the  case, 
against  blackmailing,  see  State  v.  Ham-  and  the  prosecutor  denied  it ;  but  the 
mond,  80  Ind.  80.  As  to  Missouri,  prisoner  sent  to  him  letters  imputing 
State  V,  Linthicum,  68  Mo.  66.  to  the  prosecutor  adultery  with  his 

«  R.  V.  Qirdwood,  1  Leach  C.  C.  142 ;  wife ;  that  he  was  the  lather  of  one  of 

2  East  P.  C.  1120.  his  children  ;  stating  that  many  a  man 

Demanding  money  by  threats  with-  would  have  sent  a  bullet  through  him ; 

out  *' reasonable  or  probable  cause"  that  he  was  to  refund  £44.    The  judge 

being  indictable  under  the  statute,  it  left  to  the  jury  whether  the  meaning 

has  been  held  that  these  words  must  of  the  letters  was  to  demand  a  sum  of 

be  taken  to  apply  to  the  state  of  the  money,  and  to  menace  him  with  adul- 

prisoner's  mind  at  the  time  of  making  tery,  or  to  send  the  child  to  the  prose* 

the  demand ;  and  the  jury  must  look  outer's  house ;  and  whether  there  was 

at  all  the  circumstances  for  the  purpose  any  reasonable  or  probable  cause  for 

of  deciding  whether  at  that  time  the  the  demand.    The  Jury  having  found 

prisoner  bond  fide  believed  that  she  or  against   the   defendant  on   all  these 

he  had  reasonable  cause.    R.  v,  Miard,  points,  the  conviction  was  sustained. 

1  Cox  C.  C.  22.  R.  V.  Chalmers,  16  L.  T.  (N.  S.)  363. 

Upon  an  indictment  for  sending  a       *  See  24  &  25  Vict.  o.  96,  s.  46. 
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threat  as  a  man  of  ordinary  firmness  cannot  be  expected  to  resist, 
and  therefore  falls  within  the  word  menaces  used  in  the  statute.^ 
And  so,  ander  another  statute,  has  been  held  to  be  a  letter  to  the 
elFect  that  if  money  be  deposited  in  a  particular  place  an  attack 
would  be  averted.'  A  false  statement  that  &  warrant  has  issued  to 
arrest  A.  on  a  criminal  charge  is  ^^  threatening"  to  accuse  A.  of 
crime.'  And  so  is  threatening  to  enter  a  complaint  ;^  and  threat* 
ening  to  imprison  on  a  fictitious  charge.'  Though  it  would  seem  not 
essential  that  the  prosecutor  should  be  actually  frightened,'  the 
threat  must  be  such  as  would  ordinarily  create  alarm  J  It  is  imma- 
terial, in  such  cases,  so  far  as  concerns  the  defendant's  penal  respon- 
sibility, whether  the  prosecutor  was  guilty  or  innocent ;'  but  this 
issue  may  be  material  in  considering  the  question  whether,  under 
the  circumstances  of  the  case,  the  intention  of  the  prisoner  was  to 
extort  money  or  merely  to  compound  a  felony.' 

A  threatening  letter  in  the  defendant's  own  name,  sent  to  enforce 
the  payment  of  a  debt,  is  not  within  the  statute  ;^  and  it  has  been 
further  held  that  a  threatening  letter,  referring  in  its  terms  to  such 
circumstances  as  were  plainly  intended  to  denote  who  the  writer 
was,  and  making  a  demand  of  a  sum  of  money  in  controversy  be- 
tween him  and  the  prosecutor,  which  the  latter  had  received,  and 
which  the  former  had  before  insisted  should  be  accounted  for  to  him, 
was  not  a  threatening  letter  within  9  Geo.  I.  c.  22,  or  27  Geo.  II. 
c.  15,  although  the  writer  did  not  subscribe  his  name.  A  letter  is 
not  regarded  as  anonymous  when  it  indicates  on  its  face  the  sender." 

§  1665.  A  letter,  when  ambiguous,  may  be  explained  by  parol 
proof  of  extraneous  facts  as  well  as  by  declarations  of  the  writer.'' 

1  R.  V.  Miard,  1  Cox  C.  C.  22.    See  sites  of  indiotment,  see  Com.  v.  Moul- 

Kistler  v.  State,  54  Ind.  400.  ton,  lOS  Mass.  309  ;   Com.  v.  Dorus, 

*  R.  v.  Pickford,  4  C.  &  P.  227 ;  R.  Ibid.  307 ;  State  v.  Toung,  26  Iowa, 
V.  Smith,  T.  &  M.  214 ;  1  Den.  C.  C.  122 ;  People  v,  Brannan,  30  Mioh.  460 ; 
610 ;  2  C.  &  K.  882.  State  v.  Morgan,  3  Heisk.  262. 

*  Com.  V.  Murphy,  12  Allen,  449.  •  R.  v.  Cracknell,  10  Cox  C.  C.  408 ; 
Supra,  §  1151.  R.  v.  Richards,  11  Ibid.  43. 

*  Com.  V.  Carpenter,  108  Mass.  15.  *  Ibid. 

*  R.  v.  Robertson,  L.  &  C.  483 ;  10  »  People  v.  Griffin,  2  Barb.  427 ;  State 
Cox  C.  C.  9.  V.  Hanmiond,  80  Ind.  80. 

*  State  V.  Bmoe,  24  Me.  71.  "  R.  v.  Homing,  2  East  P.  C.  1116 ;  1 
T  R.  V.  Walton,  9  Cox  C.  C.  268 ;  L.    Leaoh  C.  C.  445,  n. 

&C.  483.  Compare  R.  V.  Smith,  T.  &  ^  Supra,  §  1660;  R.  v.  Tucket,  1 
M.  214;  1  Den.  C.  C.  510.    For  requi-    Mood.  C.  C.  134;  R.  v.  Cooper,  3  Cox 
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The  prosecutor  may  be  asked  as  to  what  appeared  to  him  to  be  the 

meaniDg  of  the  letter.^    The  meaning  is  for  the  jury  if 

may  be  ex.    the  terms  be  ambiguous,'  and  is  to  be  inferred  from  all 

pwoi?^  ^^     ^^^  circumstances  of  the  case  ;•  though  whether  a  certain 

charge,  not  ambiguous,  is  threatening,  is  for  the  court.^ 

§  1666.  The  person  threatened  must  be  averred  and  proved,^  and 

so  must  the  fact  of  sending,*  but  as  will  be  seen  in  the 

Material 

facts  must  uext  scction  sending  may  be  inferentially  shown.  The 
and  pro^.  letter  must  be  set  out  if  obtainable  J  The  venue  may 
be  laid  in  the  place  of  reception.*  If  inspection  be  de- 
sired, the  court  will,  on  motion  of  the  prisoner's  counsel,  as  soon  as 
the  bill  is  found,  order  that  the  letter  be  deposited  with  the  officer 
of  the  court,  that  the  prisoner's  witnesses  may  inspect  it.* 

§  1666  a.  To  prove  intent,  prior  threats  of  the  same  kind  are 
admissible. >*    The  sending  is  to  be  inferred  from  facts.     It  has 

C.  C.  647 ;  R.  v.  Hendj,  4  Ibid.  243 ;  v,  Dorns^Ibid.  488 ;  Shifflet  o.  Com.,  14 

SUte  V.  Linthioam,  68  Me.  66.    Under  Qrat.  652. 

the  Massaohasetts   statute   onlj    the        *  R.  v.  Dunkley,  1  Mood.  C.  C.  90. 
substance  of   the  letter  need  be  set        *  R.  v,  Jones,  2  Cox  C.  C.  434 ;  2  C. 

forth.    Ck>m«    v.  Philpott,   130  Mass.  &  K.  398 ;  R.  v.  Paddle,  R.  &  R.  484. 

59.  A  letter  signed  by  two  initials,  as  R. 

1  R.  v.  Tucket,  1  Mood.  C.  C.  134;  R.,  was  held  a  letter  without  a  name 

R.  V.  Hendy,  4  Cox  C.  C.  243.  subscribed  thereto  within  9  Qeo.  I.  c.  22. 

*  Ibid. ;  R.  v.  Carruthers,  1  Cox  C.  R.  v.  Robinson,  2  Leach  C.  0.  749 ;  2 
C.  138 ;  R.  V.  Cooper,  3  Ibid.  547.  East  P.  C.  1110. 

>  R.  V.  Menage,  3  F.  &  F.  310 ;  R.  v.  '  R.  r.  Hunter,  2  Leach  C.  C.  624; 

Coghlan,  4  Ibid.  316 ;  R.  o.  Braynell,  R.  v.  Lloyd,  2  East  P.  C.  1122. 

4  Cox  C.  C.  402;  State  v.  Hollyway,  41  •  Supra,  §§  288,  1206 ;  R.  v.  Oird- 

lowa,  200;  Longley  v.  SUte,  43  Tex.  wood,  2  East  P.  C.  1120 ;  1  Leach  C.  C. 

490.  That  proof  of  reception  of  spoils  is  142;  R.  v.  Essex,  2  East  P.  C.  1125; 

admissible  to  prore  intent,  see  State  u.  People  v.  Griifln,  2  Barb.  427. 

Bruce,  24  Me.  17.  •  R.  v.  Harrie,  6  C.  &  P.  105.    On 

*  Brabham  v.  State,  18  Ohio  St.  485  ;  an  indictment  with  three  counts  for 
Com.  V.  Carpenter,  108  Mass.  15  ;  State  three  separate  letters,  it  was  proposed 
V,  Morgan,  3  Heisk.  262.  As  to  what  to  prove  the  sending  of  all  three.  It 
constitutes  *' infamous  crime"  under  was  held,  that  evidence  of  one  only 
the  8tatute8,see  R.  v,  Hickman,  1  Mood,  was  admissible.  R.  v.  Ward,  10  Cox 
C.  C.  34 ;  R.  r.  Redman,  10  Cox  C.  C.  C.  C.  42. 

159 ;  L.  R.  1  C.  C.  12 ;  Kistler  v  State,  ^  Whart.  Crim.  Bv.  S  46 ;    R.    v. 

54  Ind.  400.    And  see  State  v.  Bruce,  24  Cooper,  3  Cox  C.  C.  547 ;  R.  v.  MoDon- 

Me.  71;  State  v.  Vaughan,  1  Bay  (S.  C),  nell,  5  Ibid.  153. 

282 ;  Robinson  v.  Com.,  101  Mass.  27  ;  In  the  latter  case  it  was  proved  that 

Com.  V.  Monlton,  108  Ibid.  307 ;  Com.  the  prisoner  had  gone  up  to  the  prose- 
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been  held  that  the  dropping  a  letter  in  a  man's  way,  in  order  that 
he  might  pick  it  up,  was  a  sending  of  it;^  and  it  was  said  g^^^j^ 
that  there  was  a  ^^  sending/'  although  the  party  saw  the  question  of 
prisoner  drop  the  letter,  if  the  prisoner  did  not  suppose 
the  party  knew  him,  and  intended  he  should  not.'  As  will  presently 
be  seen,  a  letter  threatening  A.,  but  directed  to  B.,  which  is  left  at 
a  place  accessible  to  A.,  with  the  intention  that  it  should  reach  as  well 
A.  as  B.,  is  *^sent"  to  A. ;'  and  fastening  a  threatening  letter  on  a 
gate  in  a  public  highway  is  some  evidence  to  go  to  the  jury  of  a 
sending  thereof.^  A  conviction,  however,  cannot  be  sustained  where 
the  only  evidence  against  the  defendant  was  his  own  statement  that  he 
should  never  have  written  it  but  for  W.  6.'  And  when  there  is  no 
person  in  existence  of  the  precise  name  which  the  letter  bears  as  its 
address,  it  is  a  question  for  the  jury  whether  the  party  into  whose 
hands  it  falls  was  really  the  one  for  whom  it  was  intended.*  The 
bare  delivery  of  a  letter  coutaining  threats,  though  sealed,  is  held 
to  be  evidence  of  a  knowledge  of  its  contents.^ 

§  1666  b.   Letters  threatening  to  ^^  bum  or  destroy"  are  also 
made  specifically  indictable  by  statute  in  England.*    Under  this 

CO  tor  and  said  to  him,  **  If  yoa  do  not  be  received,  knowing  the  oontents 
give  me  a  eovereign  I  will  charge  joa  thereof,  any  letter  or  writing  threat- 
wit  h  an  indeoent  aasanlt.''  It  was  ening  to  burn  or  destroy  any  house, 
held  that  inasmnoh  as,  if  the  Jnry  be-  bam,  or  other  building,  or  any  rick  or 
lieved  that  such  language  had  been  stack  of  grain,  hay,  or  straw,  or  other 
used  by  the  prisoner,  the  intent  was  agricultural  produce,  or  any  grain, 
manifest,  evidence  for  the  prosecution  hay,  or  straw,  or  other  agricultural 
tending  to  show  that  the  prisoner  had  produce,  in  or  under  any  building,  or 
made  a  similar  charge  two  years  before  any  ship  or  vessel,  or  to  kill,  maim, 
ought  not  to  be  admitted.  But  this  is  or  wound  any  cattle,  shall  be  guilty 
no  adequate  reason  for  rejecting  the  of  felony,  and,  being  convicted  thereof, 
evidence.  shall  be  liable,  at  the  discretion  of  the 
I  R.  V.  Wagstaff,  R.  &  R.  398.  court,  to  be  kept  in  penal  servitude 
'  Ibid.  for  any  term  not  exceeding  ten  years 

*  R.  0.  Grimwade,  1  Cos  C.  C.  67 ;  1  and  not  less  than  five  years  (27  &  28 
Den.  G.  C.  30 ;  1  C.  &  K.  592.             '  Vict.  c.  47),  or  to  be  imprisoned  for  any 

*  R.  V.  Williams,  1  Cox  G.  G.  16.  term  not  exceeding  two  years,  with  or 

*  R.  V.  Howe,  7  G.  &  P.  268.  without  hard  labor,  and  with  or  with- 

*  R.  0.  Garruthers,  1  Gox  G.  G.  138.    out  solitary  confinement,  and,  if  a  male 
7  R.  V.  Qirdwood,  I  Leach  G.  G.  142 ;    under  the  age  of  sixteen  years,  with  or 

2  Bast  P.  G.  1120.  without  whipping."  (Former  provinaiUf 

«  By  24  &  26  Vict.  c.  97,  s.  50,  4  Geo.  IV.  c.  54,  s.  3,  and  10  &  11 

*'  wbosoever   shall    send,  deliver,  or  Vict.  c.  66,  s.  1.) 
utter,  or  directly  or  indirectly  cause  to 
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statate,  where  a  count  charged  T.  with  sending  to  V.  and  threaten- 
ing to  bum  certain  houses,  laying  them  as  the  property 
destroy  of  0.,  Y.'s  tenant,  it  was  prored  that  T.  dropped  the 
rndictabie.  ^^^^^  "1  a  pubUc  road  near  Y.'s  house ;  that  A.  found 
it  and  gave  it  to  H.,  who  opened  and  read  it,  and  gave  it 
to  E.,  who  showed  it  to  both  0.  and  Y.  It  was  ruled  that  this  was 
a  sending  under  the  statute.^ 

A  threat  of  a  false  and  malicious  prosecution  in  order  to  extort 
money  is  indictable  at  common  law.' 

§  1666  c.  By  another  statute,'  sending  a  letter  threatening  murder 
is  made  a  felony.  The  letter,  under  this  statute,  must  be  construed 
in  its  natural  sense,  as  explained  by  circumstances ;  though  when 
necessary  the  indictment  may  explain  by  innuendoes  and  prefatory 
matter.^  To  put  a  letter  in  a  place  where  it  would  be  likely  to  be 
seen  by  the  person  to  whom  it  is  directed  is  ^^  uttering"  it.' 

>  R.  p.  Grimwade,  I  Den.  G.  G.  80 ;  a  letter  to  T.  L.,  threatening  to  bnm 

1  G.  &  K.  592 ;  1  Goz  C.  C.  67.    See,  the  hooee  of  J.  R.,  as  the  threat  moat 

as  to  sending,  mpra^  %  1666  a.  be  to  the  owner  of  the  property ;  and  if 

Under  prior  statutes  we  have  the  the  letter  was  sent  to  T.  L.,  with  intent 

following  rulings :—  that  it  should  reach  J.  R.,  and  did 

Under  27  Geo.  11.  c  15,  a  oonviotion  reach  him,  it  should  have  been  charged 

for  sending  a  letter  to  P.,  threatening  in  the  indietment  as  sent  to  J.  R.    R. 

'*  to  set  fire  to  his  mill,  and  likewise  to  v.  Jones,  2  G.  &  K.  398 ;  1  Den.  G.  G. 

do  all  the  public  injury  they  were  able  218 ;  2  Goz  G.  C.  434 ;  R.  v.  Orimwade, 

to  do  him,  in  all  his  farms  and  seteres,"  1  Ibid.  67. 

was  set  aside,  it  appearing  that  P.  had  '  Bee  tupra^  %  851 ;  Bmbry  v.  Gom., 

not  then  any  mill  to  which  the  threat  79  I^.  438 ;  Williams  v.  State,  13  Tex. 

of  burning  would  apply  (baring  parted  Ap.  723. 

with  it  three  years  before) ;  and  the  *  24  &  26  Vict,  c  100,  s.  16.  I 

threat  as  to  the  form,  etc.,  not  neoes-  *  R.  v.  Boucher,  4  C.  &   P.  662. 

sarily  implying  a  burning.    R.  v.  Jep-  Under  similar   statute,  see   State  v. 

son,  2  Bast  P.  G.  1115.  Young,  26  Iowa,  122;  Longley  p.  State, 

A  conyiction  under  4  Geo.  IV.  c  54,  43  Tez.  490 ;  Buie  v.  State,  1  Tex.  Ap* 

s.  3,  was  also  set  aside  on  an  indict-  58. 

ment  charging  that  the  prisoner  sent  *  R.  v.  Jones,  5  Gox  G*  C.  220.  j 
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CHAPTER  XXX. 

ESCAPE,  BREACH  OF  PKISON,  AND  RESCUE. 


I.  Against  Offioeb  tob  an  Ebcaps. 

Escape  Is  permlttiiig  a  prisoner's 
departure  from  custody,  §  1667. 

Negligence  need  not  be  proved  l^ 
prosecution,  §  1668. 

Deputy  Jailers  are  liable  as  Jailers, 
$1669. 

Jailers  need  not  be  dejure,  §  1670. 

Indictment  must  specify  offence,  § 
1671. 
n.  Brbacb  or  Prison. 

Prison  breach  is  a  forcible  depart- 
ure fh>m  custody,  §  1672. 

Offence  extends  to  escape  from 
civil  process,  $  1678. 


Enough  if  process  be  regular,  $ 
1674. 

Custody  of  any  kind  is  enough,  § 
1675. 

Attempt  is  indictable,  $  1676. 

Iaw  of  principal  and  accessary  ap- 
plies, §  1677. 

Voluntary  escape  is  indictable,  § 
1678. 

Necessity  a  defence,  §  1679. 
m.  Bbscub. 

Rescue  is  violent  delivery  of  pri- 
soner from  custody,  §  1680. 


I.  AGAINST  OFFICER  FOB  ESCAPE.^ 

§  1667.  ^^  EvEBT  one  who  knowingly,  and  with  intent  to  save 
the  person  escaping  from  trial  or  execution,  permits  any 
person  in  his  lawful  custody  to  regain  his  liberty,  other-  permitting 
wise  than  in  due  course  of  law,  commits  the  oflfence  of  §e^J^^^  ^ 
voluntary  escape ;  and  ^™  cus- 

^*  Is  guilty  of  high  treason  if  the  escaped  prisoner  was 
in  his  custody  for,  and  was  guilty  of,  high  treason ; 

*^  Becomes  an  accessary  after  the  fact  to  the  felony  of  which  the 
escaped  prisoner  was  guilty  if  he  was  in  his  custody  for,  and  was 
guilty  of,  felony ;  and 

^*  Is  guilty  of  a  misdemeanor  if  the  escaped  prisoner  was  in  his 
custody  for,  and  was  guilty  of,  a  misdemeanor."' 

The  law  as  to  voluntary  escapes  is  thus  stated  by  Mr.  Sergeant 


1  See  Whart.  Prec*  633  ef  seg*  for  Pens.  St.  445.  It  does  not  appear 
forms  of  indictment.  what  is  the  effect  of  voluntarily  per- 

*  Steph.  Dig.  C.  L.  art.  144,  citing  mitting  the  escape  of  a  man  lawfully 
Hawk.  P.  C.  192,  196, 197 ;  1  Russ.  Cr«  charged,  but  innocent  in  fact.  Steph. 
583.    See,  also,  Weaver  v.  Com.,  29  'Dig.  ttf  supra. 
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Hawkins,  as  approved  by  Sir  W.  Russell :  ^^  There  can  be  no  doubt 
but  that  wherever  an  officer  who  hath  the  custody  of  a  prisoner, 
charged  with,  and  guilty  of  a  capital  offence,  doth  knowingly  give 
him  his  liberty  with  an  intent  to  save  him  either  from  his  trial  or 
execution^  he  is  guilty  of  a  voluntary  escape,  and  thereby  involved 
in  the  guilt  of  the  same  crime  of  which  the  prisoner  was  guilty  and 
stood  charged  with."^ 

It  is  a  misdemeanor  at  common  law  for  an  officer  having  lawful 
charge  of  a  prisoner,  negligently  to  permit  the  temporary  departure 
of  such  prisoner  from  his  custody,  no  matter  how  slight  may  be  such 
departure.'  The  custody  may  be  that  of  a  prison,  or  a  chamber,  or 
even  that  of  constructive  tactual  arrest  in  the  open  streets.'  And 
any  undue  liberty  wrongfully  allowed  to  a  prisoner,  which  he  uses  to 
effect  his  escape,  makes  the  custodian  giving  the  liberty  indictable 
at  common  law.^ 

If  the  warrant  of  commitment  be  regular,  and  issue  from  a  tribu- 
nal having  jurisdiction,  the  question  of  the  prisoner's  guilt,  or  of  the 
regularity  of  prior  procedure,  is  irrelevant.  The  only  way  either 
of  these  questions  can  be  raised  is  by  application  to  the  tribunal 
issuing  the  process,  or  to  an  appellate  tribunal.' 

No  indictment  lies  for  an  escape  when  the  imprisonment  is  on  its 
face  void  and  illegal.' 

§  1668.  Where  the  offence  charged  is  a  negligent  escape,  it  is 
not  necessary  to  prove  negligence  in  the  defendant,  as  the  law  implies 

>  Hawk.  P.  G.  ttf  mpra;  1  Russ.  on  *  R.  v,  Bootie,  2  Barr.  864 ;  State  v. 

Cr.   583,   approved    bj  the    Supreme  Dond,  7  Conn.  384 ;  Lncky  v.  State,  14 

Court  of  New  Jersey,  in  1884,  in  Mee-  Tex.  400;  R.  v.  Shnttleworth,  22  Up. 

han  17.  State  (6  Grim.  Law  Mag.  202).  Can.  (Q.  B.)  372. 

To  constitute  this  offenoe,  however,  the  *  Smith  v.  Com.,  59  Penn.  St.  320 ; 

escape  mitot  be  voluntary  and  inten-  Hopkinson    v.   Leeds,    78    Ibid.  396; 

tional.    Meehan  v.  State,  ut  ftupra.  Green  u.  Hem,  2  Pen.  k  W.  167.    See 

s  Colby   V.  Sampson,   5   Mass.  310,  Meehan  v.  State,  vt  tup, 

312;  Com.  v.  Farrell,    5  Allen,   130;  *  Infrut  §  1674;  State  9.  Garrell,  82 

State  V,  Addoock,  65  Mo.  590.    See  R.  N.  C.  680 ;  State  v.  Brown,  Ibid.  585 ; 

V.  ShuttlewoHh,  22  Up.  Can.  (Q.  B.)  Holland  v.  State,  60  Miss.  939. 

372 ;  Meehan  v.  State,  vt  sup. ;  State  v,  *  State  v,  Murray,  15  Me.  100 ;  Com. 

Martin,  32  Ark.  124.  r.  Miller,  2  Ashm.  61 ;  State  v.  Bates, 

Detention  on  mesne  process  is  impris  23  Iowa,  97.    /n/ra,  §  1674. 
onment  under  the  statute.    Com.  v* 
Barker,  133  Mass.  399. 
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it  ;^  and  if  it  be  alleged  in  defence  that  the  prisoner  by  force  res- 
cued himself,  or  was  rescued  by  others,  and  the  officer  i^o«n«ence 
made  fresh  pursuit  after  him,  but  without  effect,  and  need  not  be 
took  throughout  every  precaution  in  his  power,  the  bur-  prosecu-^ 
den  of  making  out  this  defence  is  on  the  defendant.  And  ^^^^' 
so  seyere  is  the  policy  of  the  law  in  this  respect,  that  nothing  but 
the  act  of  God,  or  of  irresbtible  adverse  force,  is  held  an  excuse.' 

§  1669.  The  deputies  of  a  jailer  are  charged  with  the  same  high 
responsibilities  as  are  imposed  on  the  jailer  himself.    It 
is  otherwise,  however,  with  his  servants,  who  are  not  Hj^rg^are 
deputies,  and  who  are  only  responsible  for  negligence  in  !|5^** 
their  particular  spheres,  or  for  connivance.'    But  the  cus- 
tody must  have  been  lawful.^ 

§  1670.  A  de  facto  jailer  is  responsible  for  an  escape ; 
nor  does  the  question  of  the  legality  of  the  jailer's  ap-  not  be  de 
pointment  at  all  affect  the  issue.'  •''*"• 

§  1671.  The  indictment  must  allege  the  offence  with  which  the 
defendant  was  charged,'  and  the  character  of  the  war- 
rant f  though  when  there  is  no  warrant,  but  simply  a  must  spec- 
verbal  arrest,  the  offence  may  be  set  out  in  popular  terms.'  *^  off«°ce. 
Under  the  statutes  making  escape  a  substantive  offence  the  indict- 
ment need  not  allege  scienter  on  part  of  the  officer  permitting  the 
escape.' 

1  See  1  Hale,  600;  Blue  v.  Com.,  4  1617 ;  Whart.  Cr.  Sy.  $$  164,  833.    As 

Watts,  215  ;  Ck>m.  v.Connell,  3  Qrat.  587.  to  de  facto  offioers,  see  supra,  §  652. 

*  State  V.  Halford,  6  Rich.  68 ;  Shat-  *  Kyle  v.  State,  10  Ala.  236 ;  and  so 
tack  r.  State,  51  Miss.  575.  as  to  those  assisting  the  eeoape.    State 

It  is  enough  also  to  proye  that  the  v.  Jones,  78  N.  C.  420. 

warrant  or  authoritj  on  whioh  the  ^  State  r.  Hollon,  22  Kan.  580. 

prisoner  was  oonyicted  was  legal ;  it  is  *  R.  r.  Bootie,  2  Barr.  864. 

not  requisite  for   the  prosecution  to  An  indictment  against  a  Jailer  for 

prove  that  the  person  actually  com-  permitting  a  prisoner  in  his  custody  to 

mitted  the  oifenoe  with  which  he  was  have  an  instrument  in  his  room  with 

charged.    2  Hawk.  c.  28,  s.  16.  which  he  might  break  the  jail  and 

*  State  V,  Brrickson,  3  Vroom  (32  N.  escape,  and  for  failing  to  carefully  ex- 
J.  L.),  421.  See  Kavanaugh  v.  State,  amine,  at  short  intervals,  the  condition 
41  Ala.  399.  of  the  jail,  and  the  occupation  of  the 

*  See  State  v.  Beebe,  13  Kans.  589 ;  prisoner  at  the  said  jail,  in  consequence 
Wilckens  v.  Willett,  4  Abb.  Ap.  Dec.  of  which  the  prisoner  escaped,  does  not 
596.  state  an  indictable  offence.     Com.  o. 

*  2  Hawk.  0.  19.    See  Com.  v.  Con-  Connell,  3  Grat.  587.     Sed  quaere. 
sell,  3  Grat.  587.     Supra,  $$  1589,  •  Wilson  v.  State,  61  Ala.  151. 
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n.  BBEACH  OF  PRISON. 

§  1672.  Prison  breach  is  the  breaking  out  of  the  place  of  lawful 
confinement,^  by  a  person  involuntarily  confined,  against 
breach  1b  a  the  Will  of  his  custodian ;  and  by  the  English  common 
de^tnre  ^*^  ^^  ofiFence  is  a  felony  if  the  commitment  were  for 
f^m  cus-  felony,  or  a  misdemeanor,  if  the  commitment  were  for  a 
misdemeanor.'  Force  is  not  necessary  to  the  constitution 
of  the  oiFence.' 

§  1678.  Where  the  defendant  is  confined  simply  on  civil  process, 
Offence  there  are  intimations  that  the  old  common  law  offence  of 
extends  to  breach  of  prison  is  not  reached.^  Certainly  it  is  not,  so 
from  ciTii  far  as  the  question  of  felony  is  concerned ;  but  it  is 
proccBB.  equally  clear  that  it  is  misdemeanor  at  common  law  to 
escape  from  any  lawful  imprisonment,  whether  on  civil  or  criminal 
process.* 

§  1674.  It  is  enough  to  sustain  the  prosecution  if  the  process  were 
regular,  and  the  imprisonment  j>nm^/a(^e  authoritative  ;* 
process  be  though  mere  technical  informalities  in  the  process  will  be 
■^"^'^'  no  defence.'  The  question  of  the  defendant's  guilt  or 
innocence  is  not  relevant  to  the  issue.'  At  the  same  time,  if  no  crime 
were  committed  at  all,  and  there  were  no  prior  legal  arrest  of  the 
prisoner,  a  mere  commitment  would  be  void,  and  the  breaking  inno* 
cent.'  But  the  dismissal  of  a  case  by  the  magistrate  is  not  such  a 
discharge  of  a  prisoner  as  will  justify  him  in  an  escape  from  the 
lock-up,  to  which  he  was  remanded  by  the  magistrate.^    And  it  has 

■ 

>  state  V,  Beebe,  13  Kans.  589.  <  As  to  arrest,  see  Wbart.  Cr.  PI.  k 

•  B.  V.  Haswell,  R.  &  R.  458 ;  R.  v.    Pr.  §§  1-12.    Supra^  §  652. 
Martin,  Ibid.  196.    Bee  2  Hawk.  P.  C.       f  Com.  v,  Morihan,  4  Allen,  588. 

.€.  18,  s.  16 ;  State  v.  Hurray,  15  Me.  *  2  Hawk.  P.  C.  o.  18,  s.  16;  Com. 

100 ;  Com.  v,  Briggs,  5  Met.  559 ;  Peo-  v.  Miller,  2  Ashm.  61 ;  State  v.  Bates,  28 

'ple  t;.  Tompkins,  9  Johns.  70 ;  Com.  v.  Iowa,  96.    See  People  v.  Washburn,  10 

Miller,  2  Ashm.  61 ;  Kyle  9.  State,  10  Johns.  160. 

Ala.  236.  *  2  Hawk.  o.  18,  s.  7 ;  ngpra,  §§  647 

•  State  9.  Davis,  14  Ney.  439.    See  -52. 

.R.  17.  Payne,  L.  R.  1  C.  C.  27 ;  10  Cox  C.  »  Supra,  §  1667. 

•C.  232 ;   Com.  v.  Mitchell,  3  Bush,  39 ;  In  R.  t*.  Waters,  12  Cos  C.  C.  390, 

fBarthelow  v.  State,  26  Tex.  175.  Stqrra^  the  defendant  was  given  into  custody 

•^  1680.  without  a  warrant  on  a  charge  of  felony . 

•  2  Hawk.  P.  C.  0.  28,  s.  16.  He  was  conveyed  before  a  magistrate, 
'  R.  9.  Allan.  C.  &  M.  295.    See  State  who  remanded  him  to  custody  without 

.9.  Murray,  15  Me.  100.  any  evidence  on  oath.    The  defendant 
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been  held  in  Kansas  that  it  is  no  defence  to  an  indictment  for  this 
offence  that  the  prisoner  was  arrested  without  legal  warrant,  and 
was  afterwards  acquitted.* 

§1675.  The  breaking  need  not  be  from  a  public  prison.   ^^^ 
If  there  be  force,  it  is  a  prison  breach  to  escape  from  an  any  kind 
officer  in  the  streets.*  ^^^^  ' 

§  1676.  When  the  breaking  out  is  not  accomplished  the  defendant 
may  be  indicted  for  an  attempt.'    But  a  breach  is  effected 
by  throwing  down,  when  escaping,  a  loose  brick  on  top  ta^cuwe! 
of  a  prison  wall.^ 

§  1677.  Assistance  to  one  breaking  prison,  or  escaping  from 
custody,*  in  his  undertaking,  is  governed  by  the  rules 
applying  to  principals  and  accessaries.    If  the  prison  principal 
breach  be  a  felony,  a  person  supplying  the  means  to  effect  ^^^ 
it,  or  waiting  to  carry  off  the  prisoner  after  his  escape,  P"®** 
is  accessary  before  or  after  the  fact  as  the  case  may  be.    If  the 
prisou  breach  be  a  misdemeanor,  then  a  person  so  assisting  is  a  prin- 
cipal in  the  misdemeanor.*   The  indictment,  if  the  offence  be  charged 

was  remored  to  a  look-up  from  which  <  R.  v.  Haswell,  R.  k  R.  468.  This 
he  escaped.  The  charge  of  felooy  does  not  apply  to  cnstody  of  bail.  Red- 
made  against  him  was  dismissed  hy  man  v.  State,  28  Ind.  205. 
the  magistrates.  It  was  mled  by  Mar^  *  Com.  v.  Filburn,  119  Mass.  297. 
tin,  B.,  that  the  dismissal  by  the  mag-  Bee  Perry  v.  State,  63  Ga.  402 ;  Broz- 
istrates  was  not  equivalent  to  an  ao-  ton  v.  State,  9  Tex.  Ap.  97. 
quittal  by  a  Jury ;  that  the  defendant  *  See  R.  v.  Haswell,  R.  &  R.  458 ;  R. 
was  legally  in  custody,  although  no  o.  Allan,  C.  &  M.  295 ;  State  v.  Murray, 
eyidence  was  taken  upon  oath  to  jus-  16  Me.  100 ;  Com.  v.  Filburn,  119  Mass. 
tify  his  remand ;  and  that  these  facts  297 ;  People  v.  Tompkins,  9  Johns. 
were  no  defenoe  to  the  indictment  for  70.  Sk^pra,  §S  241,  652.  As  to  Massa- 
breaking  prison.  chusetts  statute  and  indictment  there- 

>  State  V.  Lewis,  19  Kan.  260.    See  on,  see  Com.  v.  Filburn,  119  Mass.  297, 

10  Am.  Law  Rec.  290 ;  compare  State  v,  where  it  was  held  that  when  the  at- 

Sarrell,  82  N.  C.  680;  State  o.  Brown,  tempt  was    yiolently  to  rescue  from 

Ibid.  586.  what  seemed  oi&oial  custody,  knowl- 

s  2  Hawk.  0.  18,  s.  4 ;  R.  v.  Bootie,  edge  of  the  oiIlcer*s  actual  character 

2  Burr.  864  ;  R.  v.  Stokes,  6  C.  &  P.  was  not  essential. 

148;  Com.  9.  Filburn,  119  Mass.  297 ;  In  People  v.  Duell,  3  Johns.  449,  it 

State  V.  Beebe,  18  Kans.  689.    St^fmif  was  held  that  the  offence,  when  the 

§  1667.  party  in  prison  was  charged  with  petit 

*  St^fra^  §$  173  et  »eq. ;  State  v.  Mur-  larceny,  is  felony ;  but  see  ooitfra,  2 

ray,  16  Me.  100 ;  People  v.  Rose,  12  Hawk.  P.  C.  186-8. 
Johns.  839.    UndA  Alabama  statute, 
■ee  Luke  v.  Bute,  49  Ala.  30. 
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as  an  accessaryship,  must  aver  the  principal's  offence.^  And  a  per- 
son knowingly  harboring  the  fugitive  after  his  escape,  may  be  guilty 
as  an  accessary  after  the  fact.'  But  when  the  offence  is  charged 
as  a  substantive  misdemeanor,  then  it  ought  to  be  enough  to  aver 
that  the  person  aided  was  at  the  time  duly  under  arrest  or  imprison- 
ment.  And  a  charge  of  this  character  can  be  sustained  by  proof 
of  aid  furnished  the  prisoner  such  as  would  be  likely  to  facilitate 
his  escape.'  Material  assistance  given  by  one  prisoner  to  another 
falls  under  the  same  head,  when  such  assistance  has  a  natural  ten- 
dency to  facilitate  escape.^  But  mere  communications  advising  an 
escape,  without  supplying  means,  do  not  constitute  the  offence.' 
§  1678.  A  distinction  is  taken  by  the  old  writers  between  breach 
of  prison  and  escape.  To  breach  of  prison  some  force  is 
escape  is  necessary ;  some  breaking  of  the  continuity  of  the  prison, 
Indictable.  ^^^^  tearing  away  from  custody.*  But  if  this  element 
be  not  present,  ^.  ^•,  if  the  doors  be  left  open  and  the  prisoner 
walk  without  interruption  out,  the  indictment  must  be  for  an  escape, 
and  is  under  no  circumstances  more  than  a  misdemeanor.^  Nor  is 
a  confinement  within  prison  walls  an  essential  condition  of  the  of- 
fence. A  prisoner's  voluntary  departure  from  bounds  out  of  prison 
assigned  him  by  the  jailor  is  a  "voluntary  escape."'  He  is  under 
arrest,  if  he  is  ordered  to  be  subject  to  arrest.' 

■  5upra,  §  1671.  may  well  be  doubted.    The  later  Roman 

s  Supray  §  241.    See  Com.  v.  Miller,  oommon  law  holds  that  it  is  not.    The 

2  Ashm.  61 ;  and  infra,  §  1680.  law  of  freedom,  so  argue  eminent  ja- 
'  R.  V.  Paine,  L.  R.  1  C.  C.  27  ;  R.  rists,  is  natural ;  the  instinot  for  free- 

V,  Allan,  1 C.  &  M.  295  ;  Peeler  v.  State,    dom  irrepressible ;  if  the  law  deter- 

3  Tex.  Ap.  533 ;  Mason  v.  State,  7  Ibid,    mines  to^  restrain  this  freedom,  it  must 
623.  do  so  by  adequate  means ;  and  it  can- 

*  Luke  V,  State,  49  Ala.  30.  not  be  considered  an  ofTence  to  break 
'  Hughes  V.  State,  1  Bngl.  (Ark.)    through  restraint  when  no  restraint  is 

132.  imposed.     Undoubtedly  it  is  a  high 

*  See  R.  17.  Haswell,  R.  &  R.  458 ;  phase  of  Socratio  heroism  for  a  man 
R.  V,  Kelly,  1  Cr.  &  Dix,  203.  condemned  to  death  or  imprisonment 

7  2  Hawk.  c.  18,  s.  19 ;  B.  v.  Allan,  to  walk  back,  when  let  loose,  to  be  ez- 

C.  &  M.  295.  eouted  or  imprisoned.     But  the  law 

'  Riley  v.  State,  16  Conn.  47*  See  does  not  undertake  to  establish  by  in- 
Green  V,  Hern,  2  Penn.  R.  167.  dictment  Socratio  heroism.    It  would 

*  Com.  V.  Sheriff,  1  Grant,  187.  not  be  good  for  society  that  the  natural 
Whether,   in  a   humane   jurispru-  instinct  for  self-preserTation  should  be 

deuce,  the  unresisted  escape  of  prison-    made  to  give  way  to  so  romantic  a  sen- 
ers  from  custody  is  a  punishable  offence    timent  as  is  here  invoked ;  and  it  is  a 
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§  1679.  It  need  scarcely  be  added  that  for  the  technical  offence 
of  prison  breach,  necessity  (e.  ^.,  a  conflagration  in  the 
prison)  is  a  defence.*    The  same  defence  avails  on  an  ^  defence. 
indictment  against  the  ofiEicer.'    But  a  plea  by  the  de- 
fendant that  the  condition  of  the  jail  was  intolerably  injurious  to 
his  health  will  not  be  regarded  as  good  where  it  does  not  appear 
that  all  other  means  of  relief  had  failed.' 

HI.   RESCUE. 

§  1680.  Rescue  is  a  violent  delivery  of  a  prisoner  from  lawful 
custody  ;  and  is  committed  by  one  who  would  be  a  prin- 
cipal in  the  second  degree  in  a  prisoner's  breach  of  yioientde- 
prison,  and  who  was  present  actually  or  constructively  "2?^^  ^^ 
assisting  by  violence  in  such  prison  breach.^    It  may   from  cus- 
also  be  consummated  by  wresting  a  prisoner  violently 
from  custody,  even  though  the  prisoner  should  take  no  part  in  the 
violence.'^    Rescue,  like  prison  breach,  is  either  felony  or  misde- 
meanor, as  the  crime  charged  on  the  prisoner  rescued  is  felony  or. 
misdemeanor.*    But  there  must  be  knowledge  by  the  rescuer  that 
the  person  rescued  was  under  some  arrest;^  and  if  the  person 
rescued  be  in  the  custody  of  a  private  person,  the  offender  must 


logical  oontradiction  to  say  that  the  point  maj  he  too  firmly  settled  to  he 

scaffold  and  the  cell  are  to  he  used  to  now  shaken ;  hut  considerations  snch 

prove  that  the  scaffold  and  the  cell  are  as  those  which  have  heen  mentioned 

of  no  use.     If  men  voluntarily  submit  may  not  he  without  their  use  in  ad- 

to  punishment,  then  compulsory  pun-  justing  the  punishment  on  convictions 

ishment  is  a  wrong.    Beside  this,  a  for  unresisted  escapes.    On  this  topic 

jailer  may  argue  that  if  we  hold  that  a  may  he  consulted  an  article  in  the 

prisoner  is  under  bonds  as  much  when  Albany  Law  Journal,  reprinted  in  the 

he  is  let  loose  as  when  he  is  locked  up,  London  Law  Times  of  Sept.  18, 1880. 
there  is  no  reason  for  over-carefulness        >  See  tupnif  §§  95  et  $eq, 
in  locking  up.    Following  these  views,         *  Shattuck  v.  State,  61  Biiss.  676. 
the  conclusion  has  been  reached  that        *  State  v.  Davis,  14  Nev.  439. 
an  unresisted  escape  is  not  per  te  tax        *  See  People  v.  Rathbun,  21  Wend, 

indictable  offence  (see  Berner,  Lehr-  609. 

buch,  p.  648 ;  Henke  Handbuch,  iii.  §        »  SUte  v.  Cuthbert,  T.  Charl.  135. 

179 ;  Koch,  §  618)  ;  and  this  view  has  See  Com.  r.  Pilbum,  119  Mass.  297. 
been  adopted  by  all  modern  German        •  2  Hawk.  P.  C.  o.  18,  s.  10. 
codes.    The  English  decisions  on  this       t  State  v.  Hilton,  26  Mo.  199. 
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have  notice  of  the  fact  that  the  person  rescned  is  in  sach  cus* 
tody.» 

An  unsuccessful  rescue  may  be  indicted  for  an  attempt.' 

1  Steph.  Dig.  C.  L.  art.  145 :—  Steph.  Dig.  C.  L.  oiting  1  Hale  P.  C. 

'*  Every  one  oommits  high  treason,  606 ;  1  Ross,  on  Cr.   697.    See,  for 

felonj,  or  misdemeanor  who  rescues  a  authorities,  tupra^  §  652. 
prisoner  imprisoned  on  a  charge  of,        *  See  supra,  §§  173  et  feg.^  652 ;  State 

or  under  sentence  for,  high  treason,  v.  Murraj,  15  Me.  .100« 
felony,  or  misdemeanor,  respectively." 
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CHAPTER  XXXI. 


BIGAMY  AND  POLYGAMY. 


I.  Brvot  ot  Placb  of  Fibst  Mab- 

RIAOS. 

Ordinarily  marriage  valid  by  lex 
loci  eantraeiuB  is  valid  every- 
where, §  1683. 

But  not  BO  as  to  converse,  §  1684. 

n.  EVTEOT  or  TiMB  AND  PlACB  OF 

Sbcond  Mabriaob. 
Offence  Indictable  in  place  of  of- 
fence, §  1685. 
m.  Thibd  Mabbiaqb  dubino  Second 

BlOAHOUS  BiABBlAOB. 

Third  marriage  after  second  void 
marriage  may  not  be  bigamy,  § 
1686. 

IV.  ACCBSSABIES. 

If  a  misdemeanor,  all  concerned 

are  principals,  §  1687. 
Hence  person  marrying  bigamous 

person  is  principal,  §  1688. 
V.  Whbn   Second   Mabbiaob  was 

VOID  OB  voidable. 

No  defence  that  bigamous  mar- 
riage was  independently  voida- 
ble, §  1689. 
VI.  Whebb    Fibst    Mabbiaob  was 

VOIDABLB. 

No  defence  that  first  marriage  was 
voidable,  §  1600. 
Vn.  Pabties  betond  Seas,  ob  Absent. 

Exception  of  beyond  seas  does  not 
apply  to  eases  where  offender 
knows  of  continuous  life  of  ab- 
sentee, {  1691. 

Exception  as  to  other  absence  only 
applies  to  cases  where  there  is  no 
knowledge  of  such  life,  §  1692. 

Exception  does  not  apply  to  party 
desertins:,  §  1693. 

Vni.  CONBUICMATION    NOT    RE0E88ABT, 

§1694. 


IX.  InTBBHEDIATB  DlYOBCB. 

Valid  divorce  from  first  marriage 
is  a  defence,  §  1695. 

Honest  belief  in  a  divorce  no  de- 
fence, §  1695  a. 
X.  Evidence. 

1.  Proof  of  Marriage, 

In  bigamy  prior  marriage  has  to 
be  proved  beyond  reasonable 
doubt,  §  1696. 

Consensual  marriage  valid,  § 
1697. 

Lex  fori  determines  as  to  requi- 
sites, §  1698. 

Internationally  marriage  may 
be  proved  by  parol,  §  1699. 

Where  prior  consensual  mar- 
riage is  set  up,  it  should  not  be 
rested  on  a  mere,  confession,  § 
1700. 

Of  foreign  marriages  registry  Is 
best  evidence,  §  1701. 
Prior  Invalid  marriages  may 
be  ratified,  §  1702. 

2.  Proof  of  Death  or  Divorce  of 

Firit  Husband  or  W\fe,  §  1708. 
Death,  if  occurring  within  seven 

years,  must  be  substantively 

proved,  §  1704. 
Divorce  to  be  proved  by  record, 

§  1704  a. 
Honest  belief  In  death  or  divorce 

within  that  time  no  defence,  § 

1705. 
Presumption  of  continuance  of 

life  depends  on  circumstances, 

§  1706. 
After  seven  years,  burden  is  on 

prosecution  to  prove  knowl- 
edge by  defendant,  §  1708. 
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3.  WUnestes, 
When  first  maiTlag:e  1b  proved, 
BCcoDd  wife  Ib  a  witDeas,  §  1709. 
Other  witDesaes   admfsaible  to 
prove  marriage,  §  1710. 
XI.  Indictment. 

Second  marriage  most  appear  to 
be  unlawful,  §  1711. 


Variances  as  to  second  marriage 

are  faUl,  $  1712. 
Exceptions  in  statute  need  not 

be  negatived,  §  1713. 
First  marriage  must  be  averred, 

§1714. 

XII.   RKLIQIOUSPBrVILBOBNODEFENCB. 

No  defence  that  polygamy  was  a 
religious  privilege,  §  1715. 


§  1682.   Bigamy  is  committed  by  a  party  who,  when  already 
legally  married  to  one  person,  marries  another  person.^  At  common 


>  The  following  is  from  Steph.  Big.  "  (ii.)  To  any  person  marrying  a 
C.  L.  art.  257 : —  *  second  time,  whose  hasband  or  wife 
•'*  Every  one  commits  the  felony  called  has  been  continually  absent  from  such 
bigamy,  and  is  liable,  upon  conviction  person  for  seven  years  then  last  past, 
thereof,  to  a  maximum  punishment  of  and  has  not  been  known  bj  sncli  per- 
se ven  years'  penal  servitude,  who,  be-  son  to  be  living  within  Uiat  time, 
ing  married,  marries  any  other  person  **  The  burden  of  proving  such  knowl- 
during  the  life  of  his  or  her  wife  or  edge  is  upon  the  prosecutor  when  the 
husband.^  fact  that  the  parties  have  been  oontin- 

''The  expression    'being   married'  ually  absent  for  seven  years  has  been 

means  being   legally  married.*     The  proved;'  nor, 

word  'marries'  means  goes  through  a  *'(ni*)   To  any  person  who,  at  the 

form  of  marriage  which  the  law*  of  the  time  of  such  second  marriage,  was  di- 

place  where  such  form  is  used  recog-  vorced  from  the  bond  of  the  first  mar- 

nizes  as  binding,*  whether  the  parties  riage,   nor  to  any  person  whose  first 

are  by  that  law  competent  to  contract  marriage  has  been  declared  void  by 

marriage  or  not,  and  although  by  their  the  sentence  of  any  court  of  competent 

fraud  the  form  employed  may,  apart  Jurisdiction. 

from  the  bigamy,*  have  been  insufii-  **  A  divorce  a  vinculo  mairimonii,  pro- 

cient  to  constitute  a  binding  marriage,  nounoed  by  a  foreign  court  between 

"  Provided,  that  this  article  does  not  persons  who  have  contracted  marriage 

extend, —  in  England,  and  who  continue  to  be 

"  (i.)  *  To  a  second  marriage  con-  domiciled    in    England,    on    grounds 

tracted  elsewhere  than  in  England  and  which  would  not  justify  such  a  divorce 

Ireland  by  any  other  than  a  subject  of  in  England,  is  not  a  divorce  within  the 

her  Majesty ;  nor,  meaning  of  this  clause.* 

I  24  &  25  Viet  e.  100,  s.  Brt,  m  explained  by  apply  to  a  blgamoni  marria^  in  any  foreign 

the  aathorities  referred  to  in  the  Ulnstra-  eoantry. 

tioni.  Y  -b.    .  •'  vrgerweo,  L.  B.  1  C.  C.  S.  1. 

t  See  IllnBtratlon  (2).  •  R.  «.  Lolley,  R.  ft  R.  2S7.    The  deeiiion 

•  Bart  V.  Bart*,  29  L.  J.  (Probate),  138.  does  not  refer  to  domlcil,  bat  this  qdallAea* 

*  See  IllQBtratien  (8).  tion  appears,  fk'om  later  casss,  to  be  required. 

*  See  lUnstration  (4).  All  the  cases  on  this  sabject  are  collected  in 

•  The  act  does  extend  to  a  snbject  of  her  2  8m.  L.  G.  8S9-4A.  The  qnestion  as  to  the 
Majesty  who  has  contracted  a  second  marriage  exact  time  at  which  a  person  can  be  said  to  be 
In  Scotland  daring  the  lifetime  of  a  wife  pre-  divorced  may  arise.  In  1  Hale,  P.  C.  684,  a 
Tionsly  married  in  Scotland.  R.  «.  Topping,  ease  is  mentioned  In  which  a  person  marrying 
Dears.  647.    The  same  rale  would,  of  coarse,  after  sentence  of  divorce,  bat  pending  an  ap- 
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law  bigamy  is  a  misdemeanor.'    It  was  made  a  felony  by  statute  1 
Jac.  I.  ch.  11 ;  but  this  statute  is  not,  as  to  the  grade  of  the  offence, 


Ittustratums.  **  Every  one  is  a  principal  in  the 

"  (1)  A.  marries  B.,  a  person  within  B«»nd  degree  in  the  crime  of  bigamy 
the  prohibited  degrees  of  affinity,  and,  ^^o»  ^>»«  unmarried,  knowingly  en- 
during B.»B  lifetime,  marries  C.  A.  *«"  ^^  »  marriage  which  renders 
has  not  committed  bigamy.'  *^«    o*^«'    P^^ty    thereto    guilty   of 

"(2)   A.  marries  B.,   and,  during  bigamy."* 

B.'s  lifetime,  goes  through  a  form  of  This  question  is  discussed  in  future 

marriage  with  C,  a  person  within  the  aections  of  the  text.    Infra,  §§  1687-8. 

prohibited  degrees  of  affinity.     A.  has  ^^  Reynolds  v.  U.  S.,  98  U.  S.,  146, 

committed  bigamy.*  Walte,  C.  J.,  said  ;— 

*•  (3)  A.  marries  B.  in  Ireland,  and,  "  Polygamy  has  always  been  odious 

during  B.'s  lifetime,  goes  through  a  Muong  the  northern  and  western  na- 

form  of  marriage  with  C.  in  Ireland,  t^ons  of  Europe,  and,  until  the  esUb- 

which  is  invalid  because  both  A.  and  Hshment  of  the  Mormon  church,  almost 

C.  are  ProtesUnts,  and  the  marriage  is  exclusively  a  feature  of   the   life  of 

X>erformed  by  a  Roman  Catholic  priest.  -Asiatic  and  African  people.    At  com- 

A.  commits  bigamy.*  ™on  law  the  second  marriage  was  al- 

«*  (4)  A.,  married  to  B.,  marries  C,  ^^T*  ^oW  (2  KenVs  Com.  79),  and  from 
in  B.'s  lifetime,  by  banns.  B.  (the  t^e  earliest  history  of  England  poly- 
woman)  being  married,  for  purposes  of  g^n^y  has  been  treated  as  an  offence 
concealment,  under  a  false  name.  A.  *g*in8t  society.  After  the  establish- 
has  committed  bigamy.*  ment  of  the  ecclesiastical  courts,  and 

'*  (5)  A.,  married  to  B.,  marries  C.  ^»*il  ^^e  time  of  James  I.,  it  was  pun- 
in  B.*s  lifetime,  in  the  colony  of  Vic-  ^^^^  through  the  instrumentality  of 
toria.  In  order  to  show  that  A.  com-  t^os©  tribunals,  not  merely  because 
mitted  bigamy,  it  must  be  proved  that  ecclesiastical  rights  had  been  violated, 
the  form  by  which  he  was  married  ^^^  because,  upon  the  separation  of 
was  one  recognized  as  a  regular  form"  *h®  ecclesiastical  courts  from  the  civil, 
of  marriage  by  the  law  in  force  in  Vic-  *h«  ecclesistical  were  supposed  to  be 
toria."*  th^  most  appropriate  for  the  trial  of 

In  art.  258,  Steph.  Dig.  C.  L.,  the  matrimonial  causes  and  offences  against 

law  is  thus  further  stated  :—  the  rights  of  marriage.  Just  as  they 


peal,  wu  held  to  be  within  a  similar  proviso  *  R.  «.  Brawn,  1  C.  ft  K.  144;  B  v.  Allen, 

in  1  Ja  c.  11    In  R.  «  Bale,  tried  at  the  Leeds  L.  R.  1  C.  C.  R.  S67. 

Sammer  Assizes,  1876,  a  woman  pleaded  guilty  *  R.  o.  Allen,  ub.  sup  pp  S78-6,  dlsapprov- 

to  a  charge  of  bigamy  before  Lindley,  J.,  she  ing  of  R  «.  Fanning,  17  Ir.  C.  L  280 

having  married  after  the  decree  nUi  was  pro-  *  R.  «.  Parson,  6  C  ft  P.  412     In  R  «  Rea, 

nonnced,  bnt  before  it  became  absolute,  irhich  the  prisoner,  at  the  bigamous  marriage  (before 

it   afterwards   did.     The  Judge's   attention,  the  registrar),  gave  a  false  Christian  name, 

however,  was  not  directed  to  the  passage  in  and  was  held  to  be  rightlj  oonvleted. 

Hale.  •  Bart  v  Bnrt,  29  L.  J.  (Probate),  138. 

>  R.  «.  Ghadwiek,  11  Q  B  20Sl  •  R  «.  Brawn,  1  C  ft  K  144. 

t  SUte  t;.  Darrah,  1  Honst.  C.  C.  112. 
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regarded  as  having  been  brought  to  this  country  as  part  of  the  com- 
mon law.^ 

I.  EFFECT  OF  PLACE  OF  FIRST  MABRIAGB. 

§  1683.  Ordinarily  a  foreign  marriage,  valid  by  the  place  where 
Ordinarily  ^^  ^*^  solemnized,  is  regarded  in  bigamy  as  valid  by  the 
marriage  lex  ddicti  commisHy  which  is  usually  the  law  of  the 
lex  loci  place  where  the  bigamous  second  marriage  is  prosecuted, 
invalid  ^  But  to  this  rule  there  are  some  marked  exceptions.  The 
^^^^7-  first  is  where  the  parties  to  such  foreign  first  marriage 

were,  by  the  law  of  the  place  of  prosecution,  incapable 
of  marrying.  In  such  case  the  first  marriage  will  be  adjudged  void 
by  the  judex  forij  and  the  second  marriage  will  be  ruled  not  to  be 
bigamous.  The  second  is  where  the  first  marriage  was  not  solem- 
nized by  forms  which  the  law  of  the  place  of  the  second  marriage 
holds  to  belong  to  the  essence  of  marriage ;  when  a  similar  result 
will  be  reached.' 

§  1684.  Yet  the  converse  of  the  last  proposition  is  by  no  means 
universaUy  true.    A  marriage  which  the  law  of  the  place  of  solem- 

were  for  testamentary  causes  and  the  conscience/    the   legislature   of  that 

settlement  of  the  estates  of  deceased  State  Kuhstantially  enacted  the  statute 

persons.  of  James  I.,  death  penalty  included, 

''By  the  statute  of  1  James  I.  chap-  because,  as  recited  in  the  preamble, 

ter  11,   the  offence,  if  committed  in  '  it  hath  been  doubted  whether  bigamy 

England  or  Wales,  was  made  punish-  or  polygamy  be  punishable  by  the  laws 

able  in  the  civil  courts,  and  the  penalty  of  this  Commonwealth.'    12  Hening's 

was  death.  As  this  statute  was  limited  Stat.  691.    From  that  day  to  this  we 

in  its  operation  to  England  and  Wales,  think  it  may  safely  be  said  there  never 

it  was  at  a  very  early  period  reenacted,  has  been  a  time  in  any  State  of  the 

generally  with  some  modifications,  in  Union  when  polygamy  has  not  been 

all  the  colonies.    In  connection  with  an  offence  against  society,  cognizable 

the  case  we  are  now  considering,  it  is  a  by  the  civil  courts    and  punishable 

significant  fact  that,  on  the  8th  of  De-  with  more  or  less  severity.     In   the 

oember,  1788,  after  the  passage  of  the  face  of  all  this  evidence  it  is  impos- 

act  establishing  religious  freedom,  and  sible  to  believe  that  the  constitutional 

after  the  convention  of  Virginia  had  guaranty  of  religious  freedom  was  in* 

recommended  as  an  amendment  to  the  tended  to  prohibit  legislation  in  respect 

Constitution  of  the  United  States  the  to  this  most  important  feature  of  social 

declaration  in  a  bill  of  rights  that  'all  life." 

men  have  an  equal,  natural,  and  un-  ^  Ibid. ;  Barber  t^.  State,  50  Md.  161. 

alienable  right  to  the  free  exercise  of  >  Infra,  §  1698 ;  Whart.  Coufl.  of  L. 

religion,  according  to  the  dictates  of  §§  160*6.    See  supra,  S  271. 
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xiization  may  hold,  on  grounds  of  purely  local  and  arbi-  But  not  so 
trary  policy,  to  be  invalid,  may  nevertheleBs  be  adjudged  yene. 
valid  by  the  courts  of  the  party's  domicil.^ 

n.  EFFECT  OF  TIME  AND  PLAGE  OF  BEGOND  MARRIAGE. 

§  1685.  By  the  statute  of  James,  the  trial  could  be  had  only  in 
the  place  in  which  the  second  marriage  was  solemnized, 
for  the  old  common  law  reason  that  the  locus  delicti  cam-  dictabie  in 
misH  has  sole  jurisdiction   of  the  offence.'    A  man,  ^^Q^^ef 
therefore,  could  go  abroad  and  marry  a  second  wife,  lus 
first  still  living  in  England,  and  bring  with  impunity  the  second 
wife  to  the  very  place  where  the  first  resided.     To  meet  this  was 
passed  the  9  Geo.  iy.,c.  81,  s.  22,  which  provides  that  in  case  of  a 
bigamous  second  marriage,  the  offence  may  be  dealt  with,  where  the 
offender  is  a  British  subject,  ^Mn  the  county  where  the  offender 
shall  be  apprehended  or  be  in  custody,  as  if  the  offence  had  been 
actually  committed  in  that  county."'    In  some  of  the  United  States 
a  similar  statute  has  been  enacted  ;  in  others  a  ^^  continuance"  in  a 
bigamous  state  is  made  indictable,  no  matter  where  the  second  mar- 
riage was  solemnized.^    But  when  the  act  of  bigamous  marriage  is 
made  the  subject  of  indictment,  then  at  common  law  the  place  of 
such  act  has  exclusive  jurisdiction.' 

>  Whart  Ck>nfl.  of  L.  §§  169-181 ;  In  New  York,  trial  maj  be  in  place 
though  see  Weinberg  v.  State,  25  of  bigamous  marriage;  Collins  v. 
Wis.  370;  Bird  r.  Com.,  21  Grat.  800;  People,  4  Thomp.  &  C.  77;  1  Hun, 
and  fully,  tn/ra,  §  1698  ;  supray  §  271.  610 ;    or  in  county  of  arrest.    Ah  King 

>  1  Hale,  693  ;  1  East  P.  C.  466;  see  v.  People,  5   Hun,  297  ;    see  People  v. 
People  V,  Mosher,  2  Parker  C.  R.  195 ;  Moeher,  2  Parker,  C.  R.  195. 
Finney  v.  State,  3  Head,  544.  In  Arkansas,  it  is  held  that  the  leg- 

*  For  a  conviction  under  this  stat-  islature  has  no  constitutional  power  to 
ute,  see  R.  v.  Topping,  7  Cox  C. .  C.  make  the  offence  triable  elsewhere 
103 ;  Dears.  647.  Under  the  statute  than  at  the  place  of  the  bigamous 
this  "  apprehending"  must  be  averred  marriage.  Walls  v.  State,  32  Ark.  565. 
in  the  indictment.  R.  v.  Fraser,  1  In  Alabama  the  venue  must  be  the 
Uoody,  407;  R.  v,  Whiley,  Ibid.  186 ;  place  of  bigamous  marriage.  Baggs 
State  V.Fitzgerald,  75  Mo.  571.  v.  State,  55  Ala.  108;   unless   ''oon- 

*  State  V.  Palmer,  18  Vt.  570  ;  Com.  tinuous"  bigamy  is  made  indictable. 
V.  Bradley,   2    Cush.   553;  Finney  v.  Brewer  v.  State,  59  Ala.  101. 

State,  3  Head,  544 ;  State  r.  Johnson,  This  topic  is  discussed  supra,  §§  284 

12  Minn.  476.      See  State  v,  Sloan,  55  et  seq, 

Iowa,  217  ;  State  v.  Hughes,  58   Ibid.  *  State  v.   Burnett,   83  N.  C.   615  ; 

165 ;  Scoggius  r.  State,  32  Ark.  205.  Brewer  v.  State,  59  Ala.  101 ;  State  v. 
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Unless  the  offence  be  made  thus  continuous,  the  statute  of  limita- 
tions begins  to  run  from  the  date  of  the  second  marriage.^ 

ni.   THIRD    MARRIAGE    DURING    SECOND   BIGAMOUS    MARRIAGE,  BUT 

AFTER  DEATH  OF  FIRST  WIFE. 

§  1686.  Supposing  there  is  a  second  and  bigamous  marriage  dur- 
Third  mar-  ^"8  which  the  first  wife  dies  (or  is  divorced),  and  the  man 
riage  after  then  marries  a  third  time,  is  the  third  marriage  biga- 
Toid  mar-  mous  ?*  Technically  it  is  not  in  cases  where  the  second 
^^  ™^^  marriage  was  void,  for  in  such  case  the  third  marriage  was 
bigamy.  valid.*  But  if  the  defendant,  after  the  death  of  his  first 
wife,  acknowledged  the  second  marriage,  and  recognized  the  second 
wife  as  his  legal  wife,  this,  according  to  the  common  law  view  of 
marriage  elsewhere  vindicated,^  would  constitute  such  a  marriage  as 
would  make  the  third  marriage  bigamous.'  Of  course  this  does  not 
hold  in  a  trial  where  the  lex  fori  treats  a  consensual  marriage  as 
invalid,*  or  where  the  indictment  does  not  aver  a  valid  marriage 
existing  at  the  time  of  the  alleged  bigamy.' 

IV.   ACCESSARIES. 

§  1687.  To  bigamy,  as  to  all  other  offences,  applies  the  law  of 

principal    and    accessary,  as  hereinbefore  expressed.' 

meaner,  all    Where  the  offence  is  a  felony,  then  one  present,  knowingly 

concerned         .  i*  i     i.   i.^ •  i.      •  •     •      i  •     .i 

are  prind-    aiding  and  abetting,  even  as  a  party,  is  a  pnncipal  in  the 
P*^'  second  degree  ;•  and  persons  promoting,  without  being 

Fitzgerald,   75  Mo.  671.  See  Wall  v.  ■  See  PatterBon  v.  Gaines,  6  How. 

State,  32  Ark.  565,  as  to  sUtute  to  this  650 ;  Hajes  v.  People,  3  Parker  C.  E. 

effect.  325 ;  25  N.  Y.  390.      Thus,  cohabita- 

'  Gise  V.  Com.,  81  Penn.  St.  428  ;  Scog-  tion,  subsequent  to  emancipation,  bj 

gins  V,  State,  32  Ark.  205.    See  Brewer  an  emancipated  slave,  with  a  woman 

V.  State,  59  Ala.  101 ;  and  for  fall  dis-  to  whom  he    was    invalidly  married 

cnssion,  Whart.  Cr.  PI.  &  Pr.  §  321.  prior  to  emancipation,  yalidates  the 

'  See  R.  17.  Willshire,  L.  R.  6  Q.  B.  invalid  prior  marriage.      McReynolds 

D.  366  ;  Rep.  14  Cox  C.  C.  641 ;  noticed  v.  State,  5  Cold.  18 ;  Hampton  v.  State, 

in  Whart.  Cr.  Ev.  9th  ed.,  §§  171,  810.  45  Ala.  82 ;  though  see  Williams  v. 

s  1  Hale,  693 ;  1   East  P.   C.   466 ;  State,  44  Ibid.  24. 

People  V,  Mosher,  2  Parker  C.  R.  195  ;  •  Denison  v.  Denison,  35  Md.  361. 

People  17.  Chase,  27  Hun,  256  ;   SUte  i  Hayes  r.  People,  25  N.  Y.  390. 

V.  Moore,  3  West.  L.  J.  134 ;  Holbrook  >  R.  v.  Brown,  1  C.  &  K.  144. 

17.  State,  34  Ark.   511.   See  State  t;.  >  Supra,  §  211 ;  Boggus  v,  SUte,  34 

Palmer,  18  Vt.  570.  Ga.  275.    So  under  the  English  sUt- 

^  /n/ra,  §§  1697-8,  1702*  nte,  which  makes  *<  counselling"  49 
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present,  are  accesssaries  before  the  fact.    Where  the  offence  is  a 
misdemeanor,  all  concerned  are  principals.^ 

§  1688.  If  this  view  be  correct,  a  person  who,  knowing  the  fact,' 
marries  another  who  has  another  husband  or  wife  is  prin- 
cipal  in  the  bigamy.     We  must  admit,  however,  on  this  person 
point  a  probability  of  the  same  conflict  of  opinion  as  ^^mo^ 
exists  on  the  question  whether  a  person  having  carnal  i^'!^^?  ^! 
intercourse  with  an  adulterer  is  guilty  of  adultery.'    But 
it  has  been  held  that  a  person  thus  marrying  another  who  has  a 
former  husband  or  wife  is  not  indictable,  unless  it  be  proved  that 
there  was  knowledge  of  the  incapacity  of  the  other  party  to  the 
marriage.^ 

V.   WHEN  SECOND  MARRIAGE  WAS  ON  INDEPENDENT  GROUNDS  VOID 

OR  VOIDABLE. 

§  1689.  The  offence  consisting  in  entrapping  another  into  marital 
intercourse  on  a  false  plea,  it  is  no  defence  that  the  „   ^  ^ 

No  defence 

second  marriage  was  void  on  other  grounds  than  that  of  that  biga- 
bigamy ;  or  where  the  second  marriage  was  within  the   ^Ageww 
prohibited  degrees,'  or  was  prohibited  on  the  ground  of  ^*^*<**^^«' 
difference  of  race  ;*  and  a  fortiori  where  the  second  marriage  was 
simply  voidable,  or  technically  defective.^    But  an  informal  and  im- 
perfect ceremony,  not  based  on  the  assent  of  the  parties,  or  followed 
by  cohabitation,  will  not  sustain  an  indictment.* 

VI.  WHERE  THE  FIRST  MARRIAGE  WAS  VOIDABLE  OR  VOID. 

§  1690.  Though  the  first  marriage  be  contracted  under  disabilities 
or  impediments  which  render  it  voidable^  yet  a  second 
marriage  whilst  the  former  is  in  fact  subsisting  comes  urst  maiv 
within  the  statute,  for  the  first,  in  judgment  of  law,  is  a  Jjjwiabie? 

fiomuM  indictable.    R.  v.  Brown,  1  Coz  411  Irish  Q.  B.)  ;  R.  v.  Brawn,  1  Coz 

C.  C.  313  ;  1  C.  &  K.  144.  C.  G.  313 ;   1  C.  &  K.  144.    Sujnu,   § 

■  See,  fully,  supra,  §§  206,  223.  1682,  note. 

*  That  this  is  necessary,  see  mnpray  *  People  o.  Brown,  34  Mich.  339. 

§§  214,  231.  '  R.  V.  Penson,  5  C.  &  P.  412 ;  Hayes 

*  See  infra,  §§  VlVl  etuq.  v.  People,  5  Parker  C.  R.  325  ;   S.  C, 
«  Arnold  v.  State,  63  Ga.  674.  26  N.  Y.  390 ;  Carmichael  v.  SUte,  12 

*  R.  V.  Allen,  L.  R.  1  C.  C.  367 ;  12    Ohio   St.  663 ;    Robinson   v.  Com.,  6 
Coz  C.  C.  193 ;  26  Law  J.  664  (disap-    Bash,  309. 

proving  R.  v.  Fanning,  10  Coz  C.  C.       *  Kopke  v.  People,  43  Mich.  41. 
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marriage  until  avoided.^  But  should  the  first  marriage  be  contracted 
under  disabilities  or  incapacities  which  render  it  void  ab  initio^  or  bo 
for  other  reasons  void,  the  case  is  otherwise.* 

VII.  PABTISS  BETOND  8EAS  OB  ABSENT. 

§  1691.  It  was  held  that  the  first  exception,  in  the  old  statute, 
Exception  "^^^^ving  "any  person  or  persons,  whose  husband  or 
of  beyond  wife  shall  be  continually  remaining  beyond  the  seas  by 
not  apply  the  space  of  seyen  years  together,"  applied,  though  the 
wherT*  party  marrying  haye  notice  that  the  other  is  living.* 
knowlTof  ^^^^  however,  by  9  Geo.  IV.,  if  the  party  know  that 
continuoiu  the  Other  is  alive,  the  exception  does  not  relieve.^  And 
abeentee.  this  distinction  is  generally  accepted  in  recent  statutes."' 
To  be  in  another  State  of  the  American  Union  is  equiva- 
lent, it  is  held,  to  being  beyond  seas.* 

§  1692.  The  second  exception,  that  the  statute  shall  not  extend 

to  any  person  or  persons  "  whose  husband  or  wife  shall 

as^to  other    absent  himself  or  herself,  the  one  from  the  other,  by  the 

onw"aS.       Bpace  of  seven  years  together,  in  any  place  within  the 

plies  to        State  of  domicil  or  elsewhere,  the  one  of  them  not  know- 

cases  wbei^ 

there  is  no    ing  the  other  to  be  living  within  that  time,"  according  to 

>  1  East  P.  C.  466 ;  People  o.  Baker,  in  Sonth  Carolina,  where  a  marriage  of 

76  N.  Y.  78 ;  Coolej  v.  State,  56  Ala.  a  nephew  to  an  aunt  is  valid,  if  the 

162.  nephew,  after  suoh  marriage,  many 

*  1  Rnss.  on  Cr.  290 ;  R.  v.  Chad-  daring  the  life  of  the  first  wife,  he  is 

wiok,  11  Q.  B.  205.    Sujpra,  §  1686.  indictahle  for  higamj.    State  v.  Bare- 

Thns,  in  Ohio  a  marriage  contracted  foot,  2  Rich.  209. 
by  parties,  either  of  whom  is  under  the  *  1  Hale,  693 ;  1  East  P.  C.  466.  See 
age  of  consent,  and  not  confirmed  bj  R.  v.  Turner,  9  Cox  C.  C.  145 ;  Gihson 
cohabitation  after  arriving  at  that  age,  v.  State,  88  Miss.  313. 
will  not  snbject  k  party  to  pnnishment  ^  R.  v.  Turner,  9  Cox  C.  C.  146.  See 
for  bigamy,  for  contracting  a  snbse-  R.  v.  Briggs,  7  Ibid.  175  ;  D.  &  B.  98 ; 
quent  marriage,  while  the  first  hns-  Com.  v.  Thompson,  6  Allen,  591. 
band  or  wife  is  still  living ;  Shaf  her  v.  '  See  Com.  v.  Johnson,  10  Allen,  196. 
State,  20  Ohio,  1 ;  and,  generally,  if  a  ^  Newman  v.  Jenkins,  10  Pick.  516 ; 
boy  nnder  foarteen,  or  a  girl  nnder  Innis  v,  Campbell,  1  Rawle,  373 ;  Mar- 
twelve,  contract  matrimony,  it  is  void,  ray  v.  Baker,  3  Wheat.  541 ;  Bank  of 
unless  both  parties  consent  to  confirm  Alex,   v,  Djei,  14  Pet.  141 ;  aiiter  in 
the  marriage  after  the  minor  arrives  at  North  Carolina ;  Whitlock  v.  Walton, 
the  age  of  consent.    Co.  Lit.  79.    See  2  Murph,  23  ;  Earle  v.  Dickson,  1  Dev. 
R.  V.  Gordon,  R.  &.  R.  48.  16.    See  these  cases  discussed  in  Davie 

On  the  other  hand,  in  conformity  r.  Briggs,  97  U.  S.  628. 
with  the  first  proposition  of  this  section, 
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its  express  words,  only  applies  when  the  party  marrying  knowledge 
again  has  no  knowledge  that  the  former  husband  or  wife  life, 
is  alive.     The  mode  of  proving  this  exception  is  hereafter 
distinctively  discussed.^    When  there  is  no  local  statute,  these  ex- 
ceptions are  presumed  to  be  part  of  the  common  law  of  the  State.' 
In  New  York,  Mississippi,  and  other  States,  the  term  is  five  years.* 
In  Pennsylvania,  ^^  if  any  husband  or  wife,  upon  any  false  rumor,  in 
appearance  well  founded,  of  the  death  of  the  other  (when  such  other 
has  been  absent  for  two  whole  years),"  shall  marry  again,  this  is  not 
bigamy.^    Under  this  statute,  the  rumor  must  not  be  vague  or  fleet- 
ing, but  must  be  circumstantial,  as  to  place,  time,  and  mode  of  death.' 
§  1698.  The  phrase  in  the  Massachusetts  statute,  which  Exception 
excepts  cases  where  the  absent  party  ^^  voluntarily  with-  cioes  not 
drew,"  does  not  release  the  party  deserting;  it  only  party 
applies  to  the  party  deserted.*  deeerting. 

VIII.  CONSUMMATION  NOT  NECESSART. 

§  1694.  Marriage  is  in  law  complete  when  parties  able  to  contract 
and  willing  to  contract  have  actually  contracted  to  be  man  and  wife, 
in  the  forms  and  with  the  solemnities  required  by  law.  Consumma- 
tion by  carnal  knowledge  is  not  necessary  to  its  validity,^  nor  is 
cohabitation.' 

IX.  INTERMEDIATE  DIVORCE. 

&  1695.  If  a  divorce  be  such  as  by  the  lex  fori  entitles  Valid  di- 

,,^,,,  .,,1  .•  voree  from 

the  defendant  to  marry  agam,  then  he  cannot  be  con-  first  mar- 
victed  of  bigamy.*  But  this  is  a  matter  the  lea; /on  alone  d^ce.^ 

1  Infra^  S  1708.  •  Ibid. ;  Beggs  v.  State,  55  Ala.  108 ; 

*  Barber  v.  SUte,  50  Md.  161 ;  En-  Sooggins  v.  State,  32  Ark.  205. 
banks  v.  Banks,  34  Qa.  407 ;  Whart.  >  Lolley's  Case,  2  a.  &  F.  567  n. ; 
Confl.  of  Laws,  §  133.  R.  k  R.  237 ;  State  v.  Weatherbj,  43 

*  2  Kent's  Com.  79 ;  Gibson  r.  SUte,  Me.  258 ;  People  v.  Horej,  5  Barb.  117. 
38  Miss.  313.  Bnt  see  People  v.  Faber,  92  N.  Y.  146 

«  Rerised  Act,  Bill  I.  §  34  (reSnaet-  (modifying  People  v.  Hovey,  5  Barb, 

ing  Colonial  Act  of  1705,  as  modified  in  117),  wbere  it  was  held  bigamy  in  New 

1790  and  1815).  York  for  a  person  diyorced  in  that 

■  Com.  V.  Smitb,  Whart.  on  Horn.  State  for  adultery  to  marry  again,  such 

App. ;  1  Whart.  Dig.  826.  seoond  marriage  being  forbidden  by  the 

*  Com.  v.  Thompson,  11  Allen,  23.  divorce.    See  17  Cent.  L.  J.  83. 
Y  Gise  V.  Com.,  81  Penn.  St.  428 ; 

SUte  V.  Patterson,  2  Ired.  346. 
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must  decide.^  When  a  man,  for  instance,  is  indicted  in  Penn- 
sylvania for  marrying  a  second  time  in  that  State,  the  first  wife 
being  alive,  it  is  no  defence  to  the  indictment  that  the  defen- 
dant was  divorced  from  the  first  wife  in  Indiana,  if  the  Indiana 
divorce  is  not  valid  by  Pennsylvania  law.'  As  a  principle  of  inter- 
national law,  to  give  validity  to  such  a  divorce,  the  complainant,  at 
least,  must  be  domiciled  in  the  divorcing  State ;'  and  there  must  be 
due  personal  notice,  if  possible,  to  the  defendant.  And  in  Penn- 
sylvania, where  the  complainant  has  deserted  the  defendant,  and 
gone  to  a  foreign  domicil,  the  divorce  must  be  sued  in  the  defen- 
dant's domicil.^ 

Clearly  a  divorce  from  the  first  marriage  mbseqiient  to  the  second 
marriage  does  not  purge  the  bigamy.' 

Honest  be-  ^^  burden  of  proving  the  divorce  is  on  the  defendant.* 
lief  in  a  §  1695  a.  As  has  already  been  seen,  an  honest  but 

divorce  no  v  v  /•  •         j-  •  j  r  t 

defence.        crroneous  belief  m  a  divorce  is  no  defence.^ 

I  See,  as  to  MassacbiiBetts  practice,  v.  State,  46  Ibid.  450.  Cf.  R.  v,  Will- 
Corn.  V.  Richardson,  126  Mass.  34.  shire,  aupra,  §  1686.    In  State  v.  Whit- 

*  Whart.  Confl.  of  L.  §  224.  See  comb,  52  Iowa,  85,  the  evidence  was 
People  r.  Chase,  27  Han,  256.  that  the  defendant,  in  1872,  procured 

*  People  V.  Dawell,  25  Mich.  247.  adecreeof  dlTorce  from  his  wife,  Roana 
See  Barber  v.  Root,  10  Mass.  260 ;  Smith  Whitoomb,  and,  in  1873,  was  married 
r.  Smith,  13  Gray,  209  ;  Shannon  v,  to  another  woman.  Afterward,  at  the 
Shannon,  4  Allen,  134 ;  Com.  r.  Rich-  suit  of  the  said  Roana,  the  decree  di« 
ardson,  126  Mass.  34;  Jackson  r.  Jack-  vorcing  her  from  defendant  was  set 
son,  1  Johns.  424 ;  Borden  o.  Fitch,  15  aside,  on  the  ground  of  fraud  practised 
Ibid.  121 ;  Parish  v.  Parish,  32  Ga.  bj  defendant  in  procuring  it,  and  for 
653 ;  State  v.  Armington,  25  Minn.  29  ;  want  of  jurisdiction  of  the  court  by 
though  see  Kinnier  v,  Kinnier,  45  N.  which  it  was  granted.  Defendant  was 
Y.  535.  indicted  for  the  crime  of  adultery  in 

*  Colvin  V,  Reed,  55  Penn.  St.  375  ;  unlawfully  cohabiting  with  the  second 
Reel  V.  Elder,  62  Ibid.  308  ;  Whart.  wife,  was  convicted,  and  appealed.  It 
Confl.  of  L.  §§  224  et  teg,  was  held  that  the  decree  of  divorce 

*  Baker  v.  People,  2  Hill  (N.  Y.),  having  been  adjudged  void  was  so  from 
325.  the  beginning,  and  afforded  no  protec- 

<  Com.  v.  Boyer,  7  Allen,  306.    See  tion  to  defendant  even  for  acts  done 

Whart.  Cr.  Ev.  §§  319  et  teg,  before  it  was  set  aside ;  and  that  evi- 

'  Supra,  §  88 ;  State  v.  Goodenow,  65  dence  of  the  good  faith  with  which  de- 

Me.  30 ;  People  v.  Weed,  29  Hun,  628 ;  fendant  contracted  the  second  marriage 

Davis  v.  Com.,  13  Bush,  318 ;  Hood  v.  was  properly  excluded. 
Hoody  56  Ind.  263.    See,  contra^  Squire 
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X.  EVIBENCB. 

1.  Proof  of  marriage. 

§  1696.  Before  discussing  the  question  of  proof  of  marriage,  it  is 
desirable  to  recall  the  fact  that  the  issue  in  bigamy  is  dif-  j^  bigamy 
ferent  from  the  issue  in  other  cases  in  which  marriage  is  prior  mar- 
sought  to  be  sustained.  An  emigrant,  for  instance,  comes  to  be  proved 
from  Europe  to  this  country  with  a  wife  whom  he  pro-  ^Jabte"**" 
fesses  to  have  married  in  his  domicil  of  origin.  He  rears  ^^ubt. 
children  whom  he  acknowledges,  and  who  claim  after  his  death  to 
inherit  his  estate.  Here,  the  fact  of  marriage  being  conceded,  come 
in  two  important  considerations  to  sustain  the  legitimacy  of  the  chil- 
dren. The  first  is  that  all  acts  are  presumed  to  be  regular  until  the 
contrary  appears ;  and  though  this  is  not  a  presumption  of  law  but 
a  rule  for  tiie  regulation  of  the  burden  of  proof,  it  leads  to  a  judg- 
ment, in  case  of  equipoise,  in  favor  of  regularity.  The  second, 
which  is  also  a  rule  for  the  adjustment  of  the  burden  of  proof,  is  that 
when  the  evidence  is  equally  balanced,  the  courts  on  all  questions  of 
legitimacy,  will  favor  the  hypothesis  of  matrimony.' 

Suppose,  however,  the  emigrant  in  question  has  come  to  this 
country  without  a  wife  ;  marries  here ;  establishes  a  home  and  fam- 
ily ;  and  then  is  arrested  here  on  the  charge  of  bigamy,  based  on 
an  alleged  marriage  in  his  native  land.  Here  the  prosecution,  in- 
stead of  being  aided  by  rules  which  in  a  doubtful  case  would  turn 
the  scales  in  its  favor,  has  to  encounter  considerations  which  in  a 
doubtful  case  will  turn  the  scales  against  it.  The  defendant's  sec- 
ond marriage  is  not  contested,  and  is  looked  on  with  peculiar  favor 
by  the  judicial-polity  of  a  country  such  as  this,  which  seeks  to  en- 
courage family  growth.*  But  what  is  much  more  important,  the 
fact  of  the  first  marriage  is  the  gist  of  the  prosecution's  case,  and 
«to  it  applies  eminently  the  maxim,  that  the  charge  of  guilt,  to  justify 
a  conviction,  must  be  made  out  beyond  reasonable  doubt.  Hence, 
as  presently  more  fully  seen,  we  find  courts  which  are  ready,  when 
a  marriage  is  to  be  adjudicated  on  its  civil  relations,  to  regard  the 
husband's  own  admissions  as  proof  of  the  fact,  shrinking  from  this 

1  See  Patterson  v.  Gaines,  6  How.  U.  Whart.  Cr.  Et.  §§  827,  828,  as  to  pre- 
S.  550;  Shafer  r.  State,  20  Ohio,  1.  sumptions  of  marriage  and  legitimacy, 
Compare    tapraj   i§    271,    1685,    and        '  See  Whart.  Confl.  of  L.  §  150. 
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conclusion,  when  the  object  is  to  sustain  a  criminal  prosecution 
against  him  for  bigamy.  Confessions  are  only  authoritative,  it  is 
well  argued,  when  there  is  clear  proof  of  the  corpus  delicti;^  and 
here  the  corpus  delicti  is  the  alleged  first  marriage,  which  must  be 
*^  clearly  proved,"  independently  of  the  defendant's  confession. 
Now,  in  view  of  the  issue  being  criminal,  we  can  easily  understand 
how  a  court  should  say,  as  some  courts  have  said :  ^^  The  lex  hci 
contractus  prescribes  certain  solemnities  as  necessary  to  constitute 
the  formalities  of  marriage,  and,  therefore,  in  view  of  the  maxim, 
^  locus  regit  actumj  we  must  hold  that  any  other  proof  of  the  fact 
of  marriage  is  but  secondary,  and  is  not  to  be  received."  Had  the 
first  wife  been  brought  to  this  country,  and  here  acknowledged,  the 
case  would  have  been  different.  But  when  the  prosecution  rests 
simply  on  a  technical  first  marriage,  not  followed  oy  cohabitation 
in  this  country,  it  is  not  inconsistent  in  courts  which  recognize  the 
validity  of  a  consensual  marriage  to  hold  that  such  technical  first 
marriage  should,  in  a  criminal  issue,  in  order  to  be  made  out  beyond 
reasonable  doubt,*  be  proved  by  the  record,  if  there  be  such ;  and 
that  secondary  evidence  should  only  be  received  when  the  prescrip- 
tions of  the  Ux  hci  contractus  are  peculiarly  onerous,  or  when  the 
primary  evidence  cannot  be  obtained.  What  are  the  modes  of 
proving  a  record,  or  registry  of  marriage,  when  this  is  insisted  on, 
is  elsewhere  fully  discussed.' 

^  Infra,  §  1700.    See  Whart.  Cr.  Br.  it  should,  as  a  rule,  be  prodnoed.    1 

§§  624-633 ;  and  see  R.  r.  Flaherty,  2  Camp.  61. 

G.  &  K.  782.  In  England,  the  register  of  the  par* 

*  That  the  presumption  of  regnlarilT'  ish  is  admissible  for  the  same  purpose, 

applies  to  such  marriages,  see  Whart.  2  Bacon's  Ab.  Ev.  F. ;  Gilb.  Ev.  72 ;  1 

on  Cr.  Et.  §  827 ;  R.  v.  Griffin,  14  Cox  Greenleaf  on  Et.  §^  434, 493,  544,  545, 

C.  C.  38.  though  the  original  record  is  not  neces- 

>  Whart.  Cr.  Er.  $$  169  ett  aeq.    See  sary.    Sayer  o.  Glossop,  2  Ezch.  409 ; 

People  r.  Humphrey,  7  Johns.  314;  2  C.  &  K.  694. 

Weinberg  r.  State,  25  Wis.  270 ;  Bird  In  New  Hampshire,  a  copy  of  the 

■V.  Com.,  21  Grat.  800 ;  Squire  v.  State,  record  of  the  marriage  from  the  clerk's 

46  Ind.  458 ;  Com.  v.  Jackson,  11  Bush,  office,  duly  certified,  with  proof  of  the 

679 ;   People  v,  Gonce,   79  Mo.  600 ;  identity  of  the  party,  is  proper  evi- 

Harris  r.  Cooper,  31  Up.  Can.  (Q.  B.)  dence.    State  o.  Wallace,  9  N.  H.  515. 

182,  and  tn/m,  §  1700 ;  Dumas  v.  State,  In  Illinois,  it  is  competent,  on  a  trial 

14  Tex.  Ap.  465.  for  bigamy,  to  prove  the  first  marriage, 

iln  those  countries  where  a  contract  or  either  marriage,  by  producing  a  copy 

iln  writing  is  by  the  law  of  the  conn-  of  the  marriage  license,  with  the  cer* 

rtry  made  essential  to  the  marriage,  tificate  of  the  justice,  indorsed  on  the 
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§  1697.  Marriage  is  not  merely  a  contract,  but  is  an  institution 
of  Christendom,  internationally  recognized  in  all  Chris- 
tian  States.    Sut  while  this  is  the  case,  each  State,  in  maniage 
determining  the  constituents  of  marriage,  is  governed  ^^^^' 
by  its  distinctive  policy.    As  establishing  this  position,  the  follow- 
ing survey  of  the  law  may  be  not  irrelevant : — 

The  common  law  of  marriage  in  the  English  settled  portions  of 
the  United  States  is  the  common  law  of  England  as  it  was  at  the 
time  of  the  settlement  of  the  American  colonies.  We  have,  there- 
fore, first  to  inquire,  what  was  at  that  time  the  English  common 
law  as  to  marriage.  Did  that  law  validate  consensual  marriages, 
contracted  without  any  ecclesiastical  or  secular  sanction  ? 

The  common  law  of  England  on  the  subject  of  marriage,  we 
have  first  to  remark,  is  the  canon  law  as  it  obtained  in  England  at 
the  time  of  the  Reformation,  and  as  it  remsdned  until  altered  by 
legislation  in  the  reign  of  George  11.,  under  the  auspices  of  Lord 
Hardwicke.  And  the  canon  law  as  to  marriage  at  the  time  of  the 
Reformation  is  the  canon  law  of  the  Catiiolic  Church  as  it  was 
before  the  rupture,  and  as  it  remained  in  the  Roman  Catholic  branch 
until  modified  by  the  Council  of  Trent.  In  order,  therefore,  to  get 
at  our  common  law  as  to  marriage,  on  this  interesting  issue,  wo 
have  to  inquire  what  was  the  canon  law  of  the  undivided  Catholic 
Church,  at  and  before  the  Reformation. 

license,  that  he  had  eolemniied  the  marriage,  and  this  was  followed  by  oo- 

marriage,  and  a  oertifloate  of  the  clerk  habitation    and   recognition   of  each 

of  the  conntj  commissioners'  court  of  other  as  man  and  wife,  it  was  held  to 

the  county  that  the  same  was  a  true  be  sufficient  proof  primd  facie  of  such 

copy,  transcribed  from  the  original  on  marriage.    State  v.  Rood,  12  Vt.  396. 

file  in  his  office.    Jackson  v.  People,  2  It  will  be  seen  in  the  next  section 

Scam.  231.     Mere  reputation  is  not  that  mere  consent  is  sufficient,  by  the 

enough.     Whart.   Crim.   Ev.   §    170.  common  law  of  Christendom,  to  estab- 

"  There  must  be  strict  proof  of  the  llsh  marriage.    See  Glasson,  Marriage 

fact"    of   marriage   or   cohabitation,  CivU,  Paris,  1879 ;  London  Law  Blag., 

which  implies  marriage.     Thornton,  1378,236.    And,  so  far  as  concerns  the 

J.,  in  Miner  o.  People,  68  111.  69  ;  citing  United  States,  this  may  be  viewed  as 

Harman  v.  Harman,  16  Ibid.  86.  Com-  Judicially  determined.     Patterson  o. 

pare  Westfleld  v.  Warren,  3  Halst.  Gaines,  6  How.  660 ;  Hayes  v.  People, 

249 ;  Buchanan  v.  State,  66  Ala.  164.  6  Parker  C.  R.  326 ;  26  N.  T.  390 ; 

In  Vermont,  where  it  was  preyed  Hntchins  v»  Kimmell,  31  Mich.  126. 

that  parties  appeared  before  a  magis-  See  Denison  v.  Denison,  36  Md.  361, 

trate,  or  one  acting  as  such,  in  New  and  cases  dted  to  §  1700,  note. 
York,  and  declared  their  consent  to  a 
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What  this  canon  law  was  is  a  question  as  to  which  there  is  not 
much  doubt  If  it  appeared  that  there  was  a  marriage  agreed  to 
and  consummated  by  competent  parties,  the  church  sustained  the 
marriage,  even  though  there  was  no  ecclesiastical  benediction  ;  and 
in  this  the  State  followed  the  Church.  It  is  true  that  the  church 
recommended  a  benedictio  sacerdotalis  in  ecclesia,  or  ecclesiastical 
benediction ;  and  it  is  true,  also,  that  various  local  councils  made 
provision  for  the  publishing  of  banns.  But  neither  banns  nor 
benedictions  were  the  conditions  precedent  of  marriage.  A  mar- 
riage without  either,  though  reprobated  as  matrimanium  clandeg' 
tinum^  subjecting  the  parties  under  certain  circumstances  to  eccle- 
siastical censure,  was,  notwithstanding,  a  legal  marriage.  Even  a 
marriage  in  secret,  of  which  none  but  the  parties  were  at  the  time 
cognizant,  was  regarded,  if  satisfactorily  proved  by  the  acknowledg- 
ments and  conduct  of  the  parties,  as  creating  all  the  incidents  of 
marriage,  botii  as  to  property  and  as  to  offspring.  Cap.  80.  x.  de 
spousal,  et  mat.  ^'  The  essence  of  the  sacrament  of  matrimony,'' 
said  Peter  Lombard,  '^  is  not  the  performance  of  marriage  by  the 
priest,  but  the  consensus  of  husband  and  wife."  Dist.  xxvii.  c. 
Or,  to  adopt  the  language  of  an  authoritative  German  commentator, 
made  still  more  authoritative  by  its  indorsement  by  an  eminent 
American  divine,  ^^  The  scholastics  generally  held  that  the  will  of 
the  contracting  parties  constitutes  the  marriage ;  they  complete  the 
sacrament.  Secret  marriages,  though  forbidden,  are  valid.  In 
none  of  the  ancient  rituals  is  there  a  sacramental  form  of  marriage 
to  be  spoken  by  the  priest."^  The  same  conclusion  is  stated  by 
Lingard,  whose  weight  on  the  Roman  Catholic  side  is  as  great  as  is 
that  of  Hagenbach  and  Smith  on  the  Protestant  side.  We  may, 
therefore,  regard  it  as  settied  that  theologians  concur  in  the  validity 
of  consensual  marriages  by  the  old  canon  law,  although  to  such 
marriage  neither  consent  of  parents  nor  guardians,  nor  the  bene- 
diction of  the  church,  nor  sanction  by  civil  oflficers,  were  given.  In 
fact,  while  there  were  evils  in  sanctioning  all  consensual  marriages, 
the  old  canonists,  as  well  as  the  old  jurists,  agreed  that  these  evils 
were  not  so  great  as  were  the  evils  of  validating  only  such  marriages 
as  were  solemnized  in  a  particular  way.  The  first  alternative  might 
lead  occasionally  to  hasty  and  improvident  unions.    The  second 

■HageDbacb's  Histoiy  of  Doctrine,  hj  Prof.  Smith,  ii.  §  20. 
600 


CHAP.  ZZXI.]  BIGAMY   AND  POLTGAMY.  [§  1697. 

would  certainly  lead  to  wrong  being  done  to  many  innocent  persons, 
to  the  abandonment  of  women  and  the  bastardizing  of  children 
through  the  neglect  or  fraud  of  others.  The  duty  of  the  State,  it 
was  insisted,  is  to  encourage  matrimony,  as  the  essential  basis  of 
society,  not  to  discourage  it  by  artificial  restrictions,  thereby  foster- 
ing the  establishment  of  illicit  sexual  relations.  And  so  far  as  to 
consensual  marriages  being  hasty  and  improvident,  this  danger  would 
be  diminished,  so  it  was  said,  if  it  were  known  that  such  marriages 
were  recognized  as  binding.  And  it  was  retorted  that  improvidence, 
if  not  haste,  often  characterized  marriages  solemnized  with  the 
benediction  of  both  State  and  Church.  The  statute  2  &  3  Edw. 
VI.  c.  28,  goes  a  great  way  by  implication  to  show  that  by  the 
common  law  the  essence  of  marriage  consists  in  the  executed  con« 
tract, — $ponsalia  de  praeserUi  ;  and  that  when  this  exists,  either 
party  may  be  compelled  to  submit  to  an  ecclesiastical  solemnization. 
That  statute  provides  that  ^^  when  any  cause  or  contract  of  marriage 
should  be  pretended  to  have  been  made,  it  shall  be  lawful  to  the 
king's  ecclesiastical  judge  to  hear  and  examine  the  same ;  and 
having  the  said  contract  sufficiently  and  lawfully  proved  before 
him,  to  give  sentence  for  matrimony,  commanding  solemnizationj 
cohabitation,  consummation  and  tractation,  as  in  times  past,  before 
the  said  statute  (that  of. 32  Henry  VIII.),  the  king's  ecclesiastical 
judge,  by  the  king's  ecclesiastical  laws,  might  have  done."^ 

Did  the  decree  of  the  Council  of  Trent  in  this  respect  change  the 
canon  law  so  as  to  afiect  those  portions  of  the  United  States  which, 
at  the  time  of  the  action  of  the  council,  were  subject  to  Roman 
Catholic  princes  ?  We  must  remember,  in  answering  this  question 
that  the  decrees  of  the  council  are  not,  by  their  own  limitation, 
binding  in  any  country  in  which  they  are  not  technically  ^^  pub- 
lished ;"  and  we  have  a  series  of  rulings  of  the  Supreme  Court  of 
Louisiana  to  the  efiect  that  in  the  great  territory  acquired  by  the 
United  States  from  France  and  Spain,  no  such  publication  was  ever 
^  made.  Even  in  France,  Pothier  tells  us,  the  decree  of  the  council 
was  treated  by  the  secular  courts  as  a  sacerdotal  usurpation,  having 

^  The  fact  that  the  law  lords  were  not  have  this  effect  I  have  shown  at 
eqnally  divided  on  this  ])oint  in  R.  v.  large  in  another  work  (Whart.  Confl. 
Millis,  10  CI.  &  F.  534,  appears  super-  of  Laws,  §  172),  in  an  argument  which 
ficially  to  throw  doubt  on  the  ooncln-  it  would  occupy  too  much  space  to  re- 
gion stated  in  the  text.    That  it  does  produce. 
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no  local  authority.^  In  Italy  the  same  judicial  results  have  heen 
reached.'  And  even  where  the  decrees  of  the  council  are  published, 
they  bind  only  persons  in  union  with  the  Roman  See.  In  the 
Sussex  Peerage  Case,  before  the  English  House  of  Lords,  in  1844, 
when  the  question  of  the  validity  of  the  marriage  of  the  Duke  of 
Sussex  to  Lady  Augusta  Murray,  in  the  city  of  Rome,  by  a  Protes* 
tant  minister,  came  up  for  adjudication,  it  was  expressly  stated  by 
Cardinal  Wiseman,  under  oath,  that  the  marriage  in  the  eye  of  the 
Church  of  Rome  was  valid.  Lord  Campbell's  comments  on  this 
evidence  are  direct  to  the  point  before  us.  ^^  The  evidence  that  has 
been  given  to  us  of  the  Roman  law,  uncontradicted  as  it  is,  would 
prove  that  a  marriage  at  Rome  of  English  Protestants,  contracted 
according  to  the  laws  of  their  own  church,  would  be  recognized  as 
a  marriage  by  the  Roman  law,  and  therefore  would  be  a  marriage 
all  over  the  world."  ^^  I  own  that  that  evidence  surprised  me.  I 
had  imagined  that  it  was  impossible  there  could  be  a  valid  marriage 
at  Rome  between  Protestants,  by  a  Protestant  clergyman,  such  as 
the  Roman  law  would  recognize.  As  the  evidence  stands  at  your 
lordships'  bar,  it  would  appear,  however,  that  the  Roman  law  .  .  . 
would  treat  it  as  a  marriage  valid  by  the  universal  law  of  the 
church  before  the  date  of  the  decree  of  the  council ;  and  it  would 
appear  that  the  decree  of  the.  Council  of  Trent  respecting  mar- 
riages was  not  meant  to  apply  to  Protestants,  who  could  not  conform 
to  it." 

The  action  of  the  Council  of  Trent  was  followed  by  a  series  of 
secular  edicts  and  legislative  acts,  on  the  Continent  of  Europe,  the 
motives  being  partly  religious  and  partly  political.  On  the  one 
side,  Protestant  States  were  determined  not  to  be  overawed  by 
Rome,  and  they  hastened,  when  there  was  an  established  church,  to 
make  the  assent  of  the  local  parish  minister  essential  to  marriage. 
On  the  other  side,  the  desire  to  check  the  over-growth  of  population 
led  to  measures  that  would  prevent  marriage  from  being  too  easy. 
The  religious  limitation  is  now  almost  universally  removed  by  the 
enforcement  of  civil  marriages ;  but  the  secular  limitations  remain, 
and    are  in  some  relations  very  inconsistent  with  the   policy  of 

I  Pothier,  Traits  de  Manage,  part  p.  10 ;  Glasson,  Mariage  Civil,  Paris, 
4,  c.  1.  §  4.  1879. 

'  Lawrence,  Etude  ear  le   Mariage, 
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encouragement  of  marriage  which  prevails  in  the  United  States. 
In  England,  Lord  Hardwicke's  Act,  passed  in  1753,  which  is  in 
most  respects  still  in  force,  established  a  series  of  requisites  as  to 
time,  place,  and  office,  the  omission  of  any  of  which  is  fatal.  The 
French  Code  requires  the  assent  of  parents  ;  and  the  same  restric- 
tion exists  in  other  continental  States.  In  Austria,  as  it  is  stated 
in  a  late  report  of  a  committee  of  the  English  House  of  Commons, 
the  minimum  age  is  fourteen  years ;  in  Russia  and  Saxony,  it  is 
eighteen  years,  for  men  and  sixteen  for  women ;  in  France,  Bel- 
gium, and  Italy,  eighteen  for  men  and  fifteen  for  women ;  in  Saxe 
Goburg  Gotha,  no  man  is  permitted  to  marry  until  the  age  of 
twenty-one  years.  The  recent  German  Code  makes  the  mini- 
mum twenty  years  for  men  and  sixteen  for  women  ;  and  the  same 
limit  prevails  in  several  Swiss  cantons.  But,  independently  of 
this  restriction,  the  consent  of  parents  or  guardians,  in  several 
German  States,  is  necessary  in  the  case  of  men  under  twenty-five 
years,  and  of  women  under  twenty-one  years.  And  marriages 
repugnant  to  these  conditions  are  nullities. 

How  far  such  restrictions  on  domiciled  subjects  will  be  regarded 
as  extra-territorially  effective  is  illustrated  in  an  interesting  English 
case,'  decided  in  March,  1877.  In  this  case,  which  was  a  petition 
for  a  decree  of  nullity  of  marriage,  and  which  was  undefended,  the 
petititioner,  who  styled  herself  ^^  Clara  Maxima  Pacheco  Pereiva 
Pamplona  da  Cuntra  Sottomayer,"  was  the  daughter  of  Gongalo  de 
Sottomayer,  a  Portuguese  of  wealth,  who  resided  with  his  family 
in  Portugal,  as  late  as  1858.  In  that  year,  his  health  failing,  he 
moved  with  his  wife,  and  his  only  child,  the  petitioner,  to  London, 
she  being  then  eight  years  old.  When  in  London,  as  had  been 
previously  the  case  in  Portugal,  Mr.  and  Mrs.  Sottomayer  occupied 
the  same  house  with  her  brother,  Mr.  De  Barros,  and  his  family. 
Mr.  Sottomayer  becoming  so  imbecile  as  to  be  incapable  of  business, 
his  wife  and  her  brother  entered  into  a  partnership  with  a  Portu- 
guese house,  which  in  1866  became  bankrupt.  Mrs.  Sottomayer, 
under  the  impression  that  by  a  marriage  of  her  daughter  to  a  son 
of  Mr.  De  Barros  an  ostensible  party  for  the  protection  of  the 


1  Sottomajer  r.  De  Barros,  decided    Division,  36  L.  T.  R.  746 ;  L.  R.  2  P. 
hj  Sir  R.  Phillimore  in  the  Diyorce    D.  81. 
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family  estates  might  be  foand,  obtained  tho  consent  of  Mr.  De 
Barros  and  his  son  to  the  marriage.  In  Portugal  the  marriage  would 
have  been  void,  as  the  parties  were  first  cousins.  The  petitioner, 
Miss  Sottomayer,  who,  with  the  other  members  of  her  family  retained 
her  Portuguese  domicil,  appears  to  have  at  first  vehemently  resisted 
the  marriage^  but  afterwards  yielded  to  her  mother's  entreaties,  and 
the  parties  were  duly  married  at  a  registry  office  in  London,  on 
Jane  21, 1866,  she  being  then  fourteen  years  and  five  months  old, 
and  he  being  sixteen  years  old.  The  young  couple  returned  to  the 
house  where  they  had  previously  resided,  but  never  lived  together 
as  man  and  wife.  In  1874,  the  husband  becoming  a  bankrupt,  Mr. 
Sottomayer's  estate,  partly  in  his  8on-in4aw's  hands,  was  again 
imperilled.  At  the  first  crisis,  it  was  thought  that  the  estate  could 
be  rescued  by  the  daughter's  marriage.  Now  it  was  to  be  rescued 
by  her  divorce.  On  November  18, 1874,  she  filed  the  petition 
before  us,  on  the  ground,  first,  that  the-parties  were  domiciled  at  the 
time  in  Portugal,  by  whose  laws  the  marriage  would  have  been 
void ;  and,  secondly,  that  the  marriage  was  entered  into  by  her 
ignorantly,  and  was  induced  by  fraudulent  representations.  Sir 
Robert  Phillimore  did  not  hesitate  to  say,  in  giving  judgment,  that 
the  marriage  was  one  ^^  which  the  court  would  not  be  reluctant  to 
pronounce  invalid,"  if  there  were  legal  grounds  for  such  a  conclu- 
sion ;  but  while  thus  expressing  his  sympathy  with  the  petitioner, 
he  held  that  the  Portuguese  law  restricting  matrimonial  capacity 
could  not  be  regarded,  by  an  English  court,  as  restraining  marriages 
of  Portuguese  in  England.  ^^  This  marriage,"  he  argued,  ^^  cannot 
be  pronounced  invalid,  because  it  is  viewed  as  incestuous  according 
to  the  general  law  of  Chnstendom.  It  is  not  a  marriage  between 
persons  in  the  direct  lineal  line  of  consanguinity,  or  in  the  collateral 
line  within  the  degree  of  brother  and  sister,  both  which  classes  of 
marriage  are  by  the  usage  and  practice  of  Christian  States,  and  the 
general  concurrence  of  Christian  law  and  authority,  considered  as 
incestuous,  unnatural,  and  destructive  of  civilized  life."  The  Portu- 
guese  law,  vacating  the  marriages  of  first  cousins,  was  a  law  re- 
straining the  right  of  marriage  ;  and  it  was  therefore  held  that  an 
English  judge  would  not  be  a  party  to  enforce  it  against  Portuguese 
subjects  marrying  in  England.  The  principle,  therefore,  is,  that  domi- 
ciliary restriction  on  marriage,  not  resting  on  natural  law,  when  im- 

604 


CHAP,  xrsx]  BioAinr  and  poltgamt.  [§  1697. 

posed  by  one  State,  will  not  be  enforced  by  another  State  where  the 
Bolemnization  took  place,  with  whose  policy  they  conflict. 

On  an  appeal  from  Sir  B.  Phillimore's  decision,  which  was  heard 
before  James,  Baggallay,  and  Cotton,  L.  JJ.,  November  26, 1878, 
the  case  was  remitted  to  ascertain  the  real  facts,  James,  L.  J., 
however,  intimating  that  if  both  parlaes  were  domiciled  at  the  time 
of  the  marriage  in  Portugal,  the  Portuguese  law  should  prevail.^ 
At  a  subsequent  hearing  before  Sir  James  Hannen,  the  proposition 
was  laid  down  that  where  of  the  two  contracting  parties  to  a 
marriage  in  England  one  is  there  domiciled  and  the  other  in  a 
foreign  country,  and  neither  of  the  parties  is  subject  to  any  inca- 
pacity recognized  by  the  laws  of  England,  the  marriage  is  valid, 
even  though  the  party  having  the  foreign  domicil  be  subject  to  a 
personal  incapacity  recognized  by  the  laws  of  the  country  in  which 
such  party  is  domiciled.'  In  the  course  of  his  opinion  it  was  said 
by  Sir  J.  Hannen :  ^\  Numerous  examples  might  bo  suggested 
of  the  injustice  which  might  be  worked  to  our  own  subjects  if  a 
marriage  was  declared  invalid  on  the  ground  that  it  was  forbidden 
by  the  law  of  the  domicil  of  one  of  the  parties.  In  his  excellent 
treatise  on  ^  Domicil,'  Mr.  Dicey  says  that  ^  a  marriage  celebrated 
in  England  is  not  invalid  6n  account  of  any  incapacity  of  either  of 
the  parties,  which,  though  imposed  by  the  law  of  his  or  her  domi- 
cil, is  of  a  kind  to  which  our  courts  refuse  recognition.'  But  on 
what  principle  ai^e  our  courts  to  refuse  recognition  if  notion  the 
basb  of  our  own  laws  ?  If  this  guide  alone  be  not  taken,  it  will  be 
open  to  every  judge  to  indulge  his  own  feelings  as  to  what  prohibi- 
tions of  foreign  countries  on  the  capacity  to  contract  a  marriage 
are  reasonable.  What  have  the  English  tribunals  to  do  with  what 
may  be  thought  in  other  countries  on  such  a  subject  ?" 

The  marriage  of  Jerome  Bonaparte  to  Miss  Patterson,  also, 
though  invalid  in  France,  would  unquestionably  have  been  held  valid 
in  the  United  States,  had  it  been  here  litigated  ;  and  it  was  expressly 
sanctioned  by  the  Papal  court. 

To  the  same  effect  may  be  cited  a  leading  English  case,  already 
incidentally  noticed.'    In  that  case,  which  was  argued  before  the 

>  Sottomajer  v«  De  Barroa,  L.  R.  3       *  Simonin  v,  Mallack,  2  Sw.  &  Tr 
P.  D.  (C.  A.)  1.  67. 

'  Sottomajer  v,  De  Barros,  41  L.  T. 
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Court  of  Divorce,  the  parties  were  French  subjects,  domiciled  in 
France,  and  came  to  England  for  the  purpose  of  contracting  a 
marriage,  which,  for  want  of  consent  of  parents,  would  have  been 
void  bj  French  law  if  contracted  in  Paris.  They  were  married  in 
England  by  license,  and  immediately  returned  to  France.  The 
marriage  was  annulled  in  France,  as  in  fraud  of  French  law.  It 
was,  however,  sustained  in  England,  where  a  petition  was  filed  for 
a  decree  of  nullity,  and  where  Sir  C.  Greswell  declared  for  the 
validity  of  the  marriage  with  the  concurrence  of  the  entire  court. 
^^  It  is  very  remarkable,"  he  said,  ^'  that  neither  in  the  writings  of 
jurists,  nor  in  the  arguments  of  counsel,  nor  in  the  judgments 
delivered  in  the  courts  of  justice  is  any  case  quoted  or  suggestion 
offered  to  establish  the  proposition  that  the  tribunals  of  a  country 
where  a  marriage  has  been  solemnized  in  conformity  with  the  laws 
of  that  country  should  hold  the  marriage  void  because  the  parties 
to  the  contract  were  the  domiciled  subjects  of  another  country  where 
such  marriage  would  not  be  allowed." 

§  1698.  The  following  summary  may  be  here  given,  reserving  the 
specific  examination  of  the  authorities  to  the  second 

determiDeB    ^^^^'^  ^^  "7  ^^^  ^^  Conflict  of  Laws  :— 

astorequi-       1.  When  a  marriage  by  competent  parties  is  proved 

to  have  been  solemniseed  abroad,  the  presumption  is  that 

it  was  in  accordance  with  the  lex  loci  contractus. 

2.  The  old  common  law  of  England,  adopting  in  this  respect  the 
canon  law,  validates  marriages  contracted  by  competent  parties  irre* 
spective  of  eeclesiastical  benediction ;  and  this  law  was  brought  to 
the  United  States  by  the  English  colonists,  and  became  part  of  the 
common  law  of  the  English  settled  States. 

8.  Each  sovereignty  will  maintain  its  distinctive  policy  as  to 
marriage.  France,  for  instance,  as  in  Jerome  Bonaparte's  Case, 
may  decline  to  accept  an  American  marriage  as  changing  the  stattis 
of  one  of  her  domiciled  subjects.  On  the  other  hand,  in  the  United 
States,  we  would  hold  the  marriage  binding,  when  validly  solemn- 
ized within  our  borders,  by  parties  whom  we  regard  competent. 
This  is  now  settied  in  England  to  be  the  case  when  it  is  only  by  the 
law  of  the  domicil  of  one  of  them  that  the  marriage  is  invalid. 
But  on  reason  and  on  authority  we  must  hold  with  Sir  J.  Hannen,^ 

1  Sottomajer  v.  De  Burros,  41  L.  T.  281 ;  L.  R.  3  P.  D.  1. 
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that  even  though  by  the  court  of  the  domicil  of  both  parties  the 
marriage  is  invalid,  it  would  still  be  sustained  by  the  courts  of  the 
State  where  the  marriage  is  solemnized,  where  by  the  laws  of  that 
State  the  parties  would  have  been  capable  of  marriage  if  subjects. 

Each  sovereignty  applying  its  distinctive  policy,  as  has  been  said, 
to  its  subjects,  the  courts  of  domicil,  should  the  parties  return  to  it 
after  contracting  a  marriage  abroad,  would  hold  the  marriage  invalid 
in  all  cases  in  which  its  own  prohibition  is  based  on  national  policy , 
or  on  natiooal  conception  of  morals,  and  not  on  matters  of  form. 
We  may  illustrate  this  by  the  English  rulings  as  to  the  marriage  of 
a  man  with  his  sister-in-law,  and  by  our  own  rulings  in  cases  of 
marriages  of  negroes  with  whites.  In  some  States  these  marriages 
are  void.  There  can  be  no  question  that  domiciled  citizens  of  such 
States,  marrying  in  England  in  defiance  of  this  prohibition,  would 
be  regarded  in  England  as  validly  married.  There  is  no  doubt,  as 
we  shall  hereafter  see,  that  should  they  return  after  the  marriage 
to  their  domicil,  the  courts  of  that  domicil  would  hold  the  marriage 
invalid. 

Nor  does  it  follow  that  because  a  State  requires  certain  condi- 
tions to  validate  marriages  within  its  borders,  the  marriage  of  for- 
eigners within  such  borders,  without  complying  with  such  conditions, 
would  be  held  invalid  by  the  courts  of  the  domicil  of  the  parties  so 
marrying.  I  express  this  opinion  with  great  deference  to  the  argu- 
ments in  which  the  contrary  conclusion  is  ably  maintained  by  several 
eminent  jurists.  My  reasons  are  threefold :  First*  In  marriage, 
as  has  been  said,  each  sovereignty  is  governed,  as  to  matters  involv- 
ing state  policy  or  morals,  by  its  distinctive  standards.  Secondly, 
We  have  American  rulings  to  this  effect,  holding  that  American 
citizens  marrying  abroad,  though  without  complying  with  requisites 
established  by  the  law  of  the  place  of  solemnization,  will  be  re- 
garded as  lawfully  married  by  the  courts  of  their  domicil  if  such 
marriage  would  have  been  valid  if  solemnized  at  such  domicil.  The 
examination  of  the  recent  rulings  to  this  effect  I  must  remand  to  the 
second  edition  of  my  book  on  Conflict  of  Laws.  Thirdly,  In  France, 
if  not  in  Germany,  it  is  held  that  in  such  cases  the  Ux  domicilii  is 
to  control,  and  that  if  the  marriage  of  Americans  in  Paris,  for  in- 
stance, is  in  conformity  with  the  law  of  their  domicil,  though  not  in 
conformity  with  the  law  of  France,  it  would  be  held  good  in  France. 
If  good  in  France,  it  would  be  regarded,  even  by  those  who  insist 
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upon  the  ubiquity  of  the  lex  loci  contractus j  as  good  as  in  the  United 
States. 

4.  What  has  been  said  applies  to  marriages  by  persons  abroad, 
on  the  eve  and  in  expectation  of  making  their  matrimonial  domicil 
in  the  United  States.  The  expressions  in  the  first  edition  of  my 
book  on  Conflict  of  Laws,  pressing  the  rule  further,  I  desire  to  re* 
call.  Except  in  the  case  of  persons  having  their  matrimonial  dom- 
icil in  the  United  States,  the  law  of  the  place  of  the  solemnization 
of  a  marriage  is  to  be  regarded  by  us  as  determining  its  validity. 

§  1699.  Where  the  lex  fori  simply  prescribes  certain  formalities 
as  the  sole  evidence  of  marriage,  then  the  judge,  so  far 
tionaiiy  fts  conccms  a  domestic  marriage,  must  require  that  such 
may'b^  proof  should  be  given.*  But  when  the  question  is  the 
proved  by  validity  of  a  foreign  marriage,  such  proof,  as  relating 
solely  to  domestic  marriages,  cannot  be  exacted.  By 
international  law,  marriages  may  be  proved  by  parol.' 

§  1700.  When  the  lex  fori  recognizes,  as  is  the  case  in  all  those 

jurisdictions  in  which  the  English  common  law  continues 

prk)?con-     ^^  forcc,  conscnsual  marriages,  the  admissions  of  the 

®®°?H*^   ,     parties  may  be  received  as  tending  to  establish  such  mar- 

iHftniEffc  is 

set  up,  It  riages,  whatever  may  be  the  weight  to  which  they  may 
be^i^Bted'  be  entitled,  provided  such  admissions  have  not  been  ex- 
miMioMf'^  torted  by  force  or  fraud.*  As  to  the  weight  to  be  attached 
to  such  admissions,  however,  the  following  distinctions 
are  to  be  kept  in  mind: — 

(1)  Admissions  during  Cohabitation, — When  these  admissions 
are  part  of  cohabitation  (as  where  a  man  living  with  a  woman  as 
man  and  wife  says,  ^^  this  is  my  wife"),  the  condition  of  things 
under  which  the  admission  was  made  is  to  be  taken  into  consideration. 
^^  Cohabitation  as  man  and  wife"  may  take  place  in  a  country  where 
such  cohabitation  does  not  necessarily  mean  marriage  according  to 
the  English  common  law ;  or  it  may  be  the  subterfuge  of  an  adul- 
terer, seeking  in  this  way  to  shelter  himself  and  his  paramour  from 

1  See  Whart.  Cr.  Er.  $  169.  it  will  be  presumed  that  aU  necessary 

*  Whart.   Cr.  Bv.   §   170;  Com.  v.  technical  conditions    existed.     R.  v. 

Holt,  121  Mass.  61 ;  Murphy  v.  State,  Creswell,  13   Cox  C.   C.   126.    As  to 

50  Ga.  150 ;   State  v,  Hilton,  3  Rich.  English  practice,  see  R.  v.  Simpson,  15 

434;  Williams  v.  State,  54  Ala.  131.  Ihid.  323. 

If  the  marriage  la  primd  fade  regular,  •  See  Whart.  Cr.  Bv.  SS  623  et  ieq, 
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immediate  scandal.  On  the  other  hand^  an  admission  concomitant 
with  cohabitation  for  any  long  continued  period,  in  a  country  where 
monogamous  marriages  alone  are  tolerated,  and  in  a  community 
which  resents  any  invasions  of  this  rule,  is  entitled  to  great  weight. 

(2)  Admissions  when  Cohabitation  has  ceased. — These  are  to  be 
closely  scanned,  and  should  not  be  regarded  as  sufficient  to  sustain 
a  conviction,  without  proof  of  continuous  cohabitation,  under  the 
circumstances  last  specified,  or  of  an  actual  performance  of  the  mar- 
riage ceremony.  They  may  have  been  made :  (a)  in  ignorance  of 
impediments  which  would  have  avoided  the  marriage ;  or  (5)  under 
a  mistake  of  law ;  or  (c)  in  levity,  using  the  term  marriage  as  a 
euphemism  for  a  less  honorable  connection ;  or  (ef)  for  self-serving 
purposes,  or  in  order  to  shield  a  paramour.  This  does  not  make 
such  admissions  technically  inadmissible,  but  it  makes  them  insuffi- 
cient, unless  corroborated,  to  sustain  a  conviction.  They  may  be 
corroborated  by  proof  of  cohabitation  under  circumstances  which 
make  cohabitation  strong  proof  of  marriage,  or  by  proof  of  the 
performance  of  the  marriage  ceremony. 

(8)  Confessions  of  Ouilt. — Of  course  these,  when  deliberately 
and  intelligently  made,  are  strong  proof;  yet  even  these  may  be 
made  under  a  mistake  of  facts,  or  for  the  purpose  of  getting  rid  of 
the  subsequent  marriage.^ 

But  where  the  admission  is  not  incidental  to  cohabitation,  and 
there  is  no  proof  of  marriage  aliunde^  such  admission  is  not  enough 
to  prove  marriage.' 

^  That  adznissioDfl  are  admissible  in  Qnin  v.  State*  Ibid.  725 ;  State  v.  San- 
proof  of  marriage,  when  not  excluded  ders,  30  Iowa,  582 ;  Warner's  Case,  2 
bj  the  lexforif  and,  with  cohabitation,  Va.  Cas.  95 ;  Oneale  v.  Com.,  17  Grat. 
maj  prove  marriage,  see  R.  v.  Sim-  582;  State  v,  Hilton,  3  Rich.  434; 
monsto,  1  C.  &  K.  164 ;  Trnmman*s  SUte  v.  Brittou,  4  MoCord,  256 ;  Cook 
Case,  1  East  P.  C.  470 ;  R.  v.  Newton,  v.  State,  11  Ga«  53 ;  Arnold  i\  State, 
2  M.  &  Rob.  503  ;  Miles  v.  U.  S.,  103  53  Ibid.  574 ;  Cameron  v.  SUte,  14 
U.  S.  304 ;  Cajford's  Case,  7  Greenl.  Ala.  546  ;  Langtry  v.  State,  30  Ibid. 
57 ;  State  v.  Hodgkins,  19  Me.  155  ;  536 ;  WiUiams  v.  State,  54  Ibid.  131  ; 
State  r.  Libbey,  44  Ibid.  469 ;  Com.  v,  Robinson  v.  Com.,  6  Bush,  309 ;  Com. 
Holt,  121  Mass.  61 ;  SUte  v.  Lash,  1  v,  Jackson,  11  Ibid.  679 ;  Holbrook  v. 
Harr.  (N.  J.)  380 ;  Com.  v.  Murtagh,  State,  34  Ark.  511 ;  Gorman  v.  State, 
1  Ashm.  272 ;  Wolverton  v.  SUte,  16  23  Tex.  646. 

Ohio,   173 ;    Carmiohael  v.  State,   12        '  Whart.  Cr.  Er.  §§  623  et  seq. ;  R. 

Ohio  St.  553;  SUte  v.  Seals,  16  Ind.  v.  Flaherty,  2  C.  &  K.  782;  Com.  v. 

852 ;  Sqnire  v.  State,  46  Ibid.  459  ;  Littlejohn,  15  Mass.  163 ;  SUte  t*.  Ros- 
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§  1701.  It  18  true  that  we  can  conceive  of  cases  in  which  we  may 
refose  to  admit  that  oppressive  local  regulations  can  bind  persons 

well,  6  Conn.  446 ;  Gahagan  v.  People,  sacli  as  to  deprive  Bnch  admissions  of 

I  Parker  C  R.  378 ;  Dove  v.  State,  3  any  weight.  An  adulterer,  eloping 
Heisk.  348  ;  Weinberg  v.  State,  25  with  his  paramour,  may  register  their 
Wis.  370.    Compare  Com.  v.  Jackson,  names  in  a  hotel,   as  Mr.  and  Mrs. 

II  Bnsh,  679  ;  Williams  v.  State,  54  »—  ;  but  this  would  be  no  ground  for 
Ala.  131.  Under  Massachusetts  stai-  drawing  an  inference  of  a  marriage,  so 
ute,  see  Com.  v.  Holt,  121  Mass.  61.  as  to  sustain  a  oonyiotion  against  him 

That  dissent  by  one  of  the  parties  at  for  bigamy,  because  the  inference  of 

the  time  of  marriage  invalidates,  see  marriage  drawn  from  such  an  entry  is 

Kopke  V.  People,  43  Mich.  41.  overcome  by  the  inferenoe  that  no  per* 

In  amplification  of  the  text  may  be  son  would,  with  an  elopement,  with  all 

considered  the  following  extracts  from  its  dangers,  already  on  his  hands,  ez- 

an  article  by  me  in  the  Criminal  Law  pose  himself  to  an  indictment  for  biga- 

Magazine  for  January,  1880  :^  my.    Or  the  admissions  may  be  made 

'Mt  is  in  respect  to  admissions  and  in  a  country,  such  as  Australia  is  de- 
oohabitation,  however,  that  we  have  picted  by  Mr.  Trollope,  in  his  novel  of 
the  wildest  mSUe  of  presumptions  of  John  Calderwood,  where  it  is  usual  for 
law.  Before  we  undertake  to  consider  men  to  call  their  temporary  female 
these  we  must  notice  that  it  is  now  set-  companions  by  their  own  names,  and 
tied  by  a  great  preponderance  of  au-  where  this  is  regarded  as  indicating 
thority  that  to  prove  a  marriage,  even  nothing  in  the  way  of  an  acknowledge 
in  prosecutions  for  bigamy,  it  is  admis-  ment  of  marriage.  Or  the  admission 
Bible  to  put  in  evidence  the  admission  may  be  by  a  Mormon,  who  has  already 
of  the  defendant.*  In  both  civil  and  been  married  several  times,  and  who, 
criminal  cases,  also,  it  is  admissible,  in  admitting  a  marriage,  admits  some- 
iii  order  to  prove  marriage,  to  intro*  thing  very  diilerent  from  what  is  con- 
duce evidence  of  marital  cohabitation,  sidered  a  marriage  among  ourselves, 
which  may  be  regarded  as  evidence  Admission  and  cohabitation  as  man 
that  the  parties  tacitly  admitted  them-  and  wife  may  constitute  abundant  evl- 
selves  to  be  man  and  wife.  But  why  deuce  of  marriage  in  a  country  where 
is  this?  Does  admitting  a  marriage  the  marriage  tie  is  respected,  where 
demonstrate  a  marriage  ?  So  far  from  consensual  marriages,  without  any 
this  being  the  case,  we  can  conceive  of  distinctive  civil  or  ecclesiastical  rite, 
multitudes  of  instances  in  which  a  mar-  are  held  valid,  and  where  the  oohabi- 
riage  is  admitted  under  a  mistake  of  tation  is  kept  up  for  a  series  of  years, 
law,  or,  in  face  of  a  consciousness  that  undisturbed  by  the  assertion  of  any  in- 
there  has  been  no  real  marriage,  merely  consistent  relationship,  and  fitting  in 
for  purposes  of  temporary  convenience,  as  an  acknowledged  ingredient  of  the 
The  circumstances  of  the  case  may  be  society  in  which  the  parties  live.    On 

1  R.  V.  Simmonito,  1  C.  *  K.  164 ;  B.  «<  Ifew-  ton  «.  State,  16  Ohio,  ITS ;  Carmiehael «.  Stato, 

ton,  2  M.  ft  Rob.  fiOS  ;  R.  v.  Upton,  1  C.  *  K.  IS  Ohio  St.  MS ;  Jaekion  v.  People,  S  Scam. 

05 ;  Cayford's  Case,  7  Oreenl.  (Me.)  67 ;  State  (111.)  231 ;  Sqnlre  «.  State  46  Ind.4S8 ;  State «. 

V.  Rodgkins,  19  Me.  IM;  State  v.  Llbbej,  44  Banders,  SO  Iowa,  S82;  Slate  «.  Hilton,  S  Rich. 

Ibid.  460 ;  State  v.  Lasn,  1  Harr.  (N.  J  )  380;  (S.  G.)  434 ;  State  «.  Brlnton,  4  MeCord  (S.  G^- 

Gom. «.  Mnrtagh,  1  Ashm.  (Pa.)  272 ;  Wolver.  206. 
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OHAP.  3CXXI.]  BI0AMY   AND  POLIGAMY.  [§  1701. 

marrying  in  the  place  of  such  regulations  with  the  intention  of  fixing 
their  matrimonial  domicil  in  the  United  States.    But  offoreira 
while  we  may  thus  occasionally  dispense  with  these  for-  marriages 
malities,  we  must,  nevertheless,  insist,  when  a  foreign  beeteyi- 
marriage  is  made  the  hasis  of  a  criminal  prosecution  in  our  ^^^®' 
own  land,  that  such  foreign  marriage  should  be  proved  by  showing 
that  in  such  marriage  there  was  a  honAjide  matrimonial  contract  by 
parties  capable  of  contracting,  followed  by  cohabitation.    To  estab* 
lish  the  contract,  the  foreign  registry,  or  a  duly  certified  copy,  sus- 
tained by  proof  of  the  foreign  law,  is  the  best  evidence,^  if  a  registry 
be  required  by  the  foreign  law.'    For  this,  however,  the  testimony 

the  other  hftnd,  there  are  cues  when  "  We  think  the  doonment  which 
mnst  saj  that  from  the  cohabitation  of  purports  to  be  a  copy  of  the  marriage 
parties  as  man  and  wife  marriage  can-  record  of  the  accused  in  Ireland  was 
not  logically  be  inferred;  cases  in  improperly  received  by  the  court  as 
which  the  cohabitation,  as  in  the  case  evidence  tending  to  prove  the  facts 
Jnst  put,  is  that  of  an  adulterer  eloping  stated  in  it.  The  document  is  not 
with  his  paramour  firom  a  marriage  tie  authenticated  in  any  respect  whatso- 
acknowledged  on  all  sides  to  be  still  ever.  It  purports  to  be  a  copy  of  the 
binding ;  or  in  which  such  cohabitation  entry  number  twenty-six  in  the  Mar- 
is in  a  country  where  it  is  not  regarded  riage  Register  Book,  in  the  oiBce  of 
as  an  admission  of  marriage ;  or  in  the  superintendent  registrar  of  births, 
which,  during  the  cohabitation,  one  of  deaths,  and  marriages  for  the  district 
the  parties  to  it  solemnly  and  publicly,  of  Mohill,  and  is  signed  by  Thomas 
in  conformity  with  the  marriage  rite  in  Woodward  in  his  official  capacity  as 
popular  use,  marries  another  person,  such  registrar.  But  it  does  not  appear 
It  is  the  last  case  that  arises  most  fre-  in  the  case  that  the  law  of  Ireland  r^ 
quently,  and  of  which  an  instance  wiU  quired  the  registration  of  marriages ; 
be  presently  given.  What  are  we  to  nor  does  it  appear  that  Woodward 
infer  in  such  a  case  f  The  inference,  was  the  superintendent  registrar  at 
the  answer  is,  is  one  of  inductive  rea-  the  time  the  certificate  was  given,  if 
soning.  It  is  governed  by  law,  indeed,  there  was  such  record ;  neither  does 
but  by  the  law  of  logic,  based  on  social  it  appear  that  his  signature  is  genuine, 
facts,  not  by  the  law  of  technical  Juris-  if  he  was  such  an  officer.  Indeed, 
prudence.*'  nothing  appears  tending  to  authenti* 

See  further,  as  indicating  the  dan-  cate  the  instrument  in  any  way.    For 

ger  of  unduly  pressing  such  inferences,  aught  that  appears  it  may  have  heen 

Clayton  v,  Wardell,  5  Barb.  (N.  Y.)  a  forgery,  got  up  by  some  designing 

214;  S.  C,  4  N.T.  230;  Jones  V.Jones,  person  for  the  occasion."     Compare 

45  Md.  159  ;  aff.  48  Ihid.  391 ;  Senser  v.  Squire  t>.  State,  46  Ind.  459. 
Bower,  1  Pen.  k  W.  450.  That  a  non-expert  cannot  prove  a 

1  In  State  v.  Dooris,  40  Conn.  145,  a  foreign    law,   see   cases   cited   infra; 

document  purporting  to  be  a  copy  of  an  Whart.  on  Ev.  §§  d05-S. 
entry  in  an  Irish  registry  was  rejected        '  See  Bird  r.  Com.,  21  Grat.  800. 
for  reasons  thus  stated  by  Park,  J. :— 
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§  1705.]  OBiHBS.  [book  il 

§  1705.  Even  an  honest  belief  in  the  death  of  the  other  party, 
will  not,  as  we  have  seen,  avail  as  a  defence.^    Hence  on 
lief  no  de-     an  indictment  for  bigamy,  the  death  of  the  husband,  if 
^^^^'  claimed  to  have  occurred  within  seven  years  from  his 

absence,  must  be  proved  as  any  other  fact,  aside  from  the  legal  pre- 
sumptions created  by  the  exception  to  the  statute.  If  the  husband 
died  before  the  second  marriage,  this  is  a  defence,  though  the  wife 
did  not  know  of  his  death.  If  he  did  not  die  before  the  second 
marriage  (the  seven  years  not  having  run),  then  the  case  b  bigamy, 
though  the  wife  believed  him  dead.  ^^  Men  readily  believe  what 
they  wish  to  be  true,"  is  a  maxim  of  the  old  jurists.  To  sustain  a 
second  marriage,  and  to  vacate  a  first,  because  one  of  the  parties 
believed  the  ottier  to  be  dead,  would  make  the  existence  of  the 
marital  relation  determinable,  not  by  certain  extrinsic  facts,  easily 
capable  of  forensic  ascertainment  and  proof,  but  by  the  subjective 
condition  of  individuals.  To  avoid  this,  the  statutes  have  made  the 
dissolution  of  marriage,  whether  by  death  or  divorce,  dependent, 
not  upon  the  personal  belief  of  parties,  but  upon  certain  objective 
facts  easily  capable  of  accurate  judicial  cognizance.  Only  on  proof 
of  such  facts  can  marriage  be  treated  as  so  dissolved  as  to  permit 
of  second  marriages.'  The  same  distinctions  apply  to  the  defend- 
ant's '^  honest  belief"  in  a  prior  divorce.' 

^  R.  V.  Gibbons,  12  Ck)z  C.  C.  237 ;  supra,  §  88,  where  namerons  authori- 

«R.  V,  Bennett,  14  Ibid.  45 ;  Com.  v,  ties  bearing  on  it  are  examined.    See 

Mash,  7  Met.  472.     See  Dotson  v.  State,  contra,  Squire  v.  State,  46  Ind.  459. 

62  Ala.  141 ;  Jones  v.  State,  67  Ibid.  Cf.  comments  of  Sir  J.  F.  Stephen  in 

84 ;  State  v.  Armlngton,  25  Minn.  29.  Nineteenth  Century,  Jan.  1880. 

In  Watison  v.  State,  13  Tex.  A  p.  76,  >  As  to  inadequacy  of  "  honest  be- 
lt was  held  that,  under  the  Texas  stat-  lief  in  parallel  oases,  see  Thompson 
ute,  a  mistake  which  could  not  have  r.  Thompson,  114  Mass.  566;  State  v, 
been  avoided  by  proper  care  was  a  de-  Whitcomb,  52  Iowa,  85.  Supra,  §  1695 
fence.  S.  P.,  State  v.  Stank,  10  Cin.  a ;  and  see  particularly  supra,  §§  87-8« 
Law  Bull.  16.  In  R.  v,  Hewlett,  27  What  has  been  said  does  not  apply  to 
Law  T.  (Journal)  153,  Manisty,  J.,  is  the  partioeps  cnrntnu  who  marries  the 
reported  to  have  declined  to  follow  R.  bigamous  person.  As  to  such  particeps 
V.  Gibbons,  and  R.  i7.  Bennett,  leaving  criminis  the  adenter  must  be  proved, 
the  question  of  reasonable  ground  of  Arnold  v.  State,  63  Ga.  574.  Supra,  § 
belief  to  the  jury,  and  following  R.  v.  1688. 
Moore,  13  Cox  C.  C.  544.  *  St^tra,  §  1695  a.    See  R.  v.  Will- 

The  question  is  discussed  at  large  shire,  ut  sup,,  §  1686. 

614 


CHAP.  XXXI.]  BIGAMY  AND  POLYGAMY.  [§  1706. 

§  1706.  The  indictment  must  aver,  and  the  prosecution  must 
prove,  that  the  first  spouse  was  alive  at  the  time  of  the   ^ 

*  ''  ,  Presump- 

second  marriage.     Of  course,  when  there  is  proof  that  tion  of 

he  was  alive  at  such  period,  the  question  is  one  simply  anceof' 

of  identity.     But  if  the  prosecution  trace  his  life  down  JJ^^^p^""^** 

to  a  specific   period  (within  seven  years)  hefore  the  circum- 

•  •         stances. 

second  marriage,  and  there  rests,  questions  of  conflicting 
presumptions  of  fact  may  arise,  as  to  which,  the  jury,  under  the 
advice  of  the  court,  are  to  decide.  That  a  man  who  was  alive  and 
well  yesterday  is  alive  to-day  is  a  presumption  of  fact  we  may  un- 
hesitatingly adopt,  and  which  can  only  be  overcome,  as  a  process  of 
inferential  reasoning,  by  positive  evidence  of  intermediate  death. 
That  a  man  who  was  alive  and  well  last  year  is  alive  to-day  is  a 
presumption  of  fact  more  attenuated,  it  is  true,  but  at  the  same  time 
enough  to  justify  a  jury  in  finding  a  verdict  of  continued  life.  How 
peculiarly  this  is  a  presumption  of  fact  is  illustrated  by  the  circum- 
stance, that  where  the  party  in  question  was  alive  a  year  ago,  but  is 
declared  by  competent  expert  testimony  to  be  at  that  time  laboring 
under  a  mortal  disease  in  which  immediate  death  was  probable,  the 
burden,  as  a  matter  of  ordinary  reasoning,  shifts  on  those  maintain- 
ing continuance  of  life.  The  inference,  however,  it  must  be  again 
stated,  is  one  of  fact,  to  be  adjusted  by  the  jury,  under  advice  of  the 
court.^  The  only  presumption  of  death  that  the  law  (independently 
of  the  seven  years  of  absence  of  the  bigamy  statutes)  regards  as 
binding  in  law  (^presumtio  juris),  as  distinguished  from  inferences 
of  fact,  is,  that  after  seventy  years  from  birth  an  absent  person  is 
dead.'  Within  this  period,  the  presumption  that  a  particular  person 
is  dead,  made  from  the  length  of  his  absence,  is  a  mere  inference 
of  fact  to  be  drawn  generally  from  all  the  evidence  of  the  particular 
case.  In  civil  issues,  the  courts  will  adopt  the  analogy  of  the 
bigamy  statutes,  and  will  advise  the  jury  that  when  a  person  has 

I  R.  V,  Lumley,  L.  R.  1  G.  C.  196,  ixed'*  bj  the  presumption  of  innocence, 

approved  in  Hull  v.  State,  7  Tex.  Ap.  But,  as  is  seen  in  the  text,  this,  as  a 

693 ;   People  v,  Feilen,  68  Cal.   218.  matter  of  a  law,  cannot  be  sustained. 

Bee  Squire  v.  State,  46  Ind.  469,  where  At  the  most,  the  presumption  of  con- 

the  court  announces,  as  a  matter  of  tinuanoe  is  one  purely  of  fact.  Whart. 

law,  that  the  presumption  of  continu-  Grim.  Bv.  §  810. 

anoe  of  the  wife's  life,  who  was  last  '  See  Rivier,  in  HolzendorflTs  Encyol. 

heard  of  two  jears  before  the  defend-  ii.  262 ;  Tenge,  Vermuthung  dee  Todes, 

ant's  second  marriage,  is   "  neutral-  Giv.  Arohiv.  xlv. 
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§  1706.]  CRIMES.  [book  IL 

not  been  heard  of  for  more  than  seven  years,  this  throws  upon  the 
opposite  side  the  burden  of  proving  that  such  person  is  still  alive, 
and  in  default  of  such  proof  he  may  be  inferred  to  be  dead.^  In 
bigamy  prosecutions  this  is  exacted  by  the  exceptions  of  the  statutes. 
Of  course,  when  the  disappearance  in  a  bigamy  prosecution  falls 
within  the  seven  years,  there  is  technical  evidence  on  which  a  con- 
viction may  be  had.  But  it  must  be  remembered  that  this  evidence, 
in  proportion  as  the  period  of  unexplained  absence  increases,  is 
susceptible  of  being  overcome  by  contervailing  proof.  Of  such 
countervailing  proof  the  presumption  of  the  defendant's  innocence 
is  an  available  item.  Hence  we  can  suppose  cases  of  unexplained 
absence  of  less  than  seven  years,  in  which  the  inference  of  con- 
tinued life  has  become  so  faint  (by  sickness  or  otherwise)  as  io  be 
cancelled  by  the  presumption  of  innocence.' 

I  Webster   v,    Birchmore,    13  Yes.  the  seoond  marriage,  was  held  to  over- 

362 ;  Lloyd  r.  Deakin,  4  B.  &  Al.  433 ;  come  the   presumption  of  innocence  ; 

Nepean  v.   Knight,  2  H.  &  W.  894 ;  which,  on  the  other  hand,  prevailed  in 

Bailj  9.  Hammond,  7  Ves.  590 ;  In  re  R.  v.  Twjning,  against  proof  that  the 

Phene,  L.  R.  5  Ch.  App.  139  ;  Com.  v.  defendant  had  been  heard  of  alive  one 

Harman,  4  Barr,  269.  year  previons  to  the  marriage.    To  the 

*  Best  on   Bvidenoe  (1870),   §  409  ;  same  effect  is  Lapslej  v.  Grierson,  1  H. 

People  V.  Feilen,  58  Cal.  218.    See  R.  L.  Cas.  498.    And  see.  as  to  such  pre- 

V.  Twjning,  2  B.  &  A.  386 ;  R.  v.  Har-  sumptions  generally,  Whart.  Crim.  Ev. 

borne,  2  Ad.  &  El.  540.     In  the  latter  §§  810  et  Beg, 

case  Lord  Denman  said :  '*  I  must  take        That  nature  is  uniform  in  her  opera- 

this  opportunity  of  saying  that  nothing  tions  is  also  assumed  by  ua,  and  on  this 

can  be  more  absurd  than  the  notion  assumption    business    depends.      The 

that  there  is  to  be  any  rigid  presump-  probability  of  the  inference  to  be  drawn 

tion  of  law  on  such  questions  of  facts,  from  such  uniformity  rests,  as  we  have 

without  reference  to  accompanying  circum-  already  seen,  upon  the  number  of  ex* 

ttcmcesy  wch^  for  inttanee^  a»  the  age  or  ceptions  to  which  a  general  rule  is,  in 

kealih  of  the  party.    There  can  be  no  actual  operation,  shown  to  be  subject, 

such   strict    presumption  of   law.     It  We  know  of  no  instance  in  history  in 

may  be  said :    Suppose  a  party  were  which  day  has  not  succeeded  night ; 

shown  to  be  alive  within  a  few  hours  and  therefore  we  infer,  as  a  matter  of 

of  the  second  marriage,  la  there  no  certainty,  that  night  will  be  succeeded 

presumption  then  ?  The  presumption  of  by  morning.     The  proportion  of  fair 

innocence  cannot  shut  out  such  a  pre-  days  to  cloudy  days  in  June  is  about 

sumption  as  that  supposed.     I  think  three  to  one,  and  therefore  we  infer 

no    one,    under    such    circumstances,  that  it  is  three  to  one  that  some  one 

could  presume  that  the  party  was  not  designated  day  next  June  will  be  fair, 

alive  at  the  time  of  the  second  mar-  On  the  other  hand,  taking  a  series  of 

riage.''      Proof,    therefore,    that    the  years  in  mass,  we  find  that  in  these 

party  was  alive  twenty-five  days  before  years    there  is    an   average  rain-faU 
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OHAP.  ZXXI.]  BIGAMY   AND  POLTQAMY.  [§  1708. 

§  1707.  But  the  seven  years  haviag  expired,  the  period  being 
calculated  from  the  time  when  the  party,  whose  death  is  presumed, 
separated  from  the  other,  how  is  the  party  w^ho  marries  a  second 
time  to  avail  himself  of  the  exceptions  of  the  statute  ?  Here  a 
subordinate  question  emerges. 

§  1708.  The  burden  after  the  seven  years,  of  proving  knowledge 
that  the  absent  party  was  still  alive  at  the  time  of  the 
second  marriage,  is  on  the  prosecution.     In  other  words,   years,  bur- 
suppose,  after  her  husband's   seven  years'  absence,  a  p^^uSon 
wife  marry  again,  and  be  prosecuted  for  bigamy ;  what  ^  P«J^ 
is  to  be  the  course  of  trial  7     Can  the  prosecution  rest,  by  defend- 
after  proving  that  the  husband  was  alive  at  the  time  of 
the  second  marriage  ?     This  would  be  bad  law,  as  it  would  throw 
on  the  defendant  the  task  of  proving  a  negative,  namely,  ^^  that  she 
did  not  know"  her  husband  to  be  alive  at  the  time  of  her  second 
marriage.     Hence,  in  such  a  case,  the  burden  is  on  the  prosecution 
to  put  in  evidence  facts  which  would  justify  the  inference  that  the 
defendant  did  know  of  her  husband's  continued  life ;  and  in  default 
of  such  proof,  there  must  be  an  acquittal.^    Other  matters  material 
to  the  defence,  when  set  up  in  confession  or  avoidance,  the  burden  is 


to  a  specifio  amoant ;  and  we  infer  that  >  R.  v.  Dane,  1  F.  &  F.  323 ;  R.  v. 

in  eauh  sncoessi^e  year  there  will  be  Briggs,  7  Cox  G.  C.  195  ;  Dears.  &  B. 

approximately  the  same  average.     It  98 ;   R.  v.  Jonea,  C.  &  M.  614  >  R.  v, 

is  on  this   reasoning  that  the  courts  Curgerwen,  L.  R.  1  C.  C.  1 ;  10  Cox  C. 

admit  in  evidence  tabulated  statements  C.  152.    See  R.  t*.  Heaton,  3  F.  &  F. 

of  human  life,  based   upon  accepted  819 ;  R.  v.  Ellis,  Ibid.  309 ;  Barber  v. 

scientific    calculations,    such    as    the  State,  50  Md.  161 ;  State  v.  Barrow,  31 

Carlisle  Tables.   Whart.  on  Ev.  §  667 ;  La.  An.  691. 

Whart.  Crim.  Ev.  §§  539,  824.    These  In    Briggs's   Case  the  woman   was 

tables  are  not  admissible  for  the  pur-  tried   for    bigamy,   and  the  evidence 

pose  of  showing  that  a  particular  per-  was  that  her  first  husband  had  been 

son  will  die  on  a  particular  day,  any  absent  from  her  for  more  than  seven 

more  than  a    tabulated  statement  of  years.    The  jury  found  that  they  had 

rain-fall  in  preceding  years  will  be  ad-  no  evidence  that  at  the  time  of  the 

missible    to  enable    ns    to  determine  second  marriage  she  knew  that  he  was 

whether  it  will  rain  tomorrow.     But  alive,  but  that  she  had  the  means  of 

such  statements  are  admissible,  when  acquiring  knowledge  of  that  fact  had 

duly  verified,  to  show  what  are  the  she  chosen  to  make  use  of  them.     It 

gradual  processes  by  which  generation  was  held  u])on  this  finding  that  the 

succeeds  generation,  and  what,  viewing  conviction  could  not  be  supported, 
mankind  in  the  abstract,  is  the  value 
of  individual  lives  at  specific  periods. 
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§  1709.]  CRI1IB&  [BOOK  II« 

on  the  defendant  to  prove.^  The  question  of  notice,  in  such  cases, 
is  for  the  jury.*  But  it  is  not  enough  to  impute  notice,  that  if  the 
party  had  used  great  diligence,  knoiirledge  of  the  continued  life  of 
the  absent  party  would  have  been  obtained.' 

8.  Witnesses. 

§  1709.  When  the  first  marriage  is  proved  to  the  satisfaction  of 
the  court,  the  second  husband  (or  wife,  as  the  case  may 
man?age  is   be)  is  an  admissible  witness  either  for  or  against  the 
^co^         defendant  ;^  though,  as  long  as  the  first  marriage  is  con- 
wife  Is  a       tested,  the  second  husband  (or  wife)  is  at  common  law 

witness.         ... 

inadmissible.'  The  first  wife  (or  husband),  however,  is 
inadmissible  at  common  law  for  the  prosecution.'  And  it  has  been 
ruled  in  Canada  that  she  is  inadmissible  for  the  defence  to  prove 
that  her  marriage  was  invalid.^  This,  however,  is  founded  on  a 
petitio  principtu  The  question  is  whether  the  first  marriage  is  valid. 
If  so,  she  is  not  a  witness,  but  she  is  a  witness  if  such  marriage  is 
invalid.'  For  the  court  to  refuse  to  admit  her,  when  called  by  the 
defence  to  disprove  the  marriage,  is  to  prejudge  the  question  in 
issue.  That  she  cannot  be  called  to  sustain  the  marriage  is  clear, 
for  she  is  excluded  by  the  very  hypothesis  she  is  called  to  sup- 
port. If  she  claim  to  be  the  first  wife,  on  her  own  showing  she 
is  inadmissible.  If  she  deny  that  she  was  married  to  the  defendant, 
then  bhe  should  be  admitted,  and  the  jury  directed  to  disregard  her 
testimony  if  they  believe  her  to  be  the  defendant's  wife.'    Other- 

1  Fleming  v.  People,  3  Parker  C.  R.  *  Miles  v.  U.  S.,  103  U.  S.  304,  citing 

352 ;  27  N.  Y.  329.  See  Noble  v.  State,  1  Hale  C.  P.  693 ;  1  East  P.  C.  469. 

22  Ohio  St.  541.  •  Peat's  Case,  2  Lew.  C.  G.  Ill,  288 ; 

>  R.  V.  Cross,  1  F.  &  F.  510;  R.  v.  Williams  v.  State,  44  Ala.  24;  R.  v. 

Dane,  Ibid.  323  ;  R.  v.  Ellis,  Ibid.  309  ;  Bienvenu,  15  Lower  Can.  J.  181.    See 

R.  V.  Jones,  21  L.  T.  (N.  S.)  396.     See  contra,  bj  statute,  State  v,  Sloan,  65 

Noble  V.  State,  22  Ohio  St.  541.  Iowa,  217  ;  State  v.  Hughes,  58  Ibid. 

•  R.v.BnggB,ut  supra;  Whart.Crim.  165.     In  R.  v.  D'Ayley,  15  Coz  C.  C. 

£v.  §  811.  328,  a  wife  was  admitted  in  a  case 

<  Whart.  Crim.  Ev.  §  397 ;  1  Hale,  where  the  marriage  was  primd/acie  11- 

693  ;  1  Hawk.  c.  42,  s.  8  ;  R.  v,  Jones,  legal. 

C.  &  M.  614 ;  SUte  v.  Patterson,  2  Ired.  y  r.  p.  Madden,  14  Up.  Can.  (Q.  B.) 

346 ;  State  v.  Brown,  67  N.  C.  470 ;  588 ;  R.  v.  Tnbbee,  1  Up.  Can.  (P.  R.) 

Finnej  v.  State,  3  Head,  544  ;  State  v,  103. 

Brown,  28  La.  An.  279  ;  State  v.  John-  *  See,  however,  Peat's  Case,  ut  tup, 

son,  12  Minn.  476  ;  R.  v.  Madden,  14  •  Peat's  Case,  2  Lew.  C.  C.  Ill,  288 ; 

Up.  Can.  (Q.  B.)  588.  R.    v.  Wakefield,  Ibid.    279 ;    which 
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wise  niaterial  tesiimoDy  might  be  excluded  on  a  hypothesis  not  only 
artificial  but  false. 

§  1710.  As  has  been  already  seen,  the  testimony  of  a  witness 
present  at  the  marriage  is  admissible  and  adequate  proof, 
unless  the  law  require   official   evidence.^    When  the   nesses  ad- 
marriage  is  extra-territorial,  the  officiating  clergyman,   prove  mar^ 
according  to  American  cases,  may  not  only  prove  the   '^^^ 
marriage,  but  the  foreign  law  under  which  it  was  solemnized.'    But 
unless  a  witness  be  an  expert,  he  cannot  prove  the  foreign  law.'    In 
domestic  marriages,  the  fact  that  a  justice  of  the  peace  or  clergy- 
man performed  the  ceremony  is  proof  that  he  professed  and  was 
generally  understood  to  have  the  authority  to  do  so.^ 

XI.   IWDIOTMBNT.' 

§  1711.  The  indictment  must  show  by  facts  or  averment  that  the 
second  marriage  was  unlawful.^    On  an  indictment  for 
polygamy,  under  the  statute  of  Vermont,  which  alleged   S^^fL 
that  both  marriages  were  had  in  another  State,  and  that  °^uBt  be 
the  respondent  has  unlawfully  continued  with  his  second   to  be  un- 
wifo  in  Vermont,  it  was  held  that  the  indictment  should      ^    ' 
have  alleged  that  the  second  marriage  was  unlawful  in  the  State 
where  it  was  contracted/    Yet  where  the  unlawfulness  consists  in 
the  want  of  some  international  requisite,  of  which  the  trial  court 
would  take  notice,  unlawfulness  in  the  place  of  marriage  need  not, 
it  is  submitted,  be  averred. 

In  Massachusetts,  under  the  statute  for  continuing  to  cohabit  in 
that  State  with  a  second  wife,  the  defendant  having  a  former  wife 

eases,  however,  only  intimate  snch  a  Peerage  Case,   there  cited.    And  see 

oourae,  without  positivelj  saDctioning  fallj  Whart.  on  Ev.  §  300. 

it.     In  Dumas  v.  SUte,  14  Tex.  Ap.  «  State  v.  Abbey,  29  Vt.  60 ;  Bird  v. 

465,  the  distinction  in  the  text  is  af-  Com.,  21  Grat.   800;  Whart.  Cr.  Ev. 

firmed.    See  Whart.  Crim.  Ev.  §  397.  §§  164,  833.     Supra,  §§  1570,  1617. 

'  SuprOf  §  1701.  *  For  forms  of  indictment,  see  Whart. 

>  State  V.  Abbey,  29  Vt.  60;  Bird  v.  Prec.  985,  tit.  "  Bigamy." 

Com.,  21  Grat.  800;  State  v.  Goodrich,  *  See  State  v.  Stank,  10  Cin.  Bull. 

14  W.  Va.  851.  16  ;  State  v.  Grant,  79  Mo.  113. 

•  R.  r.  Povey,  6  Cox  C.  C.  83 ;  S.  P.,  »  SUte  v.  Palmer,  18  Vt.  570 ;  but 

R.  V.  Smith,  14  Up.  Can.  (Q.  B.)  565  ;  see  contra,  State  v.  Johnson,  12  Minn, 

and   cases  cited  nipra,  §   1701.     See  476. 
Whart.  Confl.  of  L.  §  775,  and  Sussex 
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living,  it  is  a  snfficient  statement  of  the  time  when  the  offence  was 
committed  to  allege  that  the  second  marriage  was  on  a  certain  day, 
and  that  the  defendant  ^'  afterwards  did  cohabit  and  continue  to  co- 
habit with  said  S.  J.,  at  L.,  in  said  county,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  six  months."^ 

A  second  marriage  by  a  party  who,  divorced  for  misconduct,  is 
not  entitled  to  marry  again,  is  not  technically  bigamy,  but  may  be  a 
special  statutory  offence.* 

It  is  sufficient  to  aver  that  the  first  wife  was  alive  at  the  time  of 
the  second  marriage,  without  alleging  that  the  first  marriage  still 
subsists.* 

§  1712.  A  variance  in  setting  out  the  second  wife's  name  is  fatal; 
_  and  so  is  a  variance  in  any  material  averment  as  to  the 

variances  j  •         a 

as  to  second  sccond  mamagc.* 

u-eTateU  §  1718.  The  exceptions  in  the  statute,  when  not  part 

of  the  description  of  the  offence,  need  not  be  negatived,* 
in  Btotute  nor  is  it  necessary  to  allege  that  the  defendant  knew  at 
negauved!*^  the  time  of  his  second  marriage  that  his  former  wife  was 

then  living,  or  that  she  was  not  beyond  seas,  or  to  deny 
her  continuous  absence  for  seven  years  prior  to  the  second  mar- 
riage.* 

» 

§  1714.  It  has  been  held  that  the  time  of  the  first  marriage  need 
«._^  not  be  specially  averred,  and  that  it  is  enough  if  a  prior 

fiFSt  mar-  *  •^  ^  c^  » 

riafi:emu8t  existing  marriage  be  stated.'  But  if  an  averment  be 
be  averred.    ^|.^^„jp^^j^  ^^  ^he  date  be  lea  blank,  this  is  fatal.* 

>  Ck)in.  V.  Bradley,  2  Cosh.  553.  476 ;  SUte  r.  Loftin,  2  Dev.  &  Bat.  31. 

>  Com.  V.  Richardson,  126  Mass.  34.  It  is  otherwise  where  the  ezoeption  de* 
Bee  Com.  v.  Lane,  113  Ibid.  458.  As  scribes  the  offence  in  the  enacting 
to  extra-territoriality  of  divorce  re-  clause.  Whart.  Cr.  PI.  &  Pr.  §  238 ; 
strictions,  see  Whart.  Confl.  of  L.  §  Fleming  v.  People,  27  N.  Y.  329  ;  Brut- 
135.  ton  9.  State,  4  Ind.  601. 

•  Murray  v.  R.,  7  Q.  B.  700 ;  State  v.  •  Barber  i;.  Stote,  50  Md.  161,  citing 

Norman,  2  Dev.  2S2.  Bode  v.  BUte,  7  Gill,  326. 

<  R.  V.  Deeley,  4  C.  &  P.  579 ;  1  »  Ibid.  State  ».  Bray,  13  Ired.  289 ; 
Mood.  C.  C.  303.  But  this  is  amend-  Hutohins  v.  State,  28  Ind.  34 ;  Wat- 
able  under  14  k  15  Victoria.  son  v.  SUte,  13  Tex.  Ap.  76  ;   conira, 

»  Murray  ».  R.,  7  Q.  B.  700 ;  SUte  v.  SUte  i;.  La  Bore,  26  Vt.  765  ;  Davis  ». 

Abbey,  29  Vt.  60 ;  SUnglein  r.  State,  Com.,  13  Bush.  318,  overruling  Com.  v. 

17  Ohio  St.  453  ;  SUte  r.  Williams.  20  Whaley,  6  Ibid.  266.  In  New  York,  see 

Iowa,  98;  SUte  v.  Johnson,  12  Minn.  Sanser  t;.  People,  15  N.  Y.  Sup.  Ct.  302. 

•  SUte  V.  La  Bore,  26  Vt.  766. 
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Unless  the  place  of  marriage  is  other  than  that  of  the  place  of 
arrest,'  it  is  not  necessary  to  aver  the  place  of  the  first  marriage.' 

In  several  States  it  is  held  nnnecessarj  to  set  out  the  name  of 
the  first  spouse,'  and  there  are  precedents  in  the  books  sustaining 
this  view  ;^  and  if  we  lean  on  the  analogy  of  indictments  for  receiv- 
ing stolen  goods,  we  should  hold  that  the  more  general  statement  is 
enough.  If  we  are  forced  to  state  in  detail  the  marital  relations 
of  the  parties,  it  would  be  necessary  to  go  still  further  and  aver 
that  the  first  wife  or  husband  of  the  defendant  was  capable  of  con- 
senting to  marriage,  and  was  not  bound  by  other  matrimonial  ties. 
As,  however,  the  first  marriage  in  all  its  relations  is  simply  matter 
of  inducement,  it  is  enough,  so  it  is  maintained,  to  state  that  the  de- 
fendant, at  the  time  of  the  second  marriage,  had  a  legal  husband  or 
wife,  as  the  case  may  be,  without  giving  name,  place,  or  date.  If 
further  specifications  be  needed,  they  can  be  supplied  by  a  bill  of 
particulars.'  Where,  however,  the  details  of  the  first  marriage  are 
given,  a  variance  in  the  name  is  fatal.' 

XII.  RKIilGIOUS  PRIYILEQB  NO  DEFENOB. 

§  1715.  It  is  no  defence  that  polygamy  is  a  religious  privilege, 
sanctioned  by  local  usage.' 

Unless  bigamjr  is  made  a  oontinaous  165  ;  State  v.  Armington,  25  Minn.  29; 
oflfenoe,  the  statute  of  limitations  be-  People  v.  Giesoa,  61  Cal.  53. 
gins  to  ran  at  the  date  of  the  bigamous  *  State  v.  Brajr,  13  Ired.  239  ;  Hutch- 
marriage.  Scroggins  v.  State,  32  Ark.  ins  v.  State,  28  Ind.  34 ;  Watson  r. 
205 ;  Oise  v.  Com.,  81  Penn.  St.  428.  SUte,  13  Tez.  Ap.  76 ;  see  Com.  v. 
Supra,  §  1685.  Whalej,  6  Bush,  266. 

That  <*feloniousl7'Ms  bad  at  common  «  Whart.  Preo.  985-999. 

law,  see  State  r.   Darrah,  1  Houst.  C.  *  Hutch  ins    v.    State,   28  Ind.   34 ; 

C.  112.     As  to  Maryland,  see  Barber  v.  Sauser  r.  People,  8  Hun,  302 ;  contra, 

State,  50  Md.  161.  State  v.  La  Bore,  supra,  Davis  v.  Com., 

>  That  in  this  case  there  must  be  13  Bush,  318;  State  v.  Braj,  13  Ired. 

special  ayerment  of  the  place  of  mar-  289. 

riage  and  the  place  of  arrest,  see  R.  v.  *  R.  v,  Oooding,  C.  &  M.  297. 

Whilejr,  2  Mood.  C.  C.  186;  SUte  v.  t  u.  S.  v.  Reynolds,  1  UUh  T.  226; 

La  Bore,  26  Vt.  765  ;  Dayis  v.  Com.,  13  aff.  S.  C.  U.  B.,  98  U.  S.   145.     See 

Bush,  318 ;  Sauser  v.  People,  15  N.  Y.  mipra,  $§  84-8,  and  Bankus  v»  State,  4 

Sup.  Ct.  302.  Ind.  114 ;   SUte  v.  Pearce,  2  Blackf. 

'  States. Bray,  uitupra;  Hutchinsv.  318;  State  v.  Fore,  1  Ired.  378.     As  to 

State,  itffMpro/ State  17.  Hughe6,68  Iowa,  conscientious  conyictions  as  a  defence 

see  tupra,  S§  88,  336. 
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CHAPTER  XXXn. 


ADULTERY. 


I.  DBinnnoir. 

EcclesiaaticAl  Uw  in  this  respect 
part  of  our  common  law,  §  1717. 

By  Roman  law  adultery  is  Illicit 
Intercoune  with  married  woman, 
§  1718. 

By  eccleeiastical  law  it  is  a  sexual 
Tiolation  of  the  marriage  rela- 
tion, §  1719. 

In  the  United  States  definition  va- 
ries with  local  statutes,  §  1720. 

When  statute  makes  '*  adultery" 
alone  indictable,  it  Includes  both 
sexes,  §  1721. 

Living  in  adultery  implies  continu- 
ous living,  §  1721  a. 

IL  DErENCBS. 

Divorce  is  a  defence,  $  1722. 

But  not  desertion,  §  1728. 

Kor  want  of  consent  in  participant, 
§1724. 

Nor  local  or  foreign  custom,  § 
1725. 

Nor  "  honest  belief"  or  ignorance, 
§1726. 

Nor  illusory  marriage  of  defend- 
ant, §  1727, 


m.  Indiotxert. 

Allegation  of  marriage  is  essential^ 
§1728. 

'*  Commit  adultery"  is  a  sufficient 
description,  §  1729. 

Defendants  may  be  Joined,  §  1790. 

Scienter  unnecessary,  §  1731. 
IV.  Eyidencb, 

Marriage  must  be  proved  as  in  big- 
amy, §  1782. 

Adultery  to  be  inferentially  proved 
§1738. 

Confessions  admissible,  §  1784. 

Parampur  as  a  witness  for  defence, 
§1785. 

But  husband  and  wife  not  wit- 
nesses at  common  law  against 
each  other,  §  1736. 
V.  Verdict. 

May  be  conviction  of  minor  olTence, 
§1787. 

One  defendant  may  be  convicted, 
§  1787  a. 
VI.  Attempts,  Solioitattoks. 

Attempt  to  commit  offence  indicta* 
able,  §  1788. 


I.  DEFINITION. 

§  1717.  Adultery  is  not  cognizable  penally  by  the  English  corn- 
mon  lawy  its  punishment  being  reserved  in  England  to 
the  ecclesiastical  courts.  As,  however,  in  those  portions 
of  the  United  States  which  accept  the  English  common 
law,  the  ecclesiastical  law  is  considered,  so  far  as  concerns 
the  definition  of  the  offence,  to  be  in  force,  we  must  begin 
by  inquiring  what  the  ecclesiastical  law  in  this  respect  prescribes. 
And  this  inquiry  is  doubly  pertinent,  because  not  only  does  this  por 
tion  of  the  English  ecclesiastical  law  form  part  of  our  own  common 
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lawy  but  the  component  elements  of  the  eoclesiastical  law — the  Roman 
and  the  canon  law-— form  the  old  common  law  of  marriage  in  those 
parts  of  the  United  Stales  which  were  originally  territories  of  France 
and  Spain.^ 

§  1718.  Adultery,  by  the  Roman  law,  was  confined  to  illicit  sexual 
intercourse  with  a  married  woman ,  the  woman  and  her 
paramour  being  principals  in  the  offence.     A  married   law,  adui- 
man,  who  had  illicit  intercourse  with  an  unmarried  woman,  {^J^reoore? 
was  not  euilty  of  this  specific  crime.     Two  reasons  were   ^*^j*  ™*r- 

o       •'  *  ried  woman 

assigned  for  this  limitation:  fiT%t^  the  exclusive  rights 
of  the  husband,  as  head  of  the  family,  were  thus  distinctively 
asserted ;  9ee(mdly^  the  line  of  descent  from  father  to  child  was  thus 
signally  guarded.  The  old  law  authorized  the  husband  to  kill  the 
adulterer  caught  in  the  act,  and  to  punish  at  his  discretion,  as  head 
of  the  family,  the  wife.  But  the  growing  license  of  the  empire 
required  more  definite  legislation ;  and  this  was  supplied  by  the  Lex 
Julia  de  adulteris.  By  this  famous  statute  the  adulteress  and  her 
paramour  were,  on  conviction,  to  be  transported  to  separate  islands, 
so  as  to  be  permanently  separated :  '^  Dummodo  in  diversas  insulas 
relegantur."  The  adulteress  was  fined  half  of  her  Dos,  and  one- 
third  of  her  remaining  estate ;  the  paramour  one-half  of  his  entire 
estate.'  And  the  husband  was  obliged,  on  discovery,  to  prosecute, 
on  pain  of  being  convicted  as  an  accomplice.'  By  an  edict  of  Con- 
stantine,  an  adulteress  was  to  be  confined  for  life  in  a  convent,  and 
the  adulterer  (i.  e.,  the  man  married  or  unmarried  who  had  sexual 
intercourse  with  a  married  woman)  was  amenable  to  capital  punish- 
ment. '*  Sacrileges  nuptiarum  gladio  puniri  jubemus."^  For  such 
adultery  was  an  invasion  of  a  fundamental  sanction  of  the  Roman 
law,  the  absolute  supremacy  of  the  husband  and  father  in  his  own 
home.  It  was  a  species  of  high  treason,  and  was  to  be  punished  as 
such. 

^  1719.  But  Christianity,  speaking  through  the  canon  law,  mate- 
rially modified  this  feature  of  Roman  jurisprudence.    On   ^  ecciesi- 
the  one  side,  the  autocratic  power  of  the  paterfamilian   asttcai  law 
was  greatly  reduced ;  on  the  other  side,  the  sanctity  of  uai  vioia- 

>  See  Whart.  Gonfl.  of  L.  §§  171-3,    bonorom  partem  auferri."    Panll.  Reo. 
Supra,  §  20.  sent.  ii.  26.  14. 

*  "  Adalterifl   yero    viriB   dimidiam       •  L.  2.  §  2.  D.  h.  t.— Not.  134,  cap.  9. 

«  L.  10.  Cod.  ad  leg.  Jul.  §  1. 
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tton  of  the  thc  marriage  vow  was  greatly  enhanced.  Marriage,  as  a 
reiatioo.  solemn  tie,  binding  as  long  as  life  lasts,  was  regarded  as 
the  irxieprincipiumurbis^et  qtumfeminarium  reipublicae. 
Hence  the  offence  was  committed  by  a  sexual  violation  of  the  mar- 
riage  vow,  be  the  offender  male  or  female.  The  married  man  having 
sexual  intercourse  wit(i  a  woman  other  than  his  wife  was  as  guilty  of 
adultery  as  a  married  woman  having  sexual  intercourse  with  another 
than  her  husband.  ^^  Christiana  religio  adulteriam  in  utroque  sexu 
pari  ratione  condemnaV^^  Adultery,  according  to  the  definition  thus 
established,  is  sexual  connection  between  a  man  and  a  woman,  one 
of  whom  is  lawfully  married  to  a  third  person  ;  and  the  offence  is 
the  same  whether  the  married  person  in  the  adulterous  connection  is 
a  man  or  a  woman.  The  Roman  law  being  in  this  respect  super- 
seded, this  definition  was  accepted  by  every  Christian  State  at  the 
time  of  the  colonization .  of  America  ;  and  is  no  doubt  part  of  the 
common  law  brought  with  them  by<the  colonists  of  all  Christian 
nationalities.  That  it  corresponds  with  a  sound  judicial  philosophy 
is  illustrated  by  the  fact  that  it  is  incorporated  in  the  codes  of  the 
principal  continental  European  States.' 

§  1720.  Such  was  the  common  law  brought  with  them  by  the 
In  the  American  colonists ;  but  while  some  of  the  States,  as  they 

United  established  their  independent  jurisprudences,  held  that 
Dition  va-  the  offoncc,  at  least  when  creative  of  public  scandal,  was 
locarstot.  cognizable  at  common  law ;'  others,  adhering  to  colonial 
utes.  precedents,  were  inclined  to  hold  that  the  offence  is  one 

of  which  there  is  no  common  law  jurisdiction.^  In  those  States, 
however,  which  hold  the  offence  is  not  cognizable  by  the  common 
law  courts,  the  subject  has  been  generally  covered  by  legislation. 
And  as  in  many  cases  this  legislation  consists  simply  in  making 
^^  adultery"  penal,  the  question  has  constantly  arisen.  What  is  adul- 
tery  ?  Unfortunately,  in  seeking  for  the  international  common  law 
on  this  point,  the  courts  have  gone  back  sometimes  to  the  old  Roman 

>  Canss.  32.  qu.  5.  can.  23.  «  Vemumt:  State  v.  Cooper,   16  Vt. 

*  See  Berner,  Lehrbach,  473.  551;  S,  Carolina:  State  v.  Brunson,  2 

* N.  Hampshire s  State  v,  Wallace,  9  Bailej,   149;    Virginia:    Anderson    v. 

N.  H.  515  ;  Connecticut:  State  &•  Ayerj,  Com.,  5  Kand.  627;    Com.  v.   Isaacs, 

7  Conn.  267 ;  N.  Carolina :  SUte  t^.  Cox,  Ibid,  634 ;  Com.  i;.  Jones,  2  Oral.  555. 

N.  C.  T.  R.   165.     See,  also,  SUte  v. 

Moore,  1  Swan,  136. 
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law,  sometimes  to  the  Jewish,  both  of  which  were  superseded  bj 
the  canon  law,  whi^h,  as  we  have  seen,  at  the  time  of  the  coloniza- 
tion of  America,  was  in  this  respect  the. common  law  of  Christen- 
dom. But  whatever  may  have  been  the  sources  of  authority,  we 
find,  in  the  United  States,  the  following  definitions  propounded : 
Fir$t,  that  which  has  just  been  stated,  that  adultery  eanmts  in  the 
%exual  connection  between  a  man  and  a  woman^  of  whom  one  is  laW" 
fully  married  to  a  third  person.  In  such  case  both  participants 
are  guilty  of  adultery.^ 

Second^  that  it  conmte  in  sexual  connection  by  a  married  person 
with  one  who  is  not  such  married  person^  s  husband  or  wife.* 

Thirds  that  ^  consists  in  sexual  intercourse  with  a  married 
woman  by  one  not  her  husband^  in  which  case  both  the  married 
woman  and  her  paramour  are  guilty ;  this  being  the  view  of  the 
Roman  law.' 

The  reasoning  resorted  to  in  this  line  of  cases  is  that  of  the  old 
Roman  jurists,  that  the  ofience  is  in  part  the  interference  with  the 
husband's  and  father's  autocracy,  and  in  part  the  pollution  of  the 
channel  of  descent.^ 

1  state  v.  Hinton,  6  Ala.  864;  State  *  State  v,  Wallace,   9  N.  H.   515; 

V.  Wilson,  22  Iowa,  364.    See  Weath-  State  v,  Tajlor,  58  Ibid.  331 ;  State  v. 

erbj  V.  State,  43  Me.  258.  Armstrong,  4  Minn.  335  ;  State  v.  Lash, 

•  State  V,  Hutchinson,  36  Me.  261 ;  1  Harr.  380 ;  State  v.  Pearce,  2  Blackf. 
State  V.  Brown,  49  Vt.  440;  Searle  318.  In  Massachusetts  this  is  specially 
V.  State,  56  Ibid.  516  (subsequently  directed  by  statute.  Gen.  Stat.  c.  165, 
altered  by  statute)  ;  Com.  v.  Call,  21  §  3.  Com.  v.  Elwell,  2  Met.  190 ;  Com. 
Pick.  509 ;  Com.  v.  Lafferty,  6  Qrat.  v.  Reardon,  6  Cush.  78.  But  in  this 
'  672 ;  Cook  r.  State,  11  Ga.  53 ;  State  State,  a  married  man  is  also  guilty  of 
V.  Buchanan,  55  Ala.  154 ;  Miner  t;.  adultery  in  having  connection  with  an 
State,  58  111.  59  ;  State  v.  Fellows,  50  unmarried  woman. 
Wis.  65.  Such  is  the  rule  in  Pennsyl-  In  Com.  r.  Bakeman,  131  Mass.  577, 
Tania  both  at  common  law  and  by  it  was  held  that. a  man  could  be  con- 
statute.  Helfrich  v.  Com.,  33  Penn.  victed  of  adultery  with  a  married 
St.  68 ;  Bev.  Act,  Bill  I.  §§  36,  38.  woman  who  was  so  drunk  as  to  be  in- 
This  was  the  old  colonial  rule  as  stated  capable  of  consent.  See,  also,  State  v. 
in  Resp.  v.  Roberts,  2  Dall.  124 ;  Com.  Sanders,  30  Iowa,  582 ;  State  v.  Dona- 
V.  Kilwell,  1  Crumrine,  255 ;  Com.  v.  ran,  61  Ibid.  278. 
Wentz,  1  Ashm.  269  ;  and  see  Hunter  Under  the  Iowa  statute  it  is  essential 
V,  U.  S.  1  Pinn.  (Wis.)  91.  Of  the  that  the  complaint  should  be  made  by 
offence  thus  restricted,  an  unmarried  the  offended  husband  or  wife, 
person  cannot  be  guilty,  either  as  prin-  *  See  remarks  of  Galbraith,  J.,  4 
cipal  or  accessary.  Smith  v.  Com.,  54  Am.  Law  Reg.  209 ;  and  of  Lewis,  C. 
Penn.  St.  209 ;  Swanoott  v.  State,  4  J.,  Lewia  C.  L.  41. 
Tez.  Ap.  105.  525 
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§  1721.  Where  there  is  a  positive  local  statute  defining  adultery, 
When  Stat-  ^^  course  such  statutory  definition  must  be  accepted.  But 
Qte  makes     when  ^^  adultery"  simply  is  made  indictable,  then  it  must 

**  adultery"  »  *  .^ 

alone  in-  be  remembered  that,  as  just  stated,  the  term  is  to  be  taken 
hiciud^'  '^  i^  ^b®  sense  accepted  at  the  time  of  the  settlement  of 
both  sexes.  America,  and  for  many  centuries  internationally  received, 
namely :  sexual  connection  by  a  man  and  a  woman,  one  of  whom  is 
lawfully  married  to  a  third  person.  And  this  definition  alone  meets 
the  full  evil,  which  is  the  contempt  cast  on  the  marriage  state,  and 
the  misery  and  demoralization  produced  in  families  by  marital  dis- 
loyalty of  either  father  or  mother.  Nor  is  it  easy  to  see  how  this 
definition  can  be  escaped  except  by  legislative  exclusion,  either  ex- 
press or  implied.  If  an  adulteress  be  a  principal  in  her  own  adul- 
tery, her  paramour  is  a  principal  in  the  second  degree.  Of  course, 
when,  as  in  Pennsylvania,  the  ofience  is  limited  by  statute  to  mar- 
ried persons,  this  reasoning  fails.  It  also  fails  in  jurisdictions  in 
which  sexual  intercourse  by  an  unmarried  person  is  made  by  statute 
fornication ;  since  in  such  case  the  common  law  offence  is  absorbed 
in  the  statutory  ofience.  In  other  jurisdictions,  both  parties  to  an 
adulterous  connection  may  be  indictable  as  principals.^ 

§  1721  a.   The  offence  of  "  living  in  adultery"  is  constituted  by 

living  together  adulterously  for  a  single  day.'    But  a 

aduHery"'*    single  act  does  not  make  out  the  offence.*    The  parties 

implies        mast  be  livinir  for  some  appreciable  time  in  an  adulterous 

continuous  .  *^  * 

Uving.         connection. 

II.   DEFENCBS. 

• 

§  1722.  As  in  bigamy,  and  with  the  same  limitations,^  it  is  a 
defence  that  the  party  whose  alleged  marriage  gives  the 

adSrace!  offence  its  distinct  type  was  duly  divorced  from  the  al- 
leged  marriage.     Whether  such  divorce  dissolves  the 

prior  marriage  tie  it  is  for  the  lex  fori  to  decide  ;*  and  it  has  been 

I  See  State  v.  Taylor,  58  N.  H.  331.  «  Supra,  §  1695. 

*  Hall  V.  State,  53  Ala.  463.  See  >  State  v.  Weatherbee,  43  Me.  258. 
State  V.  Way,  5  Neb.  283.  Parks  v.  Where  a  husband  obtained  a  divorce 
State,  4  Tex.  Ap.  134.  for  utter  and  wilful  desertion  bjr  the 

*  State  r.  Crowner,  56  Mo.  147 ;  Peo-  wife,  for  five  years  consecutively,  with- 
ple  V.  Gates,  46  Cal.  53  ;  Richardson  v.  out  his  consent,  and  the  wife  after- 
State,  37  Tex.  346 ;  Swancott  p.  State,  wards  went  into  another  State,  and 
4  Tex.  Ap.  105.    Infra,  §  1747.  was  there  married  to  another  maiif 
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held  that  a  divorce  without  the  right  to  marry  again  is  such  a  divorce 
aa  will  be  a  defence  to  an  indictment  for  adultery.^  A  mere  honest 
belief  in  a  divorce  is  no  defence.* 

§  1728.  While  the  exceptions  in  bigamy  statutes  are  not  techni- 
cally applicable  to  adultery  prosecutions,  it  is  otherwise 
with  such  exceptions  as  are  declaratory  of  the  common   deMrtSon. 
law.    But,  in  any  view,  seven  years'  absence  is  only 
a  defence  when  there  are  grounds  to  reasonably  infer  death.' 

§  1724.  In  other  joint  offences,  it  is  necessary  to  prove  the  con- 
currence of  participants.     This,  however,  has  been  said, 
under  the  Iowa  statute,  not  to  be  necessarily  the  case   of  consent 
in  adultery,*  though  if  the  case  prove  rape  there  may  ^^'^^' 
be  a  merger ;'  and  it  is  a  serious  question  whether,  as  a 
matter  of  substance,  if  rape  be  proved,  the  charge  of  adultery  does 
not  fall,  the  offences  being  essentially  distinct.*    But  force  is  a  de- 
fence when  set  up  by  a  party  ravished,  if  charged  with  adultery. 

§  1725.   Local  customs  form  no. defence.^     Nor  can  domiciled 
subjects  of  a  foreign  power  set  up  the  laws  of  their  jj^^^jo^j^j 
domicil  as  a  justification  for  adultery  committed  on  our  or  foreign 

...  custom. 

soil." 

§  1726.  It  has  been  seen  that  an  ^^  honest  belief"  that  an  illicit 
act  is  lawful  is,  in  general,  no  defence  to  an  indictment 
for  such  act.*    In  prosecutions  for  adultery,  it  is  pecu-  est  belief^' 
liarly  important  to  keep  this  principle  in  mind,  since  it  is   J2[nce5^^ 
on  the  plea  of  alleged  ^^  honest  belief"  in  the  invalidity 

with  whom  she  returned  to  Massacha-  *  State  v.  Sanders,  30  Iowa,  582. 
setts,  and  there  liyed  and  cohabited,  •  See  Whart.  Cr.  PI.  &  Pr.  §  464 ; 
it  was  held  in  that  State,  that  if  the  Com.  r.  Parr,  5  W.  &  S.  345 ;  State  v. 
wife  were  guiltjr  of  anj  offence  under  Lewis,  48  Iowa,  578.    Infraf  §  1764. 
the  Mass.  Rey.  Stat.  c.  1,  §130,  she  But  see  nipra,  §  1344.    In  Com.  v.  Bake- 
was  indictable  under  the  second  see-  man,  131  Mass.  579,  it  seems  to  have 
tion,   for  unlawful  eohabitation,  and  been  held  that  in  such  oases  tfie  prose- 
not  under  the  fourth  section,  for  lewd  cution  could  elect  between  adultery  and 
and  lascivious  behavior.   Com.  v.  Hunt,  rape.    See  ntpra,  $  1720. 
4  Cush.  49.    That  divorce  of  non-resi-  •  See  infra,  §  1751. 
dents  is  invalid,  see  Hood  o.  Hood,  56  ^  Bankus    v.    State,    4    Ind.    114. 
Ind.  263.  Charge  of  Drummond,  J.,  as  to  Mor- 
'  See  State  v,  Weatherbee,  43  He.  mon  laws,  cited  6th  ed.  of  this  work,  { 
258.  2656.    See,  also,  tupra,  $  88. 

*  Infra,  §  1726.  •  Whart.  Confl.  of  L.  §$  133-65. 

*  Com.  V.  Thompson,  6  Allen,  591 ;  *  Supra,  §§  84,  88,  1704. 
8.  C,  11  AUen,  23. 
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of  the  marriage  vow  that  the  yariotts  systems  of  free  love  are 
defended  ;  and  if  such  plea  were  allowed,  these  systems  would  be 
sanctioned  by  law.  Hence  ignorance  on  the  part  of  the  man  that 
the  woman  was  married  has  been  considered  to  be  no  defence  to  an 
indictment  of  adultery  against  him  ;^  and  it  is  held  no  defence  that 
he  believed  the  woman's  husband  to  be  dead,'  or  divorced.'  Nor 
can  a  married  person  defend  on  the  ground  of  a  wrongful  though 
honest  belief  that  the  marriage  tie  was  dissolved  by  divorce.^  An 
honest  but  erroneous  belief  by  the  parties,  also,  that  they  had  been 
lawfully  married,  is  no  defence.'  That  ignorance  that  the  other 
party  was  married  is  no  defence  to  one  knowingly  having  illicit 
connection  with  such  party,  we  may  infer  from  the  rule,  heretofore 
stated,  that  a  party  undertaking  to  do  an  unlawful  act  is  liable, 
when  he  executes  this  act  deliberately,  for  any  probable  incidents 
of  such  act.'  But  this  does  not  apply  to  cases  where  the  intent  was 
lawful,  as  where  a  married  woman  has  intercourse  with  a  stranger, 
believing  him  to  be  her  husband,  which  act  has  not  the  evil  intent 
necessary  to  adultery. 

§1727.   Hence,  also,  morganatic,  left  handed,  or  '^sealing" 

marriages  are  no  defence,  if  they  are  invalid  by  the  lex 

Bory  mar-      delicti  commistiy  however  binding  the  parties  may  be- 

rlaire  of  de-    « >         . »         a    i.    » 

fendant.       "©▼«  them  to  be.^ 

m.   IKDICTlfENT. 

§  1728.  The  allegation  of  marriage  is  essential,  and  has  been 
Allegation     ^Ir^^^^J  discussed.'    It  is  sufficient,  in  several  jurisdic- 

of  marriage  tions,  to  aver  a  lawful  marriage  on  the  part  of  the  mar- 
is essential.  -     •  i  •  a 

ried  defendant  to  some  other  person  except  the  paramour ;' 

1  Com.  V,  Elwell,  2  Met.  190.  is  no  defence,  see  Holland  o.  State,  14 

>  Cknn.  V.  Thompson,  6  AUen,  591 ;    Tez.  Ap.  182. 

11  Ibid:  23.    SuprOf  §  88.  '  Berner,  ut  sttpra;  Reynolds  v,  U. 

>  Supra^  §  1696  a.  8.  98  U.  S.  145 ;  State  v.  Fore,  1  Ired. 
«  SUte  V.  Goodenow,  65  He.  30 ;  Hood    378 ;  State  r.  Pearce,  2  Blackf.  318. 

V.  State,  66  Ind.  263 ;  State  v.  Whit-  •  Supra,  §  1714. 

comb,  62  Iowa,  85.    See  mipra,  §§  84,  ■  See  Com.  v.  Moore,   6  Met.  243, 

86,  88.  where  Chief  Justice  Shaw  intimated 

»  See  Com.  v.  Munson,  127  Mass.  469 ;  that  it  is  not  necessary  to  give  the 

State  i;.   Fore,  1   Ire.  378.    Infra,  §§  name  of  the  paramour's  husband  or 

1747, 1748  6.  wife.    And  see  Com.  v,  Thompson,  2 

•  Supra,  §§  88,  120.    That  the  fact  Cush.  561,  where  the  first  wife  was 

that  the  woman  is  a  oommon  prostitute  alleged  to  be  unknown.    Whart.  Preo. 
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but  in  any  view  the  adulterer  must  be  averred  to  be  married  to 
a  person  other  than  the  paramour.^ 

§  1729.  The  allegation  of  sexual  intercourse  has  been  held  in 
Pennsylvania  to  be  laid  sufficiendj  by  the  words  '^  did  commit  adul- 
tery ;"'  and  where  the  parties  are  jointly  charged,  it  has  been  held 

995.    In  Com.  v.  Corson,  2  Parsons,  the  body  of  the  said  S.,  she,  the  said 

475,  it  was  said  that  the  name  of  the  M.  8.,  then  and  there  heing  a  married 

husband  of  the  woman  with  whom  the  woman,  and  having  a  husband  alive," 

defendant  committed  adultery  must  be  is  not  sufBcient  to  support  a  conviction, 

set  forth ;  but  the  better  opinion  is  to  These  allegations  do   not  show  with 

the  contrary.    SuprOf  §  1714.     To  this  certainty  that  M.  8.  was  not  the  wife 

effect  may  be  construed  the  ruling  in  of  P.  M.     Com.  v.  Moore,  6  Met.  243.. 

Helfrich  v.  Com.,  33  Penn.  St.  68.  See,  Where,  however,  there  was  a  distinct 

under  Texas  Code,  Collum  v.  State,  10  averment  that  the  defendant,  R.,  com- 

Tez.  Ap.  708  ;  Handle  v.  State,  12  Ibid,  mitted  adultery  with  C.  A.  S.,  *<then 

250 ;   Bums   r.   State,  Ibid.   394.     In  the  lawful  wife  of  P.  J.  B.,''   this  was 

Indiana,  see  State  v.  Chandler,  96  Ind.  held    enough.     Com.    v.    Reardon,   6 

591.     In  Maine,  State  r.  Hutchinson,  Cush.  78.    The  indictment  may  charge 

36  Me.  261.  the  offence  to  be  **  with  a  certain  woman 

>  Com.   V.   Moore,   6  Met.  243.    The  whose    name    is    to  said    jurors   un- 

following  are  the  cases  in  detail:    In  known,"  the  defendant  being  then  and 

Maine,  an   indictment   found  October,  there  a  married  man,  and  then  and 

1852,  charging  that  the  defendant  "  at  there  having  a  lawful  wife  alive,  other 

Avon,  on  the   25th  March,  1851,  did  than  said  woman  whose  name  to  said 

commit  the  crime  of  adultery  with  one  Jurors  is  unknown  as  aforesaid.    Com. 

£.  W.,  the  wife  of  one  S.  H.  W.,  she,  v,  Tompson,  2  Cush.  551.     Where  the 

thesaidE.W.,  being  a  married  woman,  indictment  is  against  a  married  man, 

and  the  lawful  wife  of  said  8.  H.  W.,"  for  adultery,  it  has  been  held  sufficient 

was  held  insuffioent.     State  v.  Thurs-  to  state  that  the  defendant  having  a 

tin,  35  Me.   205.     The  ground  taken  wife,  M.  A.  H.,  in  full  life,  did  commit 

was  the  want  of  an  averment  of  time  adultery    with  one    M.    M.,   without 

to  the  fact  of  E.  W.  being  married,  otherwise  alleging  carnal  knowledge. 

Subsequently,  however,  an  indictment  and  without  averring  that  M.  M.  was  -. 

was  sustained  in  the  same  State  which  not  his   wife.     Helfrich    r.   Com.,  33 

averred  that  the  defendant,    *' being  Penn.  St.  68.     If  one  of  the  persons- 

then  and   there   a  married  man,  and  charged  with  the  offence  of  adultery  be 

having  a  lawful  wife  alive,  did  commit  known  by  the  name  charged  in  the 

the  crime  of  adultery  with  L.  H.,  the  indictment,  the  other  is  not  entitled  to 

wife  of  one  M.  H.,  by  having  carnal  an  acquittal  by  showing  that  it  is  not 

knowledge  of  the  body  of  her,  the  said  the  true  name.    State  v,  Glaie,  3  Ala. . 

L.  H."    State  v.  Hutchinson,  36  Me.  283.    See  other  cases  of  indictment, 

261.     An   indictment    which    alleges  State  v.  Bridgman,  49  Vt.  202 ;  State 

that  P.  M.,  on  a  certain  day,  and  at  a  v.  Tally,  74  N.  C.  322. 
certain  place,  *'did  commit  the  crime        *  Helfrich  v.  Com.,  33  Penn.  St.  68; 

of  adultery  with  one   M.  8.,  by  then  State  v.  Hinton,  6  Ala.  864;  Manll  v. 

and  there  having  carnal  knowledge  of  State,  37  Ibid.  160.  And  compare  State  • 
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«nottgh  to  aver  that  they  had  carnal  knowledge  together,  each  of 

the  body  of  the  other,  and  did  thereby  commit  adaltery."^ 

Adaitery''      This  method  of  specification  is  more  consistent  with  the 

d(»cri^D.   ^^^  ^^  criminal  pleading  than  is  the  mere  statement  of 

^<  conunit  adultery." 

§  1730.  In  States  where  both  parties  to  the  adulterous  act  are 

guilty  of  adultery,  both  parties  may  be  joined  in  the  in- 

may  be         dictment,'  or  they  may  be  tried  singly.*    But  even  where 

^^^^  both  parties  are  by  the  local  law  capable  of  being  joint 

principals  in  the  offence,^  the  offsnce  is  not  necessarily  joint,  as  the 

man,  when  the  woman  was  unconscious  or  irresponsible,  may  be  the 

sole  guilty  agent.*    Hence  there  may  be  severance  in  the  verdict.* 

§  1781.  It  is  not  necessary  to  aver  a  knowledge  by 
necessary,     either  party  that  the  other  was  married.^ 

IV.   EVIDENCE. 

^^'T^bT  ^  1782,  The  evidence  of  marriage  in  case  of  adultery 

proved  as     is  the  same  as  in  bigamy,  and,  in  this  respect,  has  already 
been  discussed.^ 

V,    Thnrstin,    35    Me.   205 ;    State  v,  oommon  law.    Ag  to  Texas  statute,  see 

Bridgman,  49  Vt.  202 ;  SUte  ».  Tally,  Randle  v.  State,  12  Tex.  Ap.  250. 

74  N.  C.   322 ;  but  Bee   infra,  $  1753.  »  Searle  v.  State,  56  Vt.  616  ;  Soott 

See  ander  Texas  statute,  Edwards  v.  v.  Com.,  77  Va.  344 ;  State  v.  Dingee, 

SUte,  10  Tex.  Ap.  25 ;  Hollaod  v.  State,  17  Iowa,  232 ;  State  v.  WUson,  22  Ibid. 

14  Ibid.  182.     See  to  same  effect.  Com.  364. 

V.  Bakeman,  131  Mass.  577.     It  must  «  State  v,  Parham,  5  Jones  (N.  C), 

be  distinctly  averred  that  the  inter-  416.     Supra,  §  1721. 

coarse  was  with  each  other.    Maall  v.  *  State  v.  Sanders,  30  Iowa,   582 ; 

State,  37  Ala.  143.  State  v.  Donavan,  61  Ibid.  278. 

1  See  Com.   v.  Thompson,  99  Miss.  *  Infra,  §  1737  a, 

446.  '  Com.     V.     Elwell,     2    Met.    190 ; 

*  State  V.  Bartlett,  53  Me.  446;  Com.  Whart.  Cr.  PI.  &  Pr.  $  164.    Infra,  § 

V.  Elwell,  2  Met.  190 ;  Com.  v,  Thomp-  1752. 

son,  99  Mass.  444;  MauU  v.  State,  37  *  Supra,  §§  1696  et  seq.    To  the  effect 

Ala.  160  ;  Spencer  r.  State,  31  Tex.  64.  that  confessions    are    admissible    see 

In  Delanj  v.  People,  10  Mich.  241,  it  Com.  o.  Holt,  121  Mass.  61 ;  WoWerton 

was  ruled,  that  as  the  offence  of  las-  r.  State,  16  Ohio,  173;  State  v.  Hilton, 

civioos  cohabitation  must  be  necessarily  3  Rich.  434  ;  Cook  r.  State,  11  Ga.  53  ; 

Joint,  so  the  two  defendants  must  neces-  Cameron  v.  State,  14  Ala.  546 ;  State  r. 

sarily  be  joined  in  the  indictment.  But  Sanders,  30  Iowa,   582.     See  Whart. 

although  this  may  be  so  under  the  Cr.  Kv.  §  637.     That  the  proof  should 

Michigan  statute,  it  does  not  hold  at  be  exact,  see  State  v.  Bowe,  61  Me. 

171. 
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§  1738.  There  has  been  some  difference  of  opinion  as  to  the 
extent  to  which  evidence  of  improper  familiarity,  other 
than  that  charged  in  the  indictment,  is  admissible.     On   be  infercn- 
the  one  hand,  it  is  clear  that  in  all  cases,  whether  civil  ^^^^^^^ 
or  criminal,  involving  a  charge  of  illicit  intercourse  within 
a  limited  period,  evidence  of  acts  between  the  parties  anterior  to 
that  period  may  be  adduced,  in  connection  with,  and  in  explanation 
of,  acts  of  a  similar  character  occurring  within  that  period,^  although 
such  former  acts  would  be  inadmissible  as  independent  testimony,' 
and  if  prosecuted  criminally,  would  be  barred  by  the  statute  of 
limitations.'    In  point  >of  fact,  as  evidence  of  adultery  is  necessarily 
circumstantial,^  it  is  difficnlt  to  see  how  evidence  of  prior  improper 
familiarities  can  be  rejected,'  unless  slight  and  long  anterior  as  to 
time.'    On  the  other  hand,  evidence  of  improper  conduct  by  the  de- 
fendant with  other  parties  than  the  one  charged  in  the  indictment,  is 
inadmissible,^  and  evidence  of  guilt  with  the  same  party  stibsequent 
to  the  finding  of  the  indictment  has  been  held  inadmissible,  unless 
to  corroborate  facts  proved  to  have  taken  place  before,^  or  to  prove 
a  system  of  adulterous  intercourse   between  the   parties.'    Evi^ 

>  Bute  V.  Kemp,  87  N.  G.  538 ;  State  Richardson  p.  State,  34  Tez.  142.  Com. 

r.  Pippin,  88  Ibid.  646.  v.  Thrasher,  11  Gray,  450,  holding  that 

<  Whart.  Crim.  Ey.  $  35 ;  State  i;.  evidence  of  prior  adnlterj  is  inadmis- 

Wallace,  9  N.  H.  515;  State  v.  Marvin,  Bible,  is  jastly  overruled  in  Thajer  v, 

35  N.  H.  22 ;    People  v.  Jenness,    5  Thajer,    101    Mass.     Ill  ;     Com.     v. 

Mich.  305.    See  SUte  v.  Witham,  72  Nichols,  114  Mass.  285.    See  State  v. 

Me.  531.  WaUace,  9  N.  H.  515.     Contra,  as  to 

•  Whart.  Crim.  Ev.  §§  33-9 ;  SUte  incest,  Lovell  v.  State,  12  Ind.  18. 
r.  Potter,  52  Vt.  33 ;  Com.  v.  Pierce,  •  SUte  v,  Crowley,  13  Ala.  172. 
11  Gray,  447 ;  Lawson  t^.  SUte,  20  Ala.  v  state  v.  Bates,  10  Conn.  372. 

66.  •  SUte  V.   Bridgman,   49  Vt.    202; 

•  SUte  r.  Bridgman,  49  Vt.  202 ;  Com.  Com.  v.  Horton,  2  Gray,  354 ;  Com.  r. 
P.Gray,  129  Mass.  474;  State  v.  Poteet,  Pierce,  11  Ibid.  447 ;  and  the  doctrine 
8  Ired.  23 ;  SUte  p.  Waller,  80  N.  C.  enlarged  in  Thayer  v.  Thayer,  101 
401 ;  State  v.  Way,  5  Neb.  283.  Mass.  Ill ;  Com.  v.  Bowers,  121  Ibid. 

•  Whart.  Crim.  Ev.  §§  33-9  ;  SUte  r.  45  ;  State  v.  Crowley,  13  Ala.  172.  See 
Potter,  52  Vt.  33;  Com.  v.  Call,  21  Whart.  Crim.  Ev.  §§  33-9.  As  to 
Pick.  509  ;  Com.  v.  Horton,  2  Gray,  competency  of  evidence  of  chastity,  see 
354 ;    Com.  v.  Nichols,  114  Mass.  285 ;  Com.  v.  Gray,  129  Mass.  474. 

Com.  V.  Bowers,  121  Ibid.  45 ;    Pollock  •  Boddy  v.    Boddy,  30  L.  J.  Pr.  & 

V.  Pollock,  71  N.  Y.  137  ;  SUte  v.  Wal-  Mat.  23 ;  State  v.   Bridgman,  49  Vt. 

ler,  80  N.  C.  401 ;  Searis  v.  People,  13  202 ;  Thayer  v.  Thayer,  101  Mass.  Ill; 

111.  597  ;  Moore  v.  SUU,  108  Ibid.  484;  Lovell  v,  SUte,   12  Ind.   18 ;  Cole  v. 

Alsabrooks    v.    SUte,    52   Ala.    24 ;  SUte,  6  Bazt.  239 ;  Alsabrooks  v.  SUte, 
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dence  of  a  propensity  to  commit  the  particular  offence  is  inadmissi- 
ble.^ Suspicions  of  the  wife,'  and  rumors  in  the  neighborhood,'  are 
inadmissible. 

When  the  offence  is  with  an  unmarried  woman,  evidence  is  inad- 
missible to  show  that  she  had  been  delivered  of  a  child  which  might 
have  been  begotten  about  the  time  of  the  offence  charged.^ 

The  good  reputation  of  the  alleged  paramour  for  chastity  is  admis- 
sible for  the  defence,'  and  such  reputation  can  then  be  attacked  by 
the  prosecution.' 

When  the  charge  is  notorious  cohabitation  in  adultery,  proof  of 
a  single  act  is  insufficient  to  convict.^  When  this  is  the  statutory 
charge,  notoriety  may  become  a  necessary  ingredient  of  proof.' 

§  1734.  Where  a  man  and  woman  are  jointiy  indicted,  and  tried 
for  living  together  in  adultery,  the  confessions  of  the  one 
Bions  ad-  party  are  evidence  against  such  party  ;'  but  not  after  the 
miP8ibie.  relation  has  ceased,  against  the  alleged  paramour.*'  Nor 
can  there  be  a  joint  conviction  upon  one  act  of  adultery  confessed 
by  one  party,  coupled  with  another  act  confessed  by  the  other 
party."  And  on  the  general  question  of  such  confessions  we  must 
keep  in  mind  the  rules  elsewhere  expressed  as  to  the  unreliability 
of  confessions  as  proof  of  guilt"  To  prosecutions  for  adultery  these 
rules  are  peculiarly  applicable.  Confessions,  in  such  cases,  may  be 
made  not  merely  under  a  mistake  of  fact  as  to  the  status  of  the  par- 
ties, but  may  be  self-serving,  as  where  their  object  is  to  help  out  a 
divorce  procedure.  A  man,  to  enable  a  divorce  to  be  procured 
against  him  by  his  wife,  ^^  confesses"  adultery.    He  is  subsequently 

52  Ala.   24 ;  Carotti  v,  SUte,  42  Miss,  gons  case,  CoUnm  v.  State,  10  Tex.  Ap. 

334 ;  State  v.  Way,  5  Neb.  283.  708. 

1  See  Whart.  Cr.  Ey.  §  35.   In  Black-  •  Lawaon  v.  State,  20  Ala.  66.    See, 

man  v.  State,  36  Ala.  295,  the  nnohaste  however,  the  cautions  gWen  nqtra,  § 

character  of  one  of  defendants  was  held  1696. 

admissible.    Bot  this  is  not  safe  law.  ^  Cam.  v.  Thompson,  99  Mass.  444 ; 

•  SUte  V.  Crowley,  13  Ala.  172.  Spencer  v,  SUte,  31  Tex.  64 ;  Whart. 

•  Belcher  r.  SUU,  8  Humph.  63.  Cr.  Ey.  §$  390  ei  teq. 

•  Com.  V.  O'Connor,  107  Mass.  219.  As  to  whether  an  infant  can  be  pro- 
^  Com.  r.  Gray,  129  Mass.  474.  duced  in  court  to  proye  similarity,  see 

•  See  SUte  v.  Libby,  44  Me.  469 ;    Whart.  Cr.  Ey.  §  313.    Infra,  §  1744. 
Frost  r.  Com.,  9  B.  Mon.  362.  "  Com.  v.  Cobb,  14  Gray,  57  ;  Whart. 

1  Supra,  $  1721  a/  infra,  $  1747.  Cr.  PI.  k  Pr.  §  314. 

•  Infra,  $  1747.    And  see,  as  analo-        ■*  Whart.  Cr.  Ey.  §§  623  «f  sagp.    i^ 

pra,  §  1700. 
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indicted  for  adultery,  and  the  confession  is  put  in  evidence  against 
him.  But  if  the  confession,  as  self-serving,  would  not  be  ground 
for  the  divorce,  it  is  not,  for  the  same  reason,  suflScient  to  sustain  a 
conviction  for  adultery.  The  same  criticism  is  applicable  to  brag- 
ging confessions.*  The  miscreants  who  "  confessed"  to  illicit  inter- 
course with  the  wife  of  James  II.,  when  Duke  of  York,  were  guilty 
of  a  conspiracy  to  slander ;  but  they  could  not  have  been  convicted 
of  adultery,  an  offence  which  they  did  not  commit,  a  conviction  for 
which  would  have  disgraced  not  merely  themselves  but  their  intended 
victim.  To  support  convictions  in  such  cases  on  ^^  confessions"  would 
establish  by  record  slanders  which  would  destroy  the  character  of 
the  person  slandered.' 

§  1785.  The  party  with  whom  the  defendant  is  alleged  to  have 
committed  the  offence  is  a  competent  witness  for  either  paramour 
the  prosecution  or  the  defence  ,•  though  such  testimony  is   J  witness 
to  be  regarded  as  requiring  corroboration  as  that  of  an   fence, 
accomplice.^  But  hus- 

§  1786.  Neither  husband  nor  wife  can  be  a  witness  ^'feVjf 
at  common  law  for  or  against  the  other  in  prosecutions  witnesses 

rrt  g^  *t  common 

of  this  class.'    The  effect  of  statutes  on  this  point  is  law  as  to 
considered  in  another  work.*  ^^   ®  ^^* 

V.   VERDICT. 

§  1787.  On  an  indictment  for  adultery,  there  is  authority  to  the 
effect  that  there  may,  if  the  marriage  be  disproved,  be 
a  conviction  of  fornication,  when  the  latter  offence  is   eonviction 
locally  indictable  J    But  the  safer  course  is  to  place  the  offence!*' 
two  offences  in  separate  counts. 

I  Whart.  Cr.  Ey.  §  627.  State  v.  Armstrong,  4  Minn.  335  ;  State 

•  See  cases  cited  in  Whart.  on  Ey.  2d  v.  Berlin,  42  Mo.  572 ;  Thomas  v.  State, 
ed.  §  1220.  That  in  such  cases  oonfes-  14  Tex.  A  p.  70.  As  to  peculiar  Iowa 
sions  maj  corroborate  marriage,  see  statute,  see  State  v,  Dingee,  17  Iowa, 
Cameron  v.  Stote,  14  Ala.  546.  232. 

•  Sute  V.  Colby,  51  Vt.  291 ;  People  •  Whart.  Crim.  Er.  §  400. 

V.  Knapp,  42  Mich.  267 ;  SUte  v.  Crow-  i  Whart.  Cr.  PI.  &  Pr.  §§  736  ei  uq. ; 

lej,  13  Ala.  172;  Butter  v.  SUte,  4  Besp.  v.  Roberts,  2  Dall.  124 ;  1  Yeates, 

Tex.  Ap.  57.  6 ;  Dinkey  v.  Com.,  19  Penn.  St.  126 ; 

«  Merritt  v,  SUto,  10  Tex.  Ap.  402.  State  v.  Cowell,  4  Ired.  231 ;   contra, 

•  Whart.  Crim.  £▼.  §§  390  et  uq, ;  State  o.  Pearce,  2  Blackf.  318 ;  SUte  v. 
SUte  V.  Barlingham,  15  Me.  104;  Hinton,  6  Ala.  864 ;  though  see  Smith- 
Com«  V.  Jailer,  1  Grant  (Penn.),  218 ;  erman  v.  SUte,  27  Ibid.  23. 
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§  1737  a.  One  defendant  may  be  acquitted  without  involving  the 
acquittal  of  the  other.^ 

YI.   ATTEMPTS  AND  SOLICITATIONS. 

§  1738.  The  law  of  attempts  has  been  discussed  in  a  prior  chap> 
ter,  to  which  the  reader  is  referred.'  Solicitation  of 
wwnmH*of^  another  to  commit  adultery  may  be  an  offence  at  com- 
S"^\i"'  ™^^  ^^^  '^^  those  States  where  both  parties  may  be  con- 
victed of  the  adulterous  act,*  though,  unless  there  is 
something  more  than  mere  invitation,  this  may  be  doubted.^  But 
it  is  otherwise  where  the  statute  defining  the  offence  makes  the 
party  soliciting  incapable  of  committing  the  offence.'  The  woman's 
will  is  interposed  between  his  intent  and  the  act ;  and  hence,  on 
the  principles  previously  developed,*  he  cannot  be  convicted  of  the 
mere  solicitation.  y 

>  state   V,  Sandas,  30  Iowa,   582;  tained.      Bee,  aUOi  Wataon  v.  State, 

State  V.  Donavan,  61  Ibid.  278 ;  Alonzo  13  Tex.  Ap.  76. 
V.  State,  15  Tex.  Ap.  378.     See,  how-        '  Supra,  §§  173  et  seq, 
ever,  State  v.  Parham,  5  Jones  (N.  C),        *  State  v.  Avery,  7  Conn.  267. 
416 ;    State    p.   Mainor,   6  Ired.   340,        «  Supra,  §  179. 
which  last  case,  for  the  reasons  above        *  Smith  v.  Com.,  54  Penn.  St.  209. 
given  {^supra,  §  1730),  cannot  be  bus-       *  Supra^  §  179. 
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VOBNIOATION. 


[§  1741. 


CHAPTER  XXXni. 


FORNICATION. 


I.  Naturx  or  Offbncb. 

Fornicatton  not «  misdemeanor  at 
common  law,  $  1741. 
n.  Indictment. 

Indictment  miut  eonfonn  to  stat- 
ute, §  1743. 


III.  Ettdbncv. 

Facte  of  case  must  be  made  out,  § 
1744. 
rV,  Vkrdict. 

May  be  conviction  of,  under  Indict- 
ment for  adultery,  §  1745. 
If  rape  be  proved,  offence  meiges, 
(1746. 


I.  NATURE  OF  OFFENCE. 

§  1741.  It  is  not  proposed  to  treat,  in  this  place,  of  the  proceed- 
ings established  by  the  statutes  of  the  several  States  in 
cases  of  bastardy.     They  partake  essentially  of  the   demeaSU?" 
character  of  civil  process ;  and  though  in  one  or  two  in-  JJ  common 
stances  they  assume  the  shape  of  prosecutions,  they  can- 
not be  regarded  as  belonging  exclusively  to  criminal  law.'    Forni- 
cation, according  to  the  better  view,  is  not  in  this  country  a  misde- 
meanor at  common  law ;'  and  though  the  prevalent  opinion  appears 
to  be,  that  unless  the  offence  partakes  of  the  nature  of  public  and 
offensive  lewdness,  it  is  not  at  common  law  indictable,*  yet  the  ques- 
tion has  been  put  to  rest,  in  most  of  the  States,  by  express  statutory 
prescription.    The  nature  of  the  evidence  in  cases  of  sexual  inter- 
course has  been  already  noticed  under  the  head  of  adultery.^ 


I  That  bastardy  cases  are  quasi  orimi-  Brunson,  2  Bailej,  149 ;  State  v.  Moore, 

nal,  see  Van  Tassel  v.  State,  59  Wis.  1  Swan,  136 ;  Brooks  v.  State,  2  Yerger, 

361 ;  Shelton  v.  Stote,  73  Ala.  5.  4S2 ;  State  v.  Smith,  32  Tex.  167.    See 

*  See  Pollard  o.  Lyon,  91  U.  S.  225 ;  Grouse  r.  State,  16  Ark.  566. 

SUte  V.  Way,  6  Vt.  311 ;  State  v.  Cox,  «  St^tra,  §  1733.     For  dHfinition,  see 

N.  C.  Term  R.  165.    See  tupra,  §  1717.  Hood  v.  State,  56  Ind.  263. 

•  R.  V.  Pierson,  2  Salk.  3S2 ;  SUte  As  to  the  distinction,  in  respect  to 
V,  Cooper,  16  Vt.  551 ;  Smith  v.  Minor,  weight  of  evidence,  between  civil  and 
Coxe*s  R.  16;   Anderson  v.  Com.,  5  criminal  procedure  in  this  relation,  see 
Rand.  627  ;  Com.  o.  Isaacs,  Ibid.  634 ;  Bobbins  v.  Smith,  47  Conn.  182. 
Com.  V.  Jones,  2  Grat.  555 ;  State  v.  The  North  German  Code  has  struck 
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n.   INDICTMENT. 

§  1742.  As  the  offence  is  usuallj  statutory,  the  indictment  must 
introduce  the  statutory  requisites.'    The  participants,  as 
m^'ZT   i^  adultery,  may  be  jointly  indicted.^ 
fbrm  to  The  fact  that  the  defendants  are  not  married  to  each 

statute. 

other  need  not,  as  a  general  rule,  be  averred,  when  the 
statutory  term  '^ fornication"  is  used;'  and  the  precedents  in  use 
mostly  rest  on  this  view.^  In  Massachusetts,  however,  and  in  those 
States  in  which  fornication  has  a  special  penalty  when  committed 
with  single  women,  it  is  necessary  to  aver  that  the  parties  were 
single  and  unmarried,'  though  it  is  otherwise  when  these  conditions 
are  not  essential  to  the  offence.^  Wherever,  in  other  words,  forni- 
cation is  used  as  a  nomen  generalitsimum  to  cover  sexual  inter- 
course with  persons  both  unmarried  and  married,  different  penalties 
being  assigned  to  the  two  cases,  then  the  indictment  must  either 
negative  or  affirm  marriage.  But  this  is  not  the  case  where  the 
term  is  used  to  designate  sexual  intercourse  by  an  unmarried 
person. 

III.   BVIDENCB. 

§  1744.  The  prosecution  must  show  as  part  of  its  case  that  the 
parties  were  not  married  to  each  other  J 

a  line  in  this  respect  which  is  well  State  v.  Johnson,   69  Ind.  86.      See 

worthy  of  notice.     Declining  to  make  Powell  v.  State,  12  Tex.  Ap.  238.    As 

fornieation     the    subject   of    general  to  Jurisdiction,  see  McGary  o.  Riving- 

prosecution,  it  specifies  the  following  ton  (Ohio),  2  Am.  L.  J.  79 ;  6  Crim. 

instances  when  unchastity,  or  attempts  Law  Mag.  283. 
at  unchastity,  are  to  be  punished  : —  •  Supra,  §  1730.    State  v,  Ck)x,  N. 

1.  When  there  is  an  abuse  of  a  situa-  C.  Term.  R.  165. 

tion  of  trust  or  power  (e.  g.,  guardians,  •  State  v,  Gooch,  7  Blackf.  468. 

pastors,  teachers,  tutors,  physicians,  *  Whart.  Free,  in  loco. 

superintendents  or  attendants  in  hos-  '  Com.  v.  Murphy ,  2  Allen,  ]  63.    See 

pitals  and  asylums).  Hopper  ©.  State,  19  Ark.  143. 

2.  When  a  woman  is  seduced  under  •  Wells  v.  Stete,  9  Tex.  Ap.  160. 
promise  of  marriage.  ^  Territory  v.   Whitcomb,   1  Mont. 

3.  When  a  girl  under  sixteen,  with  359.  That  the  iildictment  need  not 
or  without  promise  of  marriage,  is  se-  aver  non-marriage,  see  State  v.  Steph- 
duced.     Berner,  Lehrbuch,  etc.  §  186.  ens,  63  Ind.  542. 

1  SUte  V.  Lashley,  84  N.  C.  754 ; 
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How  illicit  intercourse  is  to  be  established,  has  been  Facts  of 
already  discussed.^  Proof  of  resemblance  of  an  infant  be  made 
to  the  alleged  father  may  be  corroborated  by  inspection.'   ^"^' 

When  bastardy  is  an  ingredient  in  the  case,  it  is  no  defence  that 
about  the  time  of  the  alleged  impregnation,  the  woman  in  question 
had  intercourse  with  other  men." 

To  a  charge  of  bastardy  the  marriage  of  the  parties  prior  to  the 
birth  of  the  child  is  a  defence.^ 

It  has  been  held  that  the  limitation  that  there  is  to  be  no  convic- 
tion when  there  is  reasonable  doubt  of  guilt,  does  not  apply  to 
bastardy  prosecutions,  which  are  ^lan  civil,  and  are  determined  by 
preponderance  of  proof/ 

IV.   VERDICT. 

§  1745.  As  already  seen,  it  has  been  held  in  some  jurisdictions 
that  on  an  indictment  for  adultery  there  can  be  a  convic-   ^    ^ 
tion  of  fornication,*  though  this,  on  principle,  is  at  com-   conviction 

1  1      t  xi        *••  !.«.  1  1      of  under 

mon  law  open  to  doubt,  as  the  offences  differ  not  so  much  indictment 
in  degree  as  in  kind.  {^J/^"^" 

§  1746.  Where  the  doctrine  of  merger  obtains,  the  de- 
fendant,  in  a  prosecution  for  fornication,  must  be  acquitted   rape  offence 
if  rape  be  proved  ;^  and  independently  of  the  question  of  ™®''*®"' 
merger  there  is  strong  authority  to  the  effect  that  where  fornication 
implies  assent  in  both  parties,  there  can  be  no  convictioa  unless 
such  assent  be  proved." 

I  Supra,  S  1733.  •  State  p.  Parish,  83  N.  C.  613. 

Evidence  that  the  complainant,  in  a  *  Moran  v.  State,  73  Ind.  208. 

bastardy  process,  had  criminal  inter-  *  Semon  v.  People,  42  Mich.  141. 

ooarse  with  a  man,  other  than  the  re-  *  Supra^  §  1737. 

spondent,  less  than  seven  and  a  half  '  Supra,  $  1344 ;  Whart.  Or.  PI.  h 

months  before  the  birth  of  her  child,  Pr.  §  464 ;  Com.  v.  Parr,  5  W.  &  8. 

Is  inadmissible,  in  the  absence  of  evi-  345,  cited  supra,  §  554 ;  State  v.  Lewis, 

dence  that  the  birth  was  premature.  48  Iowa,  578.    Supra,  §§  1344,  1724» 

Ronan  v.  Dngan,  126  Mass.  176.  As  to  difference  between   fornication 

*  Wliart.  Cr.  Ev,  9th  ed.  §  312 ;  bnt  and  rape,  see  People  v.  De  Groat,  39 

see  Keniston  v.  Rowe,  16  Me.  38  ;  Risk  Mich.  124. 

p.  SUte,  19  Ind.  152 ;   SUte  r.  Dan-  •  See  mfra^  $  1751. 
forth,  48  Iowa,  43 ;  SUte  v.  Smith,  54 
Ibid.  104. 
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CHAPTER  XXXIV. 

ILLICIT  COHABITATION:  INCEST:  " MISCEGENAIION." 


L  Illicit  Cohabitatioh. 
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lewd,  §  1747. 

Statutes  must  be  followed  In  In- 
dictment, §  1748. 
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when  there  is  rape,  §  1751. 
Scienter  is  essential,  §  1753. 
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sions,  §  1753. 

in.   "  MiSCEOENATIOlT." 

Offence  Js  statutory,  g  1754. 


I.  ILLICIT  OOHABITATIO)?. 

^  1747.  Statutbs  exist  in  many  States  making  Bpecifically  in- 
dictable illicit  cohabitation.  In  some  aspects  (e.  g.^ 
must  be  when  the  offence  is  a  common  scandal)  such  cohabitation 
an?iewd?*  ^®  *  nuisance,  and  may  be  indicted  as  such.*  But  there 
may  be  cases  of  **  illicit  cohabitation/'  or  ^Miying  in 
adultery,"  or  <^  living  in  fornication/'  which  are  not  nuisances,  and 
which  distinctively  fall  within  the  range  of  the  statutes  now  before 
us.  In  such  cases  the  evidence  necessary  to  support  a  prosecution 
must  be  something  more  than  that  of  a  single  act  of  adultery  or  forni- 
cation,* or  even  of  several  such  acts  when  disconnected  and  secret.* 
A  settled  and  recognized  continuance  in  a  state  of  adultery  or  for- 
nication, though  only  for  a  short  time,  must  be  shown  ;^  and  the 

I  See  supra,  §  1446.  Ibid.  269 ;   SUte  v.  Crowner,  56  Mo. 

*  Smith  V.  State,  39  Ala.  554 ;  Qran-    147 ;  Richardson  v.  State,  37  Tex.  346 ; 
berry  i;.  State,  61  Miss.  440.  State  v.  Moore,  1  Swan,  136 ;  People  v. 

•  Wright  u.  People,  13  III.  507.  Gates,  46  Cal.  52.   As  to  Texas  sUtute, 
«  Com.  V.  Calef,  10  Mass.  153 ;  Searls    see  Powell  v.  State,  12  Tex.  Ap.  238. 

V.  People,  13  111.  597  ;  Miner  v.  People,  For  other  cases,  see  State  v.  Lyerlj, 

58  Ibid.  59  ;  State  v.  Oartrell,  14  Ind.  7  Jones  (N.  C),  158;  Wasden  v.  State, 

280  ;  SUie  v.  Marvin,  12  Iowa.  499 ;  18  Ga.  264 ;  Manll  v.  SUte,  37  Ala.  160 ; 

McLeland  v.  SUte,  25  Ga.  477 ;  State  State  v.  Byron,  20  Mo.  210 ;  and  oases 

r.  Glaze,  9  Ala.  283 ;  Smith  v.  SUte,  cited  supra,  §  1721  a. 

39  Ibid.  554:  Qnartemas  v.  Sute,  48  Something  more  than  occasional  il- 
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allegation  is  sustained  by  proof  of  adulterous  visits  once  a  week  for 
half  a  year.^  But  living  together  adulterously  for  a  single  day  is 
'^  living  together  in  adultery,"  supposing  it  is  part  of  an  intended 
adulterous  arrangement.'  And  when  the  statute  uses  the  term 
**  notorious,"  notoriety  must  be  proved.'  But  the  offence  is  not 
made  out  by  proof  of  cohabitation  under  an  honest  belief  in  mar- 
riage.^ 

§  1748.  Of  the  indictments  for  this  class  of  cases,  the  statutes 
being  so  various,  it  is  only  possible  at  present  to  observe 
that  to  them  the  ordinary  rules  of  statutory  indictments   must  be 
must  be  applied.'    One  distinctive  feature  may  be  here   [nJicrment! 

licit  interoonree  mast  be  shown.   Com.  The  offence  oonsists  of  au  open  and 

V.  Catlin,  1  Mass,  8;  Searls  v.  People,  notorions  living  or  cohabiting  together ; 

13  111.  597 ;  Collins  v.  State,  14  Ala.  occasional  illicit  intercourse  will  not 

608  ;  Quartemas  r.  State,  48  Ibid.  269 ;  constitate  the    offence.     The  statute 

Carotte  p.  State,  42  Miss.  334  ;  Collum  was  intended  to  provide  against  per- 

V.  State,  10  Tex.  Ap.  708.  sons  who,  in  defiance  of  morality  and 

Exposing  the  person  indecently  to  of  the  good  or  well-being  of  society, 
one  woman  is  **open  lascivious  beha-  should  openly  live  together ;  they  must 
vior."  State  v.  Millard,  18  Vt.  574.  reside  publicly  in  the  face  of  society 
That  there  can  be  no  conviction  of  "  liv-  as  if  the  conjugal  relation  existed  be- 
ing together  in  fornication"  *'  under  tween  them ;  their  illicit  intercourse 
an  indictment  for  living  together  in  must  be  habitual.  Wright  v.  State,  5 
adultery,'*  has  been  held  in  Smither-  Blaokf.  358;  Searls  v.  People,  13  lU. 
man  v.  State,  27  Ala.  23.  See  mpra,  §  597 ;  State  v,  Gartrell,  14  Ind.  280; 
1745.  Under  a  statute  prohibiting  State  o.  Marvin,  12  Iowa,  499  ;  Hinson 
lewdly,  etc.,  ''cohabiting  together,*^  v.  State,  7  Mo.  244 ;  Dameron  v.  State, 
**  together"  is  essential  to  the  offence.  8  Ibid.  494."  See  Collum  v.  State,  10 
Delaney  o.  People,  10  Mich.  241 ;  Manil  Tex.  Ap.  708. 
V.  SUte,  37  Ala.  160 ;  Wells  v.  Sute,  9  «  Com.  v.  Munson,  127  Mass.  459. 
Tex.  Ap.  100 ;  State  v,  Byron,  20  Mo.  •  ^upra,  §  1730 ;  Whart.  Cr.  PL  & 
210.  **  Lewdness,"  under  the  statute,  Pr.  §§  220  ef  fe^.  /  State  v.  Osborne,  68 
does  not  by  itself  require  the  elements  Mo.  143 ;  Delano  i;.  State,  66  Ind.  348 ; 
of  publicity  and  notoriety.  Com.  v.  Taylor  v.  State,  36  Ark.  84 ;  Edwards 
Lambert,  12  Allen,  177.  See  Kinard  v.  State,  10  Tex.  Ap.  25 ;  Collum  v, 
V.  State,  57  Mass.  132.  SUte,  Ibid.  708  ;  King  v.  People,  7  Col. 

>  Collins  V.  SUte,  14  Ala.  608.  224.    See,  also,   SUte  v.  Lashley,  84 

•  Hall  V.   State,   53  Ala.  463.    See  N.  C.  754 ;  Edwards  v.  State,  10  Tex. 

State  9.  Way,  5  Neb.  283.  Ap.  25.    When  the  statute  requires 

s  Wright  V.   State,  5   Blackf.  358 ;  that  the  offence  should   be  open  and 

People  V,  Oates,  46  Cal.  52 ;  State  v.  notorious,  this  must  appear  in  the  in- 

Crowner,   56  Mo.   147.     In  this  case  dictment.    State  v,  Johnson,  69  Ind. 

Vories,  J.,  said :  "  The  defendants  in  85.     In  **  common  habitation"  means 

this  case  are  charged  with  living  in  a  dwelling  together.     Sullivan  v.  State, 

state  of  open  and  notorious  adultery.  32  Ark.  187. 
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noticed, — that  a  contintuindoj  though  proper,  is  not  essential,  when 
a  single  period  of  adulterous  or  lascivious  living  is  the  object  of 
prosecution,  or  when  illicit  intercourse  on  a  particular  day  is  part 
of  a  guilty  system.^ 

The  question  of  joinder  of  defendants  is  the  same  as  in  adultery, 
and  has  been  already  noticed.'  But  it  has  been  held  that  under 
statute,  where  the  offence  is  not  necessarily  joint,  and  where  there 
is  a  severance  on  trial,  one  defendant  may  be  acquitted  and  the 
other  convicted.*  The  indictment  may  be  joint  or  several  where 
the  statute  does  not  make  the  offence  joint.^ 

The  sexes  of  the  parties  need  not  be  specifically  averred,'  unless 
required  by  local  statute.* 

\  1748  a.  The  evidence^  in  cases  of  this  class,  is  of  the  same 
character  as  that  by  which  adultery  is  established.'  Un<> 
toferentua.  ^®®®  "  reputation'*  be  made  by  statute  an  element  of  the 
offence,  proof  of  such  reputation  is  inadmissible.*  Con- 
fessions are  admissible  in  such  cases,  subject  to  the  cautions  already 
expressed.  And  it  has  been  held  admissible  for  a  woman  charged 
with  illicit  sexual  relations  to  show  that  her  physical  condition  made 
the  offence  improbable.* 

§  1748  6.  It  is  no  defence  that  the  parties  were  married,  if  the 
Void  mar-  marriage  be  not  recognized  as  legal  by  the  law  of  the 
riage  no       prosecuting  State. "> 

defence.         ^  ° 

>  State  V.  Glaze,  9  Ala.  283 ;  HaH  v,  '  Supra,  §  1733.    Bee  Bush  v.  State, 

State,  53  Ibid.  403 ;  Hinson  v.  State,  7  37  Ark.  216  ;  Peak  v.  State,  10  Humph. 

Mo.  244.     See  Com.  v.  Wood,  4  Oraj,  99.    That  indecent  ezpoanre  of  persoo 

11.  may  Bustain  an  indictment  for  '*  gross 

*  Supra,  §  1730.   See,  as  to  pleading,  lewdness    and    lascivious    behavior," 
State  i;.  Foster,  21  W.  Va.  767.  under  statute,   see  Com.  v.  Wardell, 

•  State  V.  Caldwell,   8  Bazt.   576 ;  128  Mass.  52. 

Wasden  v,  SUte,  18  Ga.  264.  •  Buttram  v.  SUte,  4  Cold.  171.   Se« 

*  Scott  V.  Com.,  77  Va.  344.  Belcher  v.  State,  8  Humph.  63. 
<  State  o.   Lashley,   84  N.  C.  754;        *  Toney  v.  State,  60  Ala.  97. 

McLeod  V.  SUte,  35  Ala.  398  ;  Wells  v.  ^  Com.  r.  Munson,  127  Mass.  459  ; 
State,  9  Tex.  Ap.  100.  Grisham  t7.  SUte,  2  Yerg.  589  ;  People 

•  SUte  i;.  Dunn,  26  Ark.  34.  o.  Colton,  2  UUh,  457. 
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II.   INCBST. 

§  1749.  Incest  at  common  law  is  the  sexaal  connection  between 
parties  lineally  related  or  related  collaterally  in  the  first 
degree.     On  the  principles  already  stated  in  respect  to  fence  at 
adultery,  incest  is  a  common  law  offence  in  the  United  law.'"^'^ 
States ;'  diough,  for  the  reason  that  the  subject  is  gen- 
erally absorbed  by  statute,'  no  decision  as  to  its  common  law  char- 
acter can  be  cited.* 

^  1750.  In  Ohio,  emuno  seminii  was  once  essential  to  constitute 
the  offence  ;^  but  this  ruling  was  peculiar  to  that  State, 
and  by  statute  this  is  no  longer  essential.    Elsewhere   entsofof- 
the  mere  fact  of  marriage  is  adequate  to  sustain  the  in-  be  made 
dictment,  without  proof  of  carnal  knowledge.*  ^^^' 

The  lex  fori  is  the  arbiter  of  the  question  of  relationship.* 

The  relation  of  step-father  and  step-daughter,  under  the  Ohio 
statute,  has  been  ruled  not  to  exist  after  the  termination,  by  death 
or  divorce,  of  the  marriage  relation  between  the  step-father  and  the 
step-daughter's  mother.^  To  establish  such  a  relationship  the  mar- 
riage of  the  step-father  and  mother  must  be  shown  by  the  prose- 
cution.* 


>  See  ctmtraf  State  v,  Keesler,  78  N.  korrcr  natitralu   incompatible   with  a 

C.  469 ;  Stale  v.  Smith,  30  La.  An.  846.  permanent  and  peaceful  union. 

*  U.  S.  V,  Hiler,  1  Morris,  330 ;  Com.  3.  If  sexual  intercourse  between 
V,  Goodhue,  2  Met.  193 ;  People  v.  Har-  children  of  the  same  family  be  not  de- 
riden,  1  Park  C.  R.  644 ;  Howard  v,  nonnced  as  highly  penal,  and  stigma- 
State,  11  Ohio  St.  328 ;  Cook  v.  State,  tised  with  the  sererest  reprobation,  it 
11  Ga.  53 ;  People  v.  Murray,  14  Cal.  would  be  slid  into  m  early  youth,  and 
159.  society  destroyed  in  its  nursery.    See 

In  Ohio  sexual  intercourse  between  Bemer,  $  173. 

a  brother-in-law  and  sister-in-law  is,  *  Noble  v.  State,  22  Ohio  St.  541. 

under  the  statute,  incest.     Stewart  v.  '  State  v.    Schaunhurst,   34    Iowa, 

State,  39  Oiiio  St.  153.    As  to  indict-  647. 

ment,  see  Noble  v.  State,  22  Ibid.  641.  •  Whart.  Confl.  of  L.  §  136. 

*  The  grounds  for  the  signal  punish-  In  Georgia  sexual  relations  with  a 
ment  of  incest  are  the  following :—  niece  are  incestuous.    Raiford  v.  State, 

1.  Physically  nature   requires^   for  68  Ga.  672. 

proper  human  development,  that  chil-  ^  Noble  v.  State,  22  Ohio  St.  641. 

dren  should  be  propagated  by  parents  *  McGrew  v.  State,  13  Tex.  Ap.  340. 

of  separate  families.  That  a  woman  who  is  a  victim  of 

2.  A  sexual  connection  between  per-  force  or  f^aud  is  not  an  accomplice,  is 
sons  of  the  same  family  has  In  It  a  elsewhere  seen.    Whart  Cr.  Ey  6  440. 
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§  1751.  Whether  to  incest  consent  of  both  parties  is  necessary, 
.     ^         lias  been  much  discussed.     If  it  be,  then,  should  it 

Question  '  ' 

when  there  appear  that  the  carnal  intercourse  was  effected  by  force 
^  ^^'  on  the  man's  part,  there  can  be  no  conviction  of  incest. 
This  view  has  been  taken  by  a  majority  of  the  Supreme  Court  of 
Iowa ;'  and  the  same  view  is  sanctioned  in  New  York,'  in  Ohio," 
and  in  Georgia.^  That  consent  is  necessary  to  incest,  is  also  main- 
tained in  Michigan.*  On  the  other  hand,  there  is  high  authority  to 
the  effect  that  under  an  indictment  for  rape,  when  there  are  the 
proper  averments,  there  can  be  a  conviction  of  incest,  though  no 
consent  be  shown  on  the  part  of  the  woman,  supposing  sexual  inter- 
course be  shown.*  The  question  depends  primarily  on  the  construc- 
tion of  the  statute  defining  incest,  under  which  the  prosecution  is 
brought.  If,  however,  there  be  no  statutory  definition,  the  better 
view  at  common  law  is  that  incest,  like  fornication,  assumes  assent 
on  the  woman's  part ;  and  that  when  force  is  proved,  the  prosecu- 
tion must  be  for  rape  and  not  for  incest.'  But  to  work  an  acquittal 
on  the  ground  of  rape,  the  force  must  be  plainly  established,  and 
must  consist  of  something  beyond  mere  authority  or  influence.* 
§  1752.  The  icientetj  when  required  by  statute,  is  necessary  to 

the  indictment.*  It  is  sufficient,  however,  with  this,  to 
^^^^     aver,  when  required,  the  relationship  of  the  parties.^*    It 

is  not  necessary  to  aver  or  prove  the  marriage  J[)y  which 
that  relationship  was  created.^^  When  joint  guilt  is  essential  to  the 
offence,  then  joint  guilty  knowledge  must  be  averred.^    But  if  one 

I  state  0.  Thomas,  53  Iowa,  214.  the  statute  prescribe  the  $cieiUer.    State 

>  People  V.  Harriden,  1  Park.  C.  R.  v.  BuUinger,  54  Ho.  142.     See  Hicks 

344.  V.  People,  10  Mich.  395.    And  as  to 

*  Noble  V,  State,  22  Ohio  St.  541.  scienier  generally,  see  <upnz,   §  1731 ; 
«  Raiford  v.  State,  68  Ga.  672.  Whart.  Cr.  PI.  &  Pr.  §  164;  Morgan  p. 

*  People  r.  Jenness,  5  Mich.  305 ;  State,  11  Ala.  289.  As  to  indictment  in 
De  Groat  v.  People,  39  Ibid.  124.  incest,  see  Hintz  v.  State,  58  Wis.  493. 

*  Com.  i;.  Goodhue^  2  Met.  133 ;  Ck)m.  ^  Williams  t;.  State,  2  Ind.  439.  See 
V.  Bakeman,  131  Mass.  577  ;  People  v.  Bergen  v.  People,  17  111.  426 ;  Baker  v, 
Rowle,  2  Mich.  N.  P.  209 ;  see  supra,  State,  30  Ala.  521. 

§  575.  "  Noble  v.  State,  22  Ohio  St.  541. 

T  See  25  Alb.  L.  J.  484.  See  State  v.   Schaunhurst,   34   Iowa, 

*  Raiford  v.  SUte,  68  Ga.  672.  See  547 ;  People  v.  Jenness,  5  Mich.  305. 
Hints  p.  State,  58  Wis.  493.  In  Ohio  the  offence  cannot  be  laid  oon- 

*  Williams  v.  State,  2  Ind.  439 ;  tinuoasljr.  See  Barnhouse  i;.  State,  31 
Baumer  v.  State,  49  Ibid.   544.     But  Ohio  St.  39. 

''knowingly"  is  not  necessary  unless        ^  Baumer  v.  State,  49  Ind*  544. 
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party  be  cognisant  and  the  other  ignorant  of  the  relationship,  the 
former  when  the  offence  is  several,  may  be  convicted  and.  the  latter 
acquitted.^  The  burden  of  disproving  scienter  may  be,  under  stat- 
ute, on  defendant.' 

§  1758.  The  defendant's  admission  of  relationship  with 
the  person  with  whom  he  holds  incestuous  intercourse  is   J^/p^prova- 
sufficient  proof  of  such  relationship  ;•  and  the  proof,  also,  weby ad- 
may  be  by  reputation.^ 


» 


III.   ^<  MISCEGENATION. 

§  1754.  Sexual  union  between  a  negro  and  a  white  person  was, 
until  the  late  civil  war,  forbidden  in  most  of  the  United 
States,*  and  in  several  States  the  prohibition  continues,   ^tu^ry! 
That  such  statutes,  when  they  consist  in  imposing  a  pro- 
hibition, do  not  conflict  with  the  recent  amendments  to  the  Federal 
Constitution  is  generally  agreed  ;*  nor  do  they  conflict  with  the  leg- 

1  State  V,  Ellis,   74  Mo.   385.    Bee  following  note  from  Mr.  Justice  Woods 

Powers  0.  State,  44  Qa.  209.  dated  April  27,  1885 :~ 

*  Supra,  §§  88-92.  **  Mr.  Justioe  Bradlej  and   I  once 

*  Bergen  c.  People,  17  III.  426 ;  Peo-  held  a  consultation  upon  an  applioa- 
pie  V,  Jenness,  5  Mich.  305  ;  see  People  tion  made  in  behalf  of  Francois  for  the 

'  V.  Harriden,  1  Park  C.  R.  244.    See  writ  of  habeas  corpus  after  it  had  been 

Whart.  Cr.  Ev.  §§  623  etse^.  denied  by  Judge  Duval.    We  at  first 

^  State  V.  Bullinger,  54  Mo.  142.  thought  the  writ  ought  to  be  allowed, 

*  See  Bishop  on  Mar.  &  Diy.  o.  zvii. ;  but  on  further  reflection  and  conference 
Whart.  Confl.  of  L.  §  159.  were  of  opinion  that  the  decision  of 

In  State  v,  Gibson,  36  Ind.  404,' such  Judge  Duval  was  right,  and  that  the 

statutes  are  defended  on  the  ground  of  writ  should  be  refused.     I  have  never 

moral  and  political  right.  formally    overruled    the    decision    of 

*  Pace  V.  Alabama,  106  U.  S.  583 ;  aflT.  Judge  Duval.'' 

S.  C,  69  Ala.  231  (a  statute  prohibiting  In  Lonas  v.  State,  ui  mip.,  Sneed,  J., 

adulterous  connections) ;   Kinney,  ex  said  :«- 

parte f  3  Hughes,  9 ;  Kinney's  Case,  30  <*  Such,  also,  were  the  laws  of  the 
Grat.  658  (sustaining  statute  avoiding  British  colonies  in  this  country,  re- 
such  marriage) ;  Francois,  ex  parte,  3  enacted  after  the  separation  by  the 
Woods  C.  C.  367  (where  the  penalty  thirteen  States.  In  Massachusetts  the 
was  imposed  on  a  white  man  marrying  Colonial  Act  of  1707,  entitled  'An  act 
a  negro)  ;  Francois  v.  State,  9  Tex.  Ap.  for  the  better  preventing  of  a  spurious 
144 ;  Lonas  c.  State,  3  Heisk.  287.  In  and  mixed  issue,'  was  re6nacted  under 
respect  to  Francois,  ex  parte,  3  Woods,  the  State  government  in  1786,  forbid- 
367,  which  was  decided  by  Judge  ding  the  intermarriage  of  the  black 
Duval,  I  have  been  favored  with  the  and  white  races,  and  degrading  the 
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islation  under  those  amendments.^  It  has  been  held,  also,  that  a 
marriage  of  domiciled  citizens  of  a  State,  in  contravention  of  their 
domiciliary  law,  is  not  validated,  so  far  as  concerns  such  State,  by 
the  fact  that  it  was  celebrated  in  a  State  imposing  no  such  restric- 
tion, such  marriage  being  so  solemnized  in  intended  evasion  of  the 
law  of  the  domiciliary  State.' 

Ignorance  of  the  law  in  such  respect  is  no  defence  to  indictment 
under  the  statutes.* 

A  person  with  less  than  one-fourth  of  negro  blood  is  not,  under 
the  statute,  a  negro.^ 

The  proof  of  marriage,  on  indictments  of  this  class,  has  been 
already  discussed.' 

nnhappj  issae  of  saoh  marriage  with  ^  Ibid.    Soott  v.  State,  39  Oa.  321 ; 

the  stain  of  bastardy.     And  long  after  Qreen  v.  State,  58  Ala.  190 ;  Frasher  v, 

the  abolition  of  slavery  in  that  State,  State,  3  Tex.  Ap.  263. 

in  the  carefully  revised  Code  of  1836,  *  Kinney,  ex  parte,  8  Hughes,  1 ;  Kin- 

this' mark  of  degradation, 'says  Taney,  ney's  Case,  30  Grat.  658.    See  Whart. 

C.  J.,  'was  again  impressed  upon  the  Conf.  of  Laws,  §  159,  where  the  ques- 

race.'     19   How.  413.    And  such,  in-  tion  is  discussed  more  fully, 

deed,  we  believe,  was  the  law  of  every  In  Kinney,  ex  parie,  3  Hughes,  1,  it 

State.     The  Congress  has  the  same  was  held  that  section  1977  of  the  United 

right  to  regulate  this  relation  in  the  States  Revised  Statutes,  giving  to  all 

District  of  Columbia  and  in  the  Terri-  persons  the  same  right  of  making  and 

tories,   that  the    States  have  within  enforcing  contracts  as  is  enjoyed  by 

their  own  jurisdictions  ;  and  this  power  white  i>er8ons,  only  extends  to  business 

is  at  this  moment  being  exercised  in  contracts,  and  does  not  cover  marriage, 

Utah,  in  the  suppression  of  polygamy,  not  being  a  contract  in  this  sense,  or 

We  are  of  opinion  that  the  late  amend-  under  the  purview  of  the  Constitution, 

ments  to  the  Constitution  of  the  United  It  was  further  held  that  this  rule  is  not 

States,  and  the  laws  enacted  for  their  affected  by  the  fact  that  the  ceremony 

enforcement,  do  not  interfere  with  the  of  marriage  was    performed   in  that 

rights  of  the  States,  as  enjoyed  since  State  or  in  another  State,  where  such 

the  foundation  of  the  government,  to  marriage  was  legal,  if  the  parties  to  it 

interdict  improper  marriages  ;  and  that  go  out  of  the  State  of  their  residence 

the  act  of  1870,  o*  39,  which  forbids  in  order  to  evade  her  laws,  and  return 

the   intermarriage  of  white   persons  to  live  and  cohabit  in  the  State, 

with  negroes,  mulattoes,  or  persons  of  *  Hoover  r.  State,  59  Ala.  57.   Supra, 

mixed  blood,  descended  from  a  negro  §§  84  e<  seq. 

to  the  third  generation  inclusive,  and  *  McPherson  v.  Com.,  28  Grat.  939 ; 

their  living  together  as  man  and  wife.  Heron  v,  Bridault,  37  Miss.  209. 

in  this  State,  is  a  valid  and  oonstitu-  *  Supra,  §§  1696  el  seq, ;  Steward  v. 

tional  enactment."  State,  7  Tex.  Ap.  326. 
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CHAPTER  XXXV. 


SEDUCTION. 


Statutory  requisites  must  be  followed ,  § 
1756. 

Prior  chaste  character  is  essential  to  of- 
fence, §  1757. 

Promise  of  marriage  must  be  proved,  § 
1758, 

Consent  no  defence,  §  1750. 

Subsequent  marriage  a  defence,  $  1760. 

Ignorance  or  infancy  no  defence,  §  1761. 


Indictment  must  follow  statute,  §  176S. 

Prosecutrix  as  a  witness  must  be  corro- 
borated, §  1768. 

May  be  conviction  of  minor  olTence,  § 
1764. 

Merger  in  rape,  §  1764  a. 
Enticing  for  prostitution''  a  distinct 
offence,  §  1765. 


C( 


§  1756.  The  statutes  relating  to  seduction  are  so  numerous  and 
divergent  that  any  attempt  to  draw  from  them  a  consis- 
tent and  uniform  definition  of  the  oflFence  would  be  futile.   ^JJ^JJ^ 
We  must  content  ourselves,  therefore,  with  a  brief  discus-   ??»*  ^^ 

followed. 

sion  of  some  of  its  chief  statutory  ingredients.     ^^  Abduc- 
tion," it  should  be  remembered,  has  been  already  discussed.^ 

Under  some  of  the  statutes,  it  is  indictable  to  seduce  or  inveigle 
a  girl  from  persons  having  charge  of  her.*    These  are  defined  to  be 


I  Supra,    §     586.      The    California  humiles,    corporis    ooSrcitionem    cum 

Penal  Code,  S  266,  does  not  cover  the  relegatione."    4  Inst,  de  publ.  jnd.  4. 

technical  offence  of  seduction.    People  18.    The  canon  law,  in  addition,  in 

9.  Roderigas,  49  Cal.  9.  case  of  the  seduction  of  a  virgin  by  an 

The  Roman  law  made  penal  the  unmarried  man,  required  him  to  endow 
seduction  of  widows  as  well  as  virgins,  and  marry  her.  C.  i.  z.  de  adult.  5. 
Stupmm,  which  it  interdicted,  included  16.  At  all  events,  there  must  be  the 
in  its  widest  sense  every  turpitude!  in  a  endowment,  if  the  marriage  were  re- 
narrower  sense,  every  coitus  illicitus ;  in  fused.  Hence  the  famous  maxim, 
a  sense  still  more  contracted,  unohas-  which  worked  its  way  into  the  ethics 
tity.  Seduction  of  women  of  chastity  of  subsequent  generations,  *'  Duo  ant 
was  made  highly  penal.     "  Bed  eadem  dota." 

lege    Julia   etiam    strupri    flagitium,  *  Thjese  statutes  are  considered,  su- 

punitur,  onm  quis  sine  vi  vel  virginem  pro,  §  586.     See  infra,  §  1765.    Sir  J. 

vel  vidnam  honeste  viventem  strupra-  F.  Stephen  thus  recapitulates  the  de- 

verit.    Poenam  autem  lex  irrogat  pec-  cisions  under  the  English  statutes  of 

catoribus,   si   honesti    sunt,   publica-  abduction  (Dig.  C.  L.  art.  263)  : — 

tionem  partis  dimidiae  bonorum ;   si  "  (1)  A.   and  B.,   two  girls  under - 
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persons  in  actual  charge,  as  heads  of  the  family  with  whom  the 

girl  resides,  excluding,  of  course,  special  and  temporary,  guardians, 
such  as  transient  school-mistresses.^ 

sixteen,  ran  away  from  home  together,  and  there  leaves  her.     She  returns 

Neither    abducts    the    other.     R.    v.  home.     A.  was  not  aware  at'  the  time 

Meadows,  1  Car.  &,  Kir.  899,  as  ex-  that  B.  had  a  father  or  mother  living, 

plained  by  note  to  R.  v.  Eipps,  4  Cox  A.  has  not  abducted  B.     R.  v.  Hibbert, 

C.  C.  168 ;  and  R.  v.  Mankletow,  Dears.  L.  R.  1  G.  C.  R.  184."    This  case  can 

C.  C.  162  (where  it  was  held  that  per-  be  explained  on  the  ground  that  the 

suading  a  girl  of  twelve  years  to  leave  girl  was    never  actually  out  of   the 

her  father  to  go  with  the  defendant  to  parent's  possession.    See  R.  v.  Bnrrell, 

America  was  a  ''  taking**).  L.  &  C.  354. 

**  (2)  A.  persuades  B.,  a  girl  under  The   following   is    condensed    from 

sixteen,  to  leave  her  father's  house,  Ro8coe*s  Cr.  Ev.  pp.  262  et  uq. : — 

and  sleep  with  him  for  three  nights,  ''Even  under  the  old  statute  of  Hen. 

and  then  sends  her  back.    A.  has  ab-  VII.,  which  did  not  contain  the  words 

ducted  B.    B.  v.  Timmins,  Bell,  276.  *or  detain,*  detaining  a  person  who 

''  (3)  A.,  a  lady,  persuades   B.,  a  originally  came  with  her  own  consent, 

girl  under  sixteen,  to  leave  her  father's  was  considered  to  be  within  the  stat- 

house,  and  come  to  A.*8  house  for  a  ute.    R.    v.    Brown,    1    Ventr.    243; 

short  time,  for  the  purpose  of  going  to  Hawk.  P.  C.  b.  1,  c.  41,  s.  7  ;  1  East 

the  play  with  her.    A.  has  not  abducted  P.  C.  454 ;  1  Russ.  by  Oreav.  703.    See 

B.     Founded  on  a  dictum  of  Ck>mpton,  ntpraj  §  586. 

J.,  in  R.  V.  Timmins.  *<  In  24  &  25  Vict.  c.  100,  s.   55, 

'*  (4)  A.,  a  girl  under  sixteen,  asks  which  applies  to  girls  under  sixteen 

B.,  by  whom  she  had  been  seduced,  years  of  age,  the  words  are,  '  whoso- 

to  elope  with  her,  which  he  does.     B.  ever  shall  take  or  cause  to  be  taken 

commits  abduction.     R.  v.  Biswell,  2  out  of  the  possession  and  against  the 

Cox  C.  C.  259  ;  and  see  R.  v.  Robins,  will  of   her  father    or   mother,*   etc. 

1  C.  &  K.  456.  Here  also  any  violation  of  the  girl's 

*'  (5)  A.  induces  B.  to  permit  his  will  is  unnecessary.    Thus  it  is  said, 

daughter,  C,   to  go  away  by  falsely  by  Herbert,  C.  J.,  that  the  statute  of 

pretending  that  he  (A.)  will  And  a  4  &  5  P.  &  M.,  which  was  to  the  same 

place  for  C.     A.    abducts    C.     R.   v,  effect,  was  made  to  prevent  children 

Hopkins,  Car.  &  Mar.  254.  from  being  seduced  from  their  parents 

*'  (6)  A.  takes  B.,  a  girl  under  six-  or  guardians  by  flattering  or  enticing 

teen,   out  of  her  father's  possession,  words,  promises,  or  gifts,  and  married 

believing  her,  upon  good  grounds,  to  in  a  secret  way  to  their  disparagement* 

be  eighteen.     A.  has  abducted  B.     R.  Hicks  t\  Gore,  3  Hod.  84.    So  upon  the 

V,  Prince,  L.  R.  2  C.  C.  R.  154.  same  statute  it  was  held  that  it  is  no 

*'  (7)  A.  meets  B.,  a  girl  under  six-  excuse  that  the  defendant,  being  re- 
teen,  in  the  street,  gets  her  to  stay  lated  to  the  girVs  father,  and  frequently 
with  him  some  hours,  during  which  invited  to  the  house,  made  use  of  no 
interval  he  seduces  her,  takes  her  other  seduction  than  the  common 
back  to  the  place  where  he  found  her,  blandishments  of  a  lover  to  induce  the 


>  R.  V,  Meadows,  1  C.  &  E.  399.    See  Stote  v.  Ruhl,  8  Iowa,  447. 
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*^  Taking''  includes  receiving  the  girl,  as  she  elopes  not  merely 
from  her  guardian's  residence,^  but  from  their  constructive  posses- 
girl  secretlj  to  elope  and  marry  him,  oame  to  him.  If,  however,  he  has  ever 
if  it  appear  that  it  was  against  the  held  out  any  inducement  to  her  to 
consent  of  the  father.  R.  v,  Twisleton,  leave,  and  if,  when  she  has  left,  he 
1  Lev.  257 ;  1  Sid.  387  ;  2  Eeb.  432 ;  avails  himself  of  her  having  left  to  in- 
Hawk.  P.  C.  b.  1,  c.  41,  s.  10;  1  Rnss.  dnoe  her  to  continue  out  of  her  father's 
by  Greav.  712.  If  the  same  latitude  custody,  this  is  within  the  statute, 
of  construction  were  applied  to  s.  53,  whatever  his  wishes  may  have  been  as 
which  relat<*s  to  women  of  any  age,  it  to  the  particular  time  of  her  leaving, 
might  be  rather  dangerous.  It  has  R.  r.  Olifier,  10  Coz  C.  C.  402.  See 
been  argued  that  though  by  the  statute  wpm^  §  586. 

a  taking  by  force  is  not  necessary,  still  **  In  R.  u.  Green,  3  F.  &  F.  274,  the 
that  a  person  cannot  in  any  sense  be  prisoners  found  the  girl  in  the  street 
said  to  het€tken  who  goes  willingly,  and  by  herself  and  invited  her  to  go  with 
that  the  word  take  in  itself  imports  the  them,  giving  her  drink  which  made 
use  of  some  coercion.  But  this  view  her  disxy.  Green  then  had  intercourse 
has  not  been  adopted ;  thus  where  A.  with  her  in  an  empty  house,  where  he 
went  in  the  night  to  the  house  of  B.  kept  her  with  him  all  night.  Martin, 
and  placed  a  ladder  against  the  win-  B.,  directed  an  acquittal,  on  the  ground 
dow,  and  held  it  for  P.,  the  daughter  that  the  girl  was  not  taken  out  of  the 
of  B.,  to  descend,  which  she  did,  and  possession  of  any  one.  It  must,  how- 
then  eloped  with  A. ;  F.  being  a  girl  evec,  be  observed,  that  in  this  case  no 
fifteen  years  old  ;  this  was  held  to  be  evidence  appears  to  have  been  given 
a  *  taking'  of  F.  out  of  the  possession  as  to  the  purpose  for  which  the  girl 
of  her  father  within  the  statute,  al-  had  left  home.  In  R.  v,  Olifier,  10  Cox 
though  F.  had  herself  proposed  to  A.  C.  C.  402,  Bramwell,  B.,  ruled  that 
to  bring  the  ladder  and  elope  with  when  a  girl  leaves  her  father  of  her 
him.  R.  V.  Robins,  1  C.  &  K.  456.  So  own  accord,  without  any  inducement 
in  R.  V.  Mankletow,  1  Dears.  C.  C.  R.  on  the  man's  part,  the  man  is  not 
159 ;  22  L.  J.  M.  C.  115 ;  R.  r.  Booth,  bound  to  restore  her  to  her  father. 
12  Coz  C.  C.  231.  In  R.  r.  Handley,  1  But  it  seems  there  must  be  no  inten- 
F,  &  F.  648,  Wightmau,  J.,  said,  *  a  tion  to  return  on  her  part,  for  if  there 
taking  by  force  is  not  necessary ;  it  is  be  an  intention  to  return  the  girl  is 
sufficient  if  such  moral  force  was  used  still  in  the  constructive  custody  of  her 
as  to  create  a  willingness  on  the  girl's  father.  Per  Willes,  J.,  R.  v.  Myoock, 
part  to  leave  her  father's  home.  If,  12  Coz  C.  C.  28. 
however,  the  going  away  was  entirely  *•  The  burden  is  on  the  defendant  to 
voluntary  on  the  part  of  the  girl,  the  prove  that  the  father  consented.  R, 
prisoner  would  not  be  guilty  of  any  o.  Handley,  1  F.  &  F.  648." 
offence  under  the  statute.'  See,  too,  >  R.  v,  Robb,  4  F.  &  F.  59 ;  R.  v. 
R.  V.  Robb,  4  F.  &  F.  59.  Robins,  1  C.  &  K.  456 ;  R.  v,  Kipps,  4 

*'  A  man  is  not,  it  seems,  bound  to  Coz  C.  C.  167 ;  R.  v,  Mankletow,  6  Ibid, 

return  a  girl   under  sizteen  to   her  143 ;  Dears.  C.  C.  159,  modifying  R.  p. 

father's  custody,  when  she  has  left  Meadows,  1  C.  &  K.  399. 
home  without  any  inducement,   and 
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sion.^  It  need  only  be  for  a  few  hours,  if  there  be  any  immoral 
use  made  of  the  time.*  At  the  same  time,  if  the  girl  be  left  by  her 
parents  in  the  street  without  any  visible  tutelage  exercised  over 
her,  the  seducing  her  away  be  not  such  a  "  taking"  as  to  satisfy  the 
statutes.'  And  if  she  be  taken  under  an  honest  claim  of  right,  the 
statute,  as  in  analogous  cases  in  larceny,  does  not  apply .^ 

§  1757.  To  the  offence  of  seduction,  under  most  statutes,  ^^  pre- 
vious chaste  character"  in  the  person  alleged  to  have 
character  been  soduced  IS  necessary ;  and  such  ^^  previous  chaste 
eseentiai.  character"  (or  whatever  may  be  the  statutory  prerequi- 
site), must  be  averred  in  the  indictment  as  a  qualification  of  the 
prosecutrix.'  Character  in  such  statutes  has  been  defined  to  be, 
not  external  reputation  for  chastity,  but  actual  personal  possession 
of  chastity.'  But  however  this  may  be,  there  has  been  some  differ- 
ence of  opinion  as  to  where  the  burden  of  proof  as  to  this  qualifica- 
tion is  imposed.  In  some  States  it  is  held  that  such  chaste  character 
may  be  inferred  from  all  the  circumstances  of  the  case  when  not 
expressly  testified  to  by  the  prosecution  J    In  other  States,  such 

I  See  cases  cited  note  1,  p.  513 ;  R.  gan  statute,  see  People  v.  Brewer,  27 

V,  Olifier,  10  Cox  C.  C.  402.  Mich.  134,  infra.     In  Iowa,  it  is  said 

*  R.  r.  Baillie,  8  Cox  C.  C.  238  ;  R.  that  chaste  character  is  presumed  and 
o.  Timmins,  Bell  C.  C.  276 ;  8  Cox  C.  need  not  be  proved.  State  v,  Higdon, 
C.  401.  As  to  how  far  **  going"  is  *'  in-  32  Iowa,  262 ;  State  v.  Wells,  48  Ibid, 
▼eigling,"  or  **  taking,*^  see  Carpenter  671.  In  Georgia  the  term  is  *'virta- 
i;.  People,  8  Barb.  603 ;  People  t;.  Par-  ons,''  which  is  supposed  to  imply  a 
shell,  6  Parker  C.  R.  129.  parity  something  above  mere  physical 

*  R.  r.  Barren,  L.  &  C.  354 ;  9  Cox  chastity.  Wood  v.  State,  48  Ga.  192. 
C.  C.  368 ;  R.  v.  Green,  3  P.  &  F.  274 :  In  Alabama,  it  is  said  that  chastity 
R.  V.  Hibbert,  11  Cox  C.  C.  246  ;  L.  R.  will  be  presumed,  but  that  when  the 
1  C.  C.  184.  question  goes  to  the  jury  it  must  be 

*  R.  V.  Tinkler,  1  P.  &  F.  513.  Su-  proved  beyond  reasonable  doubt.  Wil- 
pra,  §  887  ;  infra,  §  1759.  son  r.  State,  73  Ala.  618. 

*  State  V.  Stogdell,  13  Ind.  565  ;  Peo-  The  question  of  the  admissibility  of 
pie  V,  Roderigas,  49  Cal.  9.  reputation  as  evidence  depends  on  the 

*  See  State  v.  Painter,  50  Iowa,  317.  particular  statute.  (See,  as  to  analo- 
8ee,  however,  Bowers  v.  State,  29  Ohio  gous  cases,  supra^  §§  1451  et  aeg,) 
St.  542,  to  the  effect  that  in  Ohio  the  When  the  condition  is  ''  chaste  charac- 
statute  includes  all  women  whose  rqnb'  ter,*'  it  has  been  construed  to  mean, 
tation  for  chastity  is  good.  not  *'  reputation,*'  but  actnal  chastity, 

7  Safford  v.  People,  1  Parker  C.  R.  which  can  be  attacked  by  the  defend- 

474 ;  West  v.  State,  1  Wis.  209  ;  Cook  ant  putting  in  evidence  prior  acts  of 

V.  People,  2  Thomp.  &  C.  404 ;  People  unchastlty  by  the  prosecutrix  (Kenyon 

V.  Roderigas,  49  Cal.  9.    Under  Michi-  r.  People,  26  N.  Y.  203;  People  v. 
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character  mast  be  substantively  shown  by  the- prosecution  as  part  of 
its  case.^  The  defence,  on  the  other  hand,  may  prove  single  acts  of 
unchastity  on  the  part  of  the  woman,  or  lewd  and  wanton  acts,  or  loose 
conversation,  though  not  amounting  to  unchastity  ;*  or,  following  the 
analogy  of  rape,  may  show  general  bad  character  for  chastity,  at  least 
as  corroborative  proof.'  But  if,  since  prior  acts  of  unchastity,  she  has 
reformed,  she  regains  the  protection  of  the  statute.  For  it  would  be  in- 
human and  perilous  to  assume  that  women,  once  fallen,  but  reformed, 
are  to  be  afterwards  exposed,  without  redress,  to  a  seducer's  arts. 
The  policy  of  the  law  in  such  cases  is  to  reclaim  and  guard.^    Proof, 

Clark,  33  Mich.  112 ;  see  State  v.  Sheao,  tion  of  innooence  on  the  part  of  the  de- 

32  Iowa,  88)  ;  but  not  the  prosecutrix's  fendant  at  least  counterbalances  the 

bad  reputation  (Kenjon  r.  People,  26  presumption  of  innocence  of  the  prose- 

N.  Y.  203 ;  People  v.  Brewer,  27  Mich,  cutrix,  and  as  the  condition  of  chastity 

134).  is  one  of  the  primary  ingredients  of  the 

1  Zabriskie  v.  State,  43  N.  J.  L.  640.  prosecution's  case,  the  burden  of  prov- 

In  this  case  the  statute  required  the  lug  such  character  falls  properly  on 

prosecutrix  to  be  of  *'good  repute."  the  prosecution.      Whart.  Cr.  Ev,  §§ 

A  similar  view  was  taken  in  Oliver  r.  320  et  seq, ;  Com.   v,   Whitaker,  131 

Com.,  101  Penn.  St.  218,  in  which  case  Mass.  224 ;  suprOf  §  1757. 
Sterrett,   J.,   said  :    '*  If  the    general        >  People  v.  McArdle,  5  Parker  C.  R. 

reputation  of  the  prosecutrix,  for  chas-  180;  State  v.  Shean,  32  Iowa,  88 ;  State 

tity,  in  the  neighborhood  in  which  she  v.  Bell,  49  Ibid.  440.     See  Kenyon  v. 

lived,  was  good — and  there  is  nothing  People,  26  N.  Y.  203;  S.  C,  5  Parker 

in  the  case  to  indicate  anything  to  the  C.  R.  254.    Contra^  under  Ohio  statute, 

contrary— it  was  the  duty  of  the  Com-  Bowers  v.  State,  29  Ohio  St.  542.     See, 

mou wealth  to  call  witnesses  and  prove  under    Michigan    Statute,   People    v. 

the  fact  affirmatively,  as  every  ingre-  Brewer,  27  Mich.  134 ;  People  v.  Clark, 

dient  of  the  offence  was  required  to  bo  33  Mich.  112.    As  to  proof  of  such  acta, 

proved,  instead  of  asking  the  jury  to  see  State  v.  Painter,  50  Iowa,  317. 
infer  the  fact  from  casual  expressions        *  Bowers  v.  State,  29  Ohio  St.  542 ; 

used  by  some  of  the  witnesses  in  the  though  see,  contra^  Kenyon  v.  Ptople, 

course  of   their    testimony    on    other  supra ;  State  r.  Clark,  9  Or.  466. 
branches  of  the  case.''  *  Carpenter  «.  People,  8  Barb.  603 ; 

In  People  v.  Squires,  49  Mich.  487,  it  Kenyon  v.  People,  26  N.  Y.  203 ;  Boyce 

was  held  that  chastity  was  always  pre-  v.  People,  55  Ibid.  644 ;  Com.  v.  McCar- 

Bumed,  but  that  when   prior  nuchas-  ty,.  4  Penn.  L.  J.  136;  2  Clark  (Pa.) 

tity  has  bec^  shown,  chastity  at  the  351 ;  Boak  v.  State,  5  Iowa,  430 ;  State 

time  of  the  offence  must  be  shown  by  v.  Carron,  18  Ibid.  372 ;  State  v.  Suth- 

prosecution.  erland,  30  Ibid.  570 ;  State  v.  Dunn, 

In  Polk  V.  State,  41  Ark.  483,  it  was  53  Ibid.  526  ;  State  v.  Timmins,  4  Minn, 

held  that,    while  chastity    was    pre-  325;  People  v.  Millspaugh,  11  Mich. 

Bumed  it  could  be  rebutted  by  proof  of  278 ;  Wilson  v.  State,  73  Ala.  618.    jSii- 

acta  of  incontinence.    As  the  presump-  pra,  §  568. 
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also,  of  unchastity  must  be  limited  to  a  period  before  the  alleged 
seduction.^  Hence,  proof  of  acts  of  immorality  subteqiLent  to  the 
alleged  seduction  cannot  be  received.'  Rebutting  evidence,  to  prove 
modesty  and  general  chastity,  may  in  all  cases  be  received.*  The 
question  of  character  is  of  course  for  the  jury.^  The  prosecutrix 
may  be  'cross-examined  as  to  her  chastity  when  this  is  material  to 
the  issue.'  It  has  been  held,  also,  that  after  a  conviction  of  this 
class  a  second  prosecution  cannot  be  maintained  against  the  same 
defendant  for  a  subsequent  seduction.* 

§  1758.  The  ^^ promise  of  marriage,"  which  under  the  statutes 

is  an  ingredient  of  the  oifence,  must  be  a  proibise  in  the 
m^niaee^  nature  of  a  deceit.^  It  need  not  be  technically  valid, 
must  be        and  it  is  no  defence  that  the  defendant  was  married,  and 

could  not  make  such  a  promise.*    If,  however,  the  girl 

I  Ibid.    State  v.  Wells,  48  Iowa,  €71 ;  to  bold  otherwise,  was  dedded  upon 

State  V,  Deitriok,  1  McMnl.  338 ;  Mann  the  phraseology  of  the  Wisconson  stat- 

V.  State,  34  Ga.  1.  ute,  which  was  thought  to  make  the 

In  People  v.  Brewer,  27  Mich.  134,  '  previous  chaste  character*  of  the  per- 

we  have  the  following  from  Coolej,  son  seduced  an  ingredient  in  the  of* 

J. : —  fence,  to  be  made  out  by  proofs.     Oar 

**  The  last  error  we  shall  notice  is,  statute  is  very  simple,  and  merely  pro- 
that  the  court  erred  in  instructing  the  vides  that  *  if  any  man  shall  seduce 
jury  that  the  law  presumes  a  woman  and  debauch  any  unmarried  woman  he 
to  be  chaste  until  the  contrary  is  shown,  shall  be  punished,'  "  etc. 
We  believe  this  instruction  to  be  cor-  <  Boyoe  v.  People,  55  N.  Y.  54 ;  State 
rect.    The  presumptions  of  law  should  v.  Deitrick,  1  McMul.  338. 
be  in  accordance  with  the  general  fact ;  •  State  v.  Shean,  32  Iowa,  88. 
and  whenever  it  shall  be  true  of  any  «  State  v.  Carron,  18  Iowa,  372. 
country,  that  the  women,  as  a  general  That  it  is  error  in  the  court  to  invade 
fact,  are  not  chaste,  the  foundations  of  the  province  of  the  jury  in  this  respect, 
civil  society  will  be  wholly  broken  up.  see  State  r.  Bell,  49  Iowa,  440. 
Fortunately,  in  our  own   country,  an  >  State  r.  Sutherland,  30  Iowa,  570; 
unchaste    female    is  comparatively  a  but  see  Whart.  Cr.  Ev.  $  463.     Comp. 
rare  exception  to  the  general  rule ;  and  Armstrong  v.  People,  70  N.  Y.  38. 
whoever  relies  upon  the  existence  of  >  People  v.  Cook,  2  Thomp.  &  C.  404. 
the   exception    in  a    particular    case  '  See  People  v   Clark,  33  Mich.  112 ; 
should  be  required  to  prove  it.     Cro-  Lewis  v.  People,  37  Ibid.  518.     That  it 
lies  V.  People,  1  Park.  C.  R.'457 ;  Peo-  is  sufficient  to  say  '*  by  means  of  pro- 
pie  V.  Kenyon,  5  Ibid.  C.  R.  254 ;  Ken-  mise  of  marriage,*'  see  Stinehouse  u, 
yon  V.  People,  26  N.  Y.  204  ;  Andre  v.  State,  47  Ind.  17. 
State,   5   Iowa,  389 ;  People  v.  Mills-  •  People  ».   Alger,   1  Parker  C.  B. 
paugh,    11   Mich.    278.      The  case  of  333 ;  Crosier  v.  People,  Ibid.  453 ;  Saf* 
West  V,  State,  1  Wis.  207,  which  seems  ford  v.  People.  Ibid.  474. 
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knew  of  such  marriage,  and  was  old  enough  to  understand  its  bear- 
ings, the  promise  is  not  one  on  which  s&e  can  sustain  a  prosecution.^ 
If  the  promise  were  the  consideration  of  the  seduction,  it  sustains 
the  prosecution ;  otherwise  not.'  It  is,  however,  no  defence  that 
there  was  an  engagement  of  marriage  at  the  time  subsisting,  if  the 
seduction  were  in  consideration  of  the  engagement,*  though  it  might 
be  otherwise  where  the  woman,  being  already  engaged,  yielded 
without  any  reliance  on  a  renewal  of  the  promise/  Deceit  is  the 
gravamen  of  the  case.'  It  is  not  necessary  that  the  defendant 
should  have  been  of  full  age,  capable  of  making  a  binding  promise.' 
§  1759.  Consent  of  the  woman  is  part  of  the  case  of  the  prose- 
cution,^ and  therefore  such  consent  is  no  defence.  The 
consent,  however,  as  we  have  seen,  must  be,  in  order  to  defence!  ^ 
make  out  a  case  for  the  prosecution,  not  a  prompt  uncon- 
ditional acquiescence,  but  a  surrender  based  on  a  promise  of  mar- 
riage, and  preceded  by  a  ^^  seduction"  which,  from  its  nature  implies 
prior  persuasion  and  solicitation.'  Under  the  English  statute,  also, 
already  noticed,'  as  it  is  one  of  the  points  in  the  prosecution's  case 
that  the  girl  consented,  consent,  if  seduction  be  proved,  is  no  de- 
fence.^' Under  the  English  and  other  statutes,  however,  making 
the  taking  away  from  parents  or  persons  in  charge  a  part  of  the 
case,  it  is  a  defence  to  prove  that  the  parent  or  guardian  consented 

>Ibid.  CalUhaiiv.8tate,63Ind.l98;  «  See  Bowers  o.  State,  29  Ohio  St. 

Wood  p.  State,  48  Ga.  192.    And  see  542 ;  People  v.  Clark,  33  Mich.  112. 

further,  under  Georgia  statute,  Wilson  *  State  v.  Crawford,  34  Iowa,  40. 

0.  SUte,  58  Ibid.  328.  •  Kenyon  v.  People,  ii<  Mp.  5  Park  G. 

<  Kenyon  v.  People,  26  N.  T.  203.  B.  254. 

In  Bojoe  r.   People,  55  Ibid.  644,  it  ^  See  tn/ra>  §  1764  a. 

was  said  that  where  the  sedaction  was  >  See  mtpraf  $  142.     People  v.  Clark, 

aoooroplished  nnder  a  conditional  pro-  33  Mich.  112 ;  Lewis  v.  People,  37  Ibid« 

mise  of  marriage,  the  fact  that  after  518 ;  State  v.   Higdon,  32  Iowa,  308 ; 

consenting  the  woman  endeavored  to  Tnoker  v.  State,  8  Lea,  633  ;  People  v. 

induce  the  defendant  to  desist  at  a  Cook,  61  Cal.  478. 

time  when  it  was  too  late  to  withdraw  *  Supra^  §  586. 

without    his     permission,    promising  ^  R.  v.  Mankletow,  Dears.  C.  C.159  ; 

never  to  ask  him  to  marry  if  he  would,  6  Cos  C.  C.  143 ;  B.  v.  Kippe,  4  Ibid, 

is  no  defence.     A  promise  to  marry  on  167.    Yet  nnder  9  Geo.  IV.  if  without 

condition  of  pregnancy  has  been  held  any  moral   influence    applied    to  the 

to  be  within  the  statute.    People  v,  girPs  will,  she  Tolunteers  to  elope,  this 

Hustis,  39  Hun,  58.  is  a  defence.     R.  v.  Handley,  1  F.  &  P. 

•  Wilson  V.  SUte,  58  Ga.  828.  648 ;  B.  v.  Olifier,  10  Cos  C.  C.  402. 
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to  the  act,  the  burden  of  proving  this  being  on  the  defendant.^    But 
such  conBont  is  invalid  if  obtained  by  fraud.' 
Subsequent       §  1760-  A,  marriage  of  the  parties,  subsequent  to  the 
m&rriage  a    seduction,  though  followed  by  the  desertion  of  the  hus- 
band,  is  a  defence  to  an  indictment  for  the  seduction.' 

§  1761.  Under  some  of  the  statutes  it  is  essential  that  the  girl 
,  seduced  should  have  been  under  a  specified  ase.    Under 

and  infancy  others,  she  must  have  been  of  prior  chaste  character. 
Will  proof  of  an  honest  belief  by  the  defendant  that  she 
was  above  the  limited  age  be  a  defence  ?  It  has  properly  been 
decided  that  such  belief  is  no  defence ;  and  that  it  is  even  inadmis- 
sible for  the  defendant  to  show  that  he  was  told  by  the  girl  herself 
that  she  was  above  the  limited  age,^  or  that  her  appearance  was 
that  of  a  person  of  greater  age.'  So  on  the  same  reasoning  a  belief 
that  she  was  unchaste  is  no  defence.'  As  has  been  seen,  the  de- 
fendant's infancy  is  no  defence.^ 

§  1762.  The  indictment  must  follow  the  distinctive  local  statute 
Indictment  ^^^^^  which  it  is  drawn.'  The  special  circumstances 
must  follow  need  not  be  detailed.'    The  age  of  the  woman  need  not  be 

statute.  , 

specified.^^ 
§  1763.  While  under  the  statutes  the  prosecutrix  is  a  competent 
witness,  her  testimony,  in  most  jurisdictions,  is  insufficient 
Prosecutrix   without  corroboration ;  though  in  some  States  such  cor- 

as  a  witness  ,  '  ^ 

mupt  be        roboration  is  required  only  to  the  promise  of  marriage. 

corrobo*  *  *^  o 

rated.  The  Corroboration  when  required  by  statute,  must  be 

>  R.  V.  Burrell,  L.  &  C.  354 ;  9  Cox  tion  as  to   age  was  irrelevant.    But 

G.  C.  368.    Such  consent  may  be  im-  see  on  -  this  point  Whart.  Cr.  Br.  § 

plied  from  the  parents  bringing  up  the  149. 

girl  to  a  loose  life.    R.  v.  Primelt,  IF.       *  R.  v.  Mycock,  12  Cox  C.  C.  28. 
&  F.  50.     See  supra^  §  586.    Infra,  §        *  See  supra,  §  88. 
1765.  '  Kenyon  v.   People,  cited  supra,  § 

<  R.    V.    Hopkins,    C.    &   M.    254.  1758. 
Sapra,  §  150.  *  See,  State  v.  Stogdel,  13  Ibid.  565  ; 

^  •  Com.  V.  Eiohar,4Clark(Pa.),  326;  Stinehouse  v.  State,  47  ibid.  17;  see 

1  Am.  L.  J.  551.  State  o,  Curran,  51  Iowa,  112  ;  West  o. 

«  R.  V.  Booth,  12  Cox  C.  C.  231 ;  R.  State,  1  Wis.  209 ;  Wilson  v.  SUte,  73 

V.  Robins,  1  C.  &  K.  456 ;  SUte  v.  Ruhl,  Ala.  618. 

8  Iowa,  447.     See  sapra,   §   88.     In       •  State  v,  Conkright,  58  iowa,  338. 
State  V.  Ruhl,  it  was  said,  obiter,  that       ^  Polk  v.  State,  41  Ark.  483. 
if  the  motive  were  illegal,  the  specifica- 
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aliunde^  and  must  go  to  matters  of  substance  material  to  the  issue.* 
The  law  in  this  respect  is  not  altered  by  the  admission  of  de- 
fendants as  witnesses  in  their  own  behalf.^ 

§  1764.  When  the  statute  permits,  the  defendant  may  be  convicted 
of  fornication,  under  an  indictment  for  seduction.^    And 
the  acquittal  of  seduction  under  such  a  statute  is  a  bar  ^cuoo  of'^' 
to  an  indictment  for  fornication.*    In  any  view  counts  for   inl"or 
seduction  and  fornication  can  be  joined.'    On  an  indict- 
ment for  abduction,  if  there  be  proper  averments,  there  may  be  a 
conviction  of  assault.' 

§  1764  a.  It  has  been  held  that  at  common  law,  if  rape  be  proved, 
the  offence  merges  ;'  though  this  position  is  now  open 
to  much  dispute.'    But  in  any  view,  unless  actual  and  ^0^"^*° 
overwhelming  force  be  proved,  this  defence  cannot  be  set 
up  » 

1  Kenjon   v.  People,  26  N.  T.  203 ;  Boyoe  v.  People,  55  N.  Y.  644.     As  to 

Armstrong  v.    People,  70  Ibid.   644 ;  cross-examination,^  see    Armstrong   v. 

Ck)m.  r.  Walton,  2  Brewst.  487  ;  Com.  People,  70  N.  Y.  138. 

V.  McCarty,  2  Clark  (Pa.),  351 ;  Rice  >  Zabnskie  v.  State,  43  N.  J.  L.  640 ; 

V.  Com.,  100  Penn.  St.  28 ;  Cnuningham  Rice  v.  Com.,  100  Penn.  St.  28  ;  SUte 

V.  §tate,  73  Ala.  51 ;  Wilson  v.  State,  v.   Smith,  54  Iowa,  743  ;  see  State  r. 

Ibid.  618 ;  State  v.  Kingsley,  39  Iowa,  Gates,  27  Minn.  52.     In  Rice  v.  Com., 

439  ;  SUte  v.  Wells,  48  Ibid.  671 ;  State  102  Penn.   St.  408,  it  was  held  that 

V.  Painter,  50  Ibid.  317  ;  State  v.  Cnr-  mere  social  attentions  do  not  constitate 

ran,  51  Ibid.  112,    As  to  oonstmotion  soch  corroboration, 

of  testimony  of  witness,  see  State  v.  *  Rice  v.  Com.,  100  Penn.  St.  28. 

Haven,  43  Ibid.  181.  «  Hopper  v.  State,  54  Ga.  389.    And 

As  already  seen,  an  infant  cannot  be  so  of  adultery  in  Georgia.      Wood  v. 

brought    into  court    to  prove    resem-  State,  48  Ibid.  192  ;  and  see  Whart.  Cr« 

blance  to  the  putative  father.     State  v.  PI.  &  Pr.  §§  736  et  nq, ;  Nicholson  i;. 

Panforth,  48  Iowa,  43 ;  citing  Keniston  Com.,  91  Penn.  St.  390 ;  Rice  v.  Com., 

0.  Rowe,  16  Me.  38 ;  Risk  v.  SUto,  19  102  Penn.  St.  408. 

lud.   152.    See  Whart.   Crim.  £v.   §  *  See  SUto  v.  Bierce,  27  Conn.  319 ; 

313.  Dinkey  v.   Com.,  17  Penn.   St.  126; 

Where,  on  the  trial  of  an  indictment  Nicholson  v.  Com.,  ui  supra, 

under  the  New  York  act,  the  prosecn-  *  Nicholson  v.  Com.,   91  Penn.  St. 

trix  testifies    to   the    promise,   intor-  390. 

course,   and  other  facts   essential    to  ^  R.  r.  Barrett,  9  C.  &  P.  387. 

constitute  the  offence,  and  other  testi-  *  State    v.   Lewis,    48    Iowa,    578 ; 

mony  tending  to  support  her  on  such  Croghan     v.    State,    22    Wis.    444 ; 

points  is  given,  whether  or  not  she  is  Whart.  Cr.  PI.  &  Pr.  §  404. 

sufficiently  supported  to  justify  a  con-  *  Supra,  §§  5*18,  1344,  1746. 

viction    ia   a  question  for   the   jury.  ^  People  v.  Royal,  53  Cal.  62. 
Crandall  v.  People,  2  Lansing,  309; 
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§  1765.]  0BIMB8.  [BOOK  IL 

§  1765.  In  some  States  statutes  have  been  adopted  making  it 
it^  .,  M  ^,  indictable  to  entice  unmarried  women  from  their  homes  for 

"EDticing"  -  .       .  T  , 

forproBtitu-  the  purposc  of  prostitution.  In  such  prosecutions  it  is 
tinct^  ^  not  necessary  to  show  that  there  was  a  final  and  perma- 
offence.  „«„(  departure  from  the  parent's  home.  The  fact  of 
prostitution  is  to  be  inferred  from  all  the  circumstances  of  the  case.^ 
The  burden  is  on  the  prosecution  to  prove  the  chastity  of  the 
woman,  when  this  is  a  statutory  prerequisite  to  the  prosecution.* 

The  federal  statute  prohibiting  importation  of  women  for  prosti* 
tution  applies  to  importation  from  all  foreign  lands.' 

I  Slocum  V.  People,  90  III.  274 ;  see  Milne,  60  Ibid.  71 ;  People  v.  Cook,  61 

People  r.  Carrier,  46  Mich.  442.  Ibid.  478. 

Under  Nevr  York  Btatute,  see  Beyer        When  the  term  *'  for  the  purpose  of 

V.  People,  86  N.  T.  369  ;  Schnicker  v.  proetitutiou"  is  used  in  the  statute,  it 

People,  88  Ibid.  192.  is  to  be  treated  as  equivalent  to  '*  mak- 

Under  the  Tennessee  statute  for  tak-  ing    a    prostitute."     See    State     v. 

ing  a  female  from  her  parents  for  the  Stoyell,  8  Me.  24 ;  Com.   v.  Cook,  12 

purpose   of    prostitution,    the    girl's  Mete.  93  ;  Carpenter  v.  People,  8  Barb, 

consent  is  no  defenoe.    Tucker  v.  State,  603.   See  Slocum  v.  People,  90  III.  274. 

8  Lea,  633.     See   State  u.  Feasel,  74  That  the  indictment  must  aver,  under 

Mo.  524.    And  as  to  English  statute,  such  a  statute,   ''for  the  purpose  of 

see  gupra^  §  1759.  prostitution"  see  Osborn  v,  State,^  bl 

Under  the  California  statute,  where  Ind.  626.     That  the  meaning  of  pros- 

the    word    used    is     "take,"  it    is  ti tution  is  a  question  of  law,  see  State 

enough    if   improper  solicitations  are  v,  Bieroe,  27  Conn.  319. 
proved  to  have  been  employed.   People        *  Com.  v.  Whitaker,  131  Mass*  224. 

V.  Marsliall,  69  Cal.  386 ;  People  v.  Supra,  §  1757. 

*  Com.  V.  Johnson,  19  Blatch.  257. 
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BUBUiIKa. 


[§  1767. 


CHAPTER  XXXVI. 


DUELLING. 


I.  RKQUismn  of  Oftsnok. 

A  duel  te  a  concerted  fight  with 

deadly  weapons  for  satiflfactlon 

of  honor,  §  1T67. 
Sending    challenge    Is   a   mlade- 

meanor  at  common  law,  §  1768. 
By  statute  specific  penalties  are 

inflicted,  §  1769. 
The  combat   most  be    premedi- 
tated, §  1770. 
Deadly  weapons  must  be  intended, 

§1771. 
Challenge  must  be  for  satisfaction 

of  honor,  §  1773. 


Persons  provoking  challenge  are 
indictable  at  common  law,  § 
1778. 

No  defence  that  duel  was  to  be 
fought  extra-territorially,  §  1774. 

All   concerned   are  principals,  § 
1774  a. 
II.  Indictmsnt. 

Challenge  need  not  be  specially 
pleaded,  §  1775. 

Statute  must  be  followed,  §  1776. 
III.  Eyidbncb, 

Challenge  may  be  Inferred  from 
facts,  §  1777. 

Admissions  of  seconds  are  evi- 
dence, §  1778. 


I.  REQUISITES  OF  OFFENCE. 

§  1767.  A  DUEL  is  a  concerted  fight  between  two  persons,  with 
deadly  weapons,  the  object  of  which  is  claimed  to  be  the 
satisfaction  of  wounded  honor.^    To  the  Romans  and  concerted 
Greeks  it  was  unknown,  though  with  them,  as  with  the   fo'the"*^^* 
Jews,  the  usage  existed  of  committing  the  settlement  of  satisfaction 
national  or  tribal  quarrels  to  two  champions  who  were  to 
decide  the  question  in  a  single  fight.     To  such  encounters,  as  well  as 
to  the  fights  of  voluntary  champions  in  public  games,  the  ordinary 
laws  of  homicide  did  not  apply :  ^^  Quia  gloriae  causa  et  yirtutis, 
non  iniuriae  causa  Yidetur  damnum  datum."     But  this  was  because 
such  contests  were  engaged  in  for  public  purposes  and  under  public 


1  The  English  Draft  Code  of  1S79 
contains  the  following  : — 

''Every  one  shall  be  gnilty  of  an 
indictable  offence,  and  shall  be  liable 
upon  conviction  thereof  to  one  year's 
imprisonment  with    hard    labor,  who 


challenges,  or  knowingly  carries  any 
challenge,  to  or  endeavors  by  any 
means  to  provoke  any  person  to  fight 
a  duel,  or  endeavors  to  provoke  any 
person  to  challenge  any  other  person 
toflght  adnel." 
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§  1769.]  OBiHBS.  [book  il 

Banction.  There  can  be  no  question  that  if  two  individuals,  to 
redress  private  wrongs  or  insults,  had  coollj  agreed  to  fight  with 
deadly  weapons,  the  death  of  either  party,  had  it  resulted,  would 
have  been  considered  murder. 

§  1768.  Duels,  in  their  modem  sense,  took  their  origin  from 
the  chivalric  idea  inherent  in  feudalism;  an  idea  which  treated 
knightly  honor  as  a  quality  so  delicate  and  precious  that  an  insult 
to  it  could  only  be  satisfied  by  an  appeal  to  arms.  Naturally, 
therefore,  the  feudal  jurisprudence  treated  duelling  with  indulgence  ; 
and  hence  when  we  search  the  old  English  common  law,  the  only 
utterances  on  this  point  that  we  can  find  are  ambiguous  or  apologetic. 
The  canon  law,  however,  spoke  with  unequivocal  sternness.  To 
that  law  there  was  no  distinction  between  gentle  and  simple,  between 
knight  and  serf;  and  the  condemnation  it  pronounced  on  the  serf 
who  killed  another  serf  in  a  vulgar  but  premeditated  fight,  it  pro- 
nounced on  the  knight  who  killed  another  knight  in  a  duel  conducted 
according  to  all  the  rules  of  chivalry.  ^^  Detestabilis  duellorum 
usus,  fabricante  diabolo  introductus,  et  omenta  corporum  morte  ani- 
marum  etiam  pemiciem  lucretur."^  Grradually  this  principle  worked 
itself  from  the  English  ecclesiastical  to  the  English  com- 
chaiieiige  ^^^  ^^^  courts,  till  the  doctrine  was  reached,  that  to 
a  miede-       g^^^  ^  challenire  is  a  misdemeanor  at  common  law,  even 

meanor  at  ®  ,  ' 

common       though  the  challenge  be  declined ;'  and,  as  already  ex- 
pressed, that  killing  in  a  duel  is  murder,  and  that  all  per- 
sons engaged  in  preparing  the  duel,  if  assisting  at  the  death,  are 
principals,  if  absent,  accessaries  before  the  fact.' 

§  1769.  But  this  view,  as  already  seen,^  it  has  been  found  im- 
practicable to  carry  into  uniform  practice,  even  where 
f^cific"**     death  results,  and  where  the  party  who  strikes  the  fatal 
penalties      blow  is  defendant.     Still  greater  is  the  difficulty  when 

Inflicted.  ,  _  .  .  ,  1        XL  tx  .  i.      1 

the  seconds  are  on  trial,  or  when  the  result  was  not  fatal. 

>  Acta  oonc.  Trld.  1662;  Decret.  de  reader,  who  seeks  to  examine  the  his- 
reform,  cap.  xix.  This  is  but  a  con-  torj  of  the  law  in  this  connection,  will 
densation  of  the  old  canon  law.  find   materials  in  Quintns,   Diss,   de 

>  R.  V.  Langlej,  2  Ld.  Raymond,  Duello,  etc.,  Groning.  1S30;  Gneist, 
1029 ;  R.  V.  Phillips,  6  East,  464 ;  R.  der  Zweikampf,  1848 ;  Pajos,  Essai 
V.  Youn^,  8  C.  &  P.  644.  See  Dnel  sar  la  Repression  du  Duel,  Paris, 
Case8,2How.  St.  Tr.  1033, 1047;  Smith  1863;  Sabine's  Notes  on  Duels  and 
V.  SUte,  1  Stew.  506  ;  SUte  v.  Perkins,  Duelling,  1860. 

6  Blackf.  20.  *  Supra,  §  482. 

*  See   rapra,    §    215.    The   curious 
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CHAP.  ZXXYI.]  DIALLING.  [§  1771. 

Hence  a  series  of  statutes  have  been  passed,  assigning  specific  and 
graduated  punishments  to  those  sending  challenges,  and  those  con- 
cerned in  arranging  or  abetting  duels.  It  is  with  these  statutes  we 
have  at  present  to  do,  touching  only  on  certain  generic  features 
which  are  common  to  all. 

§  1770.  We  must  distinguish  between  the  duel  and  the  rencontre, 
which  is  a  sudden  fight,  springing  up  when  the  parties 
are  in  hot  blood,  and  when  there  is  no  time  to  cool  be-   ^t^,^^^' 
tween  the  provocation  and  the  summons  to  fight  and  the  ^^°^^^' 
fight  itself.    Hence  the  statutes  against  challenges,  con- 
strued strictly,  do  not  apply  to  fights  demanded  in  hot  blood  by  a 
party  or  his  friends.     Such  demands  are  governed  by  the  rules  of 
the  common  law,  as  defined  in  riotous  homicide,  or  homicide  in 
sudden  quarrels.^     And  if  no  physical  injuries  ensue,  the  partici- 
pants are  indictable  for  affrays  or  attempts. 

§  1771.  Challenges  to  fight  with  weapons  not  deadly,  e.  ^.,  with 
fists,  do  not  come  under  the  duelling  statutes,  though 
indictable  at  common  law  as  attempts,  or  as  breaches  of  ^^^^3 
the  public  peace  ;'  and  so  where  a  challenge  is  intended  P"^^,^ 
as  a  joke,  or  where  the  weapons  to  be  used  are  intended 
by  the  challenging  party  to  be  harmless,  and  are  so  known  to  the 
other  parties.'    Yet  if  the  principals  intend  to  use  deadly  weapons, 
it  is  no  defence  that  the  pistols  are  by  a  subsequent  trick  of  the 
seconds,  unknown  to  the  principals,  loaded  only  with  blank  cart- 
ridges.^   But  it  is  not  requisite,  to  constitute  the  offence,  that  any 
special  weapons  should  be  used.     Hence  under  this  head  may  be 
classed  what  a  German  expositor*  styles  the  ^^  Amerikanische  Duell," 
t.  e.,  a  drawing  lots  as  to  which  of  two  parties  shall  die,  as  a  satis- 
faction to  the  wounded  honor  of  one  of  them. 

So  far  as  concerns  the  challenge,  it  is  no  matter  in  what  terms  it 
is  couched.  If  it  be  an  invitation  to  fight  with  deadly  weapons, 
the  case  is  covered  by  the  statute,  no  matter  how  artful  may  be  the 
disguise.* 

1  Sttpra,  §§  396,  455.  •  Com.  v.  Hart,  6  J.  J.  Marsh.  119. 

*  Com.  V.  Whitehead,  2  Boat.  Law        *  See  ntpra,  §§  173  ei  aeg. 
Rep.  148 ;  State  v.  Farrier,  1  Hawks,        *  HolzendoriTB  Edqjo.  ii.  721. 
487  ;  State  v.  Taylor,  3  BreT.  243.    See        «  Infra,  $  1777 ;  State  v.  Perkins,  6 

Aulger  V.  People,  34  lU.  486  ;  Com.  v.  Blaokf.  20 ;  Com.  t;.  Hart,  6  J.  J.  Marsfi. 

Tibbe,  1  Dana,  524.  119 ;  Com.  v.  Tibbs,  1  Dana,  524 ;  Com. 
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§  1773.]  CRIMES.  [BOOK  II. 

§  1772.  Suppose,  in  a  foundering  boat,  a  passenger  proposes  that 
lots  should  be  drawn  as  to  who  should  be  oast  overboard, 

Sist  b^or  i°  ^^^^  ^  ^^^^^  ***«  ^^^  ^  This  would  not  be  a 
Mi^facUon   challenge  under  the  duelling  statutes,  and  it  might  be 

claimed  to  be  excusable  at  common  law.^  But  the  term 
^^  honor,"  even  when  used  in  statutes,  must  not  be  construed  too 
scantily.  Wherever  one  man,  except  under  legal  necessity,  chal* 
lenges  another  to  single  combat  with  deadly  weapons,  to  redress 
any  injury,  real  or  fancied,  to  self,  there  the  case  is  met. 

§  1773.  A  duellist,  desiring  himself  to  escape  the  penalties  of 
Penons  ^^^  Statutes,  who  succeeds  by  skilful  insults  in  provoking 
ch^iienire^  another  to  challenge  him,  may  be  responsible  at  common 
ftreiodict-  law.  It  would  be  a  gross  injustice  in  such  a  case  to 
common  punish  tde  challenger,  who  is  really  the  assailed  party, 
^^^*  and  to  let  the  challenged  party,  who  is  reallv  the  assail- 

ant, go  free.  Under  the  statutes,  the  latter  may  not  be  reached  ]* 
but  the  common  law  here,  as  elsewhere,  penetrates  to  the  merits, 
and  holds  that  he  who  thus  designedly  provokes  a  challenge  is  guilty 
of  an  indictable  offence.* 

V,  Pope,  3  Ibid.  418 ;  State  v.  Farrier,  as  those  vrho  knowingly  oany,  them. 

1  Hawks,  487  ;  State  r.  Tajlor,  3  Brev.  Upon  the  same  principle,  employing 

243 ;  Herriott  v.  State,  1  McMnll.  126 ;  words  or  writings  for  the  purpose  of 

Ivey  V.  State,  12  Ala.  276.  provoking  another  to  send  a  challenge, 

>  Supra,  §  95.  where  the  tendency  is  direot  and  mani- 

*  Ck)m.  V.  Tibbe,  1  Dana,  624.  fest,  is  equally  indictable,  even  though 

*  Supra,  §  179  ;  1  Gabbett  Crim.  Law,  the  provocation  should  fail  in  its  ob- 
66  ;  1  Hawk.  P.  C.  ss.  18,  19  '/I  Dea-  ject.  And  no  previous  misconduct  on 
con  Grim.  Law,  219 ;  Boothby  Crim.  the  part  of  the  Individual  challenged 
Law  (ed.  1854),  60.  See  R.  v.  Rioe,  3  or  provoked  will  form  a  defence  against 
East,  581 ;  R.  v.  Phillips,  6  Ibid.  464 ;  such  indictment,  so  as  to  entitle  the 
R.  V,  Cuddy,  1  C.  &  ^.  210 ;  R.  v.  defendant  to  an  acquittal,  although  it 
Young,  8  C.  &  P.  644;  State  v.  Farrier,  will  weigh  with  the  court  in  determin- 
1  Hawks.  487 ;  State  v.  Taylor,  1  Const,  ing  the  sentence.  Where,  indeed,  a 
Rep.  107 ;  3  Brev.  243.  That  all  con-  party  challenged  applies  to  the  Court 
cemed  are  liable,  see  cases  just  cited,  of  Queen's  Bench  for  a  criminal,  infor- 
and  see  Com.  v,  Lambert,  9  Leigh.  603 ;  mation,  that  extraordinary  remedy  will 
Cullen  V.  Com.,  24  Grat.  624.  not  be  granted,  if  he  shall  appear  to 

**  Challenges  to  break  the  peace  by  have  given  provocation  to  his  adver- 

flghting,"  says  Mr.  Talfourd,  in  his  sary,  but  he  will  be  left  to  indict  at  the 

edition  of   Dickinson's  Quarter    Ses-  assizes  or  session.    The  punishment, 

sions  (p.  325),  *'  are  indictable  as  mis-  on  conviction,  is  fine  or  imprisonment, 

demeanors,  as  well  in  those  who  send,  or  both,  at  the  discretion  of  thetx>urt." 
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CHAP.  XXZYI.]  DUBLLIKa.  [§  1775. 

§  1774.  Where  a  challenge  is  given  in  one  State  to  fight  a  duel 
in  another  State,  the  offence  of  challeDnng  is  continuous, 
and  may  be  tried  in  either  jurisdiction  ;^  though  if  the   that  duel  is 
challenge  be  in  writing,  it  may  be  expedient,  in  the  ^ou^i^tez. 
jurisdiction  of  consummation,  to  charge  the  offence  as  an   tra-territo- 
oral  renewal.    Clearly  a  challenge  to  fight  in  another 
State  is  penally  cognizable  in  the  State  in  which  the  challenge  is 
issued.'   Nor  is  it  necessary  to  prove  that  the  challenge  ever  reached 
its  destination.' 

§  1774  a.  All  who  are  concerned  in  a  duel  are  respon-   ^^^  ^^^ 
sible  under  the  limitations  heretofore  stated  as  applying  cerned  are 

,        _  -  respoDsir 

to  pnncipal  and  accessary.^  bie. 

II.   INDICTHfENT. 

§  1775.  A  written  letter,  if  merely  the  inducement  or  introduc* 
tion  to  an  oral  communication,  conveying  a  challenge, 
need  not  be  set  forth.  Thus  where  T.,  in  a  letter  to  N.,  need  notbe 
used  expressions  implying  a  challenge,  and  by  a  post-  pi^^ed'! 
script  referred  N.,  the  challenged  party,  to  one  H.  (the 
bearer  of  the  letter),  if  any  further  arrangements  were  necessary, 
it  was  held  that  the  letter  was  only  evidence  of  the  challenge,  and 
need  not  be  specially  pleaded ;  and  that  N.  might  give  testimony 
of  the  conversation  between  H.,  the  bearer  of  the  letter,  and  him- 
self.' Even  when  a  statute  makes  sending  a  challenge  indictable,  it 
has  been  held  not  necessary  to  set  out  a  copy  of  the  challenge ;' 
and  if  an  attempt  be  made  to  set  out  in  the  indictment  a  copy,  and 
it  varies  slightly  from  the  original,  as  by  the  addition  or  omission 
of  a  letter,  no  way  altering  the  sense,  it  has  been  said  that  such 
variance  after  verdict  is  cured.^  To  set  forth  the  substance,  when 
the  challenge  is  partly  oral,  is  enough.' 

^  See  wpra,  §  288.  Leiglif  <$03.  As  to  anrgeonsi  see  Cnllen 

*  R.  V.  Williams,  2  Camp.  506 ;  SUte    v.  Com.,  24  Grat.  624. 

v.  Taylor,  3  Brev.  243 ;  1  Tr.  Const.  *  State  v.  Taylor,  vt  supra. 

Rep.  107;  Harris  v.  State,  68  Ga.  332;  «  Brown  v.  Com.,  2  Va.  Cas.  516. 

SUte  V,  Farrier,  1  Hawks,  487.     See  ^  State  v.   Farrier,   1   Hawks,   487. 

Ivej  V.  State,  12  Ala.  276.  See  Heffren  v.  Com.,  4  Met.  (Ky.)  5; 

•  R.  •.  Williams,  mpra.  Ivey  v.  SUte,  12  AU.  276 ;   Com.  r. 
«  Supra,  K  215,  482 ;  R.  v.  Taylor,  Tibbs,  1  Dana,  524. 

L.  R.  2  C.  C.  147 ;  Com.  v.  Lambert,  9       •  Irey  v.  SUte,  12  Ala.  276. 
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§  1778.]  OBiMBS.  [book  il 

§  1776.  Where  a  statute  makea  it  a  misdemeanor  to  challenge 
another,  the  indictment  must  charge  that  the  defendant 

St&tntd 

mast  be  challenged ;  it  is  not  enough  that  he  wrote,  sent,  and 
followed.      oflFered  a  paper  he  intended  as  a  challenge.* 

Expressing  a  readiness  to  accept  a  challenge  does  not  amount  to 
challenging  under  the  statute.* 

III.   EVIBBNCE. 

§  1777.  No  set  phrase  is  necessary  to  constitute  a  challenge  to 
fight  with  deadly  weapons,'  nor  is  a  writing  necessary.^ 
may  t^°ui-        The  note  or  letter  sent  by  one  party  to  the  other,  and 
fa^f  ^"'^   parol  testimony  in  explanation,  are  admissible  as  evi- 
dence.* 
The  jury  is  to  decide,  under  advice  of  the  court,  whether,  from 

all  the  circumstances,  there  has  been  a  challenge  within  the  statute.* 
Admission  ^  1778.  Concert  being  proved,  it  need  scarcely  be 
of  seconds    added  that  the   admissions  of  a  second  are  evidence 

avA  (*vl» 

dence.  against  the  principal ;  and  vice  verM? 

I  state  V.  Oibbons,  1  South,  40.  or  farther  setting  out  the  defendant's 

<  Ck)m.  V.  Tibbfl,  1  Dana,  524.  acts.    Com.  v.  Welsh,  7  Oraj,  324. 

An  indictment  under  the  Massaohu-  *  See  for  cases  tupra^  §  1771. 

setts  Stat.  1849,  o.  49,  §  1,  is  sufficient,  <  SUte  v.  Perkins,  6  Blackf.  20.    iS^- 

which  alleges  that  the  defendant,  at  a  pra,  §  1775. 

time  and  place  named,   ''by  and  in  *  Supra^  §   1775;  R.  v. 'England,  2 

pursuance  of  a  previous  appointment  Leach,  767. 

and  arrangement  made  to  meet  and  *  Com.  i;.  Hart,  6  J.  J.  Marsh,  119 ; 

engage  in  a  flght  with  another  person.  State  v.  Strickland,  2  N.  &  HcC.  181  ; 

to  wit,  with  one  J.  S.,  did  meet  and  Herriott  v.  State,  1  McMuU.  126 ;  Gor- 

engage  in  a  flght  with  the  said  J.  S.,"  don  v.  State,  4  Mo.  375. 

without  further  Charging  what  preri-  ^  State  v.  Dnpont,  2  McCord,  334 ; 

ous  appointment  or  arrangement  was  Whart.  Crim.  Bv.  §  698. 

made,  or  when  or  where,  or  b/  whom, 

660 


PART  IV. 
OFFENCES  AGAINST  GOVERNMENT, 


CHAPTER  XXXVn, 


TREASON. 


I.  Treason    against     thx    United 

States. 
Constitution    and     Statutes, 

§  1782. 
Constltatlonal  and  stBtatory  defi- 
nition of  treason,  §  1782. 
PanlBtament,  §  178S. 
Misprision,  §  1784. 
Seditious  conspiracy,  {  1780. 
Enlisting  persons  to  serve  against 

U.  S.,  §  1786, 
Offence  of  persons  so  enlisted,  $ 

1787. 
Aiding  in  rebellion,  §  1788. 
Corresponding  with  foreign  gov- 

emment,  §  1789. 
Judicial  Rulings. 
Treason  consists  in  levying  war  or 

in  adhering  to  enemies,  §  1790. 
1.  Levying  War. 
Term  to  be  accepted  in  its  prior 

Judicial  meaning,  §  1791. 
All  concerned  in  levying  war  are 

principals,  §  1792. 
Bat  there  must  be  an  overt  act  of 

war,  i  1793. 
Number  engaged  is  not  material, 

§1794. 
Direct  levying  of  war  is  attack  on 

government  forces  or  ports,  § 

1795. 
Con9trt*ciive  is  where  it  Is  intended 

to  effect  changre  in  government 

by  force,  §  1796. 
But  war  to  effect  private  ends  is 

not  treason,  $  1797. 
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Not  necessary  to  treason  that  a 
battle  shonld  be  fought,  §  1796. 

Belligerent  insurgents  are  not  in- 
dictable for  treason,  §  1799. 

Belligerent  rights  do  not  protect 
illegitimate  warfare,  §  1800. 
2.  Adhering  to  Enemiet  of  the  United 
Statee, 

This  clause  does  not  cover  aid  or 
sympathy  given  to  a  rebellion, 
§  1801. 

Otherwise  as  to  aid  given  to  hostile 
foreign  SUte,  §  1802. 

Obedience  to  de  facto  government 
is  a  defence,  §  1808. 

So  of  coercion,  $  1808  a. 

Home  government  may  punish  sub- 
jects for  political  offences  abroad, 
§1804. 

And  BO  for  intra-territorial  offences  • 
by  aliens,  §  1805. 
8.  Indictment, 

Overt  acts  must  be  laid  In  indict-, 
ment,  §  1806. 
4.  Eoidenee, 

Confederacy  must  be  proved,  $• 
1807. 

Must  be  two  witnesses  to  one  overt 
act,  §  1808. 

Confessions  admissible  as  corrobo-- 
rations,  $  1809. 

Place  of  overt  act  has  jurisdiction, . 
$  1810. 

No   defence  that    defendant  be- 
lieved he  was  exercising  a  right, . 
§  1811. 
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n.  Treason  against  thb  Partichjlab 
Statbs. 

Such  treason  is  an  offence  at  com- 
mon law,  §.1812. 

Does  not  necessarily  include  trea- 
son against  the  U.  8.,  §  1818. 

But  does  include  all  treason  against 
gOTemmcDt  except  such  as  Is 
aimed  at  U.  8.,  §  1815. 


Otherwise  when  U.  8.  interposes, 
§  1816. 

Is  not  absorbed  in  treason  against 
U.  8.,  §  1817. 

Covers  cases  of  open  attacks  on 
8tate  goyemment,  §  1818. 

Analogies  from  foreign  jurispru- 
dences, §  1819. 


I.   TREASON  AGAINST  THE  UNITED  STATES. 
CONSTITUTION  AND  STATUTES. 

§  1782.  ^^  Treason  against  the  United  States  shall  consist  only 

in  levying  war  against  them,  or  in  adhering  to  their 

Definition     enemies,  giving  them  aid  and  comfort.^    No  person  shall 

an  proo .     y^^  convicted  of  treason  unless  on  the  testimony  of  two 

witnesses  to  the  same  overt  act,  or  on  confession  in  open  court."' 

<<  Every  person  owing  allegiance'  to  the  United  States,  who 
levies  war  against  them,  or  adheres  to  their  enemies,  giving  them 
aid  and  comfort  within  the  United  States  or  elsewhere,  is  guilty  of 
treason."* 

§  1783.  '^  Every  person  guilty  of  treason  shall  suffer  death ;  or, 
Punish-  &t  the  discretion  of  the  court,  shall  be  imprisoned  at  hard 
^^^^'  labor  for  not  less  than  five  years,  and  fined  not  less  than 

ten  thousand  dollars,  to  be  levied  and  collected  out  of  any  or  all  of 
his  property,  real  and  personal,  of  which  he  was  the  owner  at  the 
time  of  committing  such  treason,  any  sale  or  conveyance  to  the  con- 
trary notwithstanding ;  and  every  person  so  convicted  of  treason 
shall,  moreover,  be  incapable  of  holding  any  office  under  the  United 
States."* 

>  A    rebel,  being  a  citlsen  of  the  (U.  8.  Cir.  Ct.  Cal.  1863;  Field  and 

United  States,  cannot  be  viewed  as  an  Hoffman,  JJ.).    See  tn/ra,  §  1795. 

enemy  under  the  Constitution  of  the  '  Const.  U.  8.  art.  3,  §  3,  d.  1. 

United  States  ;   and  henoe  a  oonvio-  *  As  to  allegiance,  see  tupra,  §  282 ; 

tion  of  treason,  in  promoting  a  rebel-  Sprague,  J.,  23  Law  Rep.  705 ;  U.  8.  v« 

lion,  cannot,  it  has  been  held,  be  sns-  Villato,  2  Dall.  370. 

tained  under  that  branch  of  the  con-  *  Rev.  Stat.  §  5331. 

stitutional    definition  which  includes  Members  of  Congress  guilty  of  trea- 

*'  adhering  to  their   enemies,  giving  son  are  liable  to  arrest.    Const,  art.  1, 

them  aid  and  comfort."     But  such  a  §  6. 

rebel    may  be    convicted    under    the  *  Rev.  Stat.  §  5332. 

phrase  relating  to  "levying  war."  U.  The  questions  of  oonfisoation,  under 

B.  V.  Greathouse,  2  Abb.  U.  S.  364  this  statute,  are  discussed  in  Miller  v. 
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§  1784.  ^^  Every  person  owing  allegiance  to  the  United  States, 
having  knowledge  of  the  commission  of  any  treason 
against  them,  who  conceals,  and  does  not  as  soon  as  may 
be  disclose  and  make  known  the  same  to  the  President,  or  to  some 
judge  of  the  United  States,  or  to  the  governor,  or  to  some  judge  or 
justice  of  a  particular  State,  is  guilty  of  misprision  of  treason,  and 
shall  be  imprisioned  not  more  than  seven  years,  and  fined  not  more 
than  one  thousand  dollars."' 

§  1785.  ^^  If  two  or  more  persons  in  any  State  or  territory  con- 
spire to  overthrow,  put  down,  or  to  destroy  by  force,  seditious 
the  government  of  the  United  States,  or  to  levy  war  c^^'^^P^^cy. 
against  them,  or  to  oppose  by  force  the  authority  thereof ;  or  by 
force  to  prevent,  hinder,  or  delay  the  execution  of  any  law  of  the 
United  States ;  or  by  force  to  seize,  take,  or  possess  any  property 
of  the  United  States,  contrary  to  the  authority  thereof ;  each  of 
them  shall  be  punished  by  a  fine  not  less  than  five  hundred  dollars 
and  not  more  than  five  thousand  dollars,  or  by  imprisonment  with 
or  without  hard  labor,  for  a  period  not  less  than  six  months  nor 
greater  than  six  years,  or  by  both  such  fine  and  imprisonment."' 

§  1786.  "  Every  person  who  recruits  soldiers  or  sailors  within 
the  United  States,  to  engage  in  armed  hostility  agunst 
the  same,  or  who  opens  within  the  United   States  a  ^^i^nsU) 
recruiting  station  for  the  enlistment  of  such  soldiers  or  "^'T®  .  ^. 

°  ,  Bc;alD8t  the 

sailors,  to  serve  in  any  manner  in  armed  hostility  against   united 
the  United  States,  shall  be  fined  a  sum  not  less  than  two 
hundred  dollars  nor  more  than  one  thousand  dollars,  and  imprisoned 
not  less  than  one  year  nor  more  than  five  years."' 

§  1787.  ^^  Every  soldier  or  sailor  enlisted  or  engaged  within  the 
United  States,  with  intent  to  serve  in  armed  hostility 

Pnnifih« 

against  the  same,  shall  be  punished  by  a  fine  of  one   ment  of 
hundred  dollars,  and  by  imprisonment  not  less  than  one   e^xJ^tin^. 
nor  more  than  three  years."^ 

U.  S.,  11  WaU.  268 ;  SemmeB  v.  U.  S.,    Cases,  1  Woods,  221 ;  U.  S.  v.  Traot  of 

91  U.  S.  21 ;  Wallaok  v.  Van  Riswick,    Und,  Ibid.  475. 

92  Ibid.  202 ;  Windsor  v.  McVeigh,  93        *  Rev.  Stat.  §  5336. 

Ibid.  274.  See  Rev.  Stat.  §§  5518,  5520 ;  Lange, 

■  Rev.  Stat.  §  5333.  e:rparf0,18  Wall.163.  For  revenue  oases 

As  to  misprision,  see  U.  S.  v.  Wilt-    nnder  this  statute,  see  supra,  §  1372. 

berger,    5    Wheat.    76 ;     Ck>iifisoation       *  Rev.  SUt.  §  5337. 

*  Rev.  Stat.  §  5338. 
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§  1788.   ^'  Every  person  who   incites,  sets  on  foot,  asrists,  or 
engages   in    any   rebellion  or  insurrection  against  the 
re^K     authority  of  the  United  States,  or  the  laws  thereof,  or 
gives  aid  or  comfort  thereto,  shall  be  punished  by  im- 
prisonment of  not  more  than  ten  years,  or  by  a  fine  of  notmore  than 
ten  thousand  dollars,  or  by  both  of  said  punishments,  and  shall  more- 
over  be  incapable  of  holding  any  office  under  the  United  States."^ 
§  1789.  The  Act  of  January  30, 1799,  §  1,«  makes  it  an  indict- 
able offence  for  a  citizen  of  the  United  States  to  corres* 

Corres-  j      .       * 

ponding  pond  With  foreign  governments,  with  intent  to  influence 
eign  gov.  their  controversies  with  the  United  States,  or  to  defeat 
ernmenu.  ^^  measures  of  the  government  of  the  United  States, 
and  to  aid  and  abet  such  correspondence.  This,  however,  is  not  to 
prohibit  application  for  redress  of  injuries.' 

§  1790.  By  the  definition  of  treason  in  the  Constitution,  it  is 

limited,  as  will  be  perceived,  in  the  first  place,  to  the 

consista  In    levying  of  war  against  the  United  States,  and  secondly, 

wirofin      ^  adhering  to  the  enemies  of  the  United  States,  giving 

adhering  to  them  aid  and  comfort.* 

enemies. 

1.  Levying  War. 

§  1791.  ''  The  term,"  said  Marshall,  G.  J.,  in  Burr's  Case,  '<  is 
not  the  first  time  applied  to  treason  by  the  Constitution 
Mc^t^  ^  ^^  ^^^  United  States.  It  is  a  technical  term.  It  is  used 
to^tT^  rio  *'™  *  ^^''y  ^^^  statute  of  that  country  whose  language  is 
judicial  our  language,  and  whose  laws  form  the  substratum  of 
mean  ng.      ^^^  laws.    It  is  scarcely  conceivable  that  the  term  was 

1  ReF.  Stat:  1878,  §  5334.  highest  of  crimes  known  to  the  State." 

This  section  repeals  the  prior  acts  on  Field  and  HolTman,  JJ.    Chapman's 

the  same  topic,  only  so  far  as  concerns  Case,  San  Francisco,  1863. 

the  pnnishment  imposed ;   and  after  >  Bright.  Dig.  203,  and  fonnd  in  a 

its  passage,  the  death  penalty  cannot  condensed  shape  in  Rev.  Stat.  U.  B.  § 

he  inflicted  on  those  convicted  of  en-  5335. 

gaging  in  rehellion.    "  The  defendants  *  This  statute  has  been  disonssed  in 

are  therefore,  in  fact,  on  trial,  for  trea-  a     prior    chapter.      Supra^    §§  274, 

son  ;  and  they  haye  had  all  the  pro-  284,  n. 

tection  and  privileges  allowed  to  par-  «  2  Federalist,  No.  43 ;  4  Tncker's 

ties  accused  of  treason,  without  being  Black.    App.    12 ;    Charge   of  Judge 

liable,   in  case  of  conviction,   to  the  Wilson,  7  Carey's  Am.  Museum,  40 ;  3 

penalty    which    all     other    civilised  Story's  Const.  Law,  §  1794;  Charge 

nations  have    awarded    to  this,  the  on  Law  of  Treason,  1  Story  R.  614. 
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not  employed  by  the  framers  of  our  Constitution  in  the  sense  which 
has  been  affixed  to  it  by  those  from  whom  wo  borrowed  it.  So  far 
as  the  meaning  of  any  terms,  particularly  terms  of  art,  is  com- 
pletely ascertained,  those  by  whom  they  are  employed  must  be 
considered  as  employing  them  in  their  ascertained  meaning,  unless 
the  contrary  is  proved  by  the  context.  It  is  said  this  meaning  is 
to  be  collected  only  from  adjudged  cases.  But  this  position  cannot 
be  conceded  to  the  e^nt  in  which  it  is  laid  down.  The  superior 
authority  of  adjudged  cases  will  never  be  controverted.  But  those 
celebrated  elementary  writers  who  have  stated  the  principles  of  the 
law,  whose  statements  have  received  the  common  approbation  of 
legal  men,  are  not  to  be  disregarded.  Principles  laid  down  by.  such 
writers  asOoke,  Hale,  Foster,  and  Blackstone,  are  not  lightly  to  be 
rejected.  These  books  are  in  the  hands  of  every  student.  Legal 
opinions  are  formed  upon  them,  and  those  opinions  are  afterwards 
carried  to  the  bar,  the  bench,  and  the  legislature.  In  the  exposition 
of  terms,  therefore,  used  in  the  instruments  of  the  present  day  the 
definitions  and  the  dicta  of  these  authors,  if  not  contradicted  by 
adjudications,  and  if  compatible  with  the  worils  of  the  statute,  are 
entitled  to  much  respect."^ 

Yet  there  is  a  limitation  in  these  expressions  which  does  not  at 
first  sight  appear.  The  old  meaning  of  terms,  when  used  in.  a  new 
constitution  or  statute,  is  to  be  received  when  '^compatible  with 
the  words  of  the  statute."  If  the  statute  itself,  in  its  context, 
make  that  allowable  which  by  the  old  terms  was  penal,  then  the 
old  judicial  definitions  are  to  be  accepted  only  so  far  as  they  apply 
to  that  portion  of  the  subject  which  remains  penal.  Hence,  from 
the  old  English  definition  of  '^  levying  war,"  we  must  strike  out  all 
that  relates  to  offences  directed  against  the  sovereign  individually ; 
and  all,  as  will  presently  be  seen,  that  relates  to  the  resistance  to 
laws  so  far  as  such  resistance  is  not  aimed  at  the  overthrow  of  the 
government.  On  the  other  hand,  the  old  limitations  requiring  mili- 
tary array  are  no  longer  requisite,  since  it  may  be  as  much  treason 
for  a  few  persons  to  attempt  to  destroy  by  dynamite  public  buildings 
with  their  occupants  as  to  bombard  such  buildings  in  battle.' 

>  2  Barr's  Trial,  401 ;  4  Cranob,  470.  be  something  which  came  within  the 

See  U.  8.  v.  Fries,  C.  C,  April,  1800—  fair  oonstruotion  of  the  words  Mevj- 

Pamph.;  Whart.  St.  Tr.  656.  ing  war*  to  make  oat  the  indictment 

*  In  R.  r.  Gallagher,  London  Law  against  the  prisoners.  They  mnst  be 
Times,  June  16,  1883,  p.  133,  Lord  proved  to  have  been  gniltj  of  some- 
Coleridge,  C.  J.,  said :   "  There  mast  thing  whioh,  without  violence  of  lan- 
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§  1792.  To  levy  war,  war  is  essential ;  but  if  there  be  an  overt 

All  eon-  ^^^  ^^  ^^^'  ^^^  ^^^  parties  contributing  to  the  common 
cerued  In      design,  of  which  such  overt  act  is  part  execution,  are 

making  •u^  •     •      i 

war  are        responsible  as  principals. 

prindpaiB.        «  fj^^^^^  j^^g^  literally,"  said  Marshall,  C.  J.,  in  the 

Bnrr  trial,  ^^  the  words  ^  levying  of  war'  are  perhaps  of  the  same 
import  with  the  words  raising  or  creating  war ;  but  as  those  who 
join  after  the  commencement  are  equally  the  objects  of  punish- 
ment, there  would  be  probably  a  general  admission  that  the  terms 
also  comprehended  making  war,  or  carrying  on  war.  In  the  con- 
struction which  courts  would  be  required  to  give  these  words,  it  is 
not  improbable  that  those  who  should  raise,  create,  make,  or  carry 
on  war,  might  be  comprehended.  The  various  acts  which  would  be 
considered  as  coming  within  the  term  would  be  settled  by  a  course 
of  decisions ;  and  it  would  be  affirming  boldly  to  say,  that  those 
only  who  actually  constitute  a  portion  of  the  military  force  appear- 
ing in  arms  could  be  considered  as  levying  war.  There  is  no  diffi- 
culty in  affirming  that  there  must  be  a  war,  or  the  crime  of  levying 
it  cannot  exist ;  but  there  would  often  be  considerable  difficulty  in 
affirming  that  a  particular  act  did  or  did  not  involve  the  person 
committing  it  in  the  guilt  and  in  the  fact  of  levying  war.  If,  for 
example,  an  army  should  be  actually  raised  for  the  avowed  purpose 
of  carrying  on  an  open  war  against  the  United  States,  and  subvert- 

gnage  wonld  oome  within  the  words  one  of  them  shonld  destroy  the  prop- 
*  levying  war.*  The  *  levying  of  war'  erty  of  the  Crown,  or  destroy  or  en- 
were  words  general  and  descriptive,  danger  the  lives  of  Her  Majesty's  sab- 
It  was  obvioas  that  war  might  be  levied  jects  by  explosive  materials  snoh  as  it 
in  very  different  ways  and  by  very  was  suggested  had  been  made  use  of, 
different  means  in  different  ages  of  the  and  if  they  were  farther  of  opinion 
world.  And  the  judges  had  never  at-  that  such  acts  had  been  made  out,  then 
tempted  to  say  that  there  could  not  be  the  prisoners  were  guilty  of  treason- 
a  levying  of  war  in  any  other  way  than  felony  within  the  meaning  of  the  Act. 
in  the  way  brought  before  them  in  He  agreed  that  they  were  thrown  back 
earlier  times.  They  had  never  pro-  to  the  words  of  the  earlier  statute,  but 
fessed  or  attempted  to  give  any  ex-  they  must  receive  a  reasonable  inter- 
haustive  definition,  or  say  that  there  pretation.  As  he  had  suggested  in  the 
were  certain  modes  in  which  the  words  course  of  the  argument,  if  three  men 
of  the  statute  should  be  interpreted  or  with  these  explosive  materials  did  the 
that  '  these  were  the  only  fashions  of  same  acts  with  the  same  objects  as  it 
making  war.*  He  was  of  opinion  that  required  3000  men  to  do  in  an  earlier 
it  was  enough  to  say  in  the  present  period,  when  it  was  a  levying  of  war, 
case,  if  the  Jury  should  be  of  opinion  it  seemed  to  him  that  the  acts  of  the 
that  the  prisoners  or  any  of  them  had  three  men  to-day  were  equally  a  levy- 
agreed  among  themselves  that  some  ing  of  war.** 
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ing  their  government ;  the  point  must  be  weighed  very  deliberately, 
before  a  judge  would  venture  to  decide  that  an  overt  act  of  levying 
war  had  not  been  committed  by  a  commissary  of  purchases,  who 
never  saw  the  army,  but  who,  knowing  its  object  and  leaguing 
himself  vdth  the  rebels,  supplied  that  army  with  provisions;  or 
by  a  recruiting  oflScer,  holding  a  commission  in  the  rebel  service, 
who,  though  never  in  camp,  executed  the  particular  duty  assigned 
to  him."^  And  at  common  law  in  treason  all  accessaries  before  the 
fact  are  principals.' 

§  1793.  All  conspirators  in  treason,  therefore,  are  responsible 
as  principals,'  and  hence  are  generally  responsible  for 
every  overt  act.  But  there  must  be  an  overt  act  of  must  be  an 
war,  to  constitute  such  a  levying  war  as  to  involve  the  ^^^  ^^  **' 
parties  in  the  guilt  of  principals.  A  mere  counselling 
of  an  armed  resistance  to  government,  when  war  has  not  ensued, 
in  execution  of  such  counsel,  cannot  be  regarded  as  treason.^  To 
this  extent,  therefore,  must  we  regard  the  doctrine  that  in  treason 
all  are  principals,  and  that  such  persons  are,  xtherefore,  guilty  of 
treason,  as  not  sanctioned  by  the  Constitution  of  ibe  United  States.' 
Hence  mere  counsellors  of  armed  resistance  to  the  government  are 
not  principals  in  treason,  unless  a  war  results ;  and  even  in  case  of 
war  ensuing,  while  they  may  be  guilty  of  a  seditious  conspiracy  for 
instigating  it,  they  are  not  guilty  of  treason,  unless  the  war  stand 
in  direct  causal  connection  with  their  counsels.'  This  position,  so 
far  as  concerns  the  United  States  courts,  is  settled  by  the  fact  that 
the  federal  legislature  has  made  such  conspiracies  a  distinct  offence 
with  a  mitigated  penalty.  When,  however,  war  results,  all  con- 
spiring to  commit  any  overt  act  are  guilty  of  treason,  whether  pre- 
sent or  absent  at  the  overt  act/ 

§  1794.  It  is  now  settled  that  the  number  of  persons  assembled 
is  not  material ;  and  that  a  few  may  complete  the  offence  as  well  as 

>  2  Barr'8  Trial,  401 ;  4  Cranch.  470.  effect  of  the  argnment  of  Marshall,  G. 

See  M^pni,  §§  28^-7 ;  Post.  218 ;  1  Hale,  J.,  in  Barr'e  Case. 

144 ;  Vaaghan's  Case,  580 ;  5  St.  Tr.  •  Supra,  $  152. 

17-39 ;  2  Salk.  634.  '  Whart.   Confl.  of   L.   §$   902-30 ; 

*  Supra,  §  224.  Serg.  on  Const,  c.   32 ;   BoUman,   ex 

*  2  Burr's  Tr.  ut  supra,*  supra,  $§  parte,  4  Cranch,  75 ;  U.  S.  v.  Great- 
224,  287 ;  Whart.  Confl.  of  L.  §§  902-  house,  2  Ahb.  U.  S.  364 ;  People  v. 
30.  Lynch,  11  Johns.  553.    See,  on  this 

«  See  remarks  of  Sprague,  J.,  23  point,  Act  of  March  2,  1867.  Supra,  § 
Boston  Law  Rep.  705.  1356. 

*  Supra,  §  224.    This  is  dearlj  the  667 
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a  thousand,^  when  the  means  adopted  by  the  few  (e.  g.^  dynamite 
applied  to  public  buildings  occupied  by  officers  of  state) 

engaged       ^re  intended  to  break  up  the  government,  and  are  such  as, 

^  mate-     jf  successful,  to  paralyze  for  a  time  its  action.'    But  mere 
sudden  unpremeditated  violence,  by  a  few  individuals, 

or  even  by  a  riotous  mob,  is  not  ^^  war,''  though  it  nuiy  amount  to 

a  seditious  conspiracy  under  the  statute.* 

§  1795.   Levying  of  war,  according  to  the  old  distinction,  is 

Direct  direct  when    the  war  is  levied  directly  against   the 

levyiDg  of  government  with  intent  to  overthrow  it  ;^  such  for  in- 
war  is  an  X      1  •  1  «     ^  111* 

atuck  on  Stance,  as  attacking  the  government  s  forces,  holding 
ernment's  Ag&inst  it  any  of  its  forts*  or  ships,  or  assaulting  the  same, 
forte  ^^        ^'  delivering  them  up  to  rebels  through  treachery.* 

§  1796.  Constructive  levying  of  war,  by  the  old 
ttve  te™^  English  common  law,  is  where  war  is  levied  for  the  pur- 
wbere  it  is  poso  of  producing  chsngcs  of  a  public  and  general  nature 
to  effect  by  an  armed  force  -J  as  where  the  object  is  by  force  to 
govern- ^^  obtain  the  repeal  of  a  statute ;  to  obtain  the  redress  of 
ment  by  ^ny  public  grievance,  real  or  pretended  ;■  to  throw  down 
all  inclosures,  pull  down  all  bawdy-houses,  open  all 
prisons,  or  attempt  any  general  work  of  destruction ;  to  expel  all 
strangers,  or  to  enhance  the  price  of  wages  generally.*  In  this 
country  this  view,  so  far  as  concerns  resistance  to  statutes,  was  at 
first  accepted ;  and  it  was  held  that,  while  to  conspire  to  resist  or 
oppose  the  execution  of  any  statute  of  the  United  States  by  force  is 
a  high  misdemeanor,  if  the  parties  proceed  to  carry  such  an  inten- 
tion  into  execution  by  force,  they  are  guilty  of  treason  in  levying 
war.^®    It  was  also  held  that  to  march  in  arms,  with  a  force 

>  3  Inst.  9.  Gordon's  Case;  21  Ibid.  485,  644;  2 

«  R.  V.  Gallagher,  cited  tupra,  §  1791.  Doug.  690  ;  Hardy's  Case,  24  How.  St. 

•  Supra,  §  1785  ;  infra,  §  1797.  See  Tr.  199 ;  Watson's  Case,  32  Ibid.  431 ; 
R.  r.  School,  26  U.  Can.  Q.  B.  212.  O'Brien's  Case,  1  Town.  St.  Tr.  469. 

*  1  Hale,  131,  132;  Sprague,  i.\  23  »  Foster,  211. 

Law  Rep.  705  ;   R.  v.  Meanj,  10  Cox  •  1  Hawk.  c.  17,  s.  25 ;  1  Hal#,  153; 

C.  C.  506.     See  R.  v.  Davitt,  11  Ibid.  Foster,  211 ;  3  Inst.  9,  10;  R.  v.  Lord 

676 ;  R.  0.  Lynch,  26  U.  Can.  Q.  B.  G.  Gordon,  2  Dongl.  590. 

208.  *  Foster,   214 ;    1   Hale,  132 ;  R.  v. 

*  U.  S.  V,  Greiner,  24  Law  Rep.  92 ;  Bradshaw,  Poph.  122  ;  R.  v.  Messenger, 
4  Phila.  396.  Kel.  70,  79. 

•  3  Inst.  10  ;  Fost.  219  ;  1  Hale,  326,  '«  U.  S.  v.  Fries,  C.  C.  Ap.  1800— 
826.  See  Norfolk's  Case,  1  How.  St.  Paniph. ;  Whart.  St.  Tr.  656 ;  U.  S.  tr. 
Tr.  957 ;  Messenger's  Case,  6  Ibid.  879  ;  Mitchell,  2  Dall.  348 ;  Whart.  St.  Tr. 
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marshalled  and  arrayed,  committing  acts  of  violence  and  devasta- 
tion, in  order  to  compel  the  resignation  of  a  public  officer,  and 
thereby  render  ineffective  an  act  of  Congress,  is  high  treason.^  In 
1851,  however,  in  prosecutions  for  resisting  the  Fugitive  Slave 
Law,  this  doctrine  was  much  narrowed ;  and  it  was  virtually  held 
that  to  make  the  armed  resistance  to  a  public  law  treason,  the 
intention  must  be  to  overthrow  the  government  of  the  United 
States.'  And  this  view  is  required  by  the  terms  of  the  Constitu- 
tion. Breaking  down  inclosures,  or  driving  off  obnoxious  persons 
of  a  particular  class,  or  resisting  a  particular  municipal  statute,  may 
be  acts  of  flagrant  guilt,  but  no  one  of  them  is  itself  levying  war 
against  the  State.' 

182;  Spragne,  J.,  23  Law  Rep.  705.  'The    federal    statu '38  of   1861-2, 

Yet  the  Act  of  March  2,  1867,  treats  though  greatlj  deficient  oo  perspicuity, 

such  executed  conspiracy  as  a  misde-  must  be  construed  as  waking  armed 

meanor.  resistance  to  particular  laws  not  trea- 

1  U.  8.  V,  Vigoly  2  Dall.  346;  U.  S.  v.  son,  but  a  high  misdemeanor,  punish- 

Mitchell,   Ibid.  348;    Whart.   St.    Tr.  able  by  fine  and  imprisonment  as  there- 

182.     In  this  case  the  indictment  was  in  prescribed.    Whether  these  statutes 

for  a  participation  in  the  excise  insur-  were  meant  as  substitutes  for  the  Act 

rectiou  in  Western   Pennsylvania   in  of  1790,  or  as  supplements,  they  do  not 

1794.    The  following  is  part  of   the  on  their  face  show.    The  probability  is 

charge  of  Patterson,  J. :—  that  they  were  drawn  in  haste  to  meet 

''  The  first  question  to  be  considered  particular  emergencies  of  the  civil  war. 
is,  what  was  the  general  object  of  the  It  was  felt  that  to  hold  all  persons  en- 
insurrection.  If  its  object  was  to  sup-  gaged  in  countenancing  the  rebellion 
press  the  excise  oi&ces,  and  to  prevent  to  be  guilty  of  treason,  and,  upon 
the  execution  of  an  act  of  Congress,  prosecution  and  oonviction,  to  sentence 
by  force  and  intimidation,  the  oifence  them  to  be  hung,  would,  by  making 
in  legal  estimation  is  high  treason ;  it  the  crime  national,  prevent  it  from 
is  an  usurpation  of  the  authority  of  the  being  punishable.  Hence  to  the  death 
government ;  it  is  high  treason  by  penalty  was  attached  an  alternative  of 
levying  war.**  fine  and  imprisonment;  and  then  cer- 

*  U.  S.  V,  Hanway,  2  Wall.  Jr.  144 ;  tain  forms  of  modified  treason  were  de- 

and  charges  of  Grier  and  Kane,  JJ.,  as  tached  from  the  general  category,  and 

published  in  the  6th  ed.  of  this  work,  made  subject  to  a  lighter  punishment. 

§§  2726  ei  seq, ;  and  in  5  Clark  Penn.  As  adding  to  this  confusion   may  be 

L.  J.  Rep.  55.     To   the  same  efliect  is  noticed  the  Act  of  March  2,  1867,  which 

the  argument  of  Judge  Brackenridge  deals  with    conspiracies    against    the 

(Brack.   Misc.   495)  and  Judge  Story  government  as  continuing  to  be  con- 

(1  Story  R.  614).     Jnfra,  §  1815.     See  spiracles   (i.  e,    misdemeanors),  even 

U.  S.  V,  Hoxie,  1  Paine,  265 ;  IB.  R.  though  followed    by  overt  acts.      In 

Curtis*s    Life.    174.      Whether    such  such  cases,  the  act  permits  the  venue 

oifence  is  riot  see  nipra,  §  1537.  to  be  laid  in  any  jurisdiction  where  an 
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§  1797.  It  is  in  any  view  now  agreed  that  an  armed  movement 
for  the  purpose  of  throwing  down  the  inclosures  of  a 
^^7pri^  particular  manor,  P&rk,  or  common ;  or  of  carrying  on  a 
^*tb^2S  mere  quarrel  between  private  persons,'  or  of  delivering 
one  or  more  particular  persons  out  of  prison;  or,  by  the 
demonstration  of  force,  of  obtaining  a  mitigation  of  the  punishment 
of  such  prisoners;'  or  of  holding  a  house  by  force  against  the 
sheriff  and  po$M  €omitatu$y*  is  not  treason.^  The  oifetice  must  be 
a  levying  war  with  the  intent  to  overthrow  the  government  as  such, 
not  merely  to  resist  a  particular  statute,  or  to  repel  a  particular 
officer.* 

If  in  the  distinction  just  taken  there  be  a  material  modification  of 
the  old  English  common  law,  this  is  to  be  attributed,  not  merely  to 
a  more  humane  criuunal  policy,  but  to  a  more  enlightened  concep- 
tion of  sovereignty.  In  the  old  law  every  administrative  act  was 
the  act  of  the  sovereign  himself.  He  was  supposed  to  issue  every 
law  that  was  uttered,  whether  it  were  a  law  for  the  .maintenance  of 
his  own  distinctive  authority,  or  a  law  for  the  collection  of  revenue, 
or  a  law  for  the  suppression  of  vagrants,  or  a  law  for  the  preserva- 
tion of  game.  He  was  regarded  as  officially  present,  not  merely 
at  the  head  of  his  armies,  and  at  the  sessions  of  his  courts,  where 
he  was  spoken  of  in  the  old  forms  as  sitting  personally,  but  he  was 
viewed  as  incarnate  in  his  constables  and  his  revenue  officers.  Who- 
ever resisted  any  law,  no  matter  how  little  it  concerned  the  distinc- 
tive maintenance  of  sovereignty,  resisted  the  sovereign  and  was 
guilty  of  treason.    Whoever  attacked  a  constable  or  a  tax  collector 

overt  act  was  performed,  and  makes  "The   expression,    to    'levy    war 

such  conspirator  responsible  for  such  against  the  qaeen/  does  not  inclnde 

act  when  it  results  naturally  from  the  any  insurrection  against  any  private 

conspiracy.    All  that  can  now  be  said  person  for   the  purpose   of  inflicting 

on  this  topic  is,  that  when  two  or  more  upon  him  any  private  wrong,  even  if 

statutes  cover  the  same  subject  matter,  such  insurrection   is   conducted   in  a 

the  last  in  date  is  to  be  followed.  warlike  manner."     Steph.  Dig.  C.  L. 

1  Post.  210 ;  1  Hale,  131,  133,  149.  art.  53. 

*  1  Hale,  134 ;  R.  v.  Frost,  9  C.  &  P.  *  See  §  1798.  Sir  J.  F.  Stephen's 
129.  Dig.  C.  L.  App.  to  art.  53,  tends  to  the 

*  1  Hale,  146 ;  Rawle  on  Constitu-  same  conclusion,  citing  Luder*s  Con- 
tion,  305.  siderations  on  the  Law  of  High  Trea* 

«  Ibid.     See  also  oases  of  PhiladeU    son. 
phia  rioters,  Whart.  on  Hom.  App. ; 
tn/ra,  §  1815 ;  iupra,  §  1537. 
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attacked  the  soTereign,  and  was  also  guilty  of  treason.  Bat,  inde- 
pendently of  the  fact  that  oflfences,  widely  dififering  in  motive  as 
well  as  in  mischief,  were  thus  arbitrarily  grouped  and  subjected 
alike  to  the  most  agonizing  and  far-reaching  penalties  known  to  the 
law,  it  began  to  be  felt  that  in  a  constitutional  government,  in  which 
legislation  is  directed  to  a  vast  number  of  topics  in  no  way  bound 
up  with  the  existence  of  sovereignty  as  such,  and  in  which  legis- 
lative functions  are  vested  in  local  subordinate  authorities,  there 
are  many  laws  in  which  the  idea  of  sovereignty  as  such  is  in  no 
sense  embodied.  No  one,  for  instance,  would  seriously  contend 
that  a  resistance,  however  forcible,  to  laws  passed  by  local  sub- 
ordinate authorities  is  to  be  regarded  as  prompted  by  a  determina- 
tion to  wage  war  upon  the  sovereign ;  or  that  the  action  of  a  party 
of  sportsmen  in  forcibly  resisting  a  law  limiting  the  shooting  of 
game,  or  of  a  party  of  revellers  in  assaulting  a  policeman,  is  an 
offence  of  the  same  heinousness,  and  fraught  with  the  same  perils 
to  the  State,  as  is  an  armed  attempt  to  overthrow  the  common 
supreme  government  of  the  land.  And  even  as  to  general  laws,  it 
cannot  but  be  felt  that  there  is  an  increasing  tendency  to  such  a 
classification  of  legislation  as  will  separate  statutes  distinctively 
relating  to  government  from  statutes  relating  to  matters  as  to  which 
there  may  be  a  wide  and  even  a  violent  difference  of  opinion  with- 
out any  breach  of  loyalty  to  the  government  as  such.  Peculiarly 
is  this  the  case  in  those  jurisdictions  in  which  the  common  law  has 
been  codified.  In  such  jurisdictions  many  principles  of  purely  pri- 
vate right,  with  which  the  sovereign  has  nothing  to  do  except  as 
arbiter,  have  been  embodied  in  statutes  ;  and  to  attempt  a  forcible 
resistance  to  these  statutes  would,  if  the  old  English  rule  be  carried 
out,  be  treason.  Yet  this  is  no  more  treason  on  principle  than  it 
would  be  treason  for  a  party,  without  process  of  law,  violently  to 
assert  an  unfounded  claim  upon  another.  To  do  so  may  be  a  riot, 
but  it  is  not  a  treasonable  act ;  for  an  attempt  to  abate  a  supposed 
wrong,  or  to  recover  a  supposed  right,  is  as  consistent  with  the 
recognition  of  a  de  facto  sovereign  as  is  the  attempt  to  abate  such 
wrong  or  to  recover  such  right  by  process  of  law.  That  parties 
should  intervene  forcibly  to  arrest  the  building  of  a  railroad  which 
they  hold  to  be  a  nuisance  may  be  a  grave  offence,  though  whether 
it  be  so  is  to  be  determined  by  the  sovereign  acting  through  his 
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courts,  and  this  principle  they  may  at  the  time  admit.^  That  parties 
should  resist  forcibly  an  oppressive  municipal  or  state  ordinance 
which  they  claim  to  be  unconstitutional  may  be  also  a  grave  ofifcnce ; 
but  this,  too,  may  be  in  submission  to  the  common  Constitution  of 
the  land.  It  is  here  that  we  strike  the  definition  of  loyalty  to  the 
United  States,  and  in  this  way  determine  what  is  the  disloyalty 
which  is  essential  treason.  Loyalty  to  the  United  States  is  loyalty 
to  the  Constitution  of  the  United  States.  Hence  to  assault  the 
President  or  other  high  officer,  while  an  indictable  o£fence,  is  not 
treason,  unless  it  be  part  of  a  plan  to  overthrow  the  constitutional 
government  of  the  land ;  nor,  unless  this  plan  be  formed,  and  the 
ofifence  charged  be  one  of  its  overt  acts,  is  it  treason  to  resist  by 
force  the  execution  of  a  revenue  law,  or  of  a  quarantine  law,  or,  as 
has  been  seen,  of  a  law  for  the  surrender  of  fugitives.  But  it  is 
treason  to  attempt  by  force  the  overthrow  of  the  Constitution ;  and, 
consequently,  it  is  treason  to  attempt  by  force  the  overthrow  of  the 
authority  of  any  one  of  the  three  great  departments  in  which  the 
functions  of  sovereignty  are  by  the  Constitution  vested.  Hence  it 
would  be  treason  against  the  United  States  to  attempt  by  force  to 
overthrow  the  federal  executive,  or  the  federal  legislature,  or  the 
federal  judiciary.  But  it  would  not  be  treason  to  commit  a  personal 
injury  on  any  particular  executive,  or  legislator,  or  judge,  or  to 
resist  a  decree  of  court,  or  a  statute,  or  an  executive  mandate,  not 
essential  to  the  preservation  of  sovereignty.' 

§  1798.  If  the  other  constituents  of  treason  exist,  it  is  enough  if 

an  armed  force  be  put  in  motion.  It  is  not  necessary 
8a?y  to^^  that  a  battie  should  be  actually  fought.  We  have  seen 
tb^attie  ^^^^  "'^^^  counselling  armed  resistance  to  government  is 
should  be     not  indictable  as  treason,  though  undoubtedly  indictable  as 

sedition.  It  has  also  been  seen  that  the  doctrine  of  construc- 
tive treason,  so  far  as  it  makes  armed  resistance  to  execution  of  a 
special  statute,  without  the  design  of  overthrowing  the  government, 
treason,  is  now  abandoned  in  the  United  States,  and  is  made  a  specific 
offence  under  distinct  legislation.  Treason  by  levying  war,  therefore, 
is  now  to  be  viewed  as  limited  to  putting  in  operation  an  armed  force 
with  the  intent  to  overthrow  the  government.  But  while  this  is  the 
case,  it  is  not  necessary  to  constitute  treason  that  the  armed  force 

>  See  tuprat  $$  1426, 1540.  '  Henoe  the  proeeontion  in  Gaiteau^ 

ease  was  properly  for  murder. 
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should  be  led  to  aotaal  battle.  Recruiting  soldiers  or  sailors  to 
serve  against  the  government,  being  now  made  an  independent  mis- 
demeanor, may  be  no  longer  prosecuted  as  treason.  But  if  the  sol- 
diers so  recruited  be  organised  into  an  army — if  sailors  so  enlisted 
be  placed  on  board  an  armed  vessel,  fitted  with  stores  and  ammu- 
nition— then  it  is  not  necessary  that  a  battle  should  be  fought  or 
even  attempted,  when  the  object  is  to  aid  an  existing  rebellion.  It 
is  not  necessary,  also,  in  case  of  a  naval  attempt,  that  the  vessel 
should  even  sail.  It  is  enough  if  the  vessel  be  prepared  for  hostile 
action  against  the  government,  or  that  the  army  be  put  in  order, 
ready  to  march.^ 

§  1799.  It  has  been  already  stated  that  when  a  sovereign  recog- 
nizes any  portion  of  his  insurgent  subjects  as  belligerents.  Belligerent 
he  cannot  prosecute  such  subjects  for  treason,  so  far  as  insuri^nto 
concerns  acts  done  by  them  in  due  course  of  war.  When  able  for 
belligerency  is  admitted,  his  remedy  is  war  according  to  ^''^*^°' 
the  rules  of  civilized  military  law ;  and  prisoners  taken  in  such  a 
contest  are  to  have  the  immunities  of  prisoners  of  war.'  Yet  a 
sovereign  may  recognize  certain  parts  of  his  territory  in  a  state  of 
belligerent  insurrection,  and  as  to  other  parts  refuse  such  recog- 
nition. If  such  be  the  case,  and  if  an  insurgent  subject  intrude 
upon  the  territory  not  in  insurrection,  and  there  commit  illegal  acts, 
there  such  illegal  acts  may  be  prosecuted  as  treason  in  the  civil 
courts.'  And  belligerent  rights  are  not  to  be  extended  beyond  the 
field  to  which  they  are  limited.  Thus,  letters  of  marque  issued  by 
the  late  Confederate  government  were  held  to  constitute  no  defence, 
in  the  United  States  courts,  to  an  indictment  for  an  act  of  treason ; 
the  reason  given  being  that  the  government  of  the  United  States  had 
not  then  recognized  the  Confederate  government,  or  its  authority  to 
issue  letters  of  marque ;  though  this  conclusion  is  open  to  grave 
doubt.^    And  when  war  ceases,  and  the  recognition  of  belligerent 

I  See  U.  S.  V.  Oreathouse,  2  Abb.  U.  864 ;  4  Sawjer,  457.    The  defendant, 

8.  364 ;  4  Sawyer,  457.  howeyer,  in  this  case  took  advantage 

*  See  §§  283-7 ;  though  see  contra,  of  the  amnesty ;  and  the  question  re- 
Hammond  V.  State,  3  Cold.  (Tenn.)  129.  ceived  no  final  adjndioation.  See  argn- 
Compare  also  the  course  of  the  United  ment  of  Nelson,  J.,  on  trial  of  Savannah 
States  government  in  reference  to  the  Pirates,  p.  371.  But  compare,  corUrOf 
Modocs,  in  1873.    See  supra,  §  890.  articles  in  Atlantic  Monthly,  July  and 

*  U.  S.  V.  Greathouse,  ut  supra.  August,  1872,  by  Mr.  Bolles,  solicitor 

*  U.  S.  V.  Greathouse,  2  Abb.  U.  8.  of  the  navy  department,  giving  th6 
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rights  to  insurgentB  is  withdrawn,  then  such  rights  can  no  longer  be 
set  up  bj  a  defendant  charged  with  treason  committed  subsequent 
to  such  withdrawal.  He  is  no  longer  to  be  tried  by  the  rules  of 
war.  Military  prosecutions,  so  far  as  he  is  concerned,  can  no  longer 
be  instituted  against  him.  He  can  only  be  proceeded  against  by 
indictment  in  the  usual  mode.* 

§  1800.  Belligerent  rights,  also,  when  pleaded  in  the  civil  courts 
Belli  rent  ^^  ^  defence,  cannot  be  set  up  to  protect  acts  which  are 
Hghts  do      outside  of  legitimate  warfare.     A  civil  court  cannot  con- 

not  protect      •■•  •  m  i««« 

lu^timate  ^ct,  it  IS  tru6,  an  insurgent  for  acts  done  by  him  as  a 
warfare.  member  of  an  army  recognized  by  the  State  as  belliger. 
ent.  But  should  such  insurgent,  departing  from  the  usages  of  civil- 
ized warfare,  engage  in  private  plunder  or  other  outrages,  or  should 
he  at  sea  attempt  piracy,  then  his  belligerent  rights  are  no  defence. 
^' Jede  gewaltthatige  Handlung  aber,"  says  Bemer,  one  of  the  most 
authoritative  of  jurists,'  after  affirming  unequivocally  the  exemption 
of  belligerent  insurgents  from  liability  to  the  civil  courts  for  military 
acts,  ^^  welche  die  Grenzen  des  Kriegsrechtes  iiberschreitet,  ist  als 
gemeines  Yerbrechen  aufzufassen."  In  other  words,  outrages  by 
belligerent  insurgents  which  overstep  the  limits  of  military  law,  are 
to  be  treated  as  ordinary  crimes.  This  was  the  rule  adopted  by  the 
German  governments  after  the  insurrection  of  1848.  It  is  substan- 
tially that  which  may  be  extracted  from  the  rulings  of  our  own 
courts  in  relation  to  the  late  civil  war. 

2.  Adhering  to  the  JSnemie$  of  the  United  States ;  giving  them 

Aid  and  Cotr^ort. 

§  1801.  Although  rebels  engaged  in  an  armed  insurrection  against 
the  United  States  are  suilty  of  treason  in  levying  war 

Clansedoea  .  o       •'  "^  , 

not  cover  against  the  government,  yet  they  cannot  be  convicted  of 
^^h7^v?n  "  adhering  to  the  enemies"  of  the  United  States,  unless 
^m"^  they  unite  with  and  sustain  a  hostile  foreign  power.  A 
citizen  of  the  United  States  engaged  in  rebellion  is  a 
subject  still,  and  not  an  ^^  enemy,"  in  the  sense  in  which  the  term  is 
used  in  the  Constitution.    For  this  view  there  are  two  reasons : 

reatfons  for  not  proeeonting  Semmes.  fence,  Bee  Jefferson  DarU's  Case,  Chase, 

That  the  authority  of  the  Confederate  15  ;  Shortridge  v.  Maoon,  Ihid.  136. 
government,  as  snch,  aside  from  the        *  See  Milligan,  ex  parte,  4  Wall,  2. 
recognition  of  helligerenoy,  was  no  de-       '  Lehrhach,  etc.,  1871,  p.  513. 
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First,  to  treat  subjects  as  ^^  enemies"  (t.  e.^  powers  warring  db  extra 
on  the  State),  is  to  recognise  their  independence.  Secondly,  ac- 
cepting the  term  ^^  enemy"  in  the  Constitution  as  judicially  construed 
in  the  English  courts,  we  must  confine  the  term  to  foreign  hostile 
States.  To  this  it  may  be  added  that  to  treat  individual  rebels  as 
^^  enemies"  of  the  United  States,  and  to  make  any  aid  or  comfort 
to  such  individuals  treason,  would  be,  in  case  of  widespread  revolts, 
to  destroy  the  distinctive  heinousness  of  true  treason,  by  involving 
in  it,  not  merely  those  who  levy  war  on  the  State,  but  the  whole 
community  which  they  may  temporarily  control  or  influence.^ 

From  the  Roman  law  some  instruction  on  this  point  may  be  drawn. 
The  crimen  maje$tati%  was  complete  when  a  citizen  stirred  up  a  for- 
eign war  against  Rome ;'  or  when  he  gave  aid  or  information  to  a 
foreign  power  waging  war  against  the  republic'  An  inspection  of 
the  authorities  will  show  that  the  ^^  hostis^^  whom  it  involved  a  ^^cri- 
men  maiestatis^^  to  aid  or  comfort  was  a  foreign  sovereign.    To  join 

>  See  U.  S.  V.  Qreathoofle,  2  Abb.  U.  with  the  qneen.    Rebels  may  be  pnb- 

8.   364  ;    4  Sawyer,   457.     Charge  of  lie  enemies  within  the  meaning  of  this 

Field  and  Hoffman,  JJ.,  in  U.  S.  v.  article." 

Chapman,    Pamph.    1863  ;    nqtra,    $        *  Panll  v.  29. 1 :  *'  Cains  opere,  con- 

1788.    See  suprOf  §  284.    To  same  ef-  silio,  adversns  imperatorem  vel  rem- 

fect  is  Judge  B.  R.  Cartis's  pamphlet  pnblioam  arma  motasnnt."    L.  1.  §  1, 

on  Execative  Power ;  Cartis's  Life,  i.  D.  ad.  leg.  Jnl.  mai. :    *'  qnove  qnis 

566.    Cf»  charge  of  Smalley,  J.,  23  Law  contra  rempnblicam  arma  ferat."     L. 

Rep.  597.  3.  eod. :  **  L.  XH.  Tabb.  iub^  eum  qui 

In  Carlisle  v.  U.  8.,  16  Wall.  147,  hogtem  oonciiaverit''''-capUe  puniri,^*  L.  4. 
Judge  Field,  who  gave  the  opinion  of  D.  eod. :  "C/fve  ex  amicia  kostes  populi 
the  oonrt,  speaks  of  the  plaintiffs  as  Romani  Jiant,  cuiusve  dolo  mcUo  factum 
giving  "  aid  and  comfort  to  the  rebel«  mt,  quo  rex  exterae  nationU  populo  Ro- 
lion,"  and  as  thus  losing  a  right  to  mano  nanus  obtemperet.*^  And  again: 
sne  before  the  Court  of  Claims.  But  L.  Alam.  zzt.  **  Si  homo  <Uiqui$  gentem 
this  was  not  an  indictment  for  treason,  extraneam  intra  provindam  invitaverii.** 
but  simply  a  civil  suit,  construing  a  *  L.  1.  D.  h.  t. :  "  qnive  hostibus 
special  act  of  Congress.  See  Padel-  populi  Romani  nuntium  litterasve  mis- 
ford's  Case,  9  Wall.  531 ;  Klein's  Case,  erit,  signurove  dederit  feceritve  dolo 
13  Ibid.  138 ;  Armstrong's  Case,  Ibid,  malo,  quo  hostes  populi  Romani  con- 
154;  U.  8.  V.  Pryor,  3  Wash.  C.  C*  silio  iuventur  contra  rempublicam." 
234.  L.  4.  eod. :  **  Cuius  dolo  malo  factum 

Sir  J.  F.  Stephen,  on  the  other  hand  dicetur,  quo  minus  hostes  in  potesta^ 

(Dig.  Cr.   Law,  art.  54),  holds  that  tem  populi  Romani  veniant,  cuiusve 

"  every  one  commits  high  treason  who,  opere  dolo  malo  hostes  populi  Romani 

either  in  the  realm  or  without  it,  ac-  commeatu,  armis,  telis,  equis,  pecunia 

tively  assists  a  public  enemy  at  war  aliave  qua  re  adiuti  erunt." 

575 


§  1802.]  orhos.  [book  n. 

in  an  inauirectioa  fell  within  the  crimen  maUitaiiBy  but  this  was  by 
distinct  provisions  couched  in  language  showing  that  the  distinction 
between  a  foreign  enemy  and  an  insui^ent  was  regarded  as  funda- 
mental. The  insurgent,  for  instance,  was  treated  by  the  Lex  Julia 
as  a  subject  who  assailed  the  integrity  of  the  empire,  but  he  was 
not  a  hostis  or  foreign  enemy.  He  was  a  rebellious  child,  but  he 
was  a  child  still ;  and  the  empire  haughtily  refused  to  treat  him  as 
in  any  sense  an  independent  power.  ^^  Maiestatis  autem  crimen 
illud  est,"  says  Ulpian,  when  commenting  on  the  Lex  Julia,  *<  quod 
adversus  populum  Bomanum  vel  adversus  secnritatem  eius  commit- 
titur."  To  recognize  disaffected  subjects  as  a  foreign  enemy  would 
be  to  recognize  the  dismemberment  of  the  State.  Hence,  subjects 
aiding  in  a  rebellion  were  prosecuted  under  one  line  of  laws ;  sub- 
jects aiding  foreign  sovereigns  under  another  line  of  laws.  Tliis 
distinction  the  modem  Roman  law  has  deepened.  *^  Hochverrath" 
is,  by  the  German  codes,  an  offence  by  itself,  and  includes  what  in 
the  American  constitutions  is  caUed  levying  war  against  the  State. 
*^  Landesverrath"  is  another  offence,  and  includes  what  in  the  Amer- 
ican constitutions  is  called  aiding  the  enemies  of  the  State.  But 
aiding  rebels  cannot  be  called  ^^  Landesverrath,"  for  the  State  can- 
not recognize  rebels  as  foreign  enemies  without  losing  its  right  to 
prosecute  them  civilly  for  treason.  To  prosecute  them  civilly  for 
treason  they  must  be,  in  some  sense,  its  subjects ;  erring  subjects, 
guilty  subjects,  but  subjects  whom  it  refuses  to  view  as  having  so 
far  thrown  off  their  allegiance  as  to  relieve  them  from  the  duties  of 
loyalty  to  the  sovereign,  or  the  sovereign  from  holding  them  under 
municipal  shelter  and  control. 

§  1802.  When,  however,  the  attack  is  from  a  foreign  State,  then 
all  voluntary  assistance  yielded  by  a  citizen  to  such  State 

Otherwise  ^  *f 

SB  to  aid  warring  against  the  United  States,  unless  given  from  a 
fubject  to\  well-grounded  apprehension  of  immediate  death  in  case 
hoatiiefor-    of  a  refusal,  is  high  treason  within  this  clause  of  the 

elgn  State.  '  ® 

Oonstitution.  Therefore,  if  the  citizens  of  the  United 
States  join  foreign  powers  in  acts  of  hostility  against  this  country  ;^ 
or  deliver  up  its  castles,  forts,  or  ships  of  war  to  its  enemies  through 
treachery,  or  in  combination  with  them ;  or  join  the  enemy's  forces, 

>  FoBt.  219 ;  3  Inst.  10;  1  Hale.  168. 
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although  no  acts  of  hostilitj  be  comuutted  by  them  ;^  or  raise  troops 
for  the  enemy  ;*  or  supply  them  with  money,  arms,  or  intelligence,' 
although  such  money,  intelligence,  etc.,  be  intercepted  and  never 
reach  them ;  or  deliver  up  prisoners  and  deserters  to  the  enemy  ;* 
all  these  are  cases  of  adhering  to  the  enemies  of  the  United  States, 
and  the  parties  are  guilty  of  high  treason  under  the  Federal  Consti- 
tution.   But  the  adhesion  to  the  enemy  must  be  real  and  appreciable.* 

§  1808.  In  England  ^^  no  person  who  attends  upon  the  king  and 
sovereign  lord  of  this  land  for  the  time  being,  in  his 
person,  and  does  him  true  and  faithful  service  of  alle-  Uide  facto 
giance  in  the  same,  or  is  in  other  places  by  his  command-  ^e^nUB  a 
ment  in  his  wars,  within  this  land  or  without,  is  for  any   ^^^^^^ 
such  act  guilty  of  treason  (even  if  the  king  de  facto  should  not  be 
king  dejure^^^f    This  principle,  mutatis^  mutandisy  must  be  recog- 
nized as  binding  in  the  United  States,  the  statute  being  part  of  the 
common  law  accepted  by  us.     And  this  view  is  strengthened  by  the 
fact  that  no  prosecutions  were  pressed,'  at  the  close  of  the  late  civil 
war,  against  parties  for  hostile  acts  committed  in  obedience  to  the 
de  facto  authorities  of  the  Southern  States.     And,  independently 
of  this  statute,  it  is  settled  that  acts  compelled  by  a  government 
de  facto  cannot  be  afterwards  punished  by  a  government  de  jure^ 
when  the  government  de  facto  is  deposed.^ 

§1808  a.  No  matter  what  may  be  the  shape  compulsion  takes,  if 
it  affect  the  person  and  be  yielded  to  horiA  fide^  it  is  a 
legitimate  defence.'    But  mere  danger  to  property,  when  defence"  * 
such  danger  does  not  touch  the  person,  is  not  such  com- 
pulsion.'   According  to  the  Court  of  Claims,  neither  serving  in  a 
home  guard,'^  nor  serving  in  a  fire  patrol  liable  to  be  called  into 

<  Fo8t.  21 S;  R.t;.  Vanghan,  2  Balk.  «  Steph.  Dig.  Gr.  L.  art.  55  ;  olting 
634;  6  St.  Tr.  17.  11  Hen.  7,  o.  1. 

*  R.  V.  Harding,  2  Vent.  315.  t  See  Res.  v.  MeCarty,  2  DaU.  »g; 

*  Post.  217 ;  Smalley,  J.,  23  Law  U.  S.  v.  Thomas,  15  WaU.  337 ;  mpra, 
Rep.  597  ;  U.  S.  v.  Pryor,  3  Wash.  C.    §§  94,  95. 

C.  234.  •  R.   V.  Gordon,   1   East  P.  C.  71 ; 

<  R.  o.  Gregg,  10  St.  Tr.  Ap.  77 ;  Resp.  v.  Chapman,  1  Dall.  53 ;  Miliar 
Fost.  198,  217,  218 ;  R.  v.  Hensey,  1  v,  Remp,  2  Ibid.  1 ;  Res.  v.  McCarty^ 
Barr.  642;  2  Ken.  366;  R.  v.  Lord  Ibid.  98;  U.  S.  v.  Greiner,  24  Law  Rep. 
Preston,  4  St.  Tr.  409,  455  ;  U.  S.  v.  92  ;  4  Phila.  396.  See  supra,  §§  94, 95« 
Pryor,  supra,  *  R.  v,  McGrowther,  1  East  P.  C.  ?!• 

*  Res.  V,  Malin,  1  Dall.  32;  supraf  S  ^  Miller's  Case,  4  Ct.  of  CI.  288^ 
186.  Ayer'a  Cas«»  Ibid.  429. 
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military  service  ;^  nor  paying  daties  on  goods  running  the  blockade ;' 
nor  subscribing  to  the  confederation  ;*  when  done  under  compulsion, 
or  in  the  extreme  urgency  of  the  times,  amounts  to  '^  giving  aid  and 
comfort  to  the  rebellion."  It  is  otherwise  with  investing  in  the 
stock  of  companies  engaged  in  blockade  running.^  Nor  is  it  a  de- 
fence to  an  indictment  for  attempting  forcibly  to  seise  provisions 
outside  of  the  enemy's  lines,  for  the  enemy's  use,  that  the  defendant 
promised,  under  compulsion,  to  do  so  when  a  prisoner/ 
Home  gov-  §  1804.  A  sovereign  has,  by  the  rules  of  international 
erament  jurisprudence,  the  right  to  punish  his  subjects  for  political 
for  political  offences  assailing  his  sovereignty  committed  by  them 
abroad.        abroad ;  and  jurisdiction  of  this  kind  has  been  expressly 

assumed  by  the  United  States.* 
§  1805.  An  alien,  as  has  been  already  noticed,  owes  a  local 

allegiance  to  the  country  of  his  temporary  sojourn,  so 
intra.  that  he  may  be  indicted  for  treason  either  in  levying  war 

^OsuG^^     against  the  local  sovereign,  or  in  aiding  such  sovereign's 
.committed    enemies.'    And  by  this  rule  he  may  be  indicted,  under 

the  Constitution  of  the  United  States,  for  treason  in 

>  Qainby's  Case,  4  Ct.  of  CI.  417.  temporary  one.    The  oitixen  or  subject 

*  Ibid.  owes  an  absolute  and  permanent  alle- 

*  Paddleford's  Case,  4  Ct.  of  CI.  316.  gianoe  to  his  government  or  sovereign, 

*  Bate's  Case,  4  Ct.  of  CI.  669.  or  at  least  until,  by  some  open  and  dis- 
'  U.  3.  V.  Pryor,  3  Wash.  C.  C*  234.  tinct  act,  he  renounces  it  and  becomes 

*  Stipraf  §§  281-2.  a  citizen  or  subject  of  another  govern- 
On  this  topic  will   be  found  some    m^t  or  another  sovereign.    The  alien. 

Interesting  observations  of  Woodward,  while  domiciled  in  the  country,  owes 

J.,  in  Com.  v.  Kunzmann,  41  Penn.  St.  a  local  and  temporary  allegiance,  which 

429.    See  6  Crim.  Law  Rev.  165.  continues  during  the  period  of  his  resl- 

7  Supra,  §§  281-2 ;  R.  o.  McCafferty,  dence. 
10  Coz  C.  C.  603;  Guinet's  Case,  **  This  obligation  of  temporary  allegi- 
Whart.  St.  Tr.  93  ;  U.  S.  v.  Villato,  2  ance  by  an  alien  resident  In  a  friendly 
Pall.  370 ;  Quarrier,  ex  parte,  2  W.  Va.  country,  is  everywhere  recognized  by 
.669 ;  Carlisle  r.  U.  S.,  16  Wall.,  147.  publicists  and  statesmen.  In  the  case 
'*  By  allegiance,'*  says  Judge  Field,  in  of  Thrasher,  a  citizen  of  the  United 
the  Supreme  Courtof  the  United  States,  States,  resident  in  Cuba,  who  oom- 
^n  October,  1872,  **  is  meant  the  obliga-  plained  of  injuries  suffered  from  the 
:tion  of  fidelity  and  obedience  which  the  government  of  that  island,  Mr.  Web- 
individual  owes  to  the  government  un-  ster,  then  Secretary  of  State,  made,  in 
>der  which  he  lives,  or  to  his  sovereign,  1851,  a  report  to  the  President,  in  an- 
in  return  for  the  protection  he  receives,  swer  to  a  resolution  of  the  House  oi 
Jt may.be an  absolute  and  permanent  Representatives,  in  which  he  said: 
.obligation,  or  it  may  be  a  qualified  and  *  Every  foreigner  born  residing  in  a 
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aiding  even  the  sovereign  of  his  allegiance  in  war  against  his  local 
sovereign.^  WBen  the  offence  consists  in  furnishing  in  a  foreign  land, 
by  persons  owing  allegiance  to  such  foreign  land,  materials  to  carry 
on  a  treasonable  insurrection  in  our  own  land,  then  such  persons, 
so  owing  allegiance  abroad,  are  not  indictable  for  treason  here.' 
Suppose,  however,  the  alien  reside  in  the  country  of  a  rebellion, 
and  give  aid  and  comfort  to  the  rebellion,  not  himself  engaging  in 
an  armed  insurrection,  is  such  alien  indictable  for  treason  ?  Ac- 
cording to  the  view  hereinbefore  expressed,  since  a  ^'  rebel,''  under 
the  Constitution  of  the  United  States,  cannot  be  a  foreign  enemy, 
we  must  hold  that  an  alien  cannot  be  indicted  for  giving  such  aid 
and  comfort.  But  in  civil  issues,  when  a  claim  is  made  against  the 
government  for  damages,  under  the  special  United  States  statutes 
organizing  the  Court  of  Claims,  an  alien  who  gives  such  aid  and 
comfort  cannot  be  a  plaintiff  in  that  court. 

8.  Indictment. 

§  1806.  It  is  not  sufScient  for  an  indictment  to  allege  generally 
that  the  accused  had  levied  war  against  the  United  States. 
The  charge  must  be  more  particularly  specified,  by  lay-  ^^^^ 
ing  overt  acts  of  levying  war.*    The  indictment  need  do  ^^^  ^°  ^^' 
no  more  than  to  specify  the  substance  of  the  words  of 
writings,  when  these  are  laid  as  overt  acts.^    But  it  has  been  held 

oonntrf  owes  to  that  ooantryallegUvoe  iniona  of  a  foreign  government,  owes 

and  obedienoe  to  its  laws,  so  long  as  he  obedience  to  the  laws  of  that  govern- 

remains  in  it,  as  a  duty  npon  him  hy  ment,  and  may  he  punished  for  treason  or 

the  mere  fact  of  his  residence,  and  that  other  crimes  as  a  native-born  subject 

temporary  protection  which  he  enjoys,  might  be,  unless  his  case  is  varied  by 

and  is  as  much  bound  to  obey  its  laws  some  treaty  stipulation.'  *'  (Webster's 

as  native  subjects  or  citizens.    This  is  Works,  vol.  6,  p.  526.)    Carlisle  v.  U. 

the  universal  understanding  in  aU  civ-  B.,  16  Wall.  147. 

ilised  States.    And  nowhere  a  more  *  R.  v.  Delamotte,  1  East  P.  C.  63 ; 

established  doctrine  than  in  this  conn-  Quinet's  Case,  Whart.  St.  Tr.  93 ;  U.  S. 

try.*    And  again  :   <  Independently  of  o.  Villato,  2  Dall.  370 ;  Carlisle  v.  U.  S. 

a  residence  with  intention  to  continue  16  Wall.  147 .     Stqrrat  §  281. 

such  reeidence ;  independently  of  any  '  Whart.  Confl.  of  L.  §§  906-9. 

domiciliation  ;    independently   of   the  *  2  Burr's  Trial,  400.     See  Mulcahy 

taking  of  any  oath  of  allegiance  or  of  v.  R.,  L.  R.  3  H.  L.  306. 

renouncing  any  former  allegiance,  it  is  *  R.  v,  Francia,  6  St.  Tr.  68,  73 ;  R. 

well  known  that,  by  the  public  law,  an  v.  Preston,  4  Ibid.  409 ;  R.  v.  Watson, 

alien  or  a  stranger  bom,  for  so  long  a  2  Stark.  (N.  P.)  116. 
time  as  he  continues  within  the  dom- 
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Bufficient  to  lay  that  the  defendant  sent  intelligence  to  the  enemy, 
without  setting  forth  the  particular  letter  or  its  contents.' 

Overt  acts  that  are  improperly  laid,  or  are  not  prored,  can,  after 
verdict,  be  discharged  as  surplusage.' 

'^  TraitorouBly "  is  essential  to  the  offence,  but  need  not  be 
repeated  at  each  overt  act.* 

4.  Evidence. 

§  1807.  Before  introducing  proof  of  overt  acts,  it  is  proper  to 
show  a  confederacy  in  which  the  defendant  participated.^ 
cy  mnst  be  But  the  confederacy  may  be  inferred  from  a  series  of 
proved.        mutual  dependent  overt  acts  and  attempts.^ 

§  1808.  To  sustain  a  conviction  there  must  be,  under  the  Gonsti- 
Muat  be  t^tion, "  the  testimony  of  two  witnesses  to  the  same  overt 
two  wit-  act,"  or  "  a  confession  in  open  court,"  There  is  a  marked 
same  overt  distinction  on  this  point  between  the  English  law  and  our 
^^^*  own.     By  the  Constitution  there  must  be  some  one  par- 

ticular act  proved  by  two  witnesses.  In  England,  it  is  enou^  if 
two  distinct  though  cognate  covert  acts,  in  two  distinct  counties,  be 
proved  each  by  one  witness.'  And  one  witness  to  the  whole  case 
will  suffice  in  prosecutions  which  work  no  corruption  of  blood.'  But 
in  the  United  States  one  witness,  with  corroborating  circumstances, 
is  sufficient  to  justify  the  finding  of  a  bill.' 

§  1809.  Extra-judicial  confessions  and  declarations  may  be  re- 
Oonfes-  ceived  as  oorroboration,*  when  an  overt  act  has  been 
missibieas  Proved  by  two  witnesses;'  and  so  may  unpublished 
tkra^^^^*     writings  by  the  defendant.*®   Such  writings,  when  exprea- 

1  Reap.  V.  Carlisle,  1  Dall.  35.  *  Marthall,  C.  J.,  Burr's  Trial,  196 ; 

>  Muloahy  v.  R.,  L.  R.  3  H.  L.  306.  Kane,  J.,  U.  8.  v.  Hanwi^,  2  Wall.  Jr. 

Supra,  §§  1381--4.    Whart.  Gr.  £▼.  §  139 ;  contra,  Iredell,  J.,  Fries's  Case, 

131.  Whart.  St.  Tr.  480.    See  R.  v.  MoCaf- 

.     •  Whart.  Cr.  PI.  &  Pr.  §  257.  ferty,  1  Jr.  R.  C.  L.  366 ;  10  Cox  C.  C. 

«  R.  V.  Brittain,  3  Cox  C.  C.  77 ;  603«    Whart.  Cr.  Ev.  §  380. 

though  see,  as  to  order  of  proof  in  oon*  '  Fries's  Trial,  171 ;  Whart.  Cr.  By. 

spirapy,  nLpra,  §  1401.  $  386. 

'  R.  V.  Frost,  9  C.  &  P.  129 ;  R.  v.  ^  R.  o.  Lord  Preston,  4  St.  Tr.  409- 

McCafferty,  1  Ir.  R.  C.  L.  363 ;  10  Cox  440;  R.  v.  Layer,  6  Ihid.  272,  280 ;  H. 

.C.  C.  603.     Supra,  §  1398.  r.  Hensey,  1  Barr.  642,  644;  Resp.  v. 

,    •  R.  V.  Jellias,  1  East  P.  C.  130.  Carlisle,  1  Dall.  35 ;  Resp.  v.  Halin, 

T  R.  r.  Gahagan,  1  Leach  C.  C.  42 ;  Ibid.  33 ;  Resp.  v.  Roberts,  Ibid.  39 ; 

1  East  P.  C.  129.  Whart.  Cr.  Er.  §  386. 
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give  and  in  pursuance  of  ihe  common  design,  are  evidence  against 
all  the  conspirators.^ 

§  1810.  The  subject  of  venue  has  been  already  fully  discussed.* 
It  used  to  be  thought  that  only  a  county  or  district  where 
an  overt  act  was  committed  had  jurisdiction,  and  that  ^J®  ^t 
unless  the  defendant  was  in  such  place  at  the  time  of  the   bas  juris- 
overt  act,  he  could  not  be  there  tried.    This,  however,  is 
now  abandoned  ;*  and  a  conspirator  can  be  tried  in  any  place  where 
his  co-conspirators  perform  an  overt  act.     To  this  effect  is  the  act 
of  Congress  of  March  2, 1867.* 

§1811.  A  person  who  has  a  constitutional  or  legal  right  No  defence 
to  assert  must  do  so  by  course  of  law.     If  he  appeal  to   defendant 
war  for  this  purpose,  and  be  unsuccessful,  he  must  abide  was^exer-  ^ 
the  consequences ;  for  his  belief  that  he  was  right  is  no  consutu- 
defence  to  an  indictment  for  such  illegal  act*  tionai  right 

II.   TREASON  AGAINST  THE  PARTICULAR  STATES. 

§  1812.  Treason  is  undoubtedly  a  common  law  offence  in  each 
State,  aside  from  constitutional  and  statutory  provisions,'   g^^^  ^^ 
and  is  recognized  as  having  a  substantive  and  independ-  son  is  an 

offence  at 

ent  existence  in  that  clause  of  the  federal  Constitution  common 
which  provides,  that  if  a  person  accused  of  treason  in   ^^* 
any  State  shall  flee  from  justice,  and  shall  take  refuge  in  another 

1  R.  V.  stone,  6  T.  R.  627 ;  1  East  P.  right,  and  I  claim  an  acquittal  on  the 

C.  79,  99.  ground  of  mistake.'    Were  it  so,  there 

>  Supra^  §  287 ;  Whart.  Cr.  Et.  §  would  be  an  end  to  all  law  and  to  all 

111.  government.    Courts  and  juries  would 

*  See  Ibid.  have  nothing  to  do  but  sit  in  judgment 

*  See  MuprOf  §  1356.  upon  indiotments  in  order  to  acquit  or 
'  Supra,  §  88  ;  in/ra,  §  1835.     "  It  excuse.    The  accused  has  onljr  to  prove 

may  be,"  said  Durfee,  C.  J.,  in  the  Dorr  that  he  has  been  systematic  in  commit- 

trial,  cited  in  the  6th  ed.  of  this  work,  ting  crime,  and  that  he  thought  that 

§2777,  "  that  he  (the  defendant)  really  be  had  a  right  to  commit  it,  and,  ac- 

,  believed  himself  the  governor  of  the  cording  to  this  doctrine,  you  must  ac- 

State,  and   that  he  acted  throughout  quit.'*    See,  also,  U.  S.  v.  Robinson,  U. 

uuder   that  delusion.     However  this  S.  Circuit  Court,  Kansas,  1859,  reported 

may  go  to  extenuate  the  offence,  it  does  in  the  6th  ed.  of  this  work,  vol.  iii.  p. 

not  take  from  it  its  legal  guilt.     It  is  819. 

no  defence  to  an  indictment  for  the        ^  Resp.  v.  Chapman,  1  Dall.  53  ;  Peo- 

violation  of  any  law,  for  the  defendant  pie  v.  Lynch,  11  Johns.  549  ;  Charge 

to  come  into  court  and  say,  '  I  thought  on  treason,  1  Story  R.  614.    See  <tipra, 

that  I  was  exercising  a  constitutional  §§  265,  266. 

581 


§  1815.]  CBiMBS.  [book  il 

State,  he  may,  on  a  proper  requisition,  be  delivered  up  by  the 
executive  of  the  State  to  which  he  has  fled. 

§  1818.  During,  and  immediately  after  the  Revolution,  convic- 
tions  for  treason  against  a  State  were  frequent.  In  Massachusetts, 
at  the  time  of  Shay's  rebellion,  there  were  sixteen  capital  [convic- 
tions for  the  crime,  though  none  of  the  offenders  were  executed, 
and  very  few  subjected  to  any  great  length  of  imprisonment.  In 
Pennsylvania  five  persons  have  actually  suffered  death  for  the  offence ; 
all,  however,  before  the  close  of  the  Revolution.  In  1787,  before 
the  Constitution  went  in  operation,  proceedings  for  treason  were  in- 
stituted in  the  then  new  State  of  Franklin  (afterwards  Tennessee) 
against  John  Sevier,  its  former  governor ;  and  these  proceedings 
were  followed  by  a  conviction  and  pardon.^  It  never  was  doubted 
that  prior  to  the  federal  Constitution,  and  during  the  confederation, 
each  colony  could  prosecute  for  treason  against  itself. 

§  1814.  The  offence  of  adhering  and  giving  aid  to  the  enemies 
Does  not  ^f  ^^  United  States,  it  has  been  declared  in  New  York, 
TT'de^^^  is  not  treason  against  the  People  of  New  York,  under 
trcaBon  the  Constitution,  and  is  not  cognizable,  therefore,  in  the 
^ited  State  court.*  But  the  constitutions  or  statutes  of  sev- 
states.  ^^^Y  of  the  States  expressly  declare  treason  against  the 
United  States  to  be  cognizable  in  the  State  as  treason  against  the 
State. 

§  1815.  Every  interpretative  or  constructive  levying  of  war, 
however  general,  as  is  maintained  by  Judge  Tucker,  in 

JSUv  CL068 

include  aU  his  valuable  notes  on  treason/  must  be  and  remain  an 
law  treason  offence  against  the  State,  unless  the  object  of  levying 
^vero-*^^  war  be  manifestly  for  some  matter  of  general  concern 
mentex-  to  the  United  States;  and  this  view  was  adopted  by 
as  is  di».  Judge  Story,  in  charging  a  grand  jury  during  the  Rhode 
^med  at^  Island  disturbance  in  1842.^  It  is  not  enough,  it  was 
authorit^  maintained,  that  the  offence  is  of  a  public  nature,  or  of  a 
great  and  general  concern  to  the  citizens  of  the  Common- 
wealth ;  but  it  must  be  of  a  general  or  public  nature  and  concern  as  it 
respects  the  United  States  and  their  jurisdiction,  to  confer  jurisdic- 
tion on  the  United  States.    Were  an  armed  multitude,  it  was  said, 

1  See  Sbaler's  Eentackj,  96 ;  Ram-       *  4  Tucker's  Black.  App.  21. 
Bey's  Tennessee,  282.  «  1  Story  R.  614. 

'  People  V.  Ljnch.  11  Johns.  548. 
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arrayed  in  order  of  battle,  to  enter  the  city  of  Richmond,  destroy 
all  public  records  of  the  State,  and  commit  every  other  possible  out- 
rage, aggravated  by  every  atrocious  circumstance  imaginable,  if 
their  intention  in  so  doing  should  neither  be  to  subvert  the  Consti- 
tution of  the  United  States,  nor  to  effect  any  object  in  relation  to 
the  federal  government,  such  conduct,  though,  in  the  strictest  sense, 
it  might  amount  to  treason  against  the  State  of  Virginia,  could 
never  be  treason  against  the  United  States.^  And  Judge  King, 
when  charging  a  grand  jury  in  Philadelphia,  at  the  time  of  the 
Kensington  riots,  asserted  State  jurisdiction  of  treason  still  more  em- 
phatically. ^^  Where,"  he  said,  '^  the  object  of  a  riotous  assembly  is 
to  prevent  by  force  and  violence  the  execution  of  any  statute  of  this 
Commonwealth,  or  by  force  and  violence  to  coerce  its  repeal  by  the 
legislative  authority,  or  to  deprive  any  class  of  the  community  of  the 
protection  afforded  by  law ;  as  burning  down  all  churches  or  meet- 
ing-houses of  a  particular  sect,  under  color  of  reforming  a  public 
grievance,  or  to  release  all  prisoners  in  the  public  jails,  and  the 
like,  and  the  rioters  proceed  to  execute  by  force  their  predetermined 
objects  and  intents,  they  are  guilty  of  high  treason  in  levying  war 
against  the  Commonwealth  of  Pennsylvania."  In  holding  treason 
to  include  resistance  to  particular  statutes,  or  attacks  upon  specific 
classes  of  society  in  a  body,  this  eminent  judge  here  expresses  views 
in  conflict  with  those  maintained  in  a  prior  section.'  But  supposing 
the  offence  to  be  directed  against  the  State  government,  and  to  amount 
to  a  levying  of  war,  or  to  an  adhering  to  the  enemies  of  such  State, 
then  it  is  treason  against  the  State  and  not  against  the  United  States. 
§  1816.  Where,  however,  as  in  case  of  insurrection  or  rebellion, 
any  State  makes  application  to  the  United  States  for  otherwise 
such  aid  as  the  Constitution  iruarantees  in  such  cases,  if  ^^^n 

...  -^,  ,.        ,        .'        United 

the  opposition  should  extend  to  the  authonty  thus  inter-  states  in- 
posed,  the  offence  becomes  treason  against  the  United     ''p^'*^- 
States.* 

§  1817.  Whether  express  treason  against  a  State,  as  distinguished 
from  constructive  treason,  is  not  also  treason  against  the   j^  ^^^  ab- 
United  States ;  and  whether,  if  such  be  the  case,  it  can  jorbed  in 

treason 

be  punished  in  a  State  court,  has  been  the  subject  of  a^nst 
some  difference  of  opinion.    ^^  From  the  nature  of  the  sutes? 

>  4  Taoker'B  BUok.  App.  21.  •  4  Tucker's  Black.  App.  22.    Svh 

*  Supra,  §  179tf.  pra,  §§  265,  266. 
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federal  Union/'  said  Mr.  Edward  Livingston,  in  his  introduc- 
tory report  to  the  Legislature  of  Louisiana,  ^^  a  levy  of  war 
against  one  member  of  the  Union  is  a  levy  of  war  against  the 
whole ;  therefore,  it  is  concluded  that  treason  against  the  State 
being  treason  against  the  United  States,  it  is  to  be  punished  by 
their  laws  and  in  their  courts."^  On  this  reasoning,  the  levying 
war  against  Rhode  Island,  which  was  punished  after  the  Dorr 
rebellion  in  a  State  court  as  a  State  offence,  was,  if  not  merged 
in  treason  against  the  Union,  at  least  properly  and  exclusively 
cognizable  in  the  federal  courts  ;  and  such  is  the  position  advanced 
with  much  subtlety  by  an  ingenious  writer  in  the  American  Law 
Magazine.'  But,  as  will  presently  be  more  fully  seen,  this  view 
cannot  be  maintained. 

§  1818.  The  course  of  practice  adopted  at  the  time  of  the  for- 
Covers  mation  of  the  federal  Constitution,  and  pursued  to  the 
cases  of  present  day,  is  to  recognize  levying  war  against  a  State 
tempts  to  as  forming  a  State  offence,  cognizable  in  a  State  court, 
state^goZ  and  punishable  by  State  authority.  Thus  in  Lynches 
eroment.  ^^^^^  ^^  Supreme  Court  of  New  York,  while  holding 
open  waging  of  war  against  the  federal  government  not  to  be  cog- 
nizable in  a  State  court,  declared  that  treason  against  the  State 
^^  might  be  committed  by  an  open  and  armed  opposition  to  the  laws 
of  the  State,  or  a  combination  and  forcible  attempt  to  overturn  or 
usurp  the  government."*  Such  is  the  law  laid  down  by  Durfee, 
C.  J.,  in  Dorr's  Case,*  and  such  is  the  opinion  of  Judge  Tucker,  in 
his  Appendix  to  Blackstone  ;•  of  Judge  Sergeant,  in  his  Treatise 
on  Constitutional  Law  ;'  of  the  late  learned  Mr.  Rawle,  in  his  Essay 
on  the  Constitution  f  and  of  Judge  King,  in  the  opinion  above 
quoted.  And  the  assertion  of  such  jurisdiction  in  the  constitutions 
or  penal  codes  of  by  far  the  greater  number  of  the  particular  States 
leaves  the  question  practically  beyond  doubt. 

1  Introdnctory  Report,  etc.,  to  Grim*  a  State,  Res.  v.  Carlisle,  1  Dall.  S5 ; 

inal  Code,  148.  Hammond    r.    State,   8  Coldw.    129 ; 

<  4  Am.  Law  Mag.  318.  Qaarrier,  ex  partem  2  W.  Ya.  569. 

*  People  V.  Ljnoh,  11  Johns.  549.  '  See  svpra,  §§  1794  et  seq. 

See  1  Kent's  Com.  *403,  note.  ^  Sergeant's  Constitutional  Law,  882. 

*  See  Pitman's  Dorr  Trial,  and  ex-  7  Rawle  on  the  Constitution,   805. 
tracts  from  the  same,  published  in  the  I  have  discussed  this  topic  at  large  in 
6th  edition  of  this  work,  §  2772.     See,  Whart.  Com.  Am.  Law,  §§  359  et  teg. 
also,  as  Illustrations  of  treason  against 
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§  1819.  From  England,  in  this  connection,  we  can  receive  no 
light.  The  British  goyemment  is  a  centralization* 
Wherever  the  British  flag  waves,  there  the  British  f^om't^ 
crown  nominally,  and  the  British  parliament  actually,  eigo  juris, 
are  supreme.  Oar  government,  on  the  other  hand,  is  a 
confederation  of  sovereign  States  ;  a  confederation,  it  is  true,  that 
cedes  to  the  federal  government  supremacy  within  an  orbit  specifi- 
cally assigned  to  it,  but  which  leaves  all  other  powers  undisturbed 
to  Uie  States.  The  late  civil  war  settled  that  no  State  has  a  right 
to  withdraw  from  this  confederation,  and  it  led  to  an  amendment 
to  the  Constitution  conferring  on  the  federal  government  certain 
additional  powers  tending  to  the  securer  extension  of  citizenship 
to  the  negro  race.  But  the  late  civil  war  left  untouched  those 
important  clauses  of  the  Constitution  which  reserve  to  the  several 
States  the  residuum  of  sovereignty  after  the  powers  of  the  general 
government  are  carved  out.  Hence  it  is  that  we  are  to  look  to  the 
federal  systems  of  Europe  for  analogies  in  respect  to  this  branch  of 
the  law.  Of  these  systems  the  old  Germanic  Empire  ;  the  German 
Bund  of  1880  ;  the  North  German  Confederation ;  the  North  Ger- 
man Empire  ;  the  Swiss  Eidgenossenschafb,  present  illustrations  of 
greater  or  less  pertinency.  But  whether,  in  confederate  systems, 
the  bonds  of  confederacy  are  loose  or  close,  the  result  in  this  respect 
is  the  same.  Treason  to  the  sovereign  of  the  particular  State  is, 
as  an  offence,  as  definite  and  as  readily  cognizable  as  is  treason  to 
the  sovereign  of  the  confederation.  By  the  famous  resolution  of 
August  18, 1886,  the  North  German  Bund  resolved  that  attempted 
subversions  of  its  Constitution  should  be  regarded  as  treason ;  though 
it  was  conceded  on  all  sides  that  treason  to  the  particular  States 
making  up  that  confederation  remained  a  substantive  offence  ;  and 
no  one,  in  the  subsequent  prosecutions  for  treason  instituted  by 
Prussia,  thought  of  setting  up  as  a  defence  that  treason  to  the  par- 
ticular State  was  absorbed  in  treason  to  the  federal  head.  Far 
closer  is  the  fusion  of  the  States  composing  the  present  North  Ger- 
man Confederacy  ;  but  treasons  to  the  sovereigns  of  Prussia  and  of 
Saxony,  so  far  as  such  treason  is  aimed  at  them  in  their  capacities 
as  heads  of  their  particular  States,  continue  to  be  cognizable  in  the 
Prussian  and  Saxon  courts.  Each  of  the  Swiss  cantons  is  accus- 
tomed to  prosecute  for  political  crimes  aimed  at  it  individually ;  yet 
the  Swiss  cantons  have  enacted  that  it  is  also  treason  to  aim  at  the 
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subversion  of  the  Eidgenossenschaft  or  Confederate  League.  The 
principle  is  as  follows :  Wherever  a  particular  State  in  a  confederacy 
has  reserved  to  it  the  right  of  prosecuting,  in  its  own  name  and  as 
against  its  own  peace  and  dignity,  offences  committed  within  its 
borders ;  there  it  has  the  juridical  right  to  maintain  its  integrity  by 
prosecuting  for  treason  subjects  who  attack  its  political  existence. 
If  we  apply  this  test,  there  can  be  no  question  that  the  right  to 
prosecute  for  treason  against  themselves  is  reserved  to  the  particular 
States  of  the  American  Union.  Each  of  these,  not  only  by  its  own 
constitution  and  laws,  but  in  accordance  with  repeated  tecognitions 
of  the  federal  Supreme  Court,  prosecutes,  as  against  its  own  peace 
and  dignity,  all  offences  except  those  aimed  specifically  at  the  dele* 
gated  powers  of  the  federal  government. 

§  1820.  The  law  as  to  pleading  and  evidence  in  cases  of  treason 
has  been  stated  in  the  sections  relating  to  treason  against  the  United 
States.  Whether  there  may  be  accessaries  in  such  cases  has  been 
already  discussed.^ 

1  Supra,  SS  224, 1792. 
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LENT  Mattbb. 
Such  matter   excluded  from  the 

mail,  and  posting  it  indictable, 

§1881. 
So  of  fraudulent  matter,  §  1881  a« 


I.  OBSTRUCTION  OF  MAIL. 

§  1822.  Whoever,  whether  intentionally  or  negligently,  obstmcts 
the  dae  transmission  or  delivery  of  the  mail,  is  indictable 
under  the   federal  statute.*    And  indirect  as  well   as  Erection 
direct  obstruction  is  indictable  under  the  statute,*  thoush  indictable 

®      by  statute. 

it  is  necessary  to  constitute  the  offence  that  the  mail 

should  be  in  transitu.*    It  is  no  defence  that  the  obstruction  was 

in  service  of  a  warrant  in  a  civil  smt  in  a  State  court* 


1  Under  the  Revised  Statutes  the 
following  postal  offences  are  made  in- 
dictable :— 

Inclosing  letters  with  printed  mat- 
ter, §  3887. 

Detaining  letters,  §  3890. 

Destroying  letters,  etc.,  §  3892. 

Posting  obscene  book,  etc.,  §  3893. 

Counterfeiting  stamps,  etc.,  §  5413. 

Emheuling  letter,  §§  5467-8  et  aeq., 
5471. 


Robbing  carrier,  §  5472. 
As   to  breaking  into  post-office,  see 
U.  S.  V.  Campbell,  9  Sawy.  20. 

•  U.  S. ».  Claypool,  14  Fed.  Rep.  127  ; 
U.  S.  V.  Kane,  19  Ibid.  42 ;  9  Saw.  614. 

•  U.  S.  V.  aark,  13  Philad.  476 ;  U. 
S.  V,  McCracken,  3  Hughes,  544 ;  U. 
8.  V.  Barney,  Ibid.  545. 

•  U.  S.  p,  McCracken,  supra. 

•  U.  S.  V.  Harvey,  1  Brunf.  (U.  S.) 
540. 
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II.   ROBBERY  OF  MAIL. 

§  1828.  The  offence  of  robbing  the  mail,  under  the  federal 
Robbery  of  s^^^^®»*  ^^  constituted  by  robbing  the  carrier  of  the  mail, 
the  mall  u  or  Other  person  intrusted  therewith,  by  stopping  him  on 
mail  car.      the  highws^,  and  demanding  the  surrender  of  the  mail, 

robbed  by     ^^^  ^^  ^^®  ^^^^  ^^^^  showing  weapons  calculated  to  take 
force.  tig  life^  Qp  by  otherwise  putting  him  in  fear  of  his  life, 

and  obtaining  possession  of  the  mail,  or  portions  thereof,  by  the 
means  aforesaid,  against  the  will  of  the  carrier.' 

§  1824.  All  persons  present  at  the  commission  of  the  robbery, 
consenting  thereto,  aiding,  assisting,  or  abetting  therein, 
cemed  are     or  doing  any  act  which  is  a  constituent  of  the  offence,  are 
^^''^'    principaU.* 

>  Rey.  Stat.  $  5472.  oiently  sets  out  that  the  offence  has 
*  U.  8.  V.  Hare,  2  Wheeler  C.  C.  been  committed  by  the  mail  carrier.** 
300 ;  1  Cr.  C.  C.  82.  The  same  law  U.  8.  v.  MiUs,  7  Peters,  138. 
was  recognized  by  Washington,  J.,  in  Upon  an  indictment  for  robbing  the 
U.  S.  V,  Wood,  3  Wash.  C.  C.  440.  and  mail,  and  potting  the  person  having 
in  U.  8.  V.  Bernard,  Trenton,  1819.  the  custody  of  it  in  jeopardy,  under 
See,  also,  U.  S.  v.  Aminhisor,  2  the  19th  section  of  the  Act  of  AprU 
Wheeler  C.  C.  zlir  ;  U.  8.  p.  Wood,  1  30,  1810,  c.  262,  a  sword,  etc.,  in  the 
Brunf.  (U.  8.)  456.  hands  of  the  robber,  by  terror  of 
The  defendant  was  indicted  under  which  the  robbery  is  effected,  is,  with- 
the  act  of  Congress  for  advising,  pro-  in  the  aet,  a  dangerous  weapon,  put- 
curing,  and  assisting  a  mail  carrier  to  ting  the  life  in  Jeopardy  ;  though  it  be 
rob  the  mail ;  and  was  found  guilty,  not  drawn  or  pointed  at  the  carrier. 
Upon  this  finding,  the  Judges  of  the  So  a  pistol  in  his  hands,  by  means  of 
Circuit  Court  of  Korth  Carolina  were  which  the  robbery  is  effected,  is  a  dan- 
divided  in  opinion  on  the  question  gerous  weapon  ;  and  it  is  not  neces- 
whether  an  indictment,  founded  on  siu-y  to  prove  that  it  was  charged ;  it 
the  statute  for  advising,  etc.,  a  mail  is  presumed  to  be  so  until  the  oon- 
carrier  to  rob  the  mail,  ought  to  set  trary  is  proved.  U.  S.  v.  Wood,  3 
forth  or  aver  that  the  said  carrier  did,  Wash.  C.  C.  440. 
in  fact,  conmiit  the  offence  of  robbing  It  is  not  necessary  to  a  conviction, 
the  mail.  The  answer  to  this,  it  was  under  the  22d  section  of  the  act  above 
said  by  the  Supreme  Court,  as  an  ab-  given,  that  the  carrier  of  the  mail 
stract  proposition,  ''  must  be  in  the  shouid  have  taken  the  oath  prescribed 
affirmative.  But  if  the  question  in-  by  the  second  section  of  the  Act  of 
tended  to  be  put  is,  whether  there  1825,  or  that  the  whole  mail  be  taken* 
must  be  a  distinctive  substantive  aver-  U.  S.  v.  Wilson,  1  Bald.  C.  C.  78. 
ment  of  that  fact,  it  is  not  necessary.  *  Ibid* 
The    indictment,  in   this    case,  suffi- 
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§  1826.  The  word  "rob"  in  the  statute, "is  used  in  "Rob" is 

^  '  '  used  at 

the  common  law  sense .^  common 

§  1826.  "  Jeopardy,"  as  used  in  the  statute,  means  a  ^^^' 

well-grounded  apprehension  of  danger  to  life,  in  case  of  ft^^^  ^^ 

refusal  to  yield  to  threats  of  violence.*  ardy." 

§  1826  a.    Under   the  statute  maldng  the  unlawful  Opentng 

opening  or  detention  of  mail  matter  indictable,  is  in-  tion  of  feu 

eluded  merchandise  transmitted  by  mail.*  Jb".*"^*^^ 


III.  EMBEZZLEMENT  FROM  MAIL.^ 

§  1827.  To  constitute  the  olTence  of  embezzlement  from  the  mail, 
the  letter  must  have  been  obtained  from  the  post-office, 
or  from  a  letter  carrier ;  after  a  voluntary  delivery  to  a  i-«tter 

;  y  »/  must  have 

third  person,  the  letter  is  no  longer  under  the  protection  been  ob- 
of  the  laws  of  the  United  States ;  and  the  act  of  fraudu-  j^jS^m^"" 
lently  obtaining  it  from  such  third  person  is  not  punish- 
able under  the  statute.*    Whether  the  intent  necessary  to  embezzle* 
ment  existed,  the  jury  must  determine  from  the  evidence.* 

Where  a  letter  is  delivered  to  a  private  messenger,  the  letter 
cannot  be  charged  to  have  been  ^^  posted"  or  <^  mailed."  Hence, 
an  errand  boy  sent  by  his  master  for  letters,  and  embezzling  one 
after  receiving  it,  cannot  be  convicted  under  the  statute.^ 

As  a  general  rule,  the  detention  of  a  letter  which  came  law- 

^  Ibid.  ftindt  see  U.  8.  v.  Gilbert,  17  Int.  Re^. 

'  •  Ibid.  Reo.  54. 

•  U.  S.  V.  Blaokman,  17  Fed.  Rep.  '  U.  8.  v.  Paraons,  2  Blatch.  104 ; 

837 ;  5  MoGr.  438.  .U.  8.  v.  Malvaney,  4  Parker  C.  R.  164. 

«  See    Rev.    St.    (§    4046,    5467-8,  That  the  offence  is  ii<H  felony,  see  U.  8. 

5473-7.  V.  Laneaater,  2  McLean,  431 ;  <ti/>ra,  §§ 

As  to  meaning  of  **  secrete*'  in  bUt  183,  220. 

tnte,  see  R.  v.  Sharpe,  1  Moodj,  125 ;  *  U.  8.  v.   8ander,  6  McLean,  598 ; 

K.  p.  Wjnn,  1  Den.  C.  C.  365;  T.  &  M.  U.  8.  v.  Mills,  7  Peters,  138.    As  to 

32 ;  2  C.  &  K.  859  ;  8tate  v.  Williams,  embezslement  generally  see  ttipra,  §§ 

80  Me.  484 ;    and  see  rapm,   §  896.  1009  ei  seq. 

That  taking  from  a  postal  car  is  within  f  U.  8.  v.  DriscoU,  1  Low.  303 ;  U. 

the  statute,  see  U.  8.  v.  Falkenheimer,  B.  v.  Parsons,  2  Blatoh.  104 ;  U.  8.  v. 

21  Fed.  Rep.  624.  Bander,  6  McLean,  598.    Bee  U.  8.  v. 

As  to  embesslement  of  money  order  Pond,  2  Curtis  C.  C.  265. 
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fully  into  the  party's  possession  is  not  embezzlement  under  this 
statute.^ 

It  is  not  necessary  that  a  letter,  to  be  within  the  protection  of  the 
act,  should  be  sealed.' 

If  a  clerk  in  the  post-office  steal  a  letter  containing  money  from 
its  appropriated  place  of  deposit,  he  is  guilty  of  stealing  it  from  the 
post-office,  although  it  be  not  removed  beyond  the  building  contain- 
ing the  post-office.* 

Under  §  5467  of  the  Revised  Statutes  a  letter  carrier  may  be 
convicted  of  having  embezzled  a  letter  which  was  intended  to  be 
conveyed  by  mail,  and  contained  an  article  of  value,  which  letter 
had  been  intrusted  to  him,  and  had  come  into  his  possession  as 
a  carrier.^  A  letter  carrier  is  subjected  to  the  penalties  of  the 
statute  even  when  at  the  time  performing  under  the  post-master's 
direction  duties  not  in  his  immediate  line  ;*  and  so  is  any  mail 
agent,  no  matter  how  slight  or  unremunerative  his  duties.*  But  a 
servant  employed  in  cleaning  boots  and  tying  bundles  in  the  post- 
office,  is  not  a  person  employed  in  the  post-office  under  the  English 
statute.' 

Valuables  of  all  lands,  e,  ^.,  gold  dust,  money, — are  subjects  of 
larceny  under  the  statutes.* 

§  1828.  A  letter  containing  money,  deposited  in  the  mail  for  the 
^       ,  ^      purpose  of  ascertaining  whether  its  contents  would  be 

Decoy  let-  ,  .     •  ,  „ 

ter  within  Stolen  on  a  particular  route,  and  actually  sent  on  a  post 
Btatute.  route,  is  a  letter  intended  to  be  sent  by  post  within  the 
meaning  of  the  Post-office  Act.*  In  England  such  a  letter  must 
have  been  actually  posted.^    Under  our  statute  it  is  sufficient  if 

1  U.  S.  v.  Thoma,  2  N.  J.  Law]  J.  i  R.  v.  Pearson,  4  C.  &  P.  672. 

181 ;  19  Alb.  L.  J.  482,  dting  U.  S.  v.  •  U.  8.  o.  RandaU,  Dead/,  555  ;  U. 

Parsons,  2  Blatch.  104;  U.  S.  v.  Ban-  8.  v.  Marselis,  2  Blatch.  108;  U.  8.  o. 

der,  6  McLean,  598 ;  U.  8.  v.  DrisooU,  Keene,  cited  m/ra,  §  18d0. 

1  Low.  303.  •  U.  8.  V.  Foye,  1  Curtis  C.  C.  3S4; 

'  U.  8.  V.  Pond.  2  Curt.  C.  C.  265.  4  Stat,   at  Large,   102.     See  nspra,  $ 

•  U.  8.  9.  Marselis,  2  Blatch.  108.  149.  Infra,  §  1831.  8.  P.  R.  r.  Yonng, 
8ee  U.  S.  v.  Nott,  vrfra.  1  Den.  C.  C.  194 ;    2  C.  &    K.   466, 

«  U.  8.  V.  Pelletrean,  14  Blatch.  126.    overruling  R.  v.  Gardner,  1  C.  &  E. 

•  R.  V.  Bickerstaff,  2  C.  &  E.  761 ;    628. 

see  U.  S.  V.  Parsons,  2  Blatch.  104 ;        i^  R.   v.   Rathbone,  C.  &  M.  220 ;  2 
see  Jamum  v.  U.  8.,  1  Col.  309.  Moody,  242;  see  R.  v.  Salisbury,  5  C. 

•  U.  8.  V.  Hamilton,  11  Biss.  85.  &  P.  155.    Supra^  $  1017. 
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the  letter  were  delivered  to  the  carrier,^  or  placed  in  a  postal 
box.* 

§1828  a.  On  a  charge  of  stealing  letters  out  of  the  mail  by  a 
postmaster  or  other  official,  it  has  been  held  that  the  ,  _ 

'^  -  11  .  1  Letter  must 

proper  coarse  is  to  call  as  witnesses  the  postmasters  be  traced 
through  whose  offices  the  letters  passed  or  were  dis-   fondant's 
tributed.*    When  such  witnesses  are  not  called,  although  ^^^^^ 
there  may  be  proof  of  the  mailing  of  the  letters,  and  that  they  were 
never  received,  this  is  held  insufficient  for  the  conviction  of  any 
postmaster  on  the  route  .^    But  such  strictness  of  proof  being  in 
many  cases  impracticable,  the  better  view  is  to  permit  the  prosecu- 
tion to  rely  on  the  presumption  of  regularity  of  the  mails,  which,  if 
corroborated  by  extrinsic  evidence  of  guilt  connecting  the  defend- 
ant with  the  particular  letter,  may  sustain  a  conviction.' 

§  1829.  An  indictment  which  charges  the  defendant  with  unlaw- 
fully abstracting  a  letter  containing  bank  notes  from  the 
maU,  is  good,  if  it  allege  that  the  letter  containing  bank  if  indict- 
notes  was  put  into  the  post-office  to  be  conveyed  by  post,  ^tiforM  to 
and  came  into  possession  of  defendant,  as  a  driver  of  the  b^^^^- 
mail  stage.' 

It  is  not  necessary  to  give  a  particular  description  of  a  letter 
charged  to  have  been  secreted  and  embesBzled  by  a  postmaster,  nor 
to  describe  particularly  the  bank  notes,  inclosed  in  the  letter.  But 
if  either  the  letter  or  the  notes  be  described  in  the  indictment,  they 
must  be  proved  as  laid.^  It  is  sufficient  to  charge  only  the  embezzle- 
ment of  the  letter.' 

It  is  enough  to  state  that  the  letter  came  to  the  hands  of  the 
postmaster,  in  the  words  of  the  statute,  without  showing  where  it 
was  mailed,  or  on  what  route  it  was  conveyed.'  But  it  must  be 
averred  that  the  letter  was  intended  to  be  conveyed  by  post.^ 

To  convict  a  person  who  is  employed  in  the  department  of  steal- 
ing a  letter,  such  employment  npust  be  distinctiy  alleged  and  proved.^^ 

1  0.  S.  V.  PelletreAU,  14  BUtch.  126.  U.  S.  v.  Patterson,  6  Ibid.  466.    See  U. 

s  U.  S.  9.  Marselifl,  tupra,  S.  v.  Sander,  Ibid.  598. 

*  U.  S.  V,  Emerson,  6  McLean,  406.  *  U.  S.  v.  Taylor,  1  Hnghes,  514. 

*  U.  S.  V.  Bmerson,  ta  mipra,  *  Ibid. 

•  See  Whart.  Cr.  Ev.  §§  835  etieq.  ^  \J.  S.  v,  Okie,  5  Blatch.  516. 

•  U.  S.  V.  Martin,  2  McLean,  256.  "  U.  S.  v.  Kott,  1  McUan,  499.    See 
7  0.  S.  V,  Lancaster,  2  McLean,  431 ;  R.  v.  Pearson,  4  C.  &  P.  572 ;  0.  S.  v. 

Belew,  2  Brock.  280. 

591 


I  1881.]  ORIHBS.  [BOOK  IL 

It  is  enough,  however,  to  aver  that  the  defendant  was  a  person 
employed  in  one  of  the  departments  of  the  post-office  establishment 
of  the  United  States.^ 

The  description  of  the  termini,  between  which  the  letter  was 
intended  to  be  sent  by  post,  cannot  be  rejected  as  surplusage,  but 
must  be  proved  as  laid.' 

It  is  necessary  to  lay  the  property  stolen  in  some  person  other 
than  the  prisoner.*  It  is  otherwise  as  to  treasury  notes  under  Rev. 
Stat.  §  6467.* 

It  is  held  that  a  letter  carrier  may  be  indicted  in  a  State  court 
for  larceny  of  a  letter  at  common  law.* 

IV.   REGEIVINa  EMBEZZLED  MONEY,  ETC. 

§  1830.  It  is  an  offence  under  the  statute  to  receive  or  buy  any 

article  that  has  been  stolen  from  the  mail,  knowing  it  to 

anaiogooB     have  been  so  stolen.*    To  show  that  the  article  has  been 

ingstoien     Stolen,  the  conviction  of  the  individuals  who  stole  it  is 

^*^^'  sufficient,  if  the  article  be  identified.^ 

When  an  individual  is  found  in  possession  of  property  stolen  from 
the  mail,  and  fails  to  show  how  he  acquired  it,  or  gives  inconsistent 
or  contradictory  accounts  how  he  came  by  it,  this,  according  to  the 
rule  expressed  elsewhere  may  be  an  inference  of  guilt.* 

V.   POSTING  INDECENT  MATTBB. 

§  1831.  By  the  Revised  Statutes  of  the  United  States  (§  3898. 
Such  mat.  See  Acts  March  3, 1873,  July  12, 1876),  it  is  provided 
^udS  "  ^^^  ^^  obscene,  lewd,  or  lascivious  book,  pamphlet, 
fyomthe  picture,  paper,  print,  or  other  publication  of  an  inde>- 
pcMtingit  cent  character,  or  any  article  or  thing,  designed  or 
Indictable,  in^jended  for  the  prevention  of  conception  or  procuring 
of  abortion,  nor  any  article  or  thing  intended  or  adapted  for  any 
indecent  or  immoral  use,  nor  any  written  or  printed  card,  circular, 
book,  pamphlet,  advertisement,  or  notice  of  any  kind,  giving  infor- 
mation, directly  or  indirectly,  where,  or  how,  or  of  whom,  or  by 

1  U.  S.  V.  Patterson,  6  MoLeaa,  466.  *  Sttpra,  §§  267,  959. 

>  U.    S.    V.  Foje,  1    Curtis  C.  C.  •  U.  S.  v.  Keene,  5  MoLeftn,  509. 

364.  7  Ibid. 

»  Ibid.  •  Ibid. ;  Whart.  Crim.  Ev.  §  758. 

«  U.  S.  V.  Baugh,  1  Fed.  Rep.  784 ; 
4  Hughes,  501. 
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what  meanSy  either  of  the  things  before  mentioned,  may  be  obtained 
or  made  •  .  .  •  shall  be  carried  in  the  mail ;  and  any  person  who 
shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or 
delivery,  any  of  the  hereinbefore  mentioned  articles  or  things,  etc. 
....  shall  be  deemed  guilty  of  a  misdemeanor,"  etc. 

This  statute  has  been  held  constitutional.^  In  respect  to  its  con- 
struction the  following  points  have  been  settled : — 

(1)  The  first  clause,  prohibiting  the  mailing  of  obscene  litera- 
ture, applies  to  the  mailing  of  obscene  letters,'  whether  printed  or 
written,'  as  well  as  of  obscene  books  and  pamphlets  meant  for  general 
circulation.^  The  test  of  obscenity,  as  has  been  already  stated,  is 
the  tendency  to  scandalize  and  corrupt  by  indecent  pictures  or  words 
bearing  on  sexual  relations.'  In  framing  the  indictment  the  rules 
prevail  which  are  laid  down  in  respect  to  the  pleading  of  obscene 
publications  in  indictments  for  libel.^ 

(2)  Under  the  clause^  which  provides  that  no  article  or  thing 
<<  designed  or  intended  for  the  prevention  of  conception  or  procuring 
of  abortion"  shall  be  carried  in  the  mail,  and  declares  guilty  of  a 
misdemeanor  any  person  who  knowingly  deposits,  for  mailing  or 
delivery,  any  such  article  or  thing,  the  defendant,  it  has  been  ruled 
by  Benedict,  J.,  cannot  show,  in  defence,  that  the  article  deposited 
in  the  mail  would  not,  in  fact,  have  any  tendency  to  prevent  con- 
ception or  procure  abortion,  and  that  its  harmless  character  was 
known  to  him  when  he  deposited  it,  it  being  sufiScient  that  the 
article,  when  deposited,  was  put  up  in  a  form,  and  described  in  a 
manner  calculated  to  insure  its  use  to  prevent  conception  or  procure 
abortion,  by  any  one  desiring  to  accomplish  that  result  and  into 

»  U.  8.  V.  Bott,  11  Blatch.  346  ;  XT.  *  U.  S.  v.  Chesman,  19  Fed.  Rep. 

8.  V.  Bennett,  Ibid.  338  ;  U.  8.  v.  Hay-  497.   See  U.  8.  v,  Foote,  13  Blatch.  418. 

ward,  Clifford,  J.,  1879.     See  Mr.  Cal-  *  Supra,  §  1606 ;  U.   8.  v.  Bennett, 

honn*a  speech  on  the  Incendiary  Pub-  cited  aupra,  §  1606. 

lication  bill,  Calhoun's  Works,  11.  509 ;  •  Ibid.   Supra,  §§  1609,  1662  ;  U.  8. 

Whart.  Com.  Am.  Law,  §  446.  t;.   Ealtmejer,   16  Fed.  Rep.  760 ;    5 

•  U.   8.   9.   Gaylord,  17  Fed.  Rep.  McCr.   260 ;  U.  8.   v.  Bates,  11  Biss. 

438 ;  U.  8.  r.  Hanover,  Ibid.  444.  70. 

»  U.  8.  V.  Morris,*17  Rep.  293,  over-  »  Act  of  Jnne  8,  1872  (17  U.  8.  Stat, 

ruling  U.  8.  v,  Loftus,  8  Sawy.  194;  at  Large,  802),  as  amended  by  §2  of 

see  U.  8.  v.  Britton,  17  Fed.  Rep.  731 ;  the  Ant  of  March  3,  1873  (Ibid.  599, 

n.  8.  V.  Chesman,  19  Ibid.  497.  Rev.  Stat.  §  3893). 
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whose  hands  it  nught  fall.^  It  was  further  held  that  on  the  trial  of 
an  indictment  founded  on  the  same  section^  which  declares  it  to  be 
a  misdemeanor  to  knowingly  deposit  in  the  mail,  for  mailing  or  de- 
livery, any  advertisement  or  notice  giving  information  where  or  of 
whom  any  such  article  or  thing  may  be  obtained,  if  it  be  shown  suck 
a  notice  was  deposited^  it  is  immaterial  whether,  in  fact,  the  article 
or  thing  was  at  the  place  designated.  Nor  is  it  a  defence  that  the 
defendant  was  inveigled  to  mail  the  package  by  a  decoy.' 

It  has  been  determined,  however,  by  Judge  Dillon,  in  the 
construction  of  the  clause  prohibiting  the  mailing  of  letters,  etc. 
— '^  giving  information"  as  to  the  production  of  abortion,  that  a 
sealed  letter,  written  by  the  defendant  and  addressed  to  a  person 
who,  in  fact,  has  no  existence,  and  which  on  its  face  imparts  no 
information  of  the  prohibited  character,  and  which  is  brought 
within  the  statute  only  by  the  fictitious  letter  of  inqiury  of  a  detec- 
tive, is  not  a  ^'  giving  of  information"  within  the  meaning  of  the 
statute.  The  distinction  between  the  ruling  of  Judge  Dillon  and 
that  of  Judge  Benedict,  as  above  ^ven,  may  be  sustained  on  the 

>  See  to  this   point   tupra,  §§  119,  which  charges  the  deposit  of  an  ad- 

185 ;    S.   P.  Bates  v.  U.  8.,   11  Biss.  vertisement  or  notice  giving  informa- 

70.    See  U.  S.  v,  Foote,  13  Blatch.  418.  tion  where  and  of  whom  certain  of  the 

*  Bott  V.  U.  S.,  11  Blatch.  346,  where  articles  made  contraband  by  the  sta- 

it  was  said  by  Benedict,  J. : —  tute  could  be  obtained.    The  eridence 

**  If  this  view  of  the  law  be  correct,  showed  the  deposit  of  a  notice  stating 

evidence  tending  to  show  the  harmless  that  certain  articles  contraband  hy  the 

character  of  the  powders,  and,  also,  statute  could  be  obtained  at  a  desig- 

evidence  that  the  powders  were  known  nated    place.      This      being    shown, 

to  the  defendant  to  have  been  ordered  whether  in  point  of  fact  the  informa- 

of  him  bj  a  man,  and  for  the  purpose  tion    in    the    notice    was    true,   and 

of  obtaining  evidence  on  which  to  base  whether   such    articles  were    at  the 

a  prosecution,  and  were  made  harmless  place   designated,    is    of    no     conse- 

in    order    to  dupe,  was  properly  ez*  quence."    The  main  pointruled  is  that 

eluded.     If  such  facts  were  shown,  it  the  offence  of  posting  indecent  matter 

would  still  be  true,  that  the  defendant  is  one  against  the  public,  in  which 

deposited  in  the  mail  powders  which  it  is  enough  if  the  thing  posted  be  ap- 

have  been  found  to  be  put  up  in  a  parently  of  the  character  prohibited, 
form,  and  described  in  a  manner,  cal-       As  to  attempts  to  commit  offences 

culated  to  insure  their  use,   for  the  with  inadequate  means,  see  tupra^  § 

prevention  of  conception,  bj  anj  one  183.     That  it  is  no  defence  that  the 

desiring  to  accomplish  that  result,  and  defendant  was  led  to  the  act  bj  a 

into  whose  hands  they  might  fall.  decoy,  in  cases  of  offences  against  the 

'*  A    similar  question  arises  under  public,  see  gupra,  §  149. 
the    indictment    against  Whitehead, 
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ground  that  the  clause  ^^  giving  of  information,"  in  the  statute,  does 
not  qualify  the  transmission  of  drug?,  as  it  does  that  of  books  or 
writings.^ 

§  1831  a.  Under  the  federal  statute,  making  it  an  offence  to  use 
the  post  ofiBce  for  fraudulent  purposes,  it  is  an  indictable 
offence  to  send  out  circulars  for  the  purpose  of  fraudu-   fraaduient 
lently  obtaining  money  and  stamps  in  reply ;«  and  for  the   '"'*«^- 
purpose  of  putting  into  operation  a  scheme  to  utter  counterfeit 
money.'    But  the  statute  does  not  cover  cases  of  mailing  of  letters 
intending  to  effect  isolated  frauds.^ 

"  The  act  was  designed  to  strike  at  common  schemes  of  fraud, 
whereby,  through  the  post  office,  circulars,  etc.,  are  distributed, 
generally  to  entrap  and  defraud  the  unwary,  and  not  the  super- 
vision of  commercial  correspondence  between  a  debtor  and  cred- 
itor." » 

The  mailing  of  lottery  circulars  is  indictable  by  the  revised  stat- 
utes ;  nor  is  it  any  defence  that  the  circular  was  sent  in  answer  to 
a  decoy.* 

The  statutes  do  not  cover  sending  to  the  post-office.  There  must 
be  an  actual  mailing  or  posting.^ 

1  n.  S.  V.  Whittier,  5  Dill.  35,  citing  «  U.  S.  v.  Owens,  17  Fed.  Rep.  72 ; 

R.  9.  MoDaniel,  Foster,  121,  2  East  P.  5  MoCr.  307. 

C.  665  ;  and  see  supra,  §  149.  ^  U.  8.  v.  Owens,  ttf  sup, 

*  U.  S.  V.  Stickle,  15  Fed.  Rep.  798 ;  •  U.  S.  v.  Moore,  19  Fed.  Rep.  39. 

U.  S.  9.  Fleming,  18  Ibid.  907.  '  U.  8.  r.   Danphin,  20  Fed.   Rep. 

>  U.  8.  V.  Jones,  20  Blat^h.  235.  625.    See  U.  8.  v.  Cliesman,  19  Ibid. 

497. 
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CHAPTER  XXXIX. 

ABUSE  OF  ELECTIVE  FRANCHISE. 


Offence  equivalent  to  fraudulent  usurpa- 
tion, $  1832. 
L  Illegal  Voting. 

Illegal  voting  a  misdemeanor  at 

common  law,  S  1832  a. 
Proof  to  be  the  best  obtainable, 

§  1882  b. 
No  defence   that   election  was 

voidable,  §  1888. 
No  merger  in  perjury,  §  1884. 
Ignorance  of  disqualification  no 
defence,  §  1835. 

n.  Iin>ICTMBNT  AGAINST  VOTEB. 

Indictment  must  aver  election,  { 

1886. 
Must  specify  disability,  §  1837. 
Double  voting  to  be  specified,  § . 

1888. 
Statutory  terms  must  be  used,  § 

1838  a. 
nL  Indictment  against  Ofticsrs. 
Usurpation  of  ofiice  indictable, 

18386. 
Defendants  cannot  be  Joined,  § 

1889. 
Indictment   may   be  single,    § 

1840. 


Fraud  or  breach  of  duty  must  be 
specially  averred  and  proved, 
§  1841. 

U.  8.  marshal  limited  by  statute, 
§  1841  a. 

Duty  must  be  specified,  §  1842. 

Office  to  be  averred,  §  1848. 

And  so  of  BcUnUr,  §  1844. 

IV.  Evidence. 

Sufficient  to  prove  officer  to  be 
acting  as  such,  §  1840. 

Where  there  is  discretion,  no  lia- 
bility for  errors  of  Judgment- 
§1846. 

V.  Attempt. 

Attempt  Is  at  common  law  in- 
dictable, §  1847. 
TI.  Bribebt  bt  Candidates. 

Corruption  by  candidates  indict- 
able, $  1848. 
VU.  Violence  to  Voters. 

Indictable  at  common  law,  § 
1848  a. 
Vm.  Betti^^o  at  Elections. 

Indictable  by  statute,  §  1848  5. 


§  1882.  In  a  country  based  on  popular  elections,  abuse,  by  force 
or  fraud,  of  the  elective  franchise,  is  an  offence  against 
government ;  and  is  to  be  punished  on  the  same  principle 
as  by  the  English  common  law  and  the  Roman  common 
law  are  punishable  forcible  or  fraudulent  usurpations  of  ex- 
ecutive sovereignty.^    The  common  law  offence,  however. 


Offence 
equivalent 
to  fraudu- 
lent usur- 
pation of 
sover- 
eignty. 


I  in/Va,  §  1858.    See  Com.  r.  McHale,  That  Congress  may  constitutionally 

97  Penn.  St.  397 ;  and  an  article  in  2  enact  statutes  for    the  regulation  of 

Crim.  Law  Mag.  1    (July,  1881),  on  elections  for  federal  officers,  though  at 

Crimes  against  the  Elective  Franchise,  the  same  elections  State  offioers  majr 
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in  the  United  States,  has  given  way  to  statutes  imposing  specific 
penalties  on  misconduct  of  this  class ;  statutes  which  are  multitudi- 
nous and  diverse,  and  which  have  received  adjudications  difficult  to 
classify,  from  this  very  diversity  of  subject  matter.  Premising  that 
most  of  the  questions  that  thus  arise  have  been  already  incidentally 
noticed,  the  distinctive  points  which  meet  us  most  frequently  may 
be  thus  divided: — 

I.  ILLEaAL  YOnNQ. 

§  1832  a.  Apart  from  statutory  prescriptions,  illegal  voting  is 
indictable  at  common  law ;'  and  consequently  the  attempt 
to  vote  illegally  is  also  so  indictable.'    Whether  under  ^g^d^a!^ 
statutes  the  scienter  must  b^  proved  will  be  considered  J^™^^  ^^^^ 
in  another  section.'    At  common  law  such  proof  is  gen-  indictable 

..  Ill  •<••  ••!       at  commoii 

erally  necessary,  though  the  question  of  intent  is  irrele-  law. 
vant.* 

§  1832  h.  The  proof,  on  an  indictment  agsdnst  a  voter  for  illegal 
voting,  must  be  the  best  obtainable.'  The  poll  list  has  p^^^  ^  ^ 
been  held  admissible  to  prove  that  the  defendant  voted ;'  the  bestot- 
though  this  on  principle  should  not  be  the  case  unless 
the  testimony  of  the  officers  of  the  election  cannot  be  obtwied,  or 
unless  as  corroborative  of  such  testimony.' 

be  elected,  but  that  they  cannot  regnlate  417 ;  Com.  v.  McHale,  97  Penn.  St.  397 ; 

elections  for  State  officers  ezdnsively,  though  see  State  v.  Listen,  9  Hnmph. 

except  so  far  as  to  preclude  race  dis-  603 ;  Gordon  v.  State,  62  Ala.  308. 

crimination,  see  U.  S.  v.  Reese,  92  U.  *  Infra,  §  1847 ;  supra,  §§  173  et  seq. ; 

6. 214 ;  Siebold,  er  parte,  100  U.  8. 100 ;  Com.  r.  Jones,  10  Phila.  211.    See  R. 

Yarbrongh,  ex  parte,  110  U.  S.  651.  v.  Hague,  12  W.  R.  310 ;  McCr.  Eleo- 

As  to  prosecutions  for  the  invasion  of  tion  Law,  §  468. 

dyil  rights,  see  supra,  §  1356  a ;  U.  S.  >  Infra,  §  1835. 

V.  Bader,  4  Woods,  189 ;  16  Fed.  Rep.  «  State  o.  Perkins,  42  Yt.  399 ;  SUte 

116 ;  U.  S.  r.  Wright,  6  Ibid.  112 ;  U.  v.  Welch,  21  Minn.  22.     See  Steinwehr 

S.  9.  Hunford,  16  Ibid.  223.  v.  SUte,  5  Sneed,  586. 

In   some   Jurisdictions  the  sale  of  *  Whart.  Cr.  St.  §§  220  et  seq, 
liquor,  near  where  an  election  is  being  *  Wilson  r.  State,  52  Ala.  699 ;  Hun- 
held,  is  indictable  by  statute.    State  v.  ter  v.  State,  55  Ibid.  76. 
Cody,  47  Conn.  44;  SUte  v.  Stamey,  ^  Whart.  Cr.  Ev.  §§  526  et  seq.  That 
71  N.  C.  202 ;  Hoskey  v,  SUte,  9  Tez.  parol  proof  is  admissible  as  to  aliens 
Ap.  202.    See  supra,  §  1512  c.  .voting  on  forged  naturalisation  papers, 

1  Supra,  §  84 ;  R.  v.  Price,  3  P.  &  D.  see  McCr.  Elect.  Laws,  §  21 ;  SUte  v. 

421 ;  11  A.  &  E.  727 ;  U.  S.  r.  Burley,  Stumpf,  23  Wis.  630.  That  parol  proof. 

14  Blatch.  91 ;  Com.  v.  Silsbee,  9  Mass.  is  receivable  to  solve  latent  ambigni- 
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§  1888.  Illegal  voting  at  a  voidable  election  would  be  indictable 

as  an  attempt,  if  such  election  were  primd  /(tcie  valid  ;^ 

that  e\to     though  it  would  be  otherwise  if  the  election  were  abso- 

▼oidabie.      ^^^^7  void.*     But  mere  curable  irregularities  do  not 

purge  the  act  of  its  criminality.* 

§  1834.  The  voting,  and  the  falsely  swearing  to  the  voter's  quali- 

No  merger    fications,  are  distinct  offences ;  and  the  one  cannot  be 

In  perjuiy.    held  to  merge  in  the  other.* 

§  1885.  When  illegal  voting  is  made  a  misdemeanor  by  statute, 

irrespective  of  intent,  it  is  no  defence  that  the  defendant 

ofdi^^i-  believed  himself  entitled  to  vote.*    And  even  where  the 

defi»i^°^    statute  contains  the  conditions  ^^  knowingly  and  fraudu- 

lendy,"*  it  is  no  defence  that  the  defendant  acted  under 

advice  of  others,  if  such  advice  were  in  point  of  law  wrong.^    So,  no 

ties  in  ballotfl,  see  People  v.  Seaman,  8  62.  For  offenoee  of  this  class,  see  U.  S. 

Ck>w.  409.     As  to  oonfliot  between  bal-  Rev.  SUt.  §§  5506  et  teg. 

lots  and  returns,  see  HoCr.  Elect.  Laws,  *  Steinwebr  o.  Statei  5  Sneed,  586 ; 

§  278.   That  a  voter  cannot  bemade  to  SUte  v,  Miunick,  15  Iowa,  123 ;  SUte 

disclose  the  contents  of  his  ballot,  see  v.  Sheely,  Ibid.  404. 

MoCr.   Elect.  Laws,  §  142 ;   People  v,  *  U.  S.  v.  Anthony,  11  Blatch.  200 ; 

Pease,  27  N.  Y.  81 ;  People  v.  Cioote,  Minor  v.  Happersett,  53  Mo.  58 ;  and 

16  Mich.  283.    It  has  been  held  that  see  tvynu,  §  84. 

this  privilege  does  not  shelter  ilkgal  As  to  what  oonstltatea  dtiaenahip, 
voters.  McDaniel's  Case,  3  Penn.  L.  see  Slaughter-hoose  Cases,  16  Wall. 
J.  310 ;  Brightly's  Elect.  Cas.  248.  Bat  86 ;  Corfleld  v.  Coryell,  4  Wash.  C.  C. 
this  can  only  be  so  when  such  voters  R.  ^371 ;  Ward  v.  Maryland,  12  Wall, 
would  not  be  exposed  by  their  answer  418, 430 ;  Paul  v,  Virginia,  8  Ibid.  168 ; 
to  criminal  prosecution.  That  burden  Bradwell  v.  State,  16  Ibid.  130 ;  Gran- 
ts on  the  prosecution,  see  McCr.  Elect,  dall  t7.  Nevada,  6  Ibid.  85,  44. 
Laws,  §  464.  As  to  proving  contents  *  That  in  such  case  the  indictment 
of  ballots,  see  Ibid.  §§  194-6,  293.  should  aver  "  knowingly,"  see  Daven- 

In  Tennessee,  it  is  said  that  handing  port,  in  re,  18  Blatx^h.  C.  C.  336. 

in  a  ticket  to  the  proper  officer  is  voting.  As  to  acUnier  in  election  cases,  see  R. 

though  the  ticket  be  not  placed  in  the  v,  Owens,  2  E.  &  E.  86 ;  R.  v.  Coates,  2 

box.    Steinwehr  v.  State,  5  Sneed,  856.  B.  &  B.  253 ;  Buckminster  v.  Reynolds, 

But  in  Alabama  it  is  held  that  voting  is  13  C.  B.  (N.  S.)  62 ;  R.  t7.  Tewksbnry, 

not  complete  until  the  ticket  is  in  the  L.  R.  3  Q.  B.  629 ;  XT.  8.  v.  O'Neill,  2 

box.    Blackwell  v.  Thompson,  2  St.  &  Sawy.481;  Hamilton  v.  People,  57  Barb. 

P.  348.  625. 

1  See  iupra,  §§  181-185.    See,  how-  ^  XT.  S.  v.  Anthony,  11  Blatch.  200. 

ever,  R.  v.  Bent,  1  Den.  C.  C.  157.  Supra,  §  84  (see  criticism  in  2  Qreen 

s  State  t7.  Williams,  35  Me.  561.       '  Crim.  L.  Rep.  215)  ;  McQuire  v.  Stote, 

>  State  V,  Bailey,  21  Me.  62 ;  State  7  Humph.  54 ;  State  v.  Hart,  6  Jones, 

V.  Cohoon,  12  Ired.  178.    See  suj^ra,  §§  (N.  C.)  389 ;  SUte  v,  Boyett,  10  lied. 

1263,  1282 ;  Biddle  v.  Willard,  10  Ind.  336. 
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imatter  how  honest  be  the  belief  of  a  person  that  he  is  entitled  to  vote 
twice,  at  two  distinct  places,  he  is  rightfully  convicted,  if  he  so  vote, 
under  a  statute  which  makes  the  naked  act  indictable,  irrespective 
of  guilty  knowledge.*  For  by  statute,  as  well  as  by  common  law, 
the  electoral  franchise,  as  has  just  been  said,  is  an  office ;  and  a 
person  usurping  such  office,  no  matter  how  honestly,  is  liable  to 
penal  prosecution,  unless  the  statute  expressly  excepts  cases  of 
"  honest  intent."*  If  "  honest  intent"  and  "  mistake  of  law"  will 
excuse  a  person  illegally  voting  for  President  of  the  United  States, 
^^  honest  intent"  and  ^^  ignorance  of  the  law"  will  excuse  a  person 

1  In  State  r.  Boyett,  10  Ired.  336,  minor,  who  roted  illegally,  believed 

where  the  statute  contained  the  quali-  honestly  and  non- negligently  he  was  of 

iication  ''knowingly  and  fraadnlent-  full  age,  the  statute,  however,  making 

ly,"  it  was  held  that  it  was  no  defence  it  requisite  to  the  offence  that  it  should 

that  the  defendant  voted  honestly  un-  have  been  committed  *'  fraudulently"), 

der  the  advioe  of  friends ;  and  in  State  See  Com.  v.  Silsbee,  9  Mass.  417,  where 

V.  Hart,  6  Jones  (N.  C),  389  ;  it  was  double  voting  was  held  a  misdemeanor 

held  that  a  mistaken  opinion  by  the  at  common  law. 

officers  of  election   not  communicated  In  State  v.   Perkins,  42  Vt.   399 ; 

to  the  defendant  would    not  protect  State  v.  Welch,  21  Minn.  22;  under 

him  ;  see  R.  v.  Price,  11  A.  &  E.  727 ;  3  statutes  not  conditioned  by  terms  ex- 

P.  &  D.  421.  acting  sderUer  or  fraudulent  intent,  ille- 

Where  the  statute  imposes  the  pun-  gal  voting  at  two  distinct  polls,  though 

ishment   on    those  who '"  knowingly  under  an  honest  mistake  of  right,  was 

¥0te"  without  qualification,  this  makes  held  Indictable.    See  Hamilton  v,  Peo- 

penal  voting,  knowing  the  disqualifica-  pie,  67  Barb.  625,  where  it  was  held 

tion,  but  mistaking  the  law.    MoGuire  tbat  the  indictment,  under  the  New 

V.  State,  7  Humph.  54.  York  statute,  should  not  aver  scienter. 

In  the  following  cases  ignorance  and  It  was  also  held  that  it  was  no  defence 

honesty  have  been  held  a  tlefence: —  that  the  defendant  (though  disfran- 

Com.  V,  Bradford,  9  Mete.  268  (where  chised  as  a  felon)  believed  he  was  en- 

the  statute  had  the  words  "knowing  titled  to  vote. 

himself  not  to  be  a  qualified  voter")  ;  In  State  v.  Williams,  26  Me.  561,  it 

Com.  V.  Aglar,  Thach.  C.  C.  412 ;  Bright,  was  h«ld  that  there  could  be  no  convio- 

Elec.    Cas.    412;    Com.    v.    Wallace,  *  tion  unless  the  elections  were  both  of 

Thach.  C.  C.  692  ;  Bright.  Elec.  Cas.  them  in  accordance  with  law. 

703  (under  statute  imposing  penalty  on  On  the  other  hand,  in  California, 

aperson  who**  knowing  himself*' to  be  drunkenness  has  been  held  a  defence 

not  qualified  should  **  wilfully*'  vote,  to  **  repeating"  (People  r.  Harris,  29 

etc.) ;  Com.  v.  Macomber,  7  R.  I.  349  Cal.  678) ;  a  decision  which  may  lead 

(under  a  statute,  also,  which  made  **  repeaters"  to  get  drunk  before  they 

**  fraudulently"  a  condition  of  the  of-  **  repeat."  The  statute  does  not  appear 

fence)  ;  Gordon  v.  State,  52  Ala.  308 ;  to  prescribe  a  scienter. 

Carter  r.  State,  55  Ibid.  181  (where  it  •  See  siqtra,  §§  84,  1812. 
was  held  that  it  is  a  defence  that  a 
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usurping  the  office  of  President  of  the  United  States.     Usurpation, 
therefore,  would  cease  to  be  penal  when  it  becomes  fanatical.' 

II.   INDICTMENT  AGAINST  VOTER. 

§  1886.  Following  the  analogies  of  peijury,  we  can  well  under- 
stand why  the  old  English  precedents,  in  cases  of  ille- 
muBt  aver  galitj  at  elections,  should  set  out  all  the  preliminary  pro- 
eiection.  cedure  under  which  the  election  was  held.*  But  as  in 
perjury,  the  practice  in  this  country,  except  in  one  or  two  jurisdic- 
tions, has  been  to  dispense  with  such  great  particularity,*  so  we 
may  apply  the  same  liberality  to  the  construction  of  indictments  for 
offences  at  elections,  especially  when  such  are  held  under  general 
laws.  To  this  point,  indeed,  there  is  direct  authority,  showing  that 
it  is  enough  to  allege  that  the  offence  was  committed  at  a  general 
election  lawfully  held  according  to  law,  stating  when  and  where 
the  election  was  held  and  what  it  was  for.^  But  this  much  is 
icssential.*  And  it  is  essential,  also,  that  the  day  of  the  offence 
should  be  specifically  averred.* 

I  In  R.  V,  BeDt,  1  Den.  C.  C.  157,  it  ofioen  to  be  eleoted,  if  the  election 

•was  held  that  to  falsely  personate  a  were  general.    State  r.  Minniok,  15 

▼oter  at  a  municipal  election  is  not  in-  Iowa,  123. 

^ifitable  at  common  law ;  sed  quaere,  *  Carter  r.  State,  55'Ala.  181. 

As  to  disfranchised  voter  voting,  see  *  State  v.  Da/,  74  Me.  220. 

MoCr.  Elect.  Law,  §  18.  That  the  purpose  of  the  election  need 

s  This  seems  to  have  been  held  requi-  not  be  averred  see  further,  State  v. 

.4(ite  as  late  as  R.  v.  Bowler,  C.  &  M.  Lockbaum,   38    Conn.   400 ;    wpra,    § 

559  ;  6  Jnr.  287  ;  and  other  cases  of  1836.     That  the  officers  of  the  election 

€alse  swearing    at  elections  ;    which,  need  not  be  named,  see  State  v,  Doug- 

iiowever,  are  not  strictly  in  point— the  lass,  7  Iowa,  413 ;  suprOf  §  1836  ;  State 

.element  of  perjury  being  distinctively  v.  Minnick,  15  Iowa,  123.    That  it  is 

indictable.    See  Cole  on  Crim.  Inform,  not  necessary  to  aver  in  detail  the 

^  Part,  187.  authority  by  which  the  election  was 

*  See  supra,  §  1294.  summoned,  see  State  t'.  Bailey,  21  Me. 

*  State  V.  Bailey,  21  Me.  62 ;  SUte  r.  62 ;  State  v.  Marshall,  45  N.  H.  281 ; 
Boyington,  56  Me.  612 ;  State  v.  Mar-  Com.  v.  Desmond,  122  Mass.  12,  and 
shall,  45  N.  H.  281 ;  State  v.  Hardy,  47  cases  cited  in  prior  notes  to  this  see- 
Ibid.  538 ;  Com.  v.  Shaw,  7  Met.  52 ;  Uon ;  nor  that  the  election  was  by  a 
S.  C,  Whart.  Prec.  1019,  where  indict-  meeting  of  the  electors.  Com.  v.  Shaw, 
ment  is  given ;  Com.  v.  Silsbee,  9  Mass.  7  Mete.  (Mass.)  52.  That  the  place  of 
-417 ;    Com.   v.   Stockbridge,   11   Ibid,  the  election  must  be  specified,  see  U.  S. 

278 ;  Lane  v.  State,  39  Ohio  St.  312  ;  v.  Johnson,  2  Sawy.  482 ;  Com.  v,  Des- 

Tipton  V.  State,  27  Ind.  492 ;  Gallagher  mond,  122  Mass.  12  ;  SUte  v.  Pitzpat- 

^.  State,  10  Tex.  Ap.  469.     It  is  not  rick,  4  R.  I.  469 ;  Gallagher  v,  SUte, 

mecessary  even  to  aver  w^  were  the  10  Tex.  Ap.  469.    That  the  designation 
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§  1887.  Where  the  indictment  is  for  voting  when  disqualified, 
under  a  statute  which  enumerates  certain  causes  of  disquali- 
fication, the  defendant  should  be  specially  averred  to  be   fy  disa- 
within  such  disqualifying  clauses.^    The  same  rule  applies   ^^^^^^' 
to  unlawfully  counselling  a  disqualified  person  to  vote.'    But  at  com- 
mon law,  and  under  statutes  which  do  not  discriminate  between  dis- 
qualifications, it  is  enough  to  aver  generally  that  the  defendant  was 
disqualified  and  incompetent.' 

§  1888.  Where  a  statute  makes  simply  casting  two  votes  indict- 
able, it  is  sufficient  to  allege  the  casting  of  two  votes^ 
But  where  voting  in  two  places  is  made  indictable,  the   votiDctobe 
indictment  must  designate  the  places.'    It  is  no  defence  "p^^^* 
that  the  first  vote  was  illegal.' 

§  1888  a.  The  act  of  illegal  voting  must  be  averred  in  the  statutory 
terms,  with  such  predicates  (e.  g.j  "corruptly,"  "illegally,"  "un- 
lawfully")  as  the  statute  may  prescribe  ;^  though  synonymes,  such 
as  "  unlawfully"  and  "  illegally,"  may  be  regarded  as  convertible.' 

Where  the  statute  qualifies  the  oiFence  by  requiring  a  particular 
intent,  this  intent  must  be  averred.'    Thus  in  England,   g.  .  . 
where  "wilfully"  making  a  false  answer,  etc.,  is  indicta-  terms  most 
ble,  the  term  "  wilfully"  must  be  used.^' 

of  the  person  voted  for  is  unnecessary,  That  an  arerment  specifying  the  con- 
see  State  V.  Minniok,  15  Iowa,  123 ;  Wil-  dition  which  creates  disability  (0.  ^. ,  an 
■on  r.  State,  52  Ala.  299.  averment  of  minority  or  of  oonviction  of 

>  Whart.  Cr.  PI.  &  Pr.  §§  23S  <f  $eq,;  infamy)  will  sustain  a  conviction,  seeU. 

People  V.  Wilber,  4  Parker-  C.  Rv  19 ;  8.  v.  O'Neill,  2  Sawy.  481  (Deady,  J.). 

State  V.  Moore,  3  Dutch.  105  (Bright-  *  See    form    and     observations    in 

ly's  Elect.  Gas.  705);  Pearce  v.  SUte,  Whart.  Prec.  1021. 

1  Sneed,  637 ;  Quin  v.  SUte,  35  Ind.  *  State  v.  Fitzpatrick,  4  R.  I.  269. 

485 ;  Oordon  v.  State,  52  Ala.  308.    See  See  SUte  v.  Maoomber,  7  Ibid.  349. 

B.  r.  Hill,  2  Ld.  Raym.  1415 ;  R.  v.  •  SUte  v,  Perkins,  42  Vt.  399. 

Jarvis,  1  Bnrr.  148 ;  R.  v,  Wheatman,  '  R.  v.  Bowler,  C.  k  M.  559 ;  R.  9. 

1  Dong.  331 ;  U.  S.  v.  Hendric,  2  Saw-  Bent,  1  Den.  C.  C.  157 ;  SUte  v.  Moore, 

yer,  476  ;  U.  S.  v.  Johnson,  Ibid.  482.  3  Datoh.  105.    See  U.  S.  v.  Walkinds, 

See,  however,  U.  S.  v.  BaUard,  13  Int.  7  Sawy.  85  (Deady,  J.). 

Rev.  Rec.  195.  •  See  Whart.  Cr.  PI.  &  Pr.  §  269 ; 

<  SUU  V.  Tweed,  8  Dutch.  111.    See  SUte  v.  Hayworth,  3  Sneed,  64,  where 

U.  S.  9.  HirschHeld,  13  Blatch.  330.  it  was  held  that  <*  knowingly'*  was  im- 

•  Ck>m.  9.  Shaw,  7  Met.  52 ;  Whart.  plied  in  **  illegally,"  **  knowingly"  not 

Prec.  1019  ;  SUte  9.  Macomber,  7  R.  I.  being  in  the  statute. 

349  ;  State  9.  Douglass,  7  Iowa,  413 ;  *  See,  as  to  fraudulent  registration, 

SUte  9.  Bruce,  5  Oreg.  68.    See  SUte  U.  S.  9.  Hirschfield,  13  Blatehford,  330. 

V.   Boyington,    56  Me.   512;   SUte  9.  "  R.  9.  Bent,  1  Den.  C.  C.  157.     But 

Lockbaum,  S3  Conn.  400 ;   U.  S.  9.  see  SUte  9.  Hayworth,  3  Sneed,  34. 
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in.   INDICniSNT  AGAINST  OFFICERS. 

§  1838  b.  The  general  responsibility  of  officers  is  heretofor  inde- 
pendently considered.^  At  present  it  must  be  sufficient  to  notice 
the  following  points : — 

It  is  indictable  for  a  person  to  usurp  an  office  to  which  he  has  no 

claim ;'  and  in  some  jurisdictions  such  usurpation  is  made 

of  office  in-    a  statutory  offence.'    But  when  there  is  a  contested  elec- 

dicubie.       ^^^^  ^^^  treason  or  false  personation,  or  violent  expulsion 

of  an  officer  avowedly  legitimate  is  not  set  up,  title  to  office  cannot 
be  tried  by  means  of  a  criminal  prosecution  any  more  than  can  title 
to  goods.^ 

Defendants  ^  1839.  As  already  seen,  in  indictments  against  offi- 
cannot  be      cers  of  elections,  defendants  occupying  different  officers, 

charged  with  different  duties,  cannot  be  joined.' 
Indictment       ^  1840.  A  single  officer  may  be  charged  with  an  un- 
stogie.  lawful  act  in  receiving  a  disqualified  vote,  without  stating 

how  the  defendant's  co-officers  acted.' 
Fraad  or  k  1841.  Special  acts  of  fraud,  when  officers  of  elections 

breach  of  '  * 

duty  most     are  indicted  for  fraud  in  discharge  of  their  duties,  must 
averred  and  be  showu.    It  is  not  enough  to  aver  a  mere  conclusion  of 
proved.         ^^^^  ^^^  ^^  defendants  '^  did  commit  wilful  fraud  in  the 
discharge  of  their  duties."^ 
§  1841  a.  It  has  been  held  that  when  a  deputy  marshal  is  ap- 
pointed under  the  act  of  Congress  establishing  supervisors 
marshal  re-  of  elections,  the  deputy  marshal  has  no  right  to  enter 
statute.  ^^     the  room  of  the  judges  of  an  election,  against  their 

>  SuprOf  §§  1568  ee  9eq,    See,  on  this  Stote,  24  Ohio  St.  22 ;  Com.  v.  Adams, 

topic,  Hall  17.  People,  90  N.  Y.  498.  Met.  Ky.  6. 

As  to  tampering  with  return  sheet,  see       *  Com.  v.  Miller,  2  Parsons,  480 ; 

Com.  V.  Mouatt,  14  Phila.  366.  Brightljr's  Elect.   Cas.   711 ;  and  see 

•  Scarlett's  Case,  12  Co.  98.  State  v.  Welch,  21  Minn.  22 ;  Wilson 

•  See  Com.  v.  Connolly,  97  Mass.  v.  State,  52  Ala.  299 ;  State  v.  Bojing- 
478  ;  Lansing  r.  People,  57  111.  241.  ton,  56  Me.  512. 

In  Wajman  o.  Com.,  14  Bush,  466,  *  Com.  v.  Gray,  2  Dnvall,  373. 

it  was  held  that  the  lawfulness  of  an  '  Com.  9.  Miller,  2  Parsons,  480 ; 

election  is  no  part  of  the  description  Brightly's  Elect.   Cas.  711— a  ruling 

of  the  offeuoe  of  usurping  the  office  of  clearly  sustained  by  the  analogy  of 

Judge  of  election.  pleading  In  the  statutes  of  false  pre- 

•  SuprOf  §§  884,  1152 ;   Kreidler  o.  tenoes.    Supra^  §  1221 ;  and  see  nrpra, 

§  1569 ;  Whart.  Cr.  PI.  &  Pr.  §  154. 
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orders,  during  the  progress  of  an  election,  unless  a  disturbance 
of  the  peace  is  there  threatened,  or  actual  fraud  is  attempted,  or  the 
supervisor  is  in  actual  need  of  protection  ;^  but  that  if  there  be 
actual  disturbance  of  the  peace,  or  other  actual  violence  committed 
or  threatened,  or  if  the  supervisor  be  in  a<?tual  need  of  protection, 
or  fraud  be  attempted  in  the  said  room,  then  the  deputy  marshal 
may  enter  the  room  for  the  purpose  of  discharging  the  duties  imposed 
on  him  by  the  statute.* 

As  has  been  seen,  federal  statutes  regulating  State  elections  have 
been  pronounced  constitutional  so  far  as  concerns  elections  of  mem- 
bers of  Congress  and  of  federal  electors.' 

§  1842.  That  in  the  indictment  the  particular  duty  of  the  de- 
fendant must  be  specified  results  from  the  necessities  of  Duty  must 
the  case.    Otherwise  the  defendant  would  have  no  notice  *>«8pe<iified. 
of  the  duties  he  is  charged  with  violating.^ 

§  1848.  It  is  sufficient,  as  already  seen,  to  aver  that  the  defend- 
ants as  officers  of  election  were  duly  charged  with  their  office  to  be 
particular  offices,'  or  that  they  "  were"  officers  of  the  »^«"ed. 
election,  etc.' 

§  1844.  When  guilty  knowledge  is  necessary  to  con-  ^nd  bo 
stitute  the  offence,  then  the  scienter  must  be  averred.'       ^d^^ter. 

IV.  EVIDENCE. 

§  1845.  The  principle  is  well  established,  as  has  been  stated, 
that  it  is  sufficient  to  prove  that  an  alleged  officer,  in  g^ffleient 
an  indictment  against  him  for  misconduct,  was  at  the   to  prove 

o£Bcer  wba 

time  of  the  offence  acting  in  the  office  averred.'    This  acting  as 
rule  applies  to  election  officers.'  *^^^' 

1  As  to  oonstitational  powers  of  Om-  Gale,  109  U.  S.  65 ;  and  cases  cited  nqtraf 

gress  in  this  relation,  see  stq/ra,  §  1832,  §  1832,  note, 

note.  «  Com.  v.  Rnpp,  9  Watts,  114.    5ti- 

*  Gitman,  ex  parte^  3  Hnghes,  548.  pra,  §  1569. 

As  to  functions  of  deputy  marshals,  *  8ee  supra,   §§    1568,  1570,   1578, 

see  farther,  U.  S.o.Conwajr,  18  Blatch.  1589;    Edge  r.  Com.,  7   Barr,  275; 

C.  C.  566  ;  Geissler,  exparte^  9  Biss.  C.  State  v.  Randies,  7  Humph.  9. 

C.  492;  Spooner,  in  re,  9  Abb.  (N  Y.)  •  Com.  v.  Shaw,  7  Meto.  (Mass.)  52 ; 

N.  Ca.  481.     As  to  superrisors,  see  and  cases  infra,  §  1845. 

Hilt,  in  re,  Ibid.  484 ;  and  see,  gene-  »  Supra,  §  999 ;  Whart.  Cr.  PI.  &  Pr. 

rally,  Brightlj's  Election  Cases,  592.  §  164 ;  State  v,  Daniels,  44  N.  H.  383. 

»  Siebold,  ex  parte,  100  U.  S.  371.  ■  Svqtra,  §  1589  ;  McCr.  Law  of  Elect. 

See  aark  v.  U.  S.,  Ibid.  399  ;  U.  S.  v.  $  456. 

*  Com.  9.  Shaw,  7  Met.  52. 
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§  1846.  Where  there  is  discretion  given  the  officer ,  there  is  no 

criminal  responsibility  for  a  wrong  act  done  honestly  in 

^iflcraiuon  bolief  that  it  was  right.^    Fraudulent  or  unlawful  intent 

bur^f^°**'  ™^*  ^®  ordinarily  proved  in  order  to  impose  liability.* 

errors  of      Hence  officers  of  elections,  being  more  or  less  charged 

«°^®"  •  ^j^  discretionary  power,  are  not  indictable  for  non- 
negligent  mistakes  of  law  or  fact.' 

v.  ATTEMPT. 

Attempt  §  1847.  Wherever  the  consummated  offence  is  a  mis- 

iDdictabie     demeanor,  the  attempt  to  commit  it  is  indictable  at 

at  commoii  '  ^ 

law.  common  law.^ 

VI.   BRIBERY  BT  CANDIDATES. 

§  1848.  At  common  law  it  is  an  indictable  offence  for  a  candidate 
for  public  office  to  bribe  or  attempt  to  bribe  an  elector.' 
err  indict-     It  has  been  held  bribery  in  this  sense  to  give'  or  to  offer 
*''<'•  money  for  a  vote/  or  for  refraining  from  voting.'    AU 

concerned  in  the  act  are  principals ;'  and  the  attempt  b  indictable 
as  such  at  common  law.^ 

i  Supniy  §  87  «<  seq. ;  State  v.  Smith,  1335 ;  R.  v,  PoUman,  2Camp.  229 ;  State 

18  N.  H.  91 ;  SUte  o.  Daniels,  44  Ibid.  v.  Jackson,  73  Me.  91 ;  Nichols  v.  Mud- 

383 ;   State  v.  McDonald,  4  Earring,  gett,  32  Yt.  546 ;  SUte  v.  Ellis,  33  N.  J. 

555.    For  form  of  indictment,  see  Peo-  L.  102 ;  Com.  v.  Shaver,  3  W.  &  S.  338 ; 

pie  V.  Pease,  30  Barb.  588 ;  Com.  v.  Com.  v.  Walter,  86  Penn.  St.  15  ;  Rns- 

Gray,  2  Duvall,  373.  sell  v.  Com.,  3  Bush,  469.    See  U.  S. 

*  U.  S.  t;.  Wright,  16  Fed.  Rep.  112.  v.  Worrall,  Whart.  St.  Tr.  189;  and 
See,  as  to  indictment,  U.  S.  v.  Bader,  other  cases  cited  tn/ra,  §  1858. 

10  Ibid.  116 ;  4  Woods,  189  ;  U.  S.  v.  •  R.  v.  Pitt,  vt  aup. ;  Com.  o.  Shafer, 

Cahill,  3  McCrary,  200 ;  SUte  t7.  Day,  iK  nip. 

74  Me.  220 ;  People  o.  Boas,  29  Hun,  ^  Walsh  p.  People,  65  III.  58. 

377.  *  R.  V.  Isherwood,  2  Ld.  Keny.  202. 

•  See  State  t7.  Smith,  18  N.  H.  91 ;  *  R.  v.  Pitt,  tU  tup. ;  U.  S.  v.  Wor- 
Com.  r.  Sheriff,  7  Phila.  84 ;  Com.  v.  rail,  ut  tup.  See  MoCr.  Elect.  Law,  § 
Lee,  1  Brewst.  273 ;  SUte  v,  McDonald,  149. 

4  Earring.  556 ;  SUte  v.  Porter,  Ibid.  »  Walsh  v.  People,  65  111.  68 ;  Entch- 

656 ;  State  r.  Daniels,  44  N.  S.  383 ;  inson  v.  SUte,  36  Tez.  294. 

Byrne  v.  State,  12  Wis.  519.    See  Mo-  By  a  provision  in  the  Constitntion  of 

Cr.  Law  of  Elect.  §  463.  Pennsylvania  (adopted  by  sUtnte  in 

^  Supra,  §  1832  a  ;  Com.  v.  Jones,  other  States),  **  Any  person  who  shall, 

10  Phila.  211 ;  2  Crim.  Law  Mag.  466.  while  a  candidate  for  office,  be  guilty 

See  tupra,  §§  173  «t  teq,  of  bribery,  fraud,  or  wilful  violation  of 

B  In/rOf  §  1858 ;  R.  v.  Pitt,  3  Burr,  any  election  Uw,  sbaU  be  forever  dis- 
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VII.  VIOIiBNCB  TO  VOTERS. 

§  1848  a.  Violence  to  voters,  interfering  mth  their  peaceable 
exercise  of  the  right  of  franchise,  is  to  be   regarded  violent 
in  the  same  light  as  violent  resistance  to  officers  of  jus-   *°*®^®^:w 
tice  when  in  discharge  of  their  duties,  and  as  violent  voting  Id- 
obstruction  of  public  justice ;  and  hence  when  the  object     ^     ^'     ^ 
was  to  prevent  the  free  exercise  of  the  right  of  franchise,  is  indict- ' 
able  at  common  law.^    That  the  offence  at  common  law  has  not  been 

qaalified  from  holding  an  office  of  trust  cases  of  mere  breaches  of  the  peace  at 

or  profit  in  this  Commonwealth  ;  and  the  polls,  see  State  v.  Fletcher,  22  Fed. 

any  person  convicted  of  wilful  viola-  Rep.  776. 

tion  of  the  election  laws  shall,  in  addi-  In  Yarbrough,  ex  parte^  110  U.  S. 
tion  to  any  penalties  provided  by  law,  651,  the  indictment  charged  that  the 
be  deprived  of  the  right  of  suffrage  defendants  conspired  to  intimidate  A. 
absolutely  for  a  term  of  four  years."  B.,  a  citizen  of  African  descent,  in  the 
Const,  art.  8.  By  the  Act  of  1874,  exercise  of  his  right  to  vote  for  a  mem- 
legal  expenses  were  defined.  It  has  ber  of  Congress,  and  that  in  the  exe- 
been  held  under  this  provision,  and  oution  of  that  conspiracy  they  beat, 
under  the  statute  defining  legal  expen-  bruised,  wounded,  and  otherwise  mal- 
ses,  that  a  violation  of  the  law  is  suffi-  treated  him  (second  count),  and  that 
ciently  charged  by  alleging  that  money  they  did  this  on  account  of  his  race, 
was  paid  by  the  defendant  to  another,  color,  and  previous  condition  of  servi- 
for  purposes  other  than  those  pre-  tude,  by  going  in  disguise  and  assault- 
scribed,  '*  but  for  corrupt  and  illegal  ing  him  on  the  public  highway,  and 
purposes  in  procuring  his  (the  defend-  on  his  own  premises.  This  was  held 
ant*8)  election.'*  Com.  v,  Walter,  86  to  be  a  sufficient  description  of  the 
Fenn.  St.  15.  As  to  what  'gratuities  offence  covered  by  §§  5508,  5520,  R.  S. 
constitute  bribery,  see  Richardson  v.  In  all  cases,  it  was  said,  where  the 
Webster,  3  C.  &  P.  128;  Jackson  o.  former  slave  holding  States  had  not 
Walker,  5  Hill  (N.  Y.),  27 ;  Duke  v.  removed  from  their  Constitutions  the 
Asbee,  11  Ired.  (L.)  112.  It  has  also  words  *'  white  man"  as  a  qualification 
been  held  that  an  offer  by  a  candidate  for  voting,  this  provision  did,  in  effect, 
for  office  to  accept  less  than  the  legal  confer  on  him  the  right  to  vote,  be- 
fees  if  elected  invalidates  the  election  cause,  being  paramount  to  the  State 
it  influences.  State  r.  Purdy,  36  Wis.  law,  and  a  part  of  the  State  law, 
213 ;  and  other  cases  cited  2  Crim.  Law  it  annulled  the  discriminating  word 
Mag.  452.  As  to  bribery  generally,  irAtVtf,  and  thus  left  him  in  the  enjoy- 
see  tn/ra,  §  1858.  ment  of  the  same  right  as  white  per- 
t  Supra,  §§  650-2,  1832  ;  U.  S.  r.  sdns.  And  such  would  be  the  effect  of 
Senders,  2  Abb.  (IT.  S.)  456.  That  a  any  future  constitutional  provision  of 
conspiracy  to  pervert  an  election  is  in-  a  State  which  should  give  the  right  of 
dictable  at  common  law,  see  tupra,  §$  voting  exclusively  to  white  people 
1356  a  ;  1372,  1375.  As  to  *'  civil  whether  they  be  men  or  women.  See 
rights"  prosecutions,  see  su/ira,  §  1356  a.  Neal  v.  Delaware,  103  U.  S.  370. 
That  the  federal  statute  does  not  cover 
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the  subject  of  independent  adjudication  may  be  explained  by  the 
fact  that  in  most  jurisdictions  statutes  have  been  adopted  by  which 
the  common  law  offence  has  been  absorbed.  It  is  not  practicable 
to  do  more  at  this  place  than  notice  the  federal  legislation  for  the 
protection  of  negro  suffrage.  This  legislation,  so  far  as  it  prohibits 
violent  interference  with  negro  voting,  has  been  held  constitutional 
by  the  Supreme  Court  of  the  United  States.^ 

Vin.   BBTTING  AT  ELECTIONS. 

§  1848  b.  That  wagering  contracts  are  invalid  at  common  law 
there  is  little  question ;'  but  unless  made  so  by  statute  ^ 
indictable  such  transactions  are  not  indictable.'  In  many  jurisdic- 
by  Btatute.  ^j^j^g^  howcver,  Statutes  exist  making  betting  on  elections 
an  indictable  offence,  and  under  such  statutes  all  bargains  condi- 
tioned on  the  result  of  elections  are  indictable  ,^  irrespective  of  the 
scienter.^  But  the  election  on  which  the  bet  is  made  must  be  either 
undetermined  when  the  bet  is  made,'  or,  when  the  election  is  over, 
the  result  must  be  still  unknown.^  The  indictment  has  been  held 
sufficient  if  it  follow  the  statute,'  though  the  better  opinion  is  that, 
unless  otherwise  directed  by  statute,  it  must  specify  the  bet,  the 
election,  and  the  sum  at  stake.'  It  has  been  held,  however,  that 
it  is  not  necessary  to  specify  the  person  with  whom  the  bet  was 
made.^'   Betting,  in  other  relations,  has  been  elsewhere  considered.^^ 

■  Whart.  Com.  Am.  Law,§§  6S5et»eq,       *  State  v,  Mahan,  2  Ala.  340 ;  Hizer 

>  See  distinotions  taken  in  Whart.  v.  State,  12  Ind.  339 ;  8Ute  v.  Win- 
on  Cont.  §§  452  etseg.    As  to  conspi*    chall,  60  Ibid.  300. 

racy  to  cheat  hy  betting,  see  supra^  §       '  Miller  v.  State,  83  Miss.  356. 
1371.  *  Sherban  v.  SUte,  8  WatU,  212. 

>  Com.  V.  Avery,  14  Bnah,  625.  *  Wagner    v.    State,   63   Ind.    250 ; 

*  Parsons  v.  State,  2  Carter,  499 ;  Lewellen  v.  State,  18  Tex.  538.  A 
Com.  V.  Kirk,  4  B.  Mon.  1 ;  Com.  v.  variance,  however,  as  to  amount,  if 
Shouse,  16  Ibid.  825  ;  Ramsay  v.  State,  within  statutory  limit,  does  not  vitiate. 
5  Sneed,  662.  Com.  v.  McAtee,  8  Dana,  28. 

*  Supra,  §  88.    See  MoCr.  Sleot.  Law,  i^  State  v.  Smith,  24  Mo.  256. 
§  149.  u  Supra,  §§  1465  a,  1467  a. 
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CHAPTER  XL. 

FORESTALLING,  REGBATING,  AND  ENGROSSING. 


By  the  Roman  law,  offences  are  made 

penal,  §  1^. 
And  BO  by  Btitate  5  4b  6  Edw.  VI. ,  i  1800. 


At  common  law  indictable  to  oppress 
community  by  absorbing  staple,  $  1S5X, 


§  1849   Thb8B  offences  are  taken  from  the  Roman  law.    The 
Roman  tide  is  Dardanariati^j  and  consists  in  the  arti-  ^  ^^ 

.  By  the 

ficial  production  of  deamess  and  scarcity  in  any  market  Roman  law 
staple  (ne  dardanarii  ullius  mercia  tinf),^  but  especially  are  made 
of  grain.  Popular  feeling  was  then,  as  it  has  been  often  v^^- 
since,  aroused  against  the  monopolizers  or  hoarders  of  food.  The 
^diles  were  vested  with  jurisdiction  to  repress  such  offences ;  and 
Plautus'  illustrates  the  process  of  prosecution  before  them  in  a 
passage  where  the  Parasite  calls  for  proceedings  against  those,  qui 
eongilium  iniere  (something  like  our  own  conspiracies  to  raise  prices) 
quo  nos  victu  et  vita  prohibeant.  So  Livy '  tells  us  of  a  fine  im- 
posed xi^ufrumentarii  ob  annonam  compreMam.  The  proceedings 
allowed  in  such  cases  took  definite  shape  in  the  famous  Lex  Julia 
de  annoruij  which  declared  the  usurious  hoarding  of  grain  to  be  a 
public  crime.  In  the  exposition  of  this  law  ^  we  are  told  that  lege 
Jul.  de  ann.  poena  statuitur  adversus  eum  qui  contra  annonam 
fecerit  societatemve  coterit^  quo  annona  carior  fiat;  and  by  the  first 
section  a  penalty  is  imposed  on  interference  with  transportation,  or 
in  any  way  preventing  the  free  carriage  of  grain, — eadem  lege  con- 
tinetuvj  ne  qui%  navem  nautamve  retineat  aut  doh  mah  faciaty  quo 
maffia  detineatur.  Still  sharper  edicts  followed,  of  which  Ulpian' 
mentions  one :  ne  aut  ah  his;  qui  coemtas  mercea  aupprimunt  (pur- 
chasers) aut  a  locupletioribuff  (hoarders  of  their  own  produce) 
annona  oneretur.    Zeno  issued  a  special  statute  against  monopo- 


1  L.  6.  pr.  B.  eztraord.  orlm.  47.  11.        «  L.  2.  D.  b.  t.  48. 12. 

>  Chap.  ill.  1.  32.  sqq.  *  L.  6.  pr.  D.  extraord.  crim. 

•  XXXVIIL  35. 
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lizers,  who,  to  create  an  artificial  scarcity,  bay  up  all  a  necessary 
staple  in  order  subsequently  to  sell  at  their  own  price.  Such  of- 
fenders, on  conviction,  were  to  be  sentenced  to  confiscation  of  goods, 
and  to  banishment.' 

§  1850.  The  Lex  Julia  de  annana  was  reproduced  by  the  statute 

5  &  6  Edward  YI.  c.  14.    By  this  stAtate  forestalling  is 

statute  5  A    defined  to  be  the  buying  or  contracting  for  merchandise 

^'  or  victual  coming  to  market,  or  dissuading  persons  from 

bringing  their  goods  or  provisions  there ;  or  inducing  them  to  raise 
their  prices.  ^^Begratingy^  by  the  same  statute,  "  is  the  buying  of 
com  or  other  dead  victual  in  any  market,  and  selling  it  again  in  the 

same  market,  or  within  four  miles  of  the  place Engrossing 

was  also  described  to  be  the  getting  into  one's  possession,  or  buying 
up,  large  quantities  of  com  or  other  dead  victual,  with  intent  to  sell 
them  again.'' '  This  statute  was  brought  with  them  by  the  English 
colonists  who  settled  in  North  America,  and  though  in  its  details, 
e.  g.f  in  prohibiting  purchase  by  middle-men  in  the  same  market,  it 
is  now  obsolete,  and  although  so  far  as  it  interferes  with  the  right 
of  the  merchant  to  buy  in  the  cheapest  market  and  sell  in  the  dear- 
est, it  is  in  conflict  with  a  sound  and  healthy  system  of  political 
economy,'  it  is  in  one  point  a  recognition  of  common  law  principle 
which  it  is  important  here  specifically  to  enunciate. 

§  1851.  While  we  must  regard  the  provisions  of  the  Roman  and 
.  English  statutes  against  middle-men  and  commission  mer- 

mou  law  chants  as  obsolete  ;  and  while  in  England  the  statute  of 
to  oppress  5  &  6  Edward  VI.  has  been  repealed  by  12  Geo.  III. 
by"ab8orb?^  c.  71,  yet,  entirely  apart  from  these  statutes,  we  must 
ing  staple,  hold  it  to  be  indictable,  on  general  principles  of  common 
law,  to  engross  and  absorb  any  particular  necessary  staple  or  con- 
stituent of  life  so  as  to  impoverish  and  distress  the  mass  of  the 

1  L.  nn.  G.  de  monop.  (4.  59.).    For  the  verj  life  of  trade,  and  without 

a  fuller  history  of  the  law  on  this  them  all  wholesale  trade  and  jobbing 

point, '  see  Rein's    Criminalreoht  der  would  be  at  an  end."    This  remark  is 

Romer,  p.  829, — a  work  to  which  I  am  sustained  by  Mr.   Benjamin,  in    his 

much  indebted  for  aid  in  this  and  other  work  on  Sales,  §  516. 

departments.  The  question,  in  its  civil  relations, 

<  4  Black.  Com.  (Wend,  ed.)  155.  is  considered  in  Whart.  on  Contracts, 

s  Mr.   Storj  (Sales,   p.   647)  says :  §§  453  et  seg.    The  policy  of  laws  of 

*^  These  three  prohibited  acts  are  not  this  class  is  discussed  by  me  in  3  Crim. 

only  practised  every  day,  but  they  are  Law  Mag.  1  (Jan.  1882). 
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community  for  the  purpose  of  extorting,  hj  terror  or  other  coercive 
means,  prices  greatly  above  the  real  value.  Questions  of  this  kind 
have  usually  come  before  the  courts  on  indictments  for  conspiracy ; 
for  it  is  by  conspiracies  that  extortions  of  this  kind  are  generally 
wrought.  But  on  an  indictment  against  an  individual  for  buying  up 
all  the  grain  or  other  necessary  staple  so  as  to  produce  a  famine  in 
the  market,  and  thus  to  obtain  grossly  extortionate  prices,  wrung 
through  a  sense  of  misery  from  the  community,  the  offence  may 
be  held  indictable  at  common  law.^  For  not  merely  is  the  extortion 
to  be  taken  into  account,  but  the  terror  as  to  the  future,  and  the 
misery  at  the  present,  which  are  thus  inflicted  on  the  community 
at  large.*  But  to  sustain  such  a  prosecution,  the  commodity  must 
be  a  necessity,  it  must  be  absorbed  by  the  monopolizer,  and  the 
prices  must  be  unjustifiably  extortionate.' 

1  See  fully  suprOf  §  1366 ;  and  see,  to  Waddington's  case ;  and  there  can  be 

same  effect,  R.  r.  Waddington,  1  East,  no  question  that  those  rulings  were 

143,  167 ;  and  R.  v,  Rushby,  2  Ch.  C.  largely  Influenced  by  Lord  Kenjon's 

L.  536 ;  see  Whart.  Free.  1007,  and  political  prejudices  as  a  tory  holding 

note  thereto.  to  the  paternal  theory  of  government. 

The  history  of  the  law  in  this  re-  I  have  discussed   these  and  kindred 

speot  is  given  in  3  Steph.  Hist.  Grim,  cases  in  detail  in  an  article  on  Political 

Law,  199  0<M?.    ByStat.  7&8Vict.  24,  Economy  and  Criminal  Law,  in  the 

the  common  law  offences  of  **  badger-  Crim.  Law  Mag.  for  Jan.  1882. 

ing,  engrossing,   forestalling,  and  re-  *  See  1  Rush,  on  Cr.  168,  169. 

grating,"  were  abolished.  •  R.  r.  Webb,  14  East,  406;  Pratt 

Lord  Campbell  (Lives  of  Ch.  Just.  r.  Hutchinson,  15  Ibid.  511 ;  Pettam- 

IV.  84,  Am.  ed.)  criticizes,  with  much  berdass  v.  Thackvorseydass,  7  Moore 

acttteness,  Lord  Kenyon*8  rulings  in  P.  C.  239. 

VOL.  n.— 89  609 
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CHAPTER  XLL 

CHAMPERTY  AND  MAINTENANCE. 

Champerty  indictable  at  common  law,  I     Otberwiae  with  maintenance,  §  1854. 
§1858.  I 

§  1853.  Champertt  is  a  contract  by  which  parties,  one  or  more 
Champerty  of  ^^^  claimants  of  a  particular  property,  agree  to 
^^i^^^L   divido  it  in  case  of  success  in  a  suit  which  they  are  to 

at  common  ^ 

law.  combine  in  pressing.^    Champerty,  as  the  name  (Oampi 

partitio)  indicates,  is  a  relic  of  the  old  Roman  law,  and  exhibits  the 
distaste  of  that  law  to  all  combinations  of  individuals  which  might 
be  regarded  as  in  any  way  unduly  promoting  litigation,  or  by  the 
numbers  and  influence  of  those  engaged,  intimidating  those  con- 
cerned in  the  administration  of  public  justice.  That  a  combina- 
tion of  individuals,  not  themselves  interested  in  the  result,  to  carry 
on  for  gain  a  litigation,  is  indictable  at  common  law,  has  been 
more  than  once  intimated  in  American  courts.  No  doubt  if  the 
object,  as  the  idea  of  champerty  necessarily  involves,  be  a  division 
of  profits  accruing  from  the  raking  up  of  old  claims  for  purposes 
purely  speculative,  the  peace  of  the  community  and  the  security  of 
titles  require  that  enterprises  of  this  kind  should  be  the  subject  of 
penal  condemnation.  No  man  has  a  right  to  speculate  in  law  pro- 
cess ;  and  the  law  itself  naturally  steps  in  to  punish,  as  if  for  con- 
tempt, those  who  would  abuse  it  by  turning  it  into  an  instrument, 
not  of  benignity  but  of  extortion. 

§  1854.  Maintenance  is  the  ofScious  pecuniary  contribution  of  aid 
to  a  litigant  in  any  legal  proceeding  by  a  volunteer  stranger.*    In 

>  Whart.  on  Cont.  §  421 ;  Steph.  Dig.  buyer  may  carry  on  ,the  snit  in  place 

C.  L.  art.  141.    Baying  or  selling  a  of  the  seller.     Ibid, 

pretended  title  is  baying  or  selling  For  a  discassion  of  the  modem  rale 

lands,  of  which  the  title  is  known  to  as  to  champerty,  see  19  Alb.  L.  J.  468. 

be  in  dlspate,  below  the  value  which  *  Steph.   Dig.  C.  L.  art.  141.    See 

they  would  have  if  the  title  was  not  in  Steph.  Hist.  Cr.  L.  228. 
dispute,  and  to  the  intent  that  the 
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maintenance  no  personal  profit  is  expected  or  stipulated.  The 
object  is  simply,  from  motives,  on  their  face,  of  kindness  to  q,,  ^. 
a  suitor,  or  of  personal  enthusiasm  for  the  vindication  of  with  main- 
a  particular  principal,  to  aid  a  party  in  pressing  his  suit.  *®°*"^' 
That  this  is  not  now  considered  indictable  in  England  is  evident  from 
the  fact  that  societies  for  the  aid  of  the  alleged  Sir  Boger  Tichbome, 
in  his  claim  on  the  Tichbome  estates,  and  for  the  prosecution  of  a 
series  of  ecclesiastical  offenders,  have  been  conducted  with  conspic- 
uous and  unchecked  zeal  in  England,  while  in  the  United  States  we 
have  seen  organized,  without  judicial  censure,  numerous  vigilance 
and  other  public  committees  to  prosecute  certain  offenders.^ 

>  The  soliciting  aid  in  the  Tichbome  nifies  an  nnlawfal  taking  in  hand  or 

case  was  ruled  not  to  be  a  contempt  of  upholding  of  quarrels,  or  sides,  to  the 

court  in  R.  v.  Skipworth,  12  Cos  G.  G.  disturbance  or  hindrance   of  common 

871.     Bee  Whart.  Gr.  PL  &  Pr.  §  957.  right.    The  maintaining  of  one  side,  in 

That  aid  to  carry  on  a  proseontion  is  consideration  of  some  bargain  to  have 

not  maintenance,  see  Gom.  v.  Dupny,  part  of  the  thing  in  dispute,  is  called 

Bright.  44 ;  8.  G.,  4  Glark,  1.  As  to  bar-  champerty.    Ghamperty  therefore  is  a 

ratry,  see  mtpraj  $  1444.  species  of  maintenance. 

Ghamperty  and  maintenance  are  not  "  Maintenance  was  an  oifence  at  com- 

indiotable  in  New  York  and  Gonnecti-  mon    law,  and  divers   statutes  have 

cut.    Richardson  v.  Rowland,  40  Gonn.  been  passed  in  England  hy  parliament 

665.  regarding  it,  commencing  as  early  as 

On  the  question  of  yalidity  of  cham-  the  reign  of  Edward  I.    The  reasons 

pertous  contracts,  see  Leake  on  Oont.  upon  which  the  ancient  doctrine  rested 

2d  ed.,  732  ;  Whart.  on  Gont.  §$  421  ei  in  England  can  now  scarcely  be  said  to 

$eq.;  Hutley  v.  Hutley,  L.  R.  8  Q.  B.  112.  exist,  and  the  law  has,  at  times,  been 

In  Richardson  v,  Rowland,  wpra,  it  regarded  with  disfaror.    As  long  ago  as 

was  said  by  Foster,  J. : —  1791,  Mr.  Justice  Buller,  in  the  case  of 

**  The  only  question  presented  by  the  Master  v.  Miller,  4  T.  R.  840,  speaks  of 

finding  for  our  consideration  is  whether  a  particular  application  of  the  law  of 

the  plaintiff  is  entitled,  upon  the  facts  maintenance  almost  in  the  language  of 

found,  to  recoyer  one-half  of  the  sum  of  contempt.    Our  statute  against  unlaw- 

$468.53,  the  amount  received  by  the  ful  maintenance,  first  passed  in  1809, 

defendant  as  the  net  avails  of  his  suit  forbade  certain  ofiloers  of  the  law,  attor- 

against  Sturgee.    The  plaintifif  claims  neys,  and  counsellors,  sherilb,  deputy 

one-half  of  this  sum  under  a  contract  sheriifB,  and  constables,  from  buying 

with  the  defendant,  by  which  he  was  any  bond,  bill,   promissory   writing, 

to  render  him  certain  services  in  con-  book,  debt,  or  other  chose  in  cutian,  un- 

nection  with  the  suit,  and  receive  half  der  certain  penalties.    As  modified  in 

the  net  amount  recovered ;  the  defen-  1848,  and  as  the  law  now  stands  in  our 

dant  resists  the  demand,  claiming  that  statutes,  if  either  of  the  above-named 

the  contract  is  void  for  maintenance  officers  shall,  with  intent  to  make  gain 

and  champerty.  by  the  fees  of  collection,  purchase  any 

''Maintenance  at  common  law  sig-  cAote  in  action^  and  commence  a  suit 
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upon  the  same,  he  shall  forfeit  a  sum  *  It  sometimes  m&y  be  nseftil  and  oon- 

not  exceeding  $100.  venient,  where  one  has  a  Just  demand 

**  As  the  plaintiff  is  not  one  of  the  which  he  is  not  able  from  poverty  to 

officers    named    in    our  statute,   that  enforce,  that  a  more  fortanate  friend 

statute  is  not  interposed  by  the  de-  should  assist  him,   and  wait  for  his 

fendant  in  the  way  of  a  recovery ;  the  compensation  nntil  the  suit  is  deter- 

common  law  is  the  law  relied  on.  mined,  and  be  paid  out  of  the  fruits  of 

**  We  are  not  aware   of    any  case  it.' 

where   the   law    of  maintenance   and  ''The  contract  between  these  parties, 

champerty  has   been   considered  and  however,  was  in  regard  to  a  suit  pend- 

passed  upon  by  this  court.    It  is  al-  Ing  in  the  State  of  New  York ;  the  pro- 

luded  to  by  Church,  J.,  in  giving  the  perty  attached  was  there  situate ;  the 

opinion   of  the   court   in   the  case  of  services  to  be  performed  were  to  be 

Stoddard  v.  Mix,  14  Conn.  23,  24,  and  performed  there;    and  the  money  to 

by  Ellsworth,  J.,  in  Bridgeport  Bank  be  recovered,  if  recovered  at  all,  was 

V.  New  York  &  N.  Haven  R.  R.  Co.,  30  there  to  be  recovered.    The  oontract. 

Conn.  273.  in  short,  was  to  be  performed  in  the 

<<  Some  of  our    sister   States  have  State  of  New  York.    The  law  of  New 

adopted  the  common  law  on  this  sub-  York  therefore  must  necessarily  govern 

Ject  and  some  have  not.   Massachusetts  the  contract.    Conmaonwealth  of  Ken- 

and  Rhode  Island  recognize  the  rule  of  tucky  v.  Bassford,  6  Hill,  526.    It  be- 

the  common  law.   Thurston  v.  Percival,  oomes  quite  unnecessary  to  decide  what 

I  Pick.  416  ;  Lathrop  v.  Amherst  Bank,  the  law  of  Connecticut,  or  of  other 
9  Met.  489  ;  Martin  v.  Clark,  8  R.  I.  States,  may  be  on  the  subject  of  cham- 
389.    Among  the  States  which  discard  perty  and  maintenance. 

the  rule  are  Vermont,  Delaware,  Ten-  **  The  law  of  New  York  upon  this 

nesse,  and  Iowa.     Danforth  v,  Streeter,  subject  is  very  clearly  and  explicitly 

28  Vt.  490 ;  Bayard  v,  McLane,  3  Har-  laid  down  by  the  Court  of  Appeals  of 

rington,  139,  209 ;  Therley  v,  Riggs,  that  State,  in  the  case  of  Stanton  o. 

II  Humph.  53;  Wright  v.  Meek,  3  Sedgwick,  14  N.  Y.  289.  .  .  .  See, 
Iowa,  472.  also,   Durgin    v,   Ireland,  Ibid.   322 ; 

**  There  are  such  broad  distinctions  Voorhies  v.  Dorr,  61  Barb.  680."    And 

in  the  state  of  society  between  Qreat  see  Master  t7.  Miller,  4  T.  R.  340. 

Britain  and    this  country,   that  the  An  elaborate  history  of  the  law  in 

reasons  which   make    a   law  against  this  respeot  is  to  be  found  in  Pike's 

maintenance  and  champerty  salutary  Hist,  of  Crime  in  England,  1.  pp.  260 

or  necessary  there,  do  not  exist  here,  et  eeq.^  given  in  2  Green's  Cr.  Law  Rep. 

^-certainly  not  to  the  same    extent.  500. 

Mr.  Justice  Qrier,  in  giving  the  opin-  Sir  J.  F.  Stephen,  Dig.  C«  L.  note  viii. 

ion  of  the  court  in  Roberts  v.  Cook,  says:— 

20  How.  467,  says  that  the  ancient  '*  It  is  not  without  hesitation  that  I 

English  doctrines  respecting  mainten-  have  inserted  these  vague  and  prao- 

ance  or    champerty  have   not  found  tically  obsolete  definitions  in  this  book, 

favor  in  the  United  States.    The  en-  As,  however,  maintenance  and  cham- 

forcement  of  the  law  here  would  not  perty  hold  a  place  in  all  the  text-books, 

always,  perhaps  not  generally,  promote  I  have  not  thought  it  proper  to  omit 

justice.    Mr.  Chief  Justice  Parker,  in  all  notice  of  them.    A  full  account  of 

giving    the  opinion    of   the  court  in  the  crimes  themselves,  of  the  vague- 

Thurston  v,  Percival,  1  Pick.  417,  says:  ness  of  the  manner  in  which  they  are 
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defined,  and  of  the  reasons  why  they  The  definition  of  barratry,  in  particu- 

have  so  long  since  become  obsolete,  lar,  is  so  vagne  as  to  be  quite  absnrd ; 

may  be  seen  in  the  fifth  report  of  the  and  the  statutory  provision  as  attor- 

Criminal  Law  Commissioners,  pp.  34-9.  neys  practising  after  a  conviction  would 

The  Commissioners  observe  in  oonclu-  be  utterly  intolerable  if  it  had  not  been 

sion :    '  Prosecutions  for  offences  com-  long  forgotten.     I  should  suppose  that 

prehended  under  the  general  head  of  there  is  no  other  enactment  in   the 

maintenance  are  so  rare    that    their  whole  statute  book  which  authorizes 

very    rarity    has   been    a   protection  any  judge  to  sentence  a  man  to  seven 

against  the  disapproval  of  Judges,  and  years'  penal  servitude,  after  a  summary 

those  alterations  which  a  frequent  re-  inquiry  conducted  by  himself  in  his  own 

currence  of  doubt  and  vexation  would  way. 

probably  have  occasioned **  These  offences,  as  sufficiently  ap- 

But  although  no  cases  have  occurred  pearsfromthepreamblesof  the  various 

where  the  doctrine  of  maintenance  has  statutes  relating  to  them,  are  relics  of 

been  discussed  in  the  courts,  it  is  by  an  age  when  courts  of  Justice  were 

no  means  true  that  this  law  has  not  liable  to  intimidation  by  the  rich  and 

been  used  as  the  means  of  great  veza-  powerful  and  their  dependents.     As 

tion.     Instances  of   this    have  fallen  long  as  the  verdict  of  a  Jury  was,  more 

within  our  own  professional  observa-  or  less,  in  the  nature  of  a  sworn  report 

tion  in  the  case  of  prosecutions  com-  of  local  opinion,  made  by  witnesses 

menced,  although  not  persevered  in.'  officially  appointed  to  make  such  re- 

The    Commissioners  recommend   that  ports,   intimidation  must  have    been 

all  these  offences  should  be  abolished,  possible,  and,  in  many  cases,  easy." 
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CHAPTER  XLH. 

BRIBERY. 

* 

Bribery,  or  attempt  at  bribery,  is  a  I     Corroboration  required  to  convict,  § 
misdemeanor  at  common  law,  §  1857.  I         1859. 

§  1857.  Corruption,  so  far  as  it  concerns  the  misconduct,  active 
or  passive,  of  the  officer  corrupted,  has  been  already  independently 
noticed.^  At  present  will  be  singly  considered  bribery  as  it  relates 
to  the  person  offering  the  bribe  .^ 

Bribery  is  corruptly  tendering  or  receiving  a  price  for  official 
Bribe  or  *^^^^^**  ^^  ^®  defined  by  Blackstone  to  be  where  a  judge 
attempt  at  or  Other  person  connected  with  the  administration  of  jus- 
a  misde-  tice  seeks  an  undue  reward  to  influence  bis  behavior  in 
Simmon**  o^ce.*  Sir  W.  RusselP  extends  it  to  all  cases  where  any 
^»^-  undue  reward  is  received  or  offered  by  or  to  any  person 

whatsoever,  whose  ordinary  business  relates  to  the  administration 
of  public  justice,  in  order  to  influence  his  behavior  in  office,  and 
incline  him  to  act  contrary  to  the  known  rules  of  honesty  and  integ- 
rity.* Neither  of  these  definitions  is  broad  enough,  unless  we 
unduly  extend  the  term  justice ;  both  are  too  much  encumbered  by 
detail.  Defining  bribery,  however,  to  be  the  corruptly  tendering  or 
receiving  a  price  for  official  action,  it  is  an  offence  at  common  law, 
and  so  is  an  attempt  to  bribe,  even  though  the  offence  be  not  con- 

a 

1  Suprot  §  1570.  Yysend,  L.  B.  1  Q.  B.  626.    It  is  not 

'  For  federal  statutes,  see  Rev.  Stat,  bribery  for  a  person  who  is  a  candidate 

U.  S.  §§  5449  et  8eq.    By  §§  QQ^  71,  72  for  public  office  to  oifer  to  give  a  certain 

of  tlie  N.  T.  Penal  Code  of  1882,  the  portion  of  his  salary,  if  elected,  to  the 

prior  law  in  this  relation  has  been  re-  county  treasurer,  unless  it  appear  that 

cast.  the  persons  addressed  would  in  some 

*  See  R.  V.  Vaughan,  4  Burr.  2494 ;  way  be  benefited  by  the  offer.    State  r. 

R.  r.  Cassano,  5  Esp.  231 ;  R.  v.  Crip-  Church,  5  Oreg.  575.    As  to  conspiracy 

land,  11  Mod.  387  ;  and  cases  cited  tn-  to  bribe,  see  supra,  §  1375. 

fra,  §  1858.    See,  also,  Whart.  on  Cont.  *  2  Russ.  on  Cr.  122. 

§§  405  et  8eq.  *  R.  v,  Beale,  cited  in  R.  v.  Gibbons, 

«  4   Black.  Com.   139 ;    Simpson  tr.  1  East,  183.    SuprOf  §  1572. 
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Bummated.^*  And  the  offence  is  complete  when  an  offer  is  made, 
although  in  a  nuttter  not  within  the  jurisdiction  of  the  officer.^  So 
far  as  concerns  judicial  officers,  it  has  been  stated  generally  that 
<«  Every  gift  or  payment  made  in  respect  of,  or  in  relation  to,  any 
business  haying  been,  being,  or  about  to  be  transacted  before  any 
such  person  in  his  office  is  a  bribe,  whether  it  is  given  in  order  to 
influence  the  judicial  officer  in  something  to  be  done,  or  to  reward  • 
him  for  something  already  done,  and  whether  the  thing  done  or  to 
be  done  is  itself  proper  or  improper."' 

§  1858.  In  conformity  with  these  views,  it  has  been  held  indict* 
able  at  common  law  to  be  concerned  either  as  actor  or  receiver  in 
the  bribery  or  attempt  at  bribery  of  a  voter  at  any  public  election  ;^ 
of  a  cabinet  minister  and  member  of  the  privy  council  f  of  a  com- 
missioner of  the  revenue  f  of  a  member  of  a  legislature  f  of  a 
member  of  a  municipal  board ;'  of  a  justice  of  the  peace,  even  though 
the  case  in  which  the  bribe  is  offered  is  not  yet  instituted,'  and  the 

1  2  Ru88.  on  Cr.  124.    Supra^  §  179 ;  L.  J.  441 ;  Com.  v.  McHale,  97  Penn. 

U.  S.  V.  Wonrall,  2  Dall.  384 ;  Whart.  St.  397 ;  Com.  v.  Shaver,  3  W.  &  S. 

St.  Tr.  139 ;  Walsh  v.  People,  65  lU.  338 ;  State  r.   ElUs,  33  N.-  J.  L.  102 ; 

58 ;  Diflhon  v.  Smith,  10  Iowa,  213 ;  Welch  v.  People,  65  111.  58 ;  State  v. 

Collins  V.   State,  25   Tex.  Snp.  202 ;  Purdy,  36  Wis.  224 ;  SUte  v.  Collier, 

Hntohinson  v.  State,  36  Tex.  294.    See  72  Mo.  13  ;  Com.  v.  Callaghan,  2  Va. 

Barefieldv.State,  14Ala.603.  As  to  at-  Cas.  460.    See  Rnssell  v.  Com.,  3  Bush, 

tempts,  see  n^ma,  $  179.    As  to  bribery  469.    SuprOf  §  1572.    Sven  paying  a 

of  voters,  see  Whart.  on  Cent.  $  406.  voter  not  to  vote  is  indictable,  R.  v* 

•  State  V.  ElUs,  33  N.  J.  L.  102.  Isherwood,  2  Eeny.  202.   As  to  bribery 
Under  Indiana  statute,  see  State  v,  at  elections,  see  nipra,  §  1848. 

Stephenson,  83  Ind.  246.    As  to  indict-  •  Vanghan's  Case,  4  Burr.  2494. 

ment,  see  Watson  V.  State,  39  Ohio  St.  <  U.  S.    v.  Worrell,    2   Dal.    384; 

123 ;  State  v.  Walls,  54  Ind.  561 ;  State  Whart.  St.  Tr.  139.    See  R.  v.  Cassano, 

r.  Stephenson,  83  Ibid.  246 ;  Brown  v.  5  Esp.  231. 

State,  13  Tex.  Ap.  358.  ^  R.  o.  Vaughan,  4  Burr.  2494 ;  R.  v. 

*  Steph.  Dig.  Cr.  L.  art.  126,  to  which  Plympton,  2  Ld.  Ray.  1377 ;  Com.  v. 
is  appended  the  following  note :  3  Inst.  MoCook,  cited  in  Whart.  Prec.  1012,  n. 
144-8 ;  1  Hawk.  P.  C.  414-15 ;  5th  For  Pennsylvania  constitutional  pro- 
Rep.  C.  L.  C.  20-21.  See,  too,  Sped-  vision,  see  Judge  Pearson's  charge,  7 
ding's  Life  of  Bacon,  vii.  209-78.  Weekly  Notes,  306.    For  proceedings 

«  5ttpm,  §  1848.    R.  v.  Pitt,  3  Burr,  under  Ohio    statute,  see  Watson    v, 

1335 ;  R.  V.  Cripland,  11  Mod.  387 ;  R.  SUte,  39  Ohio  St.  123. 

V.  Plympton,  2  Ld.  Raym.  1377  ;  R.  o.  >  SUte  v.  Ellis,   33  N.  J.  L.  102 ; 

Taggart,  1  C.  &  P.  201 ;  R.  v.  Joliffe,  1  Com.  v.  Petroff,  8  Weekly  Notes,  212; 

East,  154,  n. ;  State  v.  Jackson,  73  Me.  S.  C,  1  Crim.  Law  Mag.  716. 

91 ;  People  v.  Thornton  (N.  Y.)t  24  Alb.  *  Barefield  v,  SUte,  14  Ala.  603. 
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money  is  only  taken  in  order  to  inform ;'  of  a  judicial  officer  of 
any  grade  ;'  of  a  juryman  ;*  of  a  sheriff^  to  induce  him  to  summon 
jurors  to  be  nominated  by  the  defendant  ;^  and  of  a  deputy  sheri£f  de 
/acto^  And  the  same  rule  has  been  applied  to  a  corrupt  agreement 
between  A.  and  B.,  that  A.  shall  vote  for  C.  as  commissioner,  in 
consideration  that  B.  will  vote  for  D.  as  clerk.' 

An  offer  by  a  public  officer  to  receiye  a  bribe  is  an  indictable 
offence  J 

To  constitute  bribery,  a  mere  present  after  the  act,  without  a  cor- 
rupt prior  understanding  will  not  suffice.' 

Embracery  is  considered  in  another  volume.' 

§  1859.  When  a  statute  requires  that  a  conviction  for 
tionwhen"  bribery  shall  not  be  had  on  the  testimony  of  a  single 
more  than  witness,  without  Corroborating  circumstances,  the  cor- 
witnees  is  roboratory  evidence  must  go  directly  to  the  fact  of  the 
■^""^-      bribe." 

1  Com.  V.  Murray,  135  Mass.  531.  "  Everj   one    commits   the   misde- 

*  State  r.  Cari>enter,  20  Vt.  9.  meaner  called  embracery  who,  by  any 

*  Young's  Case,  2  Bast,  16.  means  whatever,  except  the  produc- 
«  Com.  V,  Chapman,  1  Ya.  Cas.  138.  tion  of  evidence  and  argument  in  open 
>  Florez  v.  State,  11  Tex.  Ap.  102.  court,  attempts  to  influence  or  instruct 
c  Com.  r.  Callaghan,  2  Va.  Cas.  460.  any  Juryman,  or  to  incline  him  to  be 

See  suprUf  §  1375.    As  to  conspiracy  to  more  favorable  to  the  one  side  than  to 

unduly  influence  government,  and  for  the  other,  in  any  judicial  proceeding, 

the  invalidity  of  contract  for  such  pur-  whether  any  verdict  is  given  or  not, 

pose,  see  V^hart.  on  Cont.  §§  402  «t  m^.  and  whether  such  verdict,  if  given,  is 

V  Supra,  §  1572;  State  v.  Ellis,  33  true  or  false."    Steph.  Dig.  Cr.  L.  art. 

N.  J.  L.  102 ;  Walsh  v.  People,  65  111.  128.    See,  also,  1  Hawk.  P.  C.  Cur. 

88 ;  but  see  Hutchinson  v.  State,  86  ed.  466. 
Tex.  293.  That  as  embracery  is  itself  an  at- 

*  Hutchinson  v.  State,  36  Tex.  293.  tempt,  an  attempt  to  commit  embracery 
See  supra,  §  1572.  is  hut  an  attempt  at  an  attempt,  see 

«  Whart.  Cr.  PI.  &  Pr.  5§  338,  381,    SUte  r.  Sales,  2  Nev.  268. 
729,  966.  *  Russell  v.  Com.,  3  Bush,  469. 
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OFFENCES  ON  THE  HIGH  SEAS. 


CHAPTER  XLin. 

PIRACY. 


I.  DuriKITION. 

Piracy  is  robbery  on  the  high  seu, 

§  1860. 
May  be  committed  by  foreigners  or 

by  citizenB,  §  1861. 

H.   JUBISDICTION. 

United   States    have  Jurisdiction 
over    vessels  without  national 
character!  and  over  citizens  on 
board  foreign  vessels,  §  1862. 
m.  What  is  Compucitt. 

All  aiding  are  principals,  §  186S. 


rv,  Pkivateebinq. 

Privateers  are  not  internationally 
pirates,  §  1864. 
V.  Intent. 

Intent  must  be  felonious,  §  1865. 
VI.  Belliosrents. 

Belligerents  are  not  pirates,  §  1866. 
VII.  Indictment. 

Venue   must  be  In  admiralty,  § 

1867. 
Count  for  larceny  may  be  Joined, 

§1868. 
Proper  technical  averments  to  be 
made,  $  1869. 


I.  DEFINITION. 

§  1860.  PiRAGT  is  an  offence  by  the  law  of  nations,  and  as  such 
is  an  indictable  offence   by  the  English  common  laur,  _ 

Piracy  is 

although  it  was  not  regarded  as  a  felony  in  that  law.^  robbery  at 
By  statutes,  however,  enacted  at  a  period  so  remote  as  "^' 
to  anticipate  common  law  rulings,  piracy  has  been  made  a  felony. 
Under  these  statutes  it  is  such  robbery  or  depredation  upon  the 
high  seas,  as  if  committed  upon  land,  would  have  amounted  to 
felony  f  while  a  pirate  is  one  who  roves  the  sea  in  an  armed  vessel, 

1  Whart.  Com.  on  Am.  Law,  §$  200,  cage.    1  Story's  Life  of  Story,  283 ;  U. 

452;  U.   S.  V.  Smith,   5  Wheat.  163,  S.  v.  Palmer,   3  Wheat.  610;    R.  i;. 

161 ;  U.  S.  V.  Pirates,  Ibid.  184.     See  Morphas,  1  Salk.  85. 

a  learned  and  comprehensive  note  to  *  This,  however,  is  defective,  from 

U.   S.  V.   Smith,   5  Wheat.   163-180,  the  inadequacy  of  the  term  '*  felony.'' 

which  is  now  known    to  have   been  Mere  larceny  on  the  high  seas  does  not 

written  by  Mr.  Justice  Story,  who  de-  make  piracy,  though  robbery  does, 
livered  the  opinion  of  the  court  in  that 
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"without  a  commisBion  from  any  State,  upon  his  own  authority,  for 
the  purpose  of  seizing  by  force  and  appropriating  any  vessel  he  may 
meet.^  Piracy,  therefore,  is  robbery  within  the  jurisdiction  of  the 
admiralty.* 

The  German  and  French  authorities  concur  substantially  in  this 
view.  By  them  piracy  (Seeraub,  or  Sea  Bobbery,  Piraterie)  con- 
sists, by  the  law  of  nations,  in  an  attack,  in  the  nature  of  robbery 
as  distinguished  from  larceny,  by  an  uncommissioned  vessel  of  war 
on  trading  vessels  on  the  high  seas.  Whether  there  must  be  the 
lucri  causa  was  originally  doubted ;  though  now  by  the  more  recent 
jurists  this  element  is  held  not  necessary.* 

By  the  Constitution  of  the  United  States  Congress  has  power  ^^  to 
define  and  punish  piracies  and  felonies  on  the  high  seas  and  offences 
against  the  law  of  nations."^  Under  the  9th  section  of  the  Act  of 
1790,  by  which  piracy  is  made  punishable  by  death,  no  definition 
is  given,  though  the  offence  is  made  capital.  Under  this  statute  it 
has  been  held  not  to  be  necessary  to  prove  that  there  was  applica- 
tion of  physical  force,*  though  the  animus  furandi  is  said  to  be 
essential.* 

The  Bevised  Statutes  give  no  definition ;  it  being  simply  declared 
that  ^'  Every  person  who  on  the  high  seas  commits  the  crime  of 
piracy,  as  defined  by  the  law  qf  natiansj  and  is  afterwards  brought 
into  or  found  in  the  United  States,  shall  suffer  death."' 

§  1861.  Piracy  is  extended  in  England  to  the  following  cases : — 
M    b  (^^  When  a  subject  of  her  majesty  commits  any  act 

committed  of  hostility  or  robbery  against  others,  her  majesty's  sub* 
ere asw^i  jects,  on  tiic  sca,  or  in  any  place  where  the  admiral  has 
ascitizena.  jurisdiction,  under  color  of  any  commission  from  any 
foreign  prince  or  State,  whether  such  prince  or  State  is  at  war  witii 
her  majesty  or  not,  or  under  any  pretence  of  authority  from  any 
person  whatever ;  or, 

1  U.  S.  V.  Baker,  5  Blatch.  6.     See,  *  See  Wliart.  Com.  Am.  Law,  §§  181, 

also,  Daviaon   v.  SealaklxiB,  2  Paine,  200. 

324.  *  Malek  Adhel,  in  re,  2  How.  210 ;  U. 

«  Atty.-Gen.  v.  Kivok-a-Sing,  L.  R.  8.  v.  TuUy,  1  Gall.  247. 

5    P.    C.    180.     See   Jadge  Nelson's  •  U.  S.  w.  Furlong,  6  Wheat.  183 ;  U. 

Opinion  in  the  trial  of  the  Savannah  S.  v.  Riddle,  4  Wash.  C.  C.  644. 

Pirates,  Pamph.  N.  Y.  '  U.  S.  Rev.  SUt.  §  6368. 

»  HciTter.  Volkerr,  §   104 ;  Broglie, 
Snr  la  piraterie,  in  his  works,  iii.  335. 
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(2)  Being  a  subject  of  her  majesty,  daring  any  war  is  in  any 
way  adherent  to  or  gives  aid  or  comfort  to  her  majesty's  enemies 
upon  the  sea,  or  in  any  place  where  the  admiral  has  jurisdic- 
tion; or, 

(3)  Belonging  to  any  ship  or  vessel  whatever  (whether  he  is  the 
subject  of  her  majesty  or  not),  upon  meeting  any  British  merchant 
ship  or  vessel  on  the  sea,  or  in  any  place  where  the  admiral  has 
jurisdiction,  enters  into  such  British  ship  or  vessel,  and  though  he 
does  not  seize  or  carry  off  such  ship  or  vessel,  throws  overboard  or 
destroys  any  part  of  the  goods  belonging  to  it ;  or, 

(4)  Being  on  board  any  British  ship  in  any  place  where  the 
admiral  has  jurisdiction,— 

Turns  pirate,  enemy,  or  rebel,  and  piratically  runs  away  with  the 
ship,  or  any  boat,  ordnance,  ^ammunition,  or  goods ;  or, 

Yields  them  up  voluntarily  to  any  pirate ;  or, 

Brings  any  seducing  message  from  any  pirate,  enemy,  or  rebel ; 
or. 

Counsels  or  procures  any  person  to  yield  up  or  run  away  with 
any  ship,  goods,  or  merchandise,  or  to  turn  pirate,  or  to  go  over 
to  pirates ;  or, 

Lays  violent  hands  on  the  commander  of  any  such  ship  in  order 
to  prevent  him  from  fighting  in  defence  of  his  ship  and  goods ;  or, 

Confines  the  master  or  commander  of  any  such  ship ;  or. 

Makes  or  endeavors  to  make  a  revolt  in  the  ship ;  or, 

(6)  Being  a  subject  of  her  majesty  in  any  part  of  the  world, 
or  (whether  a  subject  or  not)  being  in  any  part  of  her  majesty's 
dominions,  or  on  board  a  British  ship,  knowingly 

Furnishes  any  pirate  with  any  ammunition  or  stores  of  any  kind ; 
or, 

Fits  out  any  ship  or  vessel  with  a  design  to  trade  with  or  supply 
or  correspond  with  any  pirate ;  or. 

Conspires  or  corresponds  with  any  pirate.^ 

1  The  above  is  a  oodifioation  of  the  the  specifications  given  above,  the  Eng- 
law  in  this  relation  as  given  bj  the  lish  legislation  stands  on  the  same  foot- 
English  Commissioners  in  their  Draft  ing  as  our  own. 
Code  of  1879.  Sir  J.  F.  Stephen  summarizes  the  law 

The  Commissioners   do   not   define  as  follows  :— 

piracy  bj  the  law  of  nations,  simplj  **  Taking  a  ship  on  the  high  seas,  or 

declaring  it  a  crime.  within  the  Jurisdiction  of  the  lord  high 

In  this  respect,  therefore,  apart  from  admiral,  from  the  possession  or  con- 
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II.   JURISDICTION. 

§  1862.  The  United  States  courts  have  jurisdictiotf  of  murder 
United  ^^  robbery  committed  on  the  high  seas,  although  not 
ri^^cuin  ®^™'^^*^*  ^^  ^^^^  ^  vessel  belonging  to  citizens  of  the 
over  vessels  United  States ;  as  when  she  had  no  national  character, 

trol  of  thoae  who  are  lawfully  entitled  was  ruled  hy  the  Supreme  Court  *•  that 

to  it,  and  carrying  away  the  ship  itself,  when  embarked  on  a  piraUoal  cruise, 

or  any  of  its  goods,  tackle,  apparel,  or  every  individual  beoomes  equally  pun- 

furniture,  under  circumsUnoes  which  ishable  under  the  law  of  1790,whatever 

would  have  amounted  to  robbery  if  the  may  be  his  national  character,  or  what- 

act  had  been  done  within  the  body  of  ever  may  have  been  that  of  the  vessel 

an  English  county, »»  is  piracy  by  the  in  which  he  sailed,   or  of  the  vessel 

law  of  nations.    Steph.  Dig.  Cr.  L.  art.  attacked,*'  modifying  U.  S.  v.  Palmer, 

104.  3  Wheat.  610 ;  U.  S.  v.  Pintock,  5  Ibid. 

"It    is    doubtful  whether    persons  152 ;  U.  8.  r.  Pirates,  Ibid.  185. 
cruising  in  armed  vessels,  with  intent  In  the  case  of  the  Confederate  priva- 
te commit  piracies  are  pirates  or  not."  teersmen  tried  in  the  United  States 
IWd.  Circuit  Court  at  New  York,  in  1861,  it 

For  the  following  note  I  am  indebted  was  said  by  Judge  Nelson  in  his  charge 

to  Mr.  W.  B.  Lawrence:— \  to  the  jury,  that  "if  it  were  neces- 

In  applying  the  term  "piracy"  in  sary,  on  the  part  of  the  government, 

the  Codes  of  diflferent  countries  regard  to  bring  the  crime    charged  against 

has  not  always  been  had  to  the  fact  the  prisoners  within  the  definition  of 

whether  the  offence  described  is  one  robbery  and  piracy  as  known  to  the 

against  the  law  of  nations,  and  oonse-  common  law  of  nations,  there  would 

quently  everywhere  Justiciable,  or  a  be  great  difficulty  In  so  doing,  perhaps 

crime  for  which  its  nomenclature  has  upon  the  counts,  certainly  upon  the 

been  arbitrarily  adopted,  and  which  is  evidence.     For  that  shows,  if  anything, 

only  cognizable  before  the  municipal  an  intent  to  depredate  upon  the  vessels 

tribunals  having  jurisdiction  — terri-  and  property  of  one  nation  only,  the 

torial,   actual,   or  implied— over  the  United  States,  which  falls  far  short  of 

person  of  the   offender.    The    South  the  spirit  and  intent  that  are  said  to 

American  publicist,  Bello,  says :  "  The  constitute    essential  elemente  of   the 

American    Congress    declared    in  the  crime.    But  the  robbery  charged  in 

year  1790  that  every  crime  committed  this  case  is  that  which  the  act  of  Con- 

at  sea,  which,  if  committed  on  land,  gress  prescribes  as  a  crime,  and  may 

would  be  punishable  with  death,  was  be  denominated  a  statute  offence,  as 

piracy.    Nevertheless,  as  this  law  is  contradistinguished  from  that  known 

beyond  the  definition  of  the  crime  by  to  the  law  of  nations."    It  was  further 

the  law  of  nations,  it  would  not  render  held  that  a  privateer  commission  by 

legal  the  Judgment  of  the  American  a  recognized  belligerent  would  be  a  de» 

tribunals  over  acts  committed  under  fence.     U.  S.  ».  Baker,  5  Blatch.  6. 

the  flag  of  another  nation  which  were  Trial  of  Officers  of  the  Savannah,  p. 

not   strictly   piratical.     Principio   di  371.     See  11  Op.  Atty.-Gen.  114. 

l^ge  Intemacional,  p.  271."  1  See  U.  S.  Rev.  SUt.  §  6318. 

In  U.  6.  V,  Furlong,  6  Wheat.  184,  it 
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but  was  held  by  pirates,  or  persons  not  lawfully  sailing  having  do 
under  the  flag  of  any  foreign  nation.^    If  the  offence   character, 
be  committed  on  board  of  a  foreign  vessel  by  a  citizen  of  *i^^^J®*^ 
the  United  States,*  or  on  board  a  vessel  of  the  United  itward  for- 
States  by  a  foreigner,  or  by  a  citizen  or  a  foreigner  on  seis. 
board  a  piratical  vessel,  the  offence  is  cognizable  by  the 
United  States  courts.     And  it  is  said  that,  in  such  a  case,  it  makes 
no  matter  whether  the  offence  was  committed  on  the  vessel  or  on  the 
sea,  as  by  throwing  a  person  overboard,  and  drowning  him ;  or 
shooting  him  when  in  the  sea.'    All  persons,  on  board  any  vessel 
which  throws  off  its  national  character,  by  cruising  piratically,  are 
within  the  act.^    But  it  is  clear  that  piracies  committed  on  land,  or 
in  the  waters  over  which  any  particular  State  of  the  United  States 
has  jurisdiction,  are  not  cognizable,  under  the  act,  by  the  United 
States  courts.'    The  same  limitation  was  adopted,  after  a  careful 
review  of  the  authorities,  by  Judge  Hopkinson,  with  the  concur- 
rence of  hb  associate.  Judge  Baldwin.'    It  is  true  that  it  was  once 
intimated,  under  the  Acts  of  30th  April,  1790,  §§  8,  9,  and  10 ;  of 
15th  May,  1820,  §  8 ;  and  of  8d  March,  1825,  that  acts  of  piracy, 
when  committed  by  citizens  of  a  foreign  country,  in  foreign  vessels, 
are  not  punishable  by  the  United  States  courts.^    But  the  conclu- 
sion was  finaUy  reached,  as  we  have  seen,  that  persons  on  board 
piratical  vessels,  acknowledging  the  jurisdiction  of  no  sovereign 
recognized  by  the  United  States,  are  within  the  statute.'    It  is 
otherwise,  as  will  be  seen,  when  the  offenders  are  subjects  of  a 
recognized  foreign  sovereign,  under  whose  flag  the  vessel  sails. 

ni.  WHAT  COICPLICITY  CON8TITX7TES. 

§  1868.  No  orders  from  a  superior  ofSoer  will  justify  a  subordi- 
nate in  the  commission  of  what  the  latter  knows,  or  ah  aiding 
ought  to  know,  to  be  piracy.'    But  the  simple  fact  of  ^  prtnci- 

1  See  si^fra,  §§  269  et  $eq.  *  U.  8.  v.  Kessler,  1  Bald.  C.  C.  20. 

•  U.  8.  V,  Peterson,  1  W.  &  M.  306.         '  U.  8.  v.  Palmer,  3  Wheat.  630;  U. 

•  U.  8.  V.  Holmes,  5  Wheat.  412.    8.  v.  Kessler,  1  Bald.  C.  G.  20. 

8ee,  also,  U.  8.  p.  Furlong,  U.  8.  v.  *  U.  8.  v.  Klintock,  5  Wheat.  144'; 

Riddle,  supra,  U.  8.  v.  Fnrlong,  Ibid.  183 ;  and  see 

«  U.  8.  v.  Furlong,  5  Wheat.  183 ;  IT.  8.  v,  Bakor,  5  Blatch.  6,  where  it 

n.  8.  V.  Klintock,  Ibid.  144 ;  in  this  re-  was  held  that  the  Act  of  1820  applies 

spect  qualifying  U.  8.  v.  Palmer,  supra,  to  all  persons,  whether  citizens  or  not. 

•  U.  8.  V.  Holmes,  5  Wheat.  412 ;  *  U.  8.  v.  Jones,  3  Wash.  C.  C.  209. 
Ex  parte  Bollman,  4  Granoh,  75.  621 
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presence  on  board  a  piratical  vessel,  where  there  was  no  original 
piratical  design,  is  not  per  se  to  affect  a  party  with  the  crime. 
In  order  to  taint  all  the  officers  and  crew- of  a  piratical  vessel 
with  guilt,  the  original  voyage  must  have  been  undertaken  with 
a  piratical  design,  and  the  officers  and  crew  have  known  and 
acted  upon  such  design ;  otherwise  those  only  are  guilty  who  actively 
cooperated  in  the  piracy.  All  who  are  present,  aiding  or  assisting 
in  the  offence,  are  to  be  deemed  principals.'  The  same  distinction 
applies  to  presence  on  board  the  vessel  where  the  piracy  was  com- 
mitted.' 

A  confederacy  by  citizens  of  this  country,  whether  on  land  or  on 
board  of  an  American  ship^  with  such  as  are  pirates  by  the  law  of 
nations,  or  the  surrender  of  a  vessel  by  a  citizen  to  them,  is  within 
the  provisions  of  §  8  of  the  Act  of  1790 ;  and  so  is  any  intercourse 
a  with  pirates  calculated  to  promote  their  views,  or  an  endeavor  by 
mariner  to  corrupt  the  master,  so  as  to  induce  him  to  go  over  to  them.* 

ly.   PRIVATBERING. 

§  1864.  A  pirate  being  hoitis  hwmomi  generis^  and  having  utterly 
forfeited  all  national  character,^  is  lawful  spoil  to  be 
are  not  in-  attacked  and  captured  on  the  ocean  by  the  public  or 
ally  pir»te8.  P^vate  ships  of  every  nation  ;•  nor  do  our  courts  recog- 
nize an  exception  to  this  rule,  so  far  as  conoems  attacks 
on  nations  at  peace  with  the  United  States,  in  favor  of  citizens  of  the 
United  States  fitting  out  in  United  States  ports  and  navigating  priva- 
teers under  a  foreign  commission.'  But  to  convict  such  of  piracy,  it 
must  be  proved  not  only  that  they  participated  in  the  taking  of  pro- 
perty not  liable  to  capture,  but  that  they  did  it  feloniously.^  And 
privateers,  by  the  law  of  nations,  are  not  pirates  so  far  as  ooncems 
hostile  acts  agunst  an  enemy's  vessels,  or  bond  fide  against  neutral 

1  U.  S.  V.  Gibert,  2  Sumner,  19.  U.  S.  v.  Jones,   3  Wash.   G.   C.  209. 

•  U.  8.  V.  Jones,  3  Wash.  G.  G.  209.     QT.  U.  8.  p.  Baker,  5  Blatoh.  6 ;  U.  8. 
>  U.  8.  V.  Howard,  3  Wash.  G.  G.    v.  Bass,  4  Gity  Hall  Bee.  161 ;  U.  8.  v. 

340.  Greathoase,  2  Abb.  U.  8.  364;  and 

«  tJ.  8.  t;.  Fnrlong,  5  Wheat.  184.  oases  cited  nipra,  §  1799.    See,  as  modi- 

•  The  Marianna  Flora,  11  Ibid.  1.  tyi^g  this  view,  Whart.  Gom.  Am.  Law, 

•  U.  8.  V.  Furlong,  5  Wheat.  184.  §  201 ;  aupruj  §  1861. 

As  to  how  far  this  conclusion  rests  on       *  U.  8.  r.  Jones,  3  Wash.  G.  G.  209 ; 
the  peculiar  terms  of  the  Act  of  1790,    U.  8.  v.  Baker,  5  Blatoh.  6. 
see  argument  of  Washington,  J.,  in 
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trading  ships.  JedevtfalU  kdnnen  die  von  giUtig  hestellten  Kapem 
veriibtenj  gegen  feindliehe  oder  band  fide  gegen  neutrale  MandeU 
%chiffe  begangenen^  GewaUacte  nicht  dls  Seeraub  betraehtet  werden.^ 

V.  INXBNT. 

§  1865.  An  attack  by  an  armed  merchantman  npon  an  American 
vessel,  with  intent  to  cripple  or  destroy  her,  made  with 
no  piratical  purpose,  but  upon  a  mistaken  idea  that  she   must  be 
was  a  pirate,  is  not  a  piratical  aggression  under  the  Act  '^^^'^^^^ 
of  1819  ;  nor  is  it  a  case  of  hostile  aggression  for  which  the  pro- 
perty taken  in  delicto  is  subject  to  confiscation  by  the  law  of  nations.' 
If  the  act  be  done  under  an  honest  but  mistaken  sense  of  duty^  it  is 
not  piracy.* 

YI.  BELLIGSRENTS. 

§  1866.  According  to  the  views  already  expressed,  an  armed 
vessel  cannot  be  treated  as  a  pirate  when  acting  under  a 
commission  from  a  State  acknowledged  as  a  belligerent  by  are  dg^'^" 
the  prosecuting  State  ;^  and  this  applies  to  armed  vessels  ^'^^^^^ 
of  insurgents,  when  such  insurgents  are  recognized  as  belligerents 
by  the  party  prosecuting,  whether  such  party  prosecuting  be  a  for- 
eign State*  or  the  State  against  whom  they  are  in  insurrection.* 

Vn.   INDIOTlfBNT. 

§  1867.  The  venue  is  sufficiently  laid  in  the  indictment  as  ^^  on 
the  high  seas,  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  and  out  of  the  jurisdiction  must  be  in 
of  any  particular  State."'  admiralty. 

*  Whart.    Com.  Am.  Law,  §  201 ;        a  Marianna  Flora,  11  Wheat.  1. 
HolUendorff,  Rechts-lexioon,  il.  449.        •  u.  S.  v.  Buggies,  6  Mason,  192. 
This  was  conceded  by  onr  government        4  Supra,  §§  1799, 1864.    See  U.  S.  v. 
In  the  late  civil  war,  when  it  sought  to  Baker,  tU  iitp.    As  to  distinction  he- 
make  privateering  piracy  hy  treaty,  tween  martial  and  military  law  see 
The  ahandonment  of  the  prosecution  Whart.  Cr.  PL  &  Pr.  §  979. 
of  Semmes  was  afterwards  put  on  the        »  R.  v.  Tivnan,  5  B.  &  S.  645  ;  cited 
express  ground  that  privateering  hy  a  at  large  in  Whart.  Confl.  of  L.  §  956. 
helligerent  is  not  pira<^  hy  our  law.        «  See  this  position  with  its  qualiilca- 
Mr.   Belles,  solicitor  of  the  navy,  in  tions  illustrated  supra,  §  1799. 
AtUmtio  Monthly,  July,  1872 ;  S.  P.,        t  u.  8.  v.  Gihert,  2  Sumner,  19  ;  U. 
U.  S.  V,  Baker,  5  Blatch.  13,  Nelson,  J.  8.  v.  Jones,  ut  supra, 
Svpra,  §  1799. 

628 


§  1869.]  OBiMES.  [book  II. 

§  1868.  Where  one  count  charges  the  prisoner  with  piracy  in 

piratically  running  away  with   his  ship's  cargo,  and 

larceny'^'     the  Other  with  larceny  of  the  same  cargo,  and  the  yer- 

rr^ed^         diet  is,  guilty  of  the   last  count  only,  judgment  will 

not  be  arrested.^ 

§  1869.  In  an  indictment  for  a  piratical  murder  (under  the  Act 

of  the  80th  April,  1790,  c.  86,  §  8),  it  is  not  necessary 

teSJScai      ^^^^  ^*  should  allege  the  prisoner  to  be  a  citizen  of  the 

avermente     United  States,  or  that  the  crime  was  committed  on  board 

to  be  made. 

a  vessel  belonging  to  citizens  of  the  United  States ;  but 
it  is  sufficient  to  charge  it  as  committed  from  on  board  such  a  vessel, 
by  a  mariner  sailing  on  board  such  a  vessel.' 

An  indictment  for  manslaughter  on  the  high  seas,  charging  that 
the  prisoner  committed  it,  first,  by  casting  A.  B.  from  a  vessel,  etc., 
whose  name  was  unknown ;  and  second,  by  casting  him  from  the 
long-boat  of  the  ship  W.  B.,  etc.,  is  sufficiently  certain.' 

The  character  of  the  technical  averments  in  piracy  has  been  else- 
where considered.^ 

1  U.  S.  Peterson,  1  Wood.  &  M.  306 ;       •  U.  8.  v.  Holmes,  1  Wall.  Jr.  1.    See 
U.  8.  V.  Stetson,  3  Ibid.  164.    Whart.    nipra,  §  611. 
Cr.  PI.  &  Pr.  $$  285  et  seq.  «  Wliart.  Cr.  PL  &  Pr.  S  268. 

«  U.  S.  V.  Pnrlong,  6  Wheat.  183 ; 
Curtis  on  Merchant  Seamen,  120. 
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MALTREAIMEST  OF  CREW. 


[§  1872. 


CHAPTER  XLIV. 


MALTREATMENT  OF  CREW. 


^I.  Who  abb  Cbxw. 

"Crew"  Includes  all  Beamen  ex* 
cept  maater,  §  1871. 


n.  POWEB  OF  OfFICEBS. 

Master  has  power  of  corporal  pun- 
ishment by  maritime  law,  §  1872. 
Otherwise  under  statute,  §  187S. 


I.  WHO  ARB  CREW. 


6  1871.  By  the  word  "crew,"  in  the  Revised  Statutes,  _ 

^  '  '  Crew  in- 

is  meant  all  the  officers  and  common  seamen,  except  the  eludes  ail 

master ;  and  the  offence  therein  described  may  be  com-  except" 
mitted  upon  the  first  mate.^ 


master. 


n.    POWER  OP  OFFICERS. 

§  1872.  By  the  maritime  law  the  master  has  authority,  apart 
from  statute,  to  punish  corporally  and  summarily  the  m^^^^,, 
negligence  or  misconduct  of  his  men.'    Of  his  own  dis-  power  of 
cretion,  no  mate  or  subordinate  officer  has  any  right  to   punUh^ 
punish  a  seaman,  and  if  the  master,  being  present,  tacitly   Maritime 
consent  thereto,  he  becomes  responsible  for  it ;  but  in  ^^^• 
the  master's  absence,  the  next  highest  officer  succeeding  him  is 
clothed  with  all  his  authority.*    Every  exception  to  this  general 
principle  must,  however,  be  made  in  favor  of  those  cases  where 
prompt  and  instantaneous  action  is  demanded  of  the  mate  or  other 

« 

officers  by  the  necessities  of  the  case,  as  to  subdue  mutinous  or 
flagrant  disorders,^  though  the  punishment  must  always  be  reason- 
able, and  not  with  instruments  unlawful  for  the  exigency.*  Where 
the  necessity  actually  existed,  however,  the  quantum  of  punishment 
will,  by  maritime  law,  not  be  too  nicely  measured  in  the  court.* 


1  U.  S.  V.  Winn,  3  Sumner,  209.  See 
ReT.  Stot.  U.  S.  §  5347. 

<  Bangs  V.  Little,  Ware,  606 ;  U.  S. 
V.  Hunt,  2  Story,  120 ;  Turner's  Case, 
Ware,  83. 

VOL.  II. — 40 


*  U.  S.  Taylor,  2  Sumner,  584. 
«  U.  S.  V.  Hunt,  2  Story,  120. 

*  Carlton  v.  Davis,  Davies,  221. 

*  It  has  been  said  that  anjaster  ooou- 
pies  to  his  crew  a  position  resembling 

625 


§  1878.]                              CRIMES.  [book  n. 

§  1873.  The  act  abolishiDg  the  punishment  of  flogging  in  the 
navy,  and  in  vesBels  of  commerce,  is  not  a  penal  law, 
uDder  and  no  indictment  can  be  framed  upon  it.    It  applies 

statute.        ^  whaling   ships,  which  are   "vessels  of  commerce," 

within  the  meaning  of  the  act.^  It  prohibits  corporal  punishment 
by  stripes,  inflicted  with  a  cat,  and  any  punishment  which  in  sub- 
stance and  efiect  amounts  thereto.*    The  degree  of  such  punishment 

that  of  a  iMtrent  to  a  child,  or  a  master  out  the  pnniflhment  being  either  un- 
to an  apprentice.  U.  8.  v.  Freeman,  4  usual  or  oppressive ;  and  if  the  latter, 
Mason,  511 ;  FnUer  o.  Colby,  3  Wood,  in  such  case,  draw  a  knife,  or  arm 
&  M.  13  ;  Bangs  v.  Little,  Ware,  506.  himself  with  an  axe,  he  places  himself 
See  suprOf  §  634.  He  has  a  right  to  In  an  unlawful  position.  He  has  no 
respectful  demeanor  as  well  as  obedl-  right,  by  the  force  or  even  the  intimi- 
ence.  U.  S.  v.  Smith,  3  Wash.  C.  C.  dation  which  such  a  course  naturally 
525.  But  this  right  would  be  fruit-  may  effect,  to  resist  his  arrest  either 
less,  unless  he  is  justified  in  enforcing  for  the  original  impudence  or  the  use 
it,  when  virtually  denied,  by  reason-  of  the  weapcms,  or  to  make  terms  for 
able  punishment  inflicted  by  himself,  his  surrender ;  and  the  ship's  ofScers 
n.  S.  V,  Freeman,  4  Mason,  511 ;  Thorn  may  employ  what  means  they  think 
V.  White,  1  Pet.  Adm.  171.  He  may  best  to  compel  him  to  obedience,  and  to 
chastise  corporally  as  well  as  confine,  suppress  conduct  mutinous,  insubordi- 
when  treated  impertinently,  or  disc-  nate,  and  dangerous  to  the  safety  of 
beyed.  Michaelson  v.  Denison,  3  Day,  the  vessel  or  cargo,  and  may  pursue 
294 ;  Thompson  v.  Busch,  4  Wash.  C.  him  to  the  prow  (which  is  traditionally 
C.  340.  But  he  must  not  punish  for  a  sailor's  sanctuary),  or  any  other  part 
mere  private  immorality  if  the  offender  of  the  ship.  If  improperly  punished, 
conducted  himself  properly  as  a  sea-  the  law  affords  the  sailor  an  ample 
man.  Bangs  v.  Little,  ut  supra.  Nor  remedy  on  reaching  port ;  and  in  most 
must  he  chastise  excessively  or  inde-  oases,  in  the  language  of  Judge  Wood- 
cently,  even  for  offences  committed  by  bury,  summary  corporal  punishment 
the  seaman  distinctively  as  such.  Gush*  for  slight  offences  is  not  advisable,  in 
man  v.  Ryan,  1  Story,  101.  He  may  the  present  age.  Wherever  oonveni- 
use,  apart  from  statute,  such  weapons  ence  allows,  a  little  time  for  reflection 
as  are  suitable  and  needful  to  compel  on  the  one  part,  and  repentance  on  the 
obedience.  Michaelson  v,  Denison,  3  other,  is  recommended.  Fuller  v.  Ck)l- 
Day,  295 ;  Thorn  v.  White,  1  Pet.  Adm.  by,  3  Wood.  &  M.  15.  But  to  convict 
118;  U.  S.  V.  Smith,  3  Wash.  C.  C.  the  master*  under  the  act,  two  things 
526;  Butler  v.  McLellan,  Ware,  223;  must  be  proven  :  (1)  Malice  (t. «.,  wil- 
Curtis  on  Adm.  88,  90 ;  keeping  in  fulness,  or  a  wilful  intention  to  do  a 
mind,  however,  that  weapons,  and  es-  wrong  act),  hatred,  or  revenge;  and 
pecially  deadly  weapons,  should  be  (2)  want  of  justifiable  cause  for  inflict- 
used  only  to  prevent  future  or  impend-  ing  the  injury.  U.  S.  v.  Taylor,  2 
ing,  and  not  to  punish  past,  disobedi-  Sumner,  584. 
ence.    Schelter  v.  Torke,  Crabbe,  449.  >  U.  S.  v.  Cutler,  1  Curtis  C.  C.  502. 

For  impudent  conduct  or  language,  a  *  Ibid, 
master  may  box  a  mariner's  ears,  with- 

626 


CHAP.  XLIV.]  MALTREATMENT  OF  GREW.  [§  1878. 

is  not  material ;  it  is  the  kind  of  punishment  which  is  alone  to  be 
considered.' 


1  Ibid.  aot  was  withont  justifiable  oanse,  but 

It  18  a  question  of  faot  for  the  jniy,  that  it  was  malicious,  and  that  it  was 

whether  the  punishment  inflicted  was,  a  wilful  departure  ^om  a  known  duty, 

in  substanoe   and  effect,  the  punish-  If  the  master  knew  that  his  act  was 

ment  of  flogging.      U.  S.  v.  Cutler,  1  illegal,  it  was  malicious,  in  the  sense 

Curtis  C.  C.  502.  of  the  Act  of  1836.    U.  S.  o.  Cutler,  1 

Subsequentlj  to  the  Act  of  1850,  if  Curtis  C.  C.  502. 

it  appear  the  punishment  Inflicted  was  Under  the  Act  of   1850,  the  ofllocr 

flogging,  this  is  an  indictable  offence,  should  be  indicted,  not  for  cruel  or 

if  malicious  and  without    justiflable  unusual  punishment,  but  for  beating 

cause.    But    it    is  incumbent  on  the  or  wounding  the  seaman.      U.   B.  v. 

government  to  prove,  not  only  that  the  CoUings,  2  Curtis  C.  C.  194. 
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CRIMES. 


[BOOK  IL 


CHAPTER  XLV. 

REVOLT,  AND  ENDEAVORING  TO  MAKE  REVOLT.* 


I.  In  what  Revolt  consists. 

Revolt   consiBto  in  ufiarpfttlon   of 

ship,  §  1876. 
Under  Act  of  1835,  intimidation 

must  be  effective,  §  1877. 
To  the  endeavor  to  revolt  some 

overt  act  is  necessary,  §  1878. 
Necessity  is  a  defence,  §  1879. 


11.  Indictment. 

Indictment  must  particularize  of- 
fence,  §  1880. 
III.  Confining  Master. 

Confinement    must   be  malicloas 

and  real,  §  1881. 
Necessity  or  self-defence  may  btf  a 
defence,  §  1882. 


I.   IN   WHAT  REVOLT  CONSISTS. 

§  1876.  The  Grimes  Act  of  1790,  c.  86,  §  12,  not  defining  the 
offence  of  endeavoring  to  make  a  revolt,  the  courts  took 
conrists  in  *^  ^^^^7  opportunity  to  give  a  judicial  definition  of  it, 
usurpation  and  this  definition  was  subsequently  adopted  by  the  Act 
of  1835,  and  in  the  Revised  Statutes.'  A  revolt  is  a 
usurpation  of  the  authority  and  command  of  the  ship,  and  an  over- 
throw of  that  of  the  master  or  commanding  officer.  Any  conspiracy 
to  accomplish  such  an  object,  or  to  resist  a  lawful  command  of  the 
master  for  such  purpose,  or  any  endeavor  to  stir  up  others  of  the 
crew  to  such  resistance,  is  an  endeavor  to  commit  a  revolt.*  And 
under  the  term  crew  are  included  all  officers  inferior  to  the  master.^ 


1  There  are  various    other  offencee  U.  8.    v.  Kelly,    11   Wheat.  417;    4 

for  whose  oommission  on  the  high  seas  Wash.  C.  C.  528 ;  U.  S.  v.  Hamilton, 

the  law  has  made  special  provisions  ;  1  Mason,  443  ;  U.  S.  v.  Savage,  5  Ihid. 

but  they  are  more  properly  referred  to  460  ;   U.    S.    v.    Rogers,   3    Sumner, 

other  heads.     Fu//;  the  preceding  chap-  842.      See    Davison  v.    Seal-skins,  2 

ters  upon  Homicide,  Rape,    Mayhem,  Paine,  324 ;  U.  S.  v.  Staly,  1  Wood.  & 

Assault,    Burglary,    Arson,   Larceny,  M.  338 ;  U.  S.  v,  Seagrist,  4  Blatoh. 

Receiving  Stolen  Goods,  Embezzlement,  420 ;  The  Ulysses,  1  Brunf.   (U.  S.) 

and  Malicious  Mischief.  529. 

'  Rev.  St.  U.  S.  §§  6859,  5360.  Where  the  crew  of  a  vessel  by  their 

*  U.  S.  V.  Hemmer,  4  Mason,  105 ;  overt  acts  entirely  overthrow  the  au- 


4  U.  S.  V.  Huff,  4  Crim.  Law  Mag.  86 ;  U.  S.  v.  Savage,  ut  nip. 
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§  1877.  The  act  of  1885  (incorporated  with  the  original  section 
of  the  Crimes  Act,  in  §§  5869,  6860,  of  the  Revised  u^der  Act 
Statutes)  defines  ^^  a  revolt"  to  consist  (1)  in  usurping  of  isss, 
from  the  master  the  ship's  command,  or  (2)  depriving  him  tion  must 
of  authority,  or  (8)  resisting  him,  or  (4)  transferring  the  »««»«**▼•• 
command  to  one  not  entitled  to  it.  And  it  specifies  as  indictable, 
conspiracies  and  solicitations  to  revolt,  and  riotous  conduct  on  board.^ 
A  master  is  prevented  in  the  free  and  lawful  execution  of  his 
authority,  within  the  meaning  of  the  Act  of  1885,'  if  he  be  pre- 
vented from  carrying  into  efiect  any  lawful  command.  But  a  mere 
combination  on  the  part  of  the  crew  for  their  own  supposed  security 
is  not  necessarily  unlawful.  If,  from  the  improper  conduct  of  the 
captain,  the  crew  have  good  reason  to  believe,  and  do  believe,  that 
they  will  be  subjected  to  unlawful  and  cruel  or  oppressive  treat- 
ment, or  that  a  great  wrong  is  about  to  be  inflicted  on  one  of  their 
number,  they  have  a  right  to  take  reasonable  measures  for  his  or 
their  own  protection.  What  would  be  reasonable  measures  must 
depend  upon  the  nature  and  extent  of  the  wrong,  and  upon  the 
means  of  prevention,  having  regard  to  the  importance  of  preserving 

thoritj  of  the  master  In  the  free  man-  showing  an  intention  to  anbvert  his 

agement    of  the   ship,  and  the  free  oommand  as  master,  is  not  sufficient, 

exercise  of  his  rights  and  dnUea*  on  Mere  conspiracy  of  the   crew  to   dis- 

board,  it  is  a  revolt    U.  8.  v.  Forbes,  place  the   master,  nnaooompanied  by 

Crabbe,  66S.  overt  acts,  is  not  sufficient.    Neither  is 

A  combination  by  the  crew  to  pre-  concert  among  the  crew  to  that  event 

vent  the  vessel  going  to  sea,  against  essential  to  constitute  the  offence.    U. 

the  order  of  the  master,  is  an  attempt  8.  o.  Kelly,  4  Wash.  G.  C.  52S.    The 

to  commit  a  reyolt.     U.  8.  v.  Nye,  2  offence   of  revolt,  or  endeayoring  to 

Curtis  C.  C.  225.  make  a  revolt,  may  be  committed   in 

"  An  endeavor  to  make  a  rerolt,"  any  kind  of  a  vessel.    Ibid.    One  who 

said  Judge  8toTy  on  a  trial  when  sit-  Joins  in  the  general  conapirM^,  and  by 

ting  as  circuit  Judge,  "  within  the  act,  his  presence  countenances  acts  of  ri<h 

is  an  endeavor  to  excite  the  crew  to  lence,  but  who  does  not  indiyidnally 

overthrow  the  lawful   authority  and  nse  Ibrce  or  threats  to  compel  the  nuw 

command  of  the  master  and  offlcers  of  ter  to  resign  the  command  of  the  vea^ 

the  ship.    It  is,  in  effect,  an  endeavor  sel,  is  guilty  of  the  offence  of  coniln' 

to  make  a  mutiny  among  the  crew  of  ing  the  master.    Ibid, 

th^  ship."     U.  8.  V.  8mith,  1  Mason,  i  8ee  analysis  in  Judge  Hammond's 

147.      Mere  insolent  conduct  to   the  opinion  in  U.  8.  v.  Huff,  4  Grim.  Law 

master,  disobedience  of  orders,  or  yio-  Mag.  87. 

lence  committed  to  the  person  of  the  *  Rev.  8t.  i  6369. 
master,  unaccompanied  by  other  acts 
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the  authority  of  the  master,  as  well  as  to  the  importance  of  pro- 
tecting the  crew.* 

§  1878.  To  make  an  endeavor  to  commit  a  revolt,  under  the  Act 
To  the  en-  ^^  1790,  there  must  have  been  some  effort  or  act  to  stir 
deavor  to  up  Others  of  the  crew  to  disobedience,'  and  thus  to  create 
overt  act  iB  a  virtual  mutiny  on  board ;'  and  where  a  crew  had  signed 
necewary.  ^^j^  articles  With  a  particular  master,  who  for  a  reason- 
able cause  was  removed,  and  they  combined  to  resist  and  refuse  all 
duty  under  his  successor,  this  was  held  within  the  statute.^ 

§  1879.  It  is  a  sufficient  defence,  however,  to  such  an  indictment, 
Necessity  u  ^^^^  ^^^  endeavor,  etc.,  was  to  compel  the  master  to 
a  defence,  return  to  port  ou  account  of  the  unseaworthiness  of  the 
ship,  provided  the  men  acted  hand  fide  on  reasonable  and  apparently 
true  grounds ;  and  this  whether  it  be  doubtful  if  the  ship  were  sea- 
worthy or  not.    If  clearly  the  former,  of  course  the  defence  fiedls.* 

>  U.  8.  V.  Bordeiif  21 L.  Bep.  100;  1  son,  1  Wood.  &  M.  809),  and  under 

Sprague,  374.    Supra,  §  95.  it  the  mere  resistanoe  to  the  master's 

It  is  not  necessary  to  prove  that  the  lawful  authority,  or  assembling  with 

offence  was  committed  on  the  high  seas  others  in  a  mutinous  and  tumultuous 

(U.  S.  V.  Hamilton,  1  Mason,  443 ;  U.  manner,  so  as  to  endanger  the  police  of 

6.    V.    Keefe,  3  Ibid.  475 ;  U.    8.  «•  the  ressel,  is  a  orime. 

Staly,  1  Wood.  &  M.  338),  but  a  con-  Foreign  seaman  on  board  American 

federacy  between  two  or  more  of  the  ships  are  to  be  treated  by  our  laws  as 

cvew  to  reftise  to  do  their  lawful  duty  though   of  our  countiy  ;  and  so  are 

must    be  shown  (U.  8.  v,  Gassidy,  2  American  seamen  put  on  board   at  a 

Bnmner,  582),  under  the  Aet  of  1835,  foreign  port  by  an  American  consul; 

§  2.    It  had  before  been   held,  that  Woodbury,  J.,  in  U.  S.  o.  Peterson,  1 

no  preyious  deliberate  combination  for  Wood.  &  M.  309 ;   U.  8.  v.  Sharp,  1 

mutual  aid  and  encouragement,  or  any  Pet.  C.  C.  118,  121 ;  but  a  whaling 

preconcerted  plan  of  operation,  was  ressel,  not  having  surrendered  her  reg* 

necessary  to  bring  it  within  the  Act  of  later,  or  taken  out  an  enrolment  and 

1790,  §  12.     Rot.  8tat.  U.  8.  $  5539 ;  license,  as  prescribed   by  the  Act  of 

U.  S.  0.  Morrison,  1  8umn.  448.    The  1793,  o.  52,    is   not  '*  an   American 

interposition  of  the  crew,  by  force  and  ship*'    within  the  Act  of  1835 ;    and 

intimidation,  preventing  the  master's  therefore  its  crew  are  not,  under  that 

lawful    punishment     of    a     seaman  act,  indictable  for  an  endeavor  to  make 

(Ibid.) I  or  a   combination  not  to  do  arevolt.  17.8.  v.Roger8,38umner,342. 

duty,  though  no  further  orders  were  *  U.  8.  v.  Savage,  5  Bfaaon,  460 ;  U. 

given  (U.  8.  v.  Barker,  5  Mason,  404 ;  8.  v.  Kelly,  11  Wheat.  417;  4  Wash. 

U.  8.  V.Gardner,  Ibid.  402),  was  with-  C.  G.  528. 

in  the  act.    But  this  offence  is  now  to  *  1  Mason,  147. 

be  considered   and  punished  only  as  «  U.  8.  v.  Haines,  5  Mason,  272. 

provided  for  by  the  Act  of  March  3,  *  U.  8.  v.  Ashton,  2  Sumner,  13.   i&i- 

1835  (Woodbury,  J.,  in  U.  8.  r.  Peter-  fra,  §  1882;  aupra,  §  95. 
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The  test  of  necessity,  as  thus  laid  down,  is  dependent  on  no  partic- 
ular statnte.  Nor  is  the  crew's  refusal,  because  of  a  material  devi- 
ation from  the  voyage  in  their  shipping  articles,  to  do  duty  held  to 
amount  to  an  endeavor  to  commit  a  revolt,  under  the  Act  of  1835.^ 

II.    INDICTMENT. 

§  1880.   An  indictment  under  the  Crimes  Act,  charging  that  the 
prisoners  ^^  then  and  there  did  make  a  revolt,"  does  not  indictment 
adequately  describe  the  oflfence  ;  the  particulars  must  be  "^^f^^" 
set  forth  .•    It  is  otherwise,  however,  when  the  charge  is  for  »voit 
''  endeavoring  to  make  a  revolt,"  when  details  need  not  be  given.' 

ni.    CONFINING  MASTER. 

§  1881.   To  constitute  the  offence  of  confining  the  captain,  the 
act  of  confining  must  be  maliciously  done.*    Any  such   g^^^^  ^^^ 
confinement,  whether  by  depriving  him  of  the  use  of  his  finement 
limbs,  or  by  shutting  him  in  the  cabin,  or  by  intimidation   malicious 
preventing  him  from  the  free  use  of  every  part  of  the   *"^  ^^*' 
vessel,  amounts  to  a  confinement  of  the  master  within  the  12th 
section  of  the  Act  of  1799.*    To  take  hold  of  the  master  on  the 
deck,  and  afterwards  present  a  pistol  at  his  breast  in  the  cabin, 
thereby  preventing  his  going  on  deck,  is  a  confinement  under  the 
act.'    Such  confinement  is  not  limited  merely  to  a  seizure  of  the 
master,  and  preventing  the  moving  of  his  body,  or  to  locking  him  up 
in  a  particular  place,  as  a  cabin  or  state-room,  but  extends  to  all 
restraints  of  personal  liberty  in  freely  going  about  the  ship,  or  in 
the  discharge  of  his  duties,  by  present  force  or  threats  of  bodily 
injury.^    If  the  master  of  a  vessel  be  restrained  from  performing  his 

1  U.  8.  Matthews,  2  Sumner,  470.  ner,  16S;  U.  S.  v.  Morrison,  Ibid.  44S ; 

<  U.  8.   V.  Almeida  (D.  C.  U.  8.),  U.  8.  v.  Ashton,  2  Ibid.  13;   U.  8.  v, 

WbaH.  Preo.  1061, 1062.  Cassidy,  Ibid.  582  ;  U.  8.  v.  Rogers,  8 

•  U.  8.  V.  Bladen,  1  Pet.  G.  G.  213 ;  Ibid.  342 ;  U.  8.  v,  Seagrist,  4  Blatoh. 

U.  8.  r.  8mith,  3  Wash.  G.  G.  525  ;  U.  420. 

8.  V.  Kelly,  4  Ibid.    G.  G.  528  ;    11  «  U.  8.  v.  Henry,  4  Wash.  G.  G.  428. 

Wheat..  417;  U.  8.  v.  8mith,  1  Mason,  •  U.  8.  v.  8harp,  1  Pet.  C.  C.  118. 

147 ;  U.  8.  V.  Hamilton,  Ibid.  433 ;  U.  8.  See  Rer.  8Ut.  U.  8.  §  5539. 

V.  Keefe,  3  Ibid.  475 ;  U.  8.  t^.  Hemmer,  «  U  8.  v.  Stevens,  4  Wash.  C.  G.  548. 

4  Ibid.  105 ;   U.  8.  v.  Haines,  5  Ibid.  '  U.  S    v.   Hemmer,  4  Mason,  105. 

272 ;  U.  8.  v.  Gardner,  Ibid.  402 ;  U.  8.  See  U.  8.  v.  Hnff,  4  Gr.  Law  Mag.  36 ; 

V.  Barker,  Ibid.  404 ;   U.  8.  v.  Savage,  U.  8.  v.  Sharp,  nl  mtp. ;  U.  8.  v.  Smith, 

Ibid.  460 ;  U.  8.  o.  Thompson,  1  Sam-  ut  mtp. ;  1  Ross,  on  Gr.  93 ;  3 ArchbokL^B 
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duties  by  such  mutinous  conduct  in  his  crew  as  would  reasonably 
intimidate  a  firm  man,  this  is  a  confinement  within  the  meaning  of 
the  act  of  Congress.*  The  fact  that  the  master  went  armed  to  every 
part  of  the  ship,  if  it  were  necessary  for  his  safety  that  1^  should 
protect  himself,  will  not  vary  the  case.*  Seizing  the  person  of  the 
master,  although  the  restraint  be  but  momentary,  is  a  confinement 
prohibited  by  law ;  and  such  conduct  is  not  excused  or  justified 
by  a  previous  battery  on  the  seaman,  to  enforce  a  command  which 
the  seaman  ought  to  have  obeyed.'  It  is  sufficient  that  there  is  a 
personal  seizure^  or  restraint  of  the  master,  although  it  may  be  for 
the  purpose  of  inflicting  personal  chastisement.^ 

Cr.  PI.  (Waterman's  ed.)  486 ;  R.  v.  and  to  employ  adequate  foroe  to  pre- 

McGregor,  1  C.  &.  K.  429 ;   R.  v.  Hast-  vent  it,  these  fall  within  the  meaning 

ings,  1  Moody,  82 ;  R«  o.  Jones,  11  Cos  of  confinement     So,  to,  if  the  master  ia 

C.  C.  393  prevented  from  performing  the  datiea 

The  offence,  if  committed  within  the  of  his  station  by  such  mutinous  con- 
mouth  of  a  foreign  river  which  is  a  mile  duct  of  his  crew  as  would  reasonably 
and  a  half  wide,  is  within  the  act  of  intimidate  a  firm  man,  it  is  confine- 
Congress.  U.  S.  V.  Smith,  3  Wash.  C.  ment ;  and  if  he  is  compelled  to  go 
C.  525  ;  Whart.  Com.  Am.  Law,  §§  200,  armed  about  the  ship  from  a  reasonable 
452.  fear  for  his  own  safety,  although  not 

■  U.  S.  V.  Bladen,  1  Pet  C.  C.  213.  actually  molested,  it  is  a  confinement. 

*  Ibid.  So,  too,  seising  the  person  of  the  maa- 

*  U.  S.  V,  Bladen,  1  Pet.  C.  C.  213;  ter,  though  but  for  a  minute  or  two; 
U.  S.  V.  Savage,  6  Mason,  460.  and  seizing  him,  though  only  tempora- 

^  Ibid.     "  The  ofTence  of  confining  rarily  and  for  the  purpose  of  inflicting 

the  master,"  says  Mr.  Curtis  (Rights  upon  him  personal  chastisement,  are 

and  Duties  of  Merchant  Seamen,  124),  within  the  meaning  of  the  act.  But  the 

"is  not  limited  to  mere  personal  re-  restraint,  whether  moral  or  physical, 

«traint*by  seising  him  and  preventing  must  be  an  illegal  restraint, 

the  free  movements  of  his  body,  nor  to  ''If  the  master  is  about  to  do  an 

imprisonment  in  any  specific  place.    It  Illegal  act,  and  especially  a  felony,  a 

•is  equally  a  confinement  within  the  act  seaman  may  lawftilly  confine  or  restrain 

to  prevent  him  firom  free  movement  him*    So  a  seaman  may  confine  the 

About  the  ship,  by  foroe  or  intimida-  master  in  Justifiable  self-defence     If 

tion,  as  by  limiting  him  to  walking  on  the  master  assault  him  without  cause, 

a  particular  part  of  the  deck,  by  terror  he  may  restrain  the  master  so  long  and 

of  bodily  injury,  or  by  present  force,  with  so  m^ch  foroe  as  are  neoessary 

If  he  is  surrounded  and  prevented  from  for  this  purpose.    And  if  he  ^  is  sud* 

moving  where  he  pleases,  according  to  denly  seized  by  the  master,  and  with- 

his  rights  and  duties  as  a  master,  under  out  any  intention  of  restraining  him  of 

the  threats  of  force ;  or  if  he  is  re-  his  liberty,  from  the  mere  impulse  of 

atrained  from  going  to  any  part  of  the  nature,  he  seizes  hold  of  the  master  to 

ship  by  an  avowed  determination  of  the  prevent  any  injury,  for  an  instant  only, 

icrew,  or  any  part  of  them,  to  resist  him  and  as  soon  as  he  may  he  withdraws 
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§  1882.  A  master  of  a  vessel  may  so  conduct  himself  as  to  justify 
the  officers  and  crew  in  placing  restraints  upon  him,   jj^^j^j^i^- 
to  prevent  his  committing  acts  which  might  endanger  oreeif- 
the  lives  of  all  on  board ;  but  an  excuse  of  this  kind  may  be  a 
must  be  listened  to  with  great  caution,  and  such  measures       ^^^' 
should  cease  whenever  the  occasion  for  them  ceases.    To  continue 
the  confinement  after  the  necessity  is  over  is  a  new  and  indictable 
imprisonment.^ 

the  restraint,  bo  that  the  aot  may  fairlj  diaatisement  which  he  Is  by  law  en- 
be  deemed  inTolantarj,  it  might  not,  titled  to  inflict,  then  the  seaman  can- 
perhaps,  be  deemed  an  offence  within  not  restrain  him,  bat  is  bonnd  to  snb- 
the  act,  even  though  the  seising  by  mit ;  and  if  he  does  hold  the  master 
the  master  be  strictly  Jastifiable ;  for  in  personal  confinement  or  restraint,  it 
the  will  most  codperate  with  the  deed,  is  an  offence  within  the  statute." 
But  if  the  seising  by  the  master  be  Jus-  >  Ibid.  See  1  Wh.  Dig.  6th  ed.  57&. 
tiflable,  and  he  does  not  exceed  the  Siqtra,  §§  95  et  $eq, 
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CHAPTER  XLVI. 


FORCING  OR  LEAVING  SEAMEN  ON  SHORE. 


Statute  coyen  all  the  crew,  §  1885. 
Obstinate  ref^;ual  to  obey  is  Justifiable 
cause,  i  1880. 


Desertion  Is  a  defence  to  leaving  behind, 
§1887. 


§  1885.  Forging  a  seaman  on  shore  is  a  crime  which,  though 
statute  strictly  speaking  not  an  offence  upon  the  high  seas, 
covers  all  partakes  so  much  of  the  nature  of  it,  being  virtually  a 
maltreatment  out  of  the  jurisdiction  of  any  State  of  the 
United  States,  and  cognizable  in  the  same  courts  as  have  jurisdic- 
tion over  the  present  class  of  offences,  that  it  may  not  be  out  of 
place  to  consider  it  here.^  It  will  be  seen  that  the  statute  does  not 
leave  it  to  judicial  construction  to  include  any  inferior  officer  within 
its  scope,  but  specially  provides  for  such  a  contingency;  and  it 
has  been  held  that  it  applies  equally  to  officers  or  seamen  in  Ameri- 
can ships,  who  are  or  are  not  citizens,  or  who  are  foreigners,  pro- 
vided they  are  not  subjects  of  a  State  which  by  treaty  prohibits 
the  employment  in  its  vessels,  public  or  private,  of  citizens  of  the 
United  States.*  The  act  refers  to  such  persons  as  the  master 
^^  carried  out"  with  him,  and  the  ^^  home''  is  the  home  port  of  the 
ship  for  the  voyage. 

i  1886.  Not  every  sufficient  cause  to  discharge  a  seaman  in  a 
Obstinate  ^o^^^^ff^  P^^;  is  a  "justifiable  cause'  in  the  sense  of  this 
refusal  to  act.'  It  must  be  such  a  cause  as  renders  the  forcing  him 
tiflabie  on  shorc  necessary  to  prevent  the  jeopardizing  the  safety 
cause.  ^£  ^^  officers  or  crew,  or  the  due  performance  of  the 

voyage,  or  the  regular  enforcement  of  the  ship's  discipline  ;  and  the 
onus  probandi  is  on  the  master  to  prove  such  a  cause.  If  a  seaman, 
on  being  injured  by  a  flogging  and  incapacitated  to  do  duty,  refuses 

1  See  Rev.  Stat.  U.  S.  $  6363.  *  U.  S.  v.  Coffin,  ut  aupra.    The  ship 

'  Story,  J.,  in  U.  S.  v.  Ck)ffin,  1  Sum-  must  have  a  national  type.      R.   v, 

ner,  394.    See  U.  S.  v.  Ruggles,  5  Ma-  Dannett,  1  C.  &  R.  426 ;  R.  v.  Bjornsen, 

son,  192 ;  U.  S.  v.  Netoher,  1  Story,  L.  &  C.  646 ;  R.  v.  Seberg,  L.  R.  1  G. 

307 ;  U.  S.  V.  Riddle,  4  Wash.  644.  C.  R.  264. 
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to  do  any  more  work,  this  is  not  a  justifiable  cause  ;  if,  on  the  con- 
trary, he  be  able,  and  his  refusal  be  from  obstinacy  and  malice  in 
order  to  revenge  himself,  and  to  destroy  the  ship's  discipline  and 
incite  others  of  the  crew  to  disobedience,  it  is  sufficient  cause.  But 
the  jury  may  infer  ^^  malice"  on  the  master's  part  from  the  fact  of 
forcing  on  shore,  until  the  contrary  is  shown ;  ^<  maliciously"  mean- 
ing all  acts  wilfully  or  wantonly  done  against  what  any  one  of  rea- 
sonable capacity  must  know  to  be  his  duty.^ 

§  1887.  Three  separate  offences  are  included  in  the  statute : — 

I.  Maliciously  and  without  justifiable  cause  forcing  an  officer  or 
Hiariner  ashore  in  a  foreign  port. 

II.  Maliciously  and  without  justifiable  cause  leaving  any  officer 
or  mariner  behind  in  a  foreign  port. 

III.  Maliciously  and  without  justifiable  cause  refusing  to  bring 
home  again  all  the  officers  and  mariners  of  the  ship  who  are  in  a 
condition  to  return  and  willing  to  return. 

The  words  ^^  in  a  condition  to  return  and  willing  to  return"  apply 
only  to  the  third  class ;  they  are  not  requisite  to  make 
out  the  offence  in  the  second  or  first.*    But  it  does  not  is  a  defence 
follow  that  because  a  seaman  is  left  behind,  it  is  neces-  j^fa^"^ 
earily  an  offence  within  this  act.     An  unauthorized  ab- 
sence of  the  man  for  forty-eight  hours  has  been  declared  to  amount 
to  desertion ;  and  an  unauthorized  absence  has  been  held  to  be  a 
defence  to  the  master  in  cases  when  the  seaman's  return,  within 
forty-eight  hours,  has  been  anticipated  by  the  siuling  of  the  ship.* 
The  words  ^^  maliciously  and  without  probable  cause"  must  always 
qualify  and  interpret  the  master's  conduct. 

1  n.  S.  V.  Goffln,  1  Snmner,  399,  and  R.  v.  Dimnett,  1  C.  &  K.  426),  unless  for 
see  oases  there  dted ;  U.  8.  v.  Lant,  14  legal  oaose,— each  as  oontinued  mis- 
Law  Rep.  683.  oondnot,  or  some  aggravated  oathreak 

If  it  be  alleged  as  a  Justifiable  oaose,  or  offenoe.    Smith  v.  Treat,  Davies,  266. 

that  the  man  was  dangerous,  it  most  And  it  sets  its  face  much  more  strongly 

be  shown  that  a  man  of  ordinary  firm-  against  an  enforced  and  compulsory 

ness  would  have  been  affected  by  his  setting  ashore  of  the  man  against  his 

oonduot.  The  Nimrod,  1  Ware,  9.  The  will  and  without  his  consent.     Buck 

policy  of  the  law  is  against  the  dis-  v.  Lane,  12  S.  &  R.  266. 

charge   of  seamen   in   foreign   parts  *  U.  S.  v.  Netoher,  1  Story,  307. 

(Hutchinson  v.  Ckwmbs,  1  Ware,  65 ;  •  Coffin  v.  Jenkins,  3  Story,  108. 
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CHAPTER  XLVn. 

ENGAGING  IN  SLAVE-TRADE. 


Persons  having  no  power  or  Interest  In 
the  enterprise  not  responsible,  §  1889. 

Complicity  to  be  shown  inferentially,  $ 
1890. 


Indictment  most  eonform  to  statute,  $ 

1891. 
Offence  based  exclosively  on  statute,  § 

1893. 


Persons  k  IggQ.  A  PEB80N  having  DO  interest  in  or  power  over 

haying  no  '  ^  * 

interest  in  the  nogroes  transported,  bo  as  to  impress  upon  them  the 
over'^e^  character  of  slaves,  and  is  only  employed  in  the  trans- 
n^rapon-  P<»^tion  of  them  for  hire  from  port  to  port,  does  not 
•ibie.  fall  within  the  prohibitions  of  the  Act  of  1820.^ 

§  1890.  Complicity  in  the  alleged  act  may  be  established  infer- 
entially.  Thus  on  an  indictment  under  the  Act  of  April, 
to'^^ho^  181^)  agunst  the  owner  of  a  slave-ship,  the  declarations 
inferen-  of  the  master,  being  a  part  of  the  re$  gestae  connected 
with  acts  in  furtherance  of  the  voyage,  and  within  the 
scope  of  lus  authority,  as  agent  of  the  owner,  in  the  conduct  of  the 
guilty  enterprise,  are  admissible  in  evidence  against  the  owner.* 
Evidence,  also,  on  an  indictment  against  the  owner,  under  the  Act 
of  April  20,  1818,  charging  him  with  fitting  out  the  ship,  with 
intent  to  employ  her  in  the  illegal  voyage,  is  admissible  to  show 
that  he  commanded,  authorized,  and  superintended  the  outfit,  through 
the  instrumentality  of  his  agents,  without  being  personally  present.* 


1  U.  B.  V,  Battiste,  2  Snmner,  240.  to  evade  the  responsibility  of  his  oon- 

For  recent  statutes  see  Rev.  Stat.  U.  S.  dnct.    Thus,  thoagh  a  freighting  Toy> 

§§  6376  et  teq.  age  of  an  American  Tessel,  owned  and 

<  U.  8.  V.  Gk)oding,  12  Wheat.  460.  oommanded  by  oitisens  of  this  country, 

a  Ibid.  from  the  United  SUtes  to  Rio  Janeiro, 

There    are   rarions    circumstances  with  orders  to  the  consignee  to  sell  her 

which  will  be  received  to  show  that  a  at  a  limited  price,  or  to  let  her  for 

master  of  a  yessel  is  guilty  of  partici-  freight,  be  so  far,  primdfacU  legal ;  and 

pating  in  the  offence  of  engaging  in  the  though  she  is  chartered  by  the  con* 

slaye  trade,  however  artfully  he  may  signee  for  a  certain  time  at  a  reason 

contrive  to  present  clean  hands,  and  able  rate,  to  a  Brasilian,  with  orders 
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It  is  enough  to  show  that  the  defendant  was  engaged  in  procuring 
negroes  for  slavery.  It  is  not  essential  that  they  should  have  been 
transported  under  his  care.^ 

§  1891.  The  indictment  need  not  specify  the  particulars  of  the 
fitting  out ;  it  is  sufficient  to  allege  the  offence  in  the 
words  of  the  statute.*    Nor  is  it  necessary  that  there   most  con. 
should  be  any  principal  offender  whom  the  defendant  [^^^ 
might  be  aiding  and  abetting.     These  terms  in  the 
statute  do  not  refer  to  the  relation  of  principal  and  accessary  in 
cases  of  felony ;  both  the  actor  and  he  who  aids  and  abets  the  act 
are  considered  as  principals.*    It  is  necessary  that  the  indictment 
should  aver  that  the  vessel  was  built,  fitted  out,  etc.,  or  caused  to 
sail,  or  be  sent  away,  within  the  jurisdiction  of  the  United  States.^ 
An  averment  that  the  ship  was  fitted  out,  etc.,  ^^  with  intent  that 
the  said  vessel  should  be  employed''  in  the  slave-trade,  is  fatally 
defective,  the  words  of  the  statute  being  ^'  with  intent  to  employ" 
the  vessel  in  the  slave-trade,  and  excluuvely  referring  to  the  intent 
of  the  party  doing  the  act.* 

to  carry  no  illegal  goods,  or  persons  make  some  one  a  slave,  nrast  be  showii; 

not  free,  and  she  proceeds  on  a  Tojage  and  if  a  principal  be  not  liable  under 

to  the  coast  of  Africa,  laden  with  mm,  onr  laws,  another  cannot  be  charged 

cottons,  gunpowder,  iron  bars,   brass  with  aiding  and  abetting  him,  unless 

rings,  etc.  (such  goods  as  are  in  de-  he  do  it  in  such  a  manner  as  to  involve 

mand  there,   in  exchanging  for   the  himself  as  a  principal.    U.  S.  v,  Libby, 

usual  products  of  that  country),  the  tU  wp* 

owner  of  the  cargo  going  with  it ;  yet,  >  U.  S.  v.  Andrews,  1  Brunf.  (U.  8.) 

nevertheless,  this  may  be  rebutted  by  422. 

proof  that  the  full  intent  and  purpose  *  U.  S.  v.  Gooding,  12  Wheat.  460. 

of  the  voyage  was  not  to  exchange  this  *  Ibid, 

cargo  for  gold-dust,  palm-oil,  or  any  *  Ibid, 

other  leading  articles  of  traffic,  but  for  *  Ibid. 

slaves,  to  be  embarked  for  the  Brazils  If  the  offence  be  alleged  in  the  in* 

in  other  vessels ;   and  if  the  master  dictment  to  be  on  a  day  now  last  past, 

stand  by  and  see  this  exchange  and  and  on  divers  days  and  times  before 

embarkation  made,  and  knowingly  has  and  since  that  day,  this  allegation  is 

brought  the  cargo's  owner  and  others  sufficient.    U.  8.  v.  La  Ck)ste,  2  Mason, 

interested  in  the  slave-trade  thither,  129. 

these  are  fair  circumstances  for  a  jury  It  is  not  necessary  to  allege  that  the 

to  infer  his  own  guilt.    U.  8.  v.  Libby,  negroes,  etc.,  were  to  be  transported  to 

1  Wood.  &  M.  221.    See  People  r.  Hop-  the  United  State  or  their  territories  ; 

son,  1  Denio,  574.  or  that  they  were  free  and  not  bound 

To  convict  one  under  the  Act  of  1820  to  service  ;  or  that  the  defendant  was 

both  inteni  and  actual  conduct  tending  to  a  citizen  or  resident  within  the  United 
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The  offence  of  sailing  from  a  port,  mih  intent  to  engage  in  the 
slave-trade,  is  not  committed,  unless  the  vessel  sails  out  of  the  port.^ 

One  of  the  phrases  in  the  statute  used  being  ^^  persons  of  color/' 
it  is  sufficient  in  the  indictment  to  use  the  same  words,  without  more 
definite  specifications  of  the  meaning  of  the  words*' 

§  1892.  The  illegality  of  the  slave-trade  arises  from  the  federal 
legislation  upon  the  subject,  and  not  from  its  supposed 
based  ex-  violation  of  the  law  of  nations.  Although  it  is  now  pro- 
Btatutesf  ^^  hibited  by  the  laws  of  civilized  nations  generally,  it  may 
be  still  lawfully  carried  on  by  the  subjects  of  those 
States  who  have  not  prohibited  it  by  municipal  acts  and  treaties. 
It  is  not  piracy  unless  made  so  by  tiie  treaties  or  statutes  of  the 
nation  to  which  the  party  belongs.'  It  is  true  that  it  was  at  one 
time  held  in  one  of  the  Uliited  States  Circuit  Courts,  and  maintained 
very  learnedly,  that  this  traffic  was  a  violation  of  the  law  of  nations,^ 
but  this  was  overruled  by  the  Supreme  Court ;'  and  that  case,  and 
the  decisions  of  Lord  Stowell,'  and  Bailey,  J.,  and  Best,  J.,^  in 
England,  have  been  considered  as  settling  the  question.  How  far 
these  rulings  are  overturned  by  the  recent  abolition  of  slavery  has 
not  yet  been  judicially  determined.'  But  the  question,  so  far  as  it 
municipally  concerns  England  and  the  United  States,  is  of  no  mo- 
ment, since  by  both  of  those  powers  the  slave-trade  is  made  piracy. 
It  is  also  made  piracy  by  the  treaty  of  1841  between  England, 
Austria,  Prussia,  and  Russia. 

States,  or  that  the  offence  was  oom-  the  capture,  to  keep  them  safely,  to  be 

mitted  on  board  of  an  American  vessel,  delivered  to  the  overseer  of  the  poor, 

It  is  suficient  if  the  indictment  follow,  or  the  governor  of  the  State,  or  persona 

in  this  respect,  the  language  of  the  appointed  by  the  respective  States  to 

statute,  and  be  as  certain.    Ibid.  receive  the  same.    U.  S.  v.  Preston,  3 

The  offence  under  the  7th  section  of  Peters,  67. 

the  Act  of  2d  of  March,  1807,  is  not  >  U.  S.  v.  La  Costs,  2  Mason,  129. 

that  of  importing  or  bringing  into  the  <  Ibid. 

United  States  persons  of  color,  with  in-  *  U.  S.  v.  Corrie,  1  Bronf.  U.  8.  686. 

tent  to  hold  or  sell  such  persons  as  ^  U.  S.  v.  La  Jeune  Bugenie,  2  Mason, 

slaves,  but  that  of  hovering  on  the  409. 

coast  of  the  United  States  with  such  >  The  Antelope,  10  Wheat.  66,  per 

intent ;   and  although  it  forfeits  the  Marshall,  C.  J. 

vessel  and  any  goods  or  effects  found  *  Le  Louis,  2  Dodson,  210. 

on  board,  it  is  silent  as  to  disposing  of  '  Madrazo  v.  Willes,  3  B.  &  Aid* 

the  colored  persons  found  on  board,  853. 

any  further  than  to  impose  a  duty  upon  *  See  Whart.  Confl.  of  L.,  Introduo- 

the  ol&cers  of  armed  vessels,  who  make  tion ;  R.  v.  Zulueta,  1  C.  &  K.  215. 
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[§  1895. 


CHAPTER  XLVm. 

DESTROYING  VESSEL  WITH  INTENT  TO  DEFRAUD 

UNDERWRITERS. 


Not  necoBsary  to  prove  charter  of  com- 
pany, $  1894. 

Combinatioa  to  be  proved  inferentiallyi 
§1806. 


''  Destroy"  meaiia  to  vnfit  for  service,  § 

1806. 
Intent  Is  material,  §  1807. 


§  1894.  Under  the  federal  Act  of  1804,^  on  an  indictment  for 
destroying  a  vessel  with  intent  tib  prejudice  the  underwri-  ^^^  ^^^^ 
ters,  it  is  sufficient  to  show  the  existence  of  an  association  sary  to    . 
actually  carrying  on  the  business  of  insurance,  by  whose  ter  of  com^ 
known  officers  de  facto  the  policy  was  executed,  and  to  ^°^' 
prejudice  whom  the  vessel  insured  was  destroyed,  without  proving 
the  existence  of  a  legal  corporation  authorized  to  insure,  or  a  com- 
pliance on  the  part  of  such  corporation  with  the  terms  of  its  charter, 
or  the  validity  of  the  policy  of  insurance.' 

The  act  applies  to  our  internal  as  well  as  to  our  foreign  statutes 
**  "     ftppiy  to 

commerce.*  internal 

§  1895.    Under  the  Act  of  1823,  any  combination  of  *^<^"'°^«»- 
two  or  more  persons  to  destroy  the  vessel  or  cargo  con-  Son^to'be 
summates  the  offence  under  the  law,  though  in  point  of  F^^^  \^- 

,_  _,  -,  lerenuaiiy. 

fact  neither  the  vessel  nor  the  cargo  was  at  the  time 
insured.^ 

The  testimony  to  show  the  unlawful  combination  does  not  end  at 
the  destruction  of  the  boat.  After  as  well  as  before  that  event,  acts 
of  the  confederates  completing  the  fraud  may  be  adduced  to  show 
their  guilt.' 

I  Rev.  SUt.  U.  8.  §§  5364-6.  «  Ibid.    (See  stqmi,  S  185.) 

*  U.  &f  V.  Amedy,  11  Wheat.  392  ;  6  The  bnming  of  the  vessel  is  not  by 
Cond.  Rep.  362.     Supra,  §§  716,  741,    name  pnniahable  nnder  the  act  of  Con- 


816.    See,  however,  U.  S.  v.  Johns,  1 
Wash.  C.  C.  363  ;  S.  C,  4  Dall.  412. 

*  U.  S.  V.  Cole,  5  McLean,  513.    See 
U.  8.  r.  Jaoobson,  1  Bmnf.  (U.  S.)  410. 


gress,    bnt    it    operates    as    evidence 
against  the  defendant.     Ibid.  514. 

*  Ibid.  513.    See  U.  S.  v,  Lockman, 
1  Law  Rep.  (N.  S.)  151. 
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But  under  the  Act  of  1844,  which  does  not  make  it  an  offence  in 
the  owner  to  destroy  his  vessel  to  the  prejudice  of  the  underwriters 
on  the  cargo,  no  evidence  can  be  given  to  establish  charges  against 
the  defendant  for  such  destruction  to  the  prejudice  of  the  underwri- 
ters on  the  cargo,  even  if  the  indictment  contain  such  a  charge.^ 
Evidence  of  the  value  of  the  property  insured  may  be  given,  to  show 
inducements  to  destroy  or  preserve  it.' 

§  1896.  The  meaning  of  the  term  ^^  destroy,"  by  the  act  of  Con- 
gress, is  to  unfit  the  vessel  for  service  beyond  the  hope 
meims'tto "  ^^  recovery  by  ordinary  means.  This,  as  to  the  extent 
unfit  for  of  the  injury,  is  synonymous  with  "  cast  away."  Both 
mean  such  an  act  as  causes  the  vessel  to  perish  and  to  be 
lost,  or  to  be  irrecoverable  by  ordinary  means.' 

§  1897.  Under  the  English  statute,  where  the  intent  is  to  preju- 
intent  is  ^^^^  ^^^  Underwriters,  the  policy  must  be  proved,^  and  the 
material.      sailing  of  the  vessel.' 

Under  our  own  statutes,  the  intent  is  material  and  must  be 
averred.' 

The  intent  may  be  stated  in  different  ways.^ 

1  n.  S.  V.  Johns,  1  Wash.  C.  C.  363.  •  U.  S.  v.  Hand,  6  McLean,  274. 

*  Ibid.  1  Whart.  Cr.  PI.  &  Pr.  §  253 ;  B.  v. 

*  Ibid.  Smith,  4  C.  &  P.  569 ;  R.  v,  Bowyer, 

*  R.  V.  Gilson,  R.  &  R.  138.        '  Ibid.  559.    See,  also,  generally,  R.  v. 
B  Archbold's  C.  P.  304.    As  to  form  Newill,  1  Mood.  C.  C.  458 ;  R.  v.  Phillip, 

of  indictment,  see  Whart.  Prec.  575 ;    Ibid.  263. 
U.  S.  r.  Vanranst,  3  Wash.  C.  C.  146.; 
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PART  VI. 

OFFENCES  AGAINST  FOREIGN  NATIONS. 


CHAPTER  XLIX. 

VIOLENCE  TO  FOREIGN  MINISTERS. 

§  1899.  It  is  provided  in  the  United  States,  by  statute^  that 
<<  every  person  nvho  violates  any  safe  conduct  or  passport 
dnly  obtained  or  issued  under  authority  of  the  United  to  foreii^ 
States  ;  or  who  assaults,  wounds,  imprisons,  or  in  any  2!  offwice. 
other  manner  offers  violence  to  the  person  of  a  public 
minister,  in  violation  of  the  law  of  nations^  shall  be  imprisoned  for 
not  more  than  three  years,  and  fined  at  the  discretion  of  the 
court."^  The  statute  makes  penal  something  more  than  an  assault, 
which  the  State  courts  could  punish  as  an  ordinary  misdemeanor ; 
and  which,  as  a  municipal  offence,  would  not,  apart  from  the  official 
character  of  the  person  assaulted,  be  within  the  range  of  federal 
legislation.  Not  only  are  the  federal  courts  authorized  to  take 
jurisdiction  of  the  assault,  when  so  aimed,  but  a  new  offence  is 
established  for  their  cognizance :  viz.,  offering  violence  to  the  per- 
son, ^^  in  violation  of  the  law  of  nations."  Under  this  clause  a 
threat  of  violence  would  become  indictable.'  But  be  this  as  it 
may,  of  assaults  on  ministers  of  foreign  States  the  federal  courts 
have  frequently  taken  cognizance ;'  and  it  is  clear  that  in  such 
cases  the  federal  Circuit  Courts  have  jurisdiction.^    The  property 

1  R«v.  Stat.  U.  S.  §  4062  ;    Act  of  *  U.  8.  v.  Jeffera,  4  Cr.  C.  C.  704. 

April  30,  1799,  0.  9,  §  28.    By  subee-  *  U.    8.  v.   Liddle,  2  Wuh.   C.  C. 

qnent  seotions  process  against  foreign  205 ;  U.  8.  v,  Ortega,  4  Ibid.  531 :  U. 

ministers  and  their  domestics  is  void  B.  v.  Hand,  2  Ibid.  435 ;  U.  8.  v.  Ben- 

nnder  certain  limitations,  and  penal-  ner,   Bald.  C.  C.  234 ;  5  Opin.  Atty.- 

ties  are  imposed  for  sning  out  snch  Gen.  69. 

process.      8imilar    statutes    exist    in  *  U.  8.  r.  Ortega,  11  Wheat.  467. 
England.     Steph.  Dig.  Gr.  L.  art.  96 ; 
Whart.  Cr.  PI.  k  Pr.  §  38. 
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of  a  foreign  minister,  it  is  also  held,  is  identified  by  the  law  of 
nations  with  his  person ;  and  under  the  act  of  Congress,  an  attack 
on  his  property  is  an  assault  on  himself;  though  to  convey  to  the 
offence  this  particular  character,  the  defendant  must  have  known 
the  ofiScial  character  of  the  owner  of.  the  property.^  But  there 
can  be  no  conviction  if  it  appear  that  the  defendant  in  making  the 
assault  was  acdng  in  self-defence.'  A  secretary  of  the  legation,* 
a  charg^  d'affaires,^  an  attach^,*  and  domestic  servants,*  are  within 
the  statute.  But  the  privilege  does  not  extend  to  persons  accredited 
from  foreign  revolutionary  governments  not  recognized  by  the 
United  States.^ 

Foreign  consuls,  under  the  limitation  of  the  federal  constitution, 
are  not  indictable  in  State  courts.* 

Privilege  from  arrest  is  considered  in  another  work.* 
The  State  courts  in  such  cases  have  jurisdiction,^^  though  on  the 
question  of  privilege  they  are  bound  by  federal  legislation.^^ 

*  U.  S.  V.  Jeffera,  4  Cr.  C.  C.  704 ;  •  See  Const.  U.  8.  art.  3,  §  3;  U. 
U.  8.  V.  Hand,  2  Wash.  G.  C.  435.  8.  v.  Ravara,  2  Dall.  297  ;  Whart.  St. 

*  Supra,  §  87 ;  U.  8.  v.  Liddle,  2  Tr.  91 ;  Hall  r.  Young,  3  Pick.  80 ;  U. 
Wash.  C.  C.  205;  U.  8.  v.  Ortega,  4  8.  v.  Lathrop,  17  Johns.  4;  Com.  v. 
Ibid.  531.  HosloflT,  5  8.  &  R.  545. 

*  Cabrera,  ex  parte^  1  Wash.  C.  C.  '  Whart.  Cr.  PI.  k  Pr.  §  59. 

232  ;  Resp.  v,  Longchamps,  1  Dall.  111.       ^  Resp.  v.  Longchamps,  1  Dall.  111. 
^  U.  8.  V,  Ortega,  vt  supra,  u  Cabrera,  ex  parte,  1  Wash.  C.  C. 

*  U.  S.v.  Benner,  Bald.  C.  C.  234.        232.  Onthequestionof  ezolasive  Jnris- 

*  U.  8.  V.  Lafontaine,  4Cr.  C.  C.  173.    diction  of  federal  courts,  see  Hetz,  ex 
'  U.  8.  V.  Skinner,  2  WheeL  Cr.  C.    parte,  111  U.  8. 166. 

232. 
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CHAPTER  L. 

LIBELS  ON  FOREIGN  STATES. 

§  1900.  It  has  already  been  seen  that  it  is  at  common  law  an  in- 
dictable offence  to  publish  a  libel  tending  to  disturb  the  indictable 
peace  between  the  State  in  which  the  publication  is  made   to  publish 
and  a  foreign  State.     In  the  federal  courts,  from  their  ing  to  disl 
lack  of  common  law  jurisdiction,  such  offences  cannot  be   ^^^  ^^^ 
punished  unless  in  conformity  with  statute.     But  there   ®^  ^'*'®- 
is  authority  to  the  effect  that  in  the  State  courts  prosecutions  may 
be  maintained  for  such  libels  at  common  law.^ 

>  Supntf  i  1612  a. 
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OBima. 


[book  il 


CHAPTER  U. 


BREACH  OF  NEUTRALITY." 


Indlctabllity  not  conyertfble  with  na- 
tional duty,  §  1901. 

Sympathy  not  participation,  §  1902. 

Not  indictable  to  furninh  belligerent  with 
munitions  of  war,  §  1908. 

Otherwise  as  to  recruitins:,  §  1901. 

And  BO  of  fitting  out  and  arming  cruiser, 
§1905. 


And  so  of  lending  money  for  belligerent 
purposes,  §  1906. 

And  so  of  furnishing  coal  ttom  a  con* 
Btant  base  of  naval  supply,  §  1907. 

Punishment,  but  not  extradition  of  of- 
fender, may  be  demanded,  §  1908. 


§  1901.  It  by  no  means  follows,  that  because,  by  the  law  of  na- 
-  ^,  ^  tions.  a  neatral  State  is  bound  to  a  certain  line  of  conduct 

Indicta-  -I         11. 

biiity  not  towards  belligerents,  its  subjects  are  bound  by  the  same 
with  na-  liQO  of  conduct,  and  are  responsible  to  their  State  for 
tionai  duty,   ^^y  g^^j^  ^^^  ^f  participation  in  foreign  wars,  as  by  the 

law  of  nations  it  is  bound^to  prevent.  A  nation,  on  the  one  side, 
may  say,  ^^  I  do  not  choose  to  suppress  these  acts  of  participation, 
or  I  cannot  suppress  them,  but  I  will  take  on  myself  the  conse- 
quences, and  will  make  reparation."  Such  was  the  position  of  Presi- 
dent Washington,  before  the  passage  of  the  neutrality  statute. 
Prosecutions  against  the  offenders  were  attempted  at  common  law ; 
and  although,  as  we  have  seen,  it  was  at  first  held  that  the  federal 
courts  had  common  law  jurisdiction  of  offences  against  the  law  of 
nations,  yet,  the  conclusion  was  soon  reached,  that  without  a  statute 
such  offences  could  not  be  judicially  reached.  This  conclusion  was 
communicated  to  the  English  minister,  Mr.  Hammond,  with  the  an- 
nouncement that  the  United  States  government  would  nevertheless 


1  As  authorities  on  the  topic  in  the  1875-1884 ;  Bisoussion  of  the  Rules  hy 

text  may  be  cited  Revue  de  Droit  In-  Messrs.  Lorimer,  Neumann,  Rolin-Jae- 

tern.  1874;   Calvo,  Examen  des  trois  quemyns,  and  Westlake;  Blnntschli, 

regies,  etc.,  pp.  433,  533  ;  in  same  vol-  Moderne  Volkerrecht  (3d  ed.),  Nord- 

ume  are  Opinions  of  President  Wool-  lingen,  1878,  §§  749  et  seq.    See  more 

Bey,  M.  Rolin-Jaequemyns,  Mr.  W.  B.  fully  Whart.  Com.  Am.  Law,§§  238,244. 

Lawrence,  and  Mr.  M.  Bernard,  on  the  As  to  common  law  Jurisdiction,  see 

same  topic ;   Revue  de  Droit  Intern,  supraf  §  253. 
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hold  itself  responsible  to  foreign  nations  for  any  infractions  of  its 
international  obligations,  though  it  might  not  be  able  to  proceed 
penally  against  its  own  citizens  for  such  infractions.  The  same  atti- 
tude was  assumed  by  Great  Britain  in  the  Alabama  controversy. 
British  legislation  might  be  defective,  it  was  admitted,  so  far  as  con- 
cerned the  power  to  punish  British  subjects  for  breaches  of  neutrality ; 
but  this  in  no  way  limited  the  obligation  of  the  British  government 
to  make  good  to  the  United  States  losses  incurred  through  such  mis- 
conduct. And,  on  the  other  hand,  a  State  may  impose  by  statute 
on  its  subjects  an  abstention  much  more  strict  than  that  which  is 
imposed  by  international  law  on  itself.  If  so,  its  subjects  are  bound 
by  the  statute,  and  may  be  convicted  of  offences,  which,  for  muni* 
cipal  purposes,  it  deems  breaches  of  neutrality,  though  the  litigated 
acts  would  not  be  breaches  of  neutrality  by  the  law  of  nations.^ 

§  1902.  Strong  sympathy  may  be  felt  for  one  of  the  parties  to 
a  foreign  struggle,  without,  by  international  law,  any 
breach  of  neutrality.'  Such  sympathy  was  frankly  ex-  not  partici- 
pressed  by  President  Washington  with  France  at  the  P***®"- 
beginning  of  the  French  and  English  war,  but  both  then  and  after- 
wards a  strict  neutrality  was  maintained  in  this  war.  In  the  French- 
German  war  of  1870,  the  Germans  in  the  United  States  were  out- 
spoken in  their  expressions  of  sympathy  with  Germany,  and  the 
French  in  the  United  States  with  France,  but  this  was  so  far  from 
being  regarded  as  a  breach  of  the  neutrality  laws,  or  as  imposing 
any  penal  responsibility  on  the  parties  so  speaking,  that  President 
Grant,  in  his  proclamation  of  neutrality  issued  August  22,  1870, 
expressly  recognized  it  as  consistent  with  the  national  neutral  atti- 
tude. During  our  own  civil  war,  public  meetings  were  held  in 
England  expressing  strong  sympathy  with  the  South,  and  so  spoke 
some  of  the  leading  English  papers ;  but  that  the  English  govern- 
ment was  not  bound  to  prohibit  these  demonstrations,  our  own 
government  conceded.'    Nor  is  this  toleration  of  recent  recognition. 

I  The  English  Foreifirn    Enlistment  •  See  supra,  §§  227,  1340, 1403. 

Act,   according    to  Sir  A.   Cockbum,  *  See  Wheaton  Int.  L.  §  439 ;  Bemis, 

**  going  far  bejond  the  restraints  which  American    Nentralitj,    Boston,   1866 ; 

international  law  imposes  on  the  nen-  Declaration  of  the  International  Insti- 

tral  sabjeots,  prohibits  even  the  fitting  tnte,   Hague,  1875  ;  Annuaire,   1877  ; 

oat  and  equipping  of  vessels  for  the  Blantschli,   Mod.  Yolkerrecht,  §  756, 

purpose  of  war.'*    Opinion  in  the  Ala-  ed.  of  1878;  Whart.  Com.  Am.  Law, 

bama  Case,  p.  255.  M  238,  244. 
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Similar  meetings,  sometimes  unchecked  by  the  government  of  the  day, 
sometimes  even  encouraged  by  it,  were  held  in  England  for  the 
purpose  of  expressing  sympathy  with  the  Greek  insurrection  against 
Turkey,  in  1820-4 ;  and  with  Kossuth  and  his  revolutionary  agita- 
tions in  1850.  For  the  same  reason  it  has  never  been  contended 
in  England  that  it  is  any  international  breach  of  neutrality  for  meet- 
ings of  Irishmen  to  be  held  in  the  United  States  expressing  sympathy 
with  Fenianism. 

§  1908.  Is  it  an  indictable  offence,  supposing  the  law  of  nations 

to  be  part  of  the  municipal  law  of  the  land,  for  the 

fbic'to  fur.  Subject  of  a  neutral  State  to  furnish  munitions  of  war, 

Diab  belli-     even   thoueh  these  be  contraband  of  war,  to  a  belli- 
gerent with  «     A     *•        1  1  •  II  1 
muDitions     gercut  ?    At  first  glance,  this  would  ^eem  to  be  a  parti- 

^  ^^^'  cipating  in  the  war  in  which  such  belligerent  is  engaged, 
and  hence  a  breach  of  neutrality.  A  more  careful  study  of  the 
question,  however,  leads  us  to  a  contrary  conclusion.  (1)  Between 
selling  arms  to  a  man,  and  an  indictable  participation  in  an  illegal 
act  intended  by  the  vendee  with  such  arms,  there  is  no  necessary 
causal  relation.  ^^  The  miner,  the  manufacturer,  and  the  merchant," 
as  has  already  been  said,*  ^'  may  regard  it  not  only  as  possible,  but 
probable,  that  their  staples  may  be  used  for  guilty  purposes,  but 
neither  miner,  manufacturer,  nor  merchant  becomes  thereby  penally 
responsible.''  ^^  To  enable  a  gunshot  wound  to  be  inflicted,  an  almost 
innumerable  series  of  conditions  is  necessary.  It  is  necessary  that 
the  gun  should  be  procured  by  the  assailant.  It  is  necessary  that 
the  gun  should  have  been  made  by  the  manufacturer.  It  is  neces- 
sary that  the  steel  of  the  gun  should  have  been  properly  tempered ; 
that  the  bullet  should  have  been  properly  cast ;  that  the  materials 
from  which  bullet,  tube,  and  trigger  were  made  should  have  been 
dug  from  the  mine  and  duly  fashioned  in  the  factory.  •  •  •  All 
these  are  necessary  conditions  of  the  shooting,  without  which  the 
shooting  could  not  have  taken  place.  No  one  of  them,  however, 
is  in  the  eye  of  the  law  the  cause."  (2)  To  make  the  vendor  of 
munitions  of  war  indictable  would  make  it  necessary  to  impose  like 
penal  responsibility  on  the  manufacturer ;  and  if  on  the  manufacturer, 
then  on  the  producer  of  the  raw  material  which  the  manufacturer 
works  up.    In  each  case  the  thing  made  or  sold  is  one  of  the  neces- 

1  Siqtra,  §  169. 
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sities  of  war.  In  each  case  the  producer  or  vendor  knows  that  the 
thing  produced  or  sold  will  probably  be  used  for  this  purpose. 
Hence,  in  times  of  war,  not  merely  would  neutral  sale  of  munitions 
of  war  become  penal,  but  penal  responsibility  would  be  attached  to 
the  production  of  any  of  the  materials  from  which  such  weapons 
are  manufactured,  if  such  weapons  afterwards  fell  into  the  hands  of 
a  belligerent.  (3)  Nor  would  this  paralysis  be  limited  to  periods 
of  war.  A  prudent  government,  long  foreseeing  a  rupture,  or  pre* 
paring  in  secret  to  surprise  an  unprepared  foe,  might  take  an  unfair 
advantage  of  its  adversary,  were  this  permitted,  by  purchasing  in 
advance  of  the  attack  all  munitions  which  neutral  States  might  have 
in  the  market ;  but  on  the  theory  before  us,  a  neutral  State  could 
not  permit  this  without  breach  of  neutrality,  since  to  permit  such- 
sales  would  be  to  give  a  peculiarly  unfair  advantage  to  the  purchas- 
ing belligerent.  Hence,  if  such  sales  were  indictable  in  time  of 
war,  they  would  a  fortiori  be  indictable  in  time  of  peace.  Why 
would  a  foreign  nation,  it  might  well  be  argued,  want  in  time  of 
peace  to  buy  Dahlgren  guns,  or  Armstrong  guns,  or  iron-clads, 
unless  to  suddenly  pounce  down  on  an  unprepared  foe  ?  No  muni- 
tions of  war,  therefore,  could  be  sold  in  any  country  unless  to  its 
own  subjects,  and  for  its  own  use ;  and  countries  which  cannot  pro- 
duce the  iron  or  coal  necessary  for  the  manufacture  of  artillery 
would  have  to  do  without  artillery,  if  it  be  indictable  for  a  neutral 
to  furnish  a  belligerent,  either  present  or  prospective,  with  muni-^ 
tions  of  war.  (4)  To  establish  a  national  police  which  could  pre- 
vent the  sale  of  such  commodities  would  impose  a  burden  on  neutral 
States  not  only  intolerable,  but  incompatible  with  constitutional 
traditions.  It  might  be  possible  in  a  land-locked  province  such  as 
Switzerland;  it  might  be  even  possible  in  an  island  like  Great 
Britain,  and  with  a  navy  so  powerful ;  but  in  a  country  as  vast  as 
the  United  States,  and  with  an  ocean  frontier  so  extended,  it  would 
be  impossible  to  establish  a  system  of  adequate  prevention  without 
employing  naval  and  military  armaments  inconsistent  with  our  set- 
tied  policy,  and  imposing  on  us  a  pecuniary  burden  far  greater  than 
any  corresponding  loss  to  belligerents.  (5)  The  laissezfaire  rule 
may  undoubtedly  be  pressed  too  far ;  but  when  we  say  that  we  will 
not  prohibit  the  sale  of  firearms  to  our  own  citizens  because  they 
may  be  used  for  homicidal  purposes,  we  cannot  be  called  upon  to 
intervene  to  prevent  their  sale  to  citizens  of  other  States,  simply 
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becanse  such  citizens  may  use  them  in  foreign  battle.  For  these 
and  other  reasons  there  is  an  almost  unbroken  current  of  authority 
to  the  effect  that  it  is  no  breach  of  neutrality  for  the  subjects  of  a 
neutral  State  to  furnish  to  a  belligerent  munitions  of  war.^ 

1  Blontsohli,  §  764.  This  right  was  arms  to  all  bayera  regardless  of  the 
assumed  by  Presideut  Grant,  in  his  destination  of  these  articles/'  Presi- 
proclamation  of  Angnst  22,  1870,  and  dent  Pierce,  Message,  Dec.  1854. 
is  incorporated  in  the  treaties  of  the  To  the  same  elTeot  is  Mr.  Fish's  dis- 
united States  and  Prussia  of  1799  and  patch  to  Gen.  Sohenck,  June  10, 1871. 
1828.  On  general  principles  of  international 

Germany,  however,  does  not  concede  law  the  conclusion  in  the  text  is  sus- 
the  view  expressed  in  the  text,  and  tained  by  Lord  Granville's  statement, 
daring  the  war  of  1870  sent  repeated  given  by  Mr.  Schenok,  June  12,  1871. 
and  vehement  remonstrances  to  Bng-  Mess,  of  Prest.  Hayes,  Jan.  14,  1879, 
land  against  the  sale  by  English  mer-  p.  6  ;  and  by  Mr.  Gladstone's  explana- 
chants  of  war  material  to  France,  France  tion  in  House  of  Commons,  June  12, 
obtaining  the  almost  exclusive  benefit  1871  (Ibid.  p.  7). 
of  this  license.  Lord  Granville,  in  his  Mr.  Gushing  takes  the  same  posi- 
reply,  maintained  that  the  right  to  tion  in  his  work  on  the  Treaty  of 
make  such  sales  is  granted  by  inter-  Washington,  p.  180. 
national  law,  and  that  Prussian  sub-  "  It  is  not  the  practice  of  nations  to 
jects,  recognizing  this  right,  had  sent,  undertake  to  prohibit  their  own  sub- 
during  the  Crimean  War,  to  Russia  Jects  from  trafficking  in  articles  con- 
large  stores  of  ammunition  and  firearms,  traband  of  war."     Mr.  Webster  to  Mr. 

As  is  seen  in  a  subsequent  note,  the  Thompson,  Webster's  Works,  vi.  452. 

Prussian  government  took  still  more  By  Chancellor  Kent,  in  a  passage 

serious  exception  to  the  action  of  the  accepted  by  both  sides  of  the  argument 

United  States  in  permitting  the  sale  to  in  the  Alabama  case,  it  is  held  to  be 

France  of  munitions  of  war  which  the  no  breach  of  neutrality  for  the  subjects 

United  States  government  possessed  in  of  a  neutral  State  to  sell  things  capa- 

excess  at  the  close  of  the  civil  war.  ble  of  being  used  in  war  to  a  belli- 

'*  The  laws  of  the  United  States  do  gerent ;   and  hence  the  subject  of  a 

not  forbid  their  ciiizens  to  sell  to  either  neutral  State  would  not  be  indictable 

of  the  belligerent  powers  articles  con-  in  his  own  country  (unless  a  statute 

traband  of  war  or  to  take  munitions  of  impose  specific  indiotability)  for  mak- 

war  or  soldiers  on  board  their  private  ing  such  sales.    1  Kent  Com.  142.    See 

ships  for  transportation ;  and,  although  Ortolan,  Dipl.  de  la  Mer,  U.  o.  6,  p. 

in  so  doing  the  individual  citizen  ex-  180 ;  Massd,  i.  pp.  203-6. 

poses  his  property  or  person  to  some  of  The  sale  of  armed  ships  by  a  neutral 

the  hazards  of  war,  his  acts  do  not  to  a  belligerent  was  held  in  England, 

involve  any  breach  of  national  nen-  in  1721,  not  to  be  a  breach  of  neutral- 

trality,  nor  of  themselves  implicate  the  ity;  Sir  A.  Cockburn's  Opinion,  251, 

government.    Thus,   during  the  pro-  Am.  reprint ;  and  in  the  United  States 

gress  of  the  present  war  in  Europe,  our  by  Judge  Story,  in  the  oase  of  The 

citizens  have,  without  national  respon-  Sautissima   Trinidad,   in    1822,   cited 

sibility  therefor,  sold  gunpowder  and  tn/ra*  §  1905.  To  the  same  effect  is  Mr. 
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§  1904.  No  State  can  prevent  its  sabjects  from  volnnteering  in 

the  service  of  other  States ;  nor  is  its  non-prevention  of  n^roitine 
such  action  any  breach  of  neutrality.    For  a  citizen  of  <>  breach 

the  United  States  to  go  abroad  to  enlist  is  not  indict-  traiity. 

Adams's  letter  of  April,  1863,  to  Lord  1879 ;  and  there  is  no  dissent  of  the 

Russell.  British  government  recorded. 

As  holding  that  it  is  a  breach  of  (3)  Even  if  the  rales  be  binding,  it 

neutrality  for  the  subjects  of  a  neutral  must  be  remembered  that  on  the  topics 

nation  to  sell  to  a  belligerent  articles  discussed  in  the  text  they  are  couched 

contraband  of  war  may  be  cited  Gal-  in  a  vagueness  which  no  doubt  was  in- 

liani,  quoted  in  Sir  A.  Cockburn's  ar-  tentional,  and  which  leaves  open  the 

gnment  in  the  Alabama  Case,  p.  241  main  points  of  dispute. 

(Pres.  Mes.  1873).  (4)  The  treaty  of  Washington,  as  a 

It  may  be  said  that  the  three  rules  treaty,  cannot  enlarge,  beyond  their 
adopted  by  the  treaty  of  Washington  present  statutory  limit,  the  criminal 
for  the  guidance  of  the  Alabama  arbi-  responsibility  of  citizens  of  the  United 
trators  modify  the  conclusions  of  the  States.  Whatever  we  may  say,  in  other 
text.  Those  rules  are  considered  at  relations,  of  the  right  of  the  President 
large  in  the  discussion  of  this  topic  by  and  Senate  by  treaty  to  modify  or  re- 
Mr.  W.  B.  Lawrence,  with  which  this  peal  statutes  already  in  force,  they 
chapter  doses.  So  far  as  concerns  the  cannot  create,  under  the  rulings  here- 
particular  point  in  the  text,  it  may  be  tofore  noticed,  a  new  jurisdiction  for 
maintained  that  the  conclusions  of  in-  the  courts.  Supra^  §  253.  "A  citizen," 
ternational  law  in  this  respect  are  not  to  adopt  the  language  of  an  eminent 
affected  by  the  "  three  rules"  for  the  publicist,  '*  can  incur  no  new  criminal 
following  reasons : —  responsibility  to  his  own  country  with- 

(1)  These  rules  are  only  to  be  bind-  out  the  interposition  of  the  legislature, 
ing  as  rules  of  international  law  if  ac-  which  may  define  the  offence  and  fix 
cepted  by  the  leading  powers,  which  the  penalty." 

they  have  not  been.  In  a  lucid  exposition  of  the  arbitra- 

(2)  They  are  not  binding  as  perma-  tion  in  the  Am.  Law  Rev.  vii.  237,  it  is 
ment  and  absolute  rules  on  England  said :  '*  In  limiting  the  rights  of  neu- 
and  the  United  States :  (a)  because  trals  and  augmenting  the  rights  of  bel- 
neither  England  nor  the  United  States  ligerents,  a  grave  injury  is  done  to 
have  ever  considered  them  to  be  so  the  cause  of  civilization  and  human- 
binding  ;  and  (6)  because,  by  the  treaty  ity.  ...  It  seems  to  us  that  the  tend- 
that  proposed  them,  as  temporary  rules  encies  of  modern  theorists  and  the 
of  action,  for  guidance  of  a  special  and  tendencies  which  have  found  expres- 
exoeptional  court,  their  permanent  sion  in  the  decision  at  Geneva,  are  in 
adoption  is  dependent  upon  their  com-  the  interests  of  absolutism,  of  enor* 
munication  to  the  great  European  pow-  mously  powerful  States,  of  immense 
ers,  which  communication  has  never  standing  armies,  of  military  power, 
been  made.  This  position  is  taken  by  ....  That  the  United  States  should 
Mr.  Fish  in  his  letters  to  Sir  Ed*  in  a  few  years  have  become  so  drunk 
Thornton,  of  May  8  and  Sept.  18, 1876,  with  military  excitement  and  success 
as  communicated  by  President  Hayes  as  to  labor  for  such  a  consummation  is 
in  his  message  to  the  Senate  of  Jan.  13,  simply  marvellous." 
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able  under  our  statute.^  Bat  a  neatral  State,  cannot  without 
breach  of  neutrality,  permit  enlistments  within  its  borders  of  per- 
sons to  serve  in  foreign  wars.  Hence,  both  in  England  a&d  in 
the  United  States,  codifying  in  this  respect  the  law  of  nations,  it 
is  made  by  statute  an  indictable  oflfence  to  enlist  soldiers  for  such 
purpose.* 

§  1905.  While  it  is  no  offence,  either  under  the  law  of  nations 
or  under  our  own  statute,  for  our  citizens  to  sell  muni- 
fitting  out  tions  of  war  to  a  belligerent,  it  is  otherwise  as  to  the 
fng  cnSer.  ^^^^^i  ^^^  ^^^  arming  a  cruiser  to  serve  one  of  the  bel- 
ligerents.' To  permit  our  territory  to  be  used  as  a  base 
for  naval  armament  is  as  much  a  breach  of  neutrality  as  to  permit 
it  to  be  used  as  a  base  for  military  armament.  In  Washington's 
proclamation  of  June  5,  1793,  this  was  expressly  declared,  and 
such  assistance  was  made  an  indictable  offence  by  the  Act  of  April 
8, 1818,  §  3.^    The  English  statute  of  1819  contains  a  similar  pro- 

>  U.  8.  V.  Kazinski,  2  Sprague,  7 ;  8  It  is,  liowever,  olearly  an  offenoe 
BoBt.  Law  Rep.  254;  40pin.  Atty.-Gen.  within  tbe  act  to  augment  tbe  arma- 
336 ;  U.  S.  V.  Skinner,  2  Wheel.  C.  C.  ment  of  a  belligerent  ship  of  war.  U. 
232.  S.  V.  Grassin,  3  Wash.  C.  C.  65 ;  The 

>  U.  S.  Statutes  of  June  6,  1794 ;  Nancy,  Bee,  73 ;  Moodie  v.  The  Brothers, 
April  20,  1818;  Bngliah  Foreign  En-  Ibid,  76 ;  Moodie  v.  The  Bettjr  Cathcart, 
listment  Act  of  Jnly  3,  1819  (59  Geo.  Ibid.  292.  And  so  when  the  object  was 
III.  0.  69),  s.  2 ;  Phill.  Int.  L.  iii.  §  to  organize  an  expedition  to  meet  at  a 
146  ;  Wheat.  Int.  L.  §  439.  See  U.  S.  common  rendezvous  on  the  high  seas, 
V.  Rand,  40  Leg.  Int.  233.  To  hire  and  then  to  unite  against  a  friendly 
others  to  go  abroad  as  soldiers  is  within  power.  U.  S.  v.  Hogan,  18  Fed.  Rep. 
the  act.  U.  S.  v.  Hertz,  Whart.  Free.  529  ;  U.  S.  v.  Two  Hundred  and  Four- 
§  1123,  n. ;  3  Pitts.  L.  J.  194.  teen  Boxes,  20  Ibid  250. 

*  Either  to  fit  out  or  to  arm  oonsti-  It  is  no  defence  that  the  enterprise 

tutes  the  offence.    U.  S.  v.  Quinoj,  6  was  concocted  beyond  seas,  if  the  aid 

Pet.  445  ;  3  Opin.  Atty.-Gen.  738,  741 ;  the  defendant  is  charged  with  giving  is 

U.  S.  r.  Guinet,  2  Dall.  321.  imparted  within  our  jurisdiction.  Need- 

<  Bemis,  American  Neutrality,  Bos-  ham,  ex  partSy  Pet.  C.  C.  487. 

ton,  1866.  A  commission  from  one  of  the  bel- 

The  mere  fact  of  selling  a  merchant  ligerents  is  no  defence.  The  Bello  Cor- 

▼essel,  in  an  American  port,  to  parties  runes,  6  Wheat.  152 ;  La  Conception, 

who  may  use  her  in  the  service  of  a  6  Ibid.  235. 

belligerent,  she  being  in  fact  so  used.  Mere  desire  to  aid,  or  contemplation 

is  not  by  itself  an  infringement  of  the  of  it  as  a  probability,  at  the  time  of 

act.    Williamson  v.  The  Betsey,  Bee,  fitting  out  a  merchant  ship,  does  not 

67 ;  The  Santissima  Trinidad,  7  Wheat,  bring  the  party  within  the  statute.   U. 

283.    Compare  The  Meteor,  1  Am.  L.  S.  v.  Quincy,  6  Pet.  445  ;  The  Meteor, 

Rev.  401 ;  S.  C,  3  Ibid.  173.  1  Am.  Law  Rev.  401. 
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hibition.  The  imperfect  performance  by  the  British  government  of 
its  duties  in  this  respect  provoked  a  controversy  which  led  to  the 
treaty  of  Washington  of  May  8, 1871,  which  provided  for  an  arbi- 
tration for  the  purpose  of  determining  how  far  the  British  govern- 
ment had  failed  in  the  discharge  of  its  neutral  duties.  The  treaty 
established  certain  lines  within  which  the  arbitrators  were  to  move, 
laying  down  for  the  purposes  of  the  arbitration  three  rules  which 
are  given  in  a  note  to  this  chapter.  The  report  of  the  arbitrators, 
therefore,  is  not  to  be  received  as  giving  a  construction  to  interna- 
tional law,  but  as  a  finding  based  upon  certain  specific  rules  agreed 
upon  for  a  special  and  temporary  purpose,  by  the  parties  from  whom 
the  arbitration  sprang.  The  proceeding,  therefore,  is  in  the  nature 
of  a  special  finding  upon  law  assumed  for  the  time  being,  and  estab- 
lishes no  modification  whatever  of  public  international  law.  We 
have,  therefore,  to  fall  back  on  that  law,  as  elsewhere  determined, 
to  reach  the  distinction  between  fitting  out  and  arming  ships  of  war, 
for  the  service  of  a  belligerent,  which  is  not  permissible,  and  selling 
to  such  belligerent,  ships,  to  be  converted  into  m^n-of-war,  and 
munitions  of  war,  which  is  permissible.^  And  this  distinction, 
though  sometimes  of  difficult  application,  is,  as  is  seen  in  a  prior 
connection,  based  upon  principles  of  universal  recognition.  It  is 
not  indictable  for  a  gunsmith  to  sell  a  pistol  to  a  party  who  may  use 
it  unlawfully,  even  though  the  vendor  may  have  reasons  to  suspect 
tho  object  of  the  purchase.  It  would,  however,  be  unlawful  for  the 
gunsmith  to  join  in  arranging  a  machine  by  which  a  specific  unlaw- 
ful purpose  is  to  be  achieved.  It  is  not  unlawful,  in  other  words, 
to  be  concerned  in  preparations  which  will  not,  unless  diverted  by 
an  independent  force,  produce  a  violation  of  law.  It  is,  however, 
unlawful  to  be  concerned  in  putting  in  actual  operation  dangerous 
machines.  He  who  is  concerned  in  fitting  out  Tind  arming  a  man- 
of-war,  for  the  purpose  of  preying  on  the  commerce  of  a  friendly 
State,  or  of  attacking  its  armed  ships  or  ports,  is  as  much  concerned 
in  the  attack  as  he  who  takes  part  in  manufacturing  and  planting  a 
torpedo  in  a  frequented  channel  is  responsible  for  the  mischief  done 
by  the  torpedo.  This  distinction  has  been  already  asserted  in  the 
cases  which  rule  that  it  is  an  indictable  offence  to  be  concerned  in 
counselling  and  aiding  a  specific  attack,  but  not  an  indictable  offence 

>  See  U.  S.  V.  Quisoy,  6  Pet.  446. 
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to  be  concerned  in  selling  armB  by  irhich  such  attack  is  to  be 
made.* 

§  1906.  To  contribute  money  to  sustain  a  foreign  belligerent,  or 
Money  insurgents  against  such  a  belligerent,  is  an  offence  under 
loaned  for     the  neutrality  statutes,  provided  that  such  money  is  sent 

belligerent      .  .    .      .i  -i.  ▼.  •       .1         .  • 

purposes  an  to  sustam  the  pending  nvar.  It  is  otherwise  as  to  loans 
oV^neu-^'^  made  as  investments  in  the  bonds  of  a  belligerent,  and 
traiity.  |^  ^q  contributions  sent  to  relieve  distress  even  in  a  bel- 
ligerent army.'  Hence,  in  the  late  French-German  war,  it  was  no 
breach  of  neutrality  for  persons  in  the  United  States  sympathizing 
with  France  to  send  money  for  French  hospital  use,  or  for  persons 
in  the  United  States  sympathizing  with  Germany  to  send  money  for 
German  hospital  use.' 

§  1907.  It  is  a  moot  question  how  far  it  is  permissible,  by  the 
law  of  nations,  for  a  neutral  State  to  supply  the  armed 
fo^idden  Steamers  of  belligerents  with  coal.  The  Geneva  award 
BtantbMe?"  <^®clares :  "  In  order  to  impart  to  any  supplies  of  coal  a 
character  inconsistent  with  the  second  rule,  prohibiting 
the  use  of  neutral  ports  or  waters  as  a  base  of  naval  operations  for 
a  belligerent,  it  is  necessary  that  the  said  supplies  should  be  con* 
nected  with  special  circumstances  of  time,  of  persons,  or  of  place, 
which  may  combine  to  give  them  such  character."^  Mr.  Adams,  in 
his  opinion,  thus  speaks :  ^^  The  supply  of  coal  to  a  belligerent  in* 
volves  no  responsibility  to  the  neutral,  when  it  is  made  in  response 
to  a  demand  presented  in  good  faith,  with  a  single  object  of  satis* 
fying  a  legitimate  demand  openly  assigned.  On  the  other  hand, 
the  same  supply  does  involve  a  responsibility,  if  it  shall  in  any  way 
be  made  to  appear  that  the  concession  was  made,  either  tacitly  or 
by  agreement,  with  a  view  to  promote  the  execution  of  a  hostile  act.^' 

According  to  Sir  A.  Gockbum,  ^^  A  base  of  operations  signifies 
a  local  position  which  serves  as  a  point  of  departure  and  return  in 
military  operations,  and  with  which  a  constant  communication  can 
be  kept  up,  and  which  may  be  fallen  back  upon  whenever  necessary. 
In  naval  warfare  it  would  mean  something  analogous, — a  port  or 


1  See  supra,  §S  180-1 ;    The  Gran        •  Ibid. 
Para,  7  Wheat.  486.  *  Rep.  State  Depart.  1872-3|  Part  i. 

•  Phillimore,  iii.  §  151 ;  Bluntschli,    pp.  11,  49,  74. 
$  768 ;  Whart.  Com.  Am.  Law.  §§  244 
et  teq. 
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water  from  which  a  fleet  or  ship  of  war  might  watch  an  enemy  and 
sally  forth  to  attack  him,  with  the  possibility  of  falling  back  upon 
the  port  or  water  in  question  for  fresh  supplies  or  shelter  or  a 
renewal  of  operations."^ 

The  true  distinction  is  this :  it  is  not  a  breach  of  neutrality  for  a 
neutral  State  to  permit  the  coaling  of  belligerent  steamers  in  its 
ports  to  the  same  extent  as  it  permits  the  coaling  of  other  foreign 
steamers  resorting  to  its  ports  casually  and  without  prior  prepara- 
tions established  for  them.  Nor  is  it  a  breach  of  neutrality  for  a 
neutral  State  to  permit  the  sale  of  coal  to  any  extent  to  a  belligerent. 
It  would,  however,  be  a  breach  of  neutrality  for  a  neutral  to  permit 
a  permanent  depot  or  magazine  to  be  opened  on  its  shores,  on  which 
a  particular  belligerent  could  depend  for  constant  supplies.  To 
require  a  neutral  to  shut  up  its  ports  so  as  to  exclude  from  coaling 
all  belligerents,  would  expose  a  nation  with  ports  as  numerous  as 
those  of  the  United  States  to  an  expense  as  great  as  would  be  im- 
posed by  actual  belligerency.  It  is  on  the  belligerent,  who  goes  to 
war,  not  on  the  neutral,  who  desires  to  keep  out  of  it,  that  should 
be  thrown  expenses  so  enormous,  and  constitutional  strains  so  severe 
as  those  thus  imposed.  On  the  other  hand,  the  breaking  up  of 
central  depots  or  magazines  for  the  constant  supply  of  particular 
belligerents  would  be  within  easy  range  of  ordinary  national  police. 
Nor  can  there  be  any  charge  of  partiality  made  in  allowing  coaling 
with  the  limitation  above  stated,  when  the  same  privilege  is  granted 
to  both  belligerents. 

§  1908.  By  international  law,  a  belligerent  State  whose  rights 
are  invaded  by  the  subjects  of  a  neutral  State  has  the 
right  to  demand  the  punishment  of  the  offender,  but  not  ^"°'.^^' . 
his  extradition,  the  offence  being  of  a  political  character,   not  extra- 
to  which  the  extradition  treaties  do  not  apply.     The  per-   offender 
sons  whose  punishment  may  be  thus  demanded  have  been  mand^^^ 
classified'  as  follows  :-* 

1.  Subjects  of  one  of  the  belligerents.' 

>  Sir   A.    Ckwkbnni's    Opinion    in  >  BlnntBchli,  §   780;  Whart.   Com. 

Geneva  Case,  adopted  by  Mr.  Hardj,  Am.  Law.  §§  IIB  et  8«q, 

in  Honse  of  CommoDS,  March  21, 1873 ;  *  A  foreign  consul  is  not  exempted 

president  Hayes's  Message,  January,  from  the  penalties  of  the  Act.    7  Opin. 

14, 1879,  p.  28.    See  Cushing's  Treaty  Atty.-Gen.  307 ;  U.  8.  v.  Gninet,  2 

of  Wash.  p.  180.  Dall.  321. 
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2.  Subjects  of  the  neutral  State.' 

8.  Strangers,  belonging  to  other  neutrals  in  such  neutral  State.' 

1  Henfield'8  Case,  1  Whsrt.  St.  Tr.  armies  in  France  and  Spain,  and  it  was 

49.  only  in  1870,  after  the  oontroyersy  with 

s  U.  S.  r.  Villato,  1  Wliart.  St.  Tr.  the  United  States   as  to  her  neutral 

185  ;  2  Dali.  370.  duties  in  the  American  civil  war,  that 

For  the  following  yaluable  summary  the  Act  of  1870,  which  prohibited  the 

of  the  history,  of  the  law  in  connection  building  of  ships  for  the  service  of  a 

with  the  topics  in  the  foregoing  chap-  belligerent,  which  was  not  included  in 

ter,  I  am  indebted  to  the  late  Mr.  Wm.  the  Neutrality  Act  of  1819,  was  passed. 

Beach  Lawrence,  to  whose  great  ability  England  has,  however,  always  recog- 

and    erudition    as    an    international  nised  the  law  of  nations  as  "part  of  her 

Jurist  I  am  glad  to  pay  tribute.    The  common    law,   and    consequently    all 

paragraphs  which  follow  were  the  last,  offences  against  international  obliga- 

I  think,  which  were  prepared  by  him  tions  may  be  punished  according  to 

for  publication  :— >  the  ordinary  criminal  procedure,  either 

Most  of  the    States  of  Continental  in  the  common  law  or  admiralty  tri- 

Europe  now  have  laws  to  prevent  such  bnnals,  as  the  nature  of  the  case  re> 

action  on  the  part  of  their  subjects  as  quires. 

may  embroil  them  with  other  powers.  The  Constitution  of  the  United 
The  84th  and  85th  articles  of  the  States,  art.  1,  §  8,  gives  to  Congress 
Penal  Code  of  France,  under  the  head  power  to  define  piracies  and  felonies 
of  crimes  and  misdemeanors  against  committed  on  '  the  high  seas,  and 
the  safety  of  the  State,  provide  that  offences  against  the  law  of  nations, 
whoever  shall  by  hostile  action,  not  The  provision  is  not  merely  to  define 
approved  by  the  government,  expose  and  punish  piracies,  but  felonies 
the  State  to  a  declaration  of  war  shall  against  the  law  of  nations.  Offences 
be  punished  by  banishment  (bannisse-  against  the  law  of  nations  cannot  be 
ment),  and  if  war  ensue  by  trans-  said  to  be  completely  ascertained  and 
portation  (deportation) ;  and  whoever  defined  in  any  public  code  recognized 
shall  by  acts  not  approved  by  the  gov-  by  the  common  law  of  nations.  As 
ernment  subject  Frenchmen  to  repri-  the  United  States  are  responsible  to 
sals  shall  be  punished  by  banishment  foreign  governments  for  all  violations 
(banuissement).  These  same  provi-  of  the  law  of  nations,  and  as  the  weU 
sions  form  part  of  the  Penal  Code  of  fare  of  the  nation  is  essentially  con- 
Belgium  and  the  Netherlands,  while  nected  with  the  conduct  of  our  citizens 
Spain,  in  the  140th  article  of  the  in  regard  to  foreign  nations,  Congress 
Codigo  Penal,  and  the  258th  article  ought  to  possess  the  power  to  define 
of  the  law  of  1822,  has  provisions  and  punish  all  such  offences  which 
corresponding  to  those  of  the  French  may  interrupt  our  intercourse  and  har- 
Code.  mony  with  other  nations  and  our  duties 

England  had  not  until  the  Act  of  to  them.     All  cases  of  admiralty  and 

1819  any  statute  provisions  enforcing  maritime  Jurisdiction  are  made,  by  art. 

neutrality  in  favor  of  a  foreign  bellig-  3,  §  2,  matters  for  the  exclusive  oogni- 

erent.     The  statutes  9  and  29  George  sauce  of  the  federal  Judiciary ;  as  the 

II.  were  intended  to  prevent  enlist-  seas  are  the  Joint  property  of  all  na- 

ments  for  the  formation  of  Jacobite  tions,  the  rights  and  privileges  thereto 
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are  regulated  by  the  law  of  nations,  porta.     Even    without   anj  preyious 

Story's  Commentaries  on  the  Constitu-  stipulation  with  either  party,  the  ports 

tion,   vol.   iii.  pp.   52^8,   525,    536 ;  of  a  neutral  may  be  closed  or  kept  open 

Tucker's  Blackstone,  vol.  i.  Appendix,  to  the  prizes  of  both.    It  is  competent 

268,  269  ;  Bawle  on  the  Constitution,  for  a  nation  to  stipulate  during  a  period 

p.  108 ;   Kent's  Commentaries,  vol.  i.  of  peace  to  give  in  war  privileges  to 

§  17,  patmm;    Sergeant   on  the  Con.-  one  party  ezclusiyely:    thus  by  the 

stitution,  c.  21 ;  De  Lorio  v.  Boit,  2  treaty  of  1778  with  France  it  was  de- 

Oal!.  470.  dared  that  it  should  be  lawful  for  the 

On  the  occasion  of  the  war  in  1793  ships  of  war  of  either  of  the  contract- 
between  Austria,  Prussia,  Sardinia,  ing  parties,  and  privateers,  to  carry 
Qreat  Britain,  and  the  United  Nether-  whithersoever  they  please  tbe  ships 
lands  on  the  one  part,  and  France  on  and  goods  taken  from  their  enemies, 
the  other,  the  United  States  were  called  while  no  access  shall  be  given  to  the 
upon  to  decide  on  their  International  ships  of  war  or  privateers  of  their  en- 
obligations.  The  necessity  of  immedi-  emies,  except  when  forced  in  by  stress 
ate  action  was  indooed  by  the  conduct  of  weather. 

of  the  French  government  and  their  Congress  had,  at  the  time  of  the 
minister  in  the  United  States  in  fitting  proclamation,  passed  no  law  respecting 
out  privateers  in  our  ports,  whose  neutrality,  and  if  the  case  was  to  be 
prizes,  whether  made  on  the  high  seas  met  at  all,  it  could  only  be,  in  the  re- 
or  within  our  territorial  waters,  were  oess  of  Congress,  by  executive  action 
brought  into  our  ports.  There  were  through  the  courts  or  otherwise.  The 
Intrinsic  dil&culties  in  the  maintenance  question,  which  afterwards  became  one 
of  an  impartial  neutrality,  arising  from  of  such  grave  import,  as  to  whether  the 
the  discordant  if  not  incompatible  federal  government  in  criminal  matters 
character  of  the  obligations  existing  had  a  common  law  Jurisdiction,  does 
on  our  part  to  France  and  Bngland,  not  appear  to  have  suggested  itself  to 
respectively.  The  treaty  with  France,  the  authors  of  the  proclamation.  So 
which  commenced  by  stipulating  ex-  Iatea8l823  the  law  officers  of  the  crown 
emption  from  belligerent  capture  of  advised  the  British  government  that 
enemy's  goods  in  neutral  ships,  was  in  parties  who  had  violated  the  neutrality 
many  respects  at  variance  with  the  of  the  country,  by  making  loans  to  a 
rules  which  we  had  accepted  from  belligerent,  were,  though  there  was  no 
England  as  governing  the  consuetudi-  express  statute  on  the  subject,  liable 
nary  law  of  nations;  white  by  the  treaty  to  criminal  proceedings  according  to 
of  1792,  which  was  subsequent  to  the  the  course  of  the  common  law.  Hal- 
President's  proclamation  of  neutrality,  leek's  International  Law,  by  Baker, 
we  gave  to  the  English  interpretation  vol.  ii.  pp.  196, 197,  note ;  Phillimore, 
of  International  obligations  a  conven-  vol.  iii.  p.  247 ;  De  WUts  v.  Hendricks, 
tional  sanction.  9  Moore,  C.  P.  585. 

But  there  are  many  things  which  The  proclamations  usually  issued  at 

may  be  done  by  a  neutral  in  war  which  the  beginning  of  a  war  were  against 

have  the  appearance  of  equality,  but  breaking  blockade  established  by  or 

in  their  operation  may  have  a  diiferent  on  behalf  of  either  of  the  contending 

effect  on  the  conflicting  interests  of  the  parties,  or  carrying  officers    or    any 

belligerents.     A  neutral  country  may,  articles  considered  and  deemed  to  be 

without  breach  of  neutrality,  permit  contraband,  according  to  the  usage  of 

both  belligerents  to  equip  vessels  in  its  nations,  and  declare  that  all  persons 
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80  Mfondiiig  wcmld  be  liable  to  the  sev-  Banction  the  yiew  that  priyateering 
eral  penalties  imposed  bj  statute  or  bjr  with  a  belligerent  commission  is  pinu^. 
common  law  ;  and  yet  in  the  absence  Bee  Letters  of  Mr.  Belles,  8o1io.  of  the 
of  any  statutory  enactments  no  crim-  Nary,  Atlantic  Monthly,  July  and  Au- 
inality  is  incurred,  nor  are  the  persons  gust,  1872.  Supra,  §  1864.] 
who  engage  either  in  the  violation  of  a  But  although  the  United  States  ex- 
blockade,  or  in  a  contraband  trade,  ex-  ercised  the  right  of  restoring  property 
posed  to  any  criminal  proceedings  on  captured  under  the  circumstances  be- 
the  part  of  the  belligerent,  nor  are  they  lore  indicated,  they  have  invariably 
liable  to  be  treated  even  as  prisoners  maintained  the  extra- territoriality  of 
of  war.  Neutral  subjects  are  respon-  ships  of  war,  whether  public  armed 
Bible  to  their  own  government,  not  to  yessels  or  privateers,  having  a  commis- 
that  of  the  belligerent,  for  infractions  sion  from  their  sovereign,  and  in  ro- 
of neutrality.  storing  the  prizes  have  always  refused 

'*The    States -(General,   as    well  as  any  damages  or  costs  as  against  the 

^very  other  prince,  may  make  what  captors. 

laws  they  please  with  respect  to  their  In  the  case  of  U.   S.  r.   Peters,  3 

subjects ;  not  so  with  respect  to  for-  Dallas    Rep.  121,   a  prohibition  was 

eigners.     Hence  it  is  properly  asked,  granted  against  proceedings  in  the  Dis- 

What  is  lawful  for  us  by  the  law  of  trict  Court   against  The  Cassios,  an 

nations  to  carry  to  the  enemies  of  our  armed  corvette  of  the  French  Republic, 

friends  ?  or,  what  is  the  same  thing,  for  an  alleged  illegal  capture  on  the 

What  may  our  friends  lawfully  carry  high  seas  of  a  neutral  merchant  vessel 

to  our  enemies  ?    Whatever  is  not  law-  belonging  to  a  citizen  of  Pennsylvania, 

ful  to  be  carried,  if  the  friend  take  it.  In  the  case  of  The  Exchange,  the 

he  may  lawfully  confiscate,  and  by  that  principle  that  a  vessel  bearing  the  flag 

confiscation  alone  the  whole  penalty  of  and  commission  of  a  belligerent  power 

the  law   is  satisfied."     Bynkershoek,  was  not  within  the  local  Jurisdiction  of 

Quaestiones  Juris  publici,  lib.  i.  o.  x.  the  neutral  law,  though  claimed  by 

p.  181;  Duponceau's  Translation,  p.  citizens  of  the  neutral  country  as  having 

75.  been    forcibly  taken    from    them,   as 

Nor  is  it  deemed  a  crime  on  the  part  prize,  contrary  to  international  law, 

of  a  neutral  to  take  a  commission  from  was  fully  upheld  on   appeal  by  the 

one  of  the  belligerents.    In  the  case  of  Supreme  Court  of  the  United  States. 

the  denunciation  as  pirates  by  the  gov-  Cranch's  Rep,  vol.  vii.  pp.  135,  147. 

ernment  of  the  United  States,  at  the  Schooner  Exchange  v,  MoFadden,  and 

commencement  of  the  war  of  secession,  others.      Lawrence's    Wheaton,    201, 

of  all  who  engaged  in  Confederate  pri-  725. 

vateers,  it  was  intimated  in  the  debate  The  private  armed  vessel  of  a  foreign 

in  the  House  of  Lords  (May  16,  1861),  friendly  power  may  claim  the  same  im- 

that  if  an   English  subject  thus  en-  munities  and  is  as  free  from  the  Juris- 

gaged  was  convicted  and  executed  for  diction  of  our  courts  as  if  she  were  a 

piracy,  it  would  afford  a  ground  for  in-  national  vessel.  L* Invincible,  1  Wheat, 

temational  reclamation.    Parliament-  238,  252.   The  principles  of  the  procla- 

ary  Debates.  mation  were  incorporated  in  a  law  of 

[  After  the  close  of   the  war,   the  Congress  passed  in  1794,  which,  after 

United  States  government  declined  to  being  extended  in  1797,  was  perpetu- 

prosecute  Semmes,  captain  of  the  Ala-  ated  by  the  Act  of  24th  April,  1800. 

bama,  on  the  ground  that  it  could  not  It  was  during  the  oontinuanoe  <^ 
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this  act  that  the  trial  of  Smith  and  on  which  we  could  well  he  called  on  to 
Ogden  was  held,  for  heing  concerned  fnlfll  as  neutrals  international  ohliga- 
in  the  expedition  of  Miranda  against  tions.  England,  mistress  of  the  ocean, 
the  dominions  of  the  king  of  Spain,  in  the  dominion  of  the  European  oonti- 
South  America.  The  defence  proposed  nent  w  v  secured  to  France,  and  it 
to  estahlish  that  the  expedition  had  would,  from  their  orders  in  council 
been  instituted  with  the  concurrence,  and  imperial  decrees,  seem  that  they 
if  not  at  the  suggestion,  of  the  govern-  deemed  that  thej  had  a  common  in- 
ment  of  the  United  States,  and  for  that  terest  in  extinguishing  neutral  rights, 
purpose  summoned  as  witnesses  the  The  outrsges  of  one  belligerent  consti- 
secretary  of  state,  and  other  principal  tuted  an  acknowledged  sanction  for 
members  of  the  administration.  These  the  correspondent  acts  of  the  other, 
officers,  in  a  communication  to  the  Thus  Mr.  Canning,  in  a  note  of  22d 
court,  expressed  their  inability  to  at-  September,  1808  (to  Mr.  Pinkney,  min- 
tend  on  account  of  public  duties,  but  ister  in  London,  and  the  contempora- 
proposed  that  their  testimony  should  neous  language  of  the  Duke  of  Bassano 
be  taken  by  commission,  to  which  the  to  our  minister  in  France  was  similar), 
defendants  refused  to  assent,  but  asked  said  :  *'  I  have  uniformly  maintained 
for  compulsory  process,  and  that  the  the  unquestionable  right  of  his  Majesty 
case  might  be  deferred  until  their  at-  to  resort  to  the  fullest  measures  of  re- 
tendance.  The  court  decided  that  their  taliation,  in  consequence  of  the  unpi^ 
testimony  would  be  immaterial,  inas-  ralleled  aggressions  of  the  enemy,  and 
much  as  the  previous  knowledge  or  ap-  to  retort  upon  that  enemy  the  evils  of 
probation  of  the  President  to  the  illegal  his  own  injustice  ;  and  have  uniformly 
acts  of  a  citizen  could  afford  him  no  contended  that  if  the  third  parties  suf- 
Justiflcation  for  the  breach  of  a  consti«  fer  from  these  measures,  the  demand 
tutional  law.  The  Presdent's  duty  is  of  reparation  must  be  made  to  that 
faithfully  to  execute  the  laws,  and  he  power  which  first  violates  established 
has  no  such  dispensing  power.  But  usages  of  war  and  the  rights  of  neutral 
although  the  charge  of  the  Judge  was  States." 

strongly  against  the  defendants,  and  At  this  time  the  interchange  of  corn- 
there  was  no  question  as  to  the  law,  modities  required  for  the  use  of  the 
the  Jury  returned  a  verdict  of  not  respective  belligerents  was  effected 
guilty.  Trial  of  Smith  and  Qgden,  p.  through  a  direct  trade  by  licenses, 
237.  of  which  England  granted,  in  1809, 

The  difficulties  with  France,  to  which  16,000.    Lawrence's  Wheat,  p.  835. 

we  have  adverted,  were  not  solved  till  The    revolutionary    movements    in 

the  abrogation  of  all  treaties  with  her  Spanish  America,  which   commenced 

and  the  quasi  war  of  1798,  which  was  in  1810,  afforded,  after  the  termination 

terminated  by  the  treaty  of  1800.    Nor  of  our  war  with  England  in  1815,  occa- 

did  that  treaty,  nor  the  exceptional  in-  sion  for  encouragement  to  our  citizens 

demniflcation  provided  by  the  conven-  to  take  part,  especially  in  the  fitting 

tions  of  Louisiana,  terminate  our  con-  out  of  privateers,  which  were  oom- 

troversies  respecting  the   rights  and  plained  of  by  Spain  as  violative  of  our 

duties  of  neutrals.  neutrality.    An  amended  act  of  neu- 

From  the  end  of  the  last  century  to  trality,  giving  preventive  powers,  was 

the  termination  of  our  War  of  1812  passed  3d  March,  1817,  all  the  provi- 

with  England,  there  were  few  occasions  sions  of  which  were  incorporated  in  the 
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Act  of  20th  April,  1818,  which  repeals  or  not  a  formal  recognition  of  indepen- 

the  leyeral  acts  of  1794,  1797,  1800,  dence  had  taken  place ;  and  the/  at- 

and  1817.  tempted  to  apply  the  same  principles 

There  is  a  change  in  the  first  section,  as  were  applied  in  General  Washing- 

irhioh  extends  the  prohibition  to  citi-  ton's  administration  to  the  cases  of 

sens  of  the  United  States,  within  the  captures  made  either  within  our  terri- 

territorj  or  Jurisdiction  of  the  same,  torial  jarisdiction  or  by  ressels  fitted 

from  accepting  or  exercising  a  commis-  oat  in  our  ports.    The  same  difficulty 

sion  to  serre  a  foreign  prince  or  State  by  of  distinguishing,  especially  as  to  fit- 

land  or  sea.  ting  out  yessels  of  war,  between  acts 

The  existing  law,  according  to  the  done  in  furtherance  of  the  military 

summary  of  it  as  given  by  Chancellor  aid  to  a  belligerent,  and  those  which 

Kent  (1  Kent's  Commentaries,  p.  128),  came  fairly  within  the  scope  of  com- 

andcsdqpted  by  Wheaton  (Lawrence's  mercial   transactions,  was  constantly 

Wheaton,  jp.  729),  declares  it  to  be  a  occurring.    Reference  may  be  made  to 

misdemeanor  for   any  person  within  the    case    known  as  The   Santissima 

the  jurisdiction  of  the  United  States  Trinidad,  which  illustrates  both  the 

to  augment  the  force  of  any  armed  validity  of  the  sale  of  a  vessel  as  a 

vessel  belonging  to  one  foreign  power  commercial    transaction,    even    when 

at  war  with  another  power  with  whom  sent  abroad  to  seek  a  market,  and  the 

they  are  .at  ^ace;  or  to  hire  or  enlist  duty  of  restoring  property  taken  by 

troops  or  seamen  for  foreign  military  that  same  vessel  after  her  sale  and 

or  naval. service,  or  to  be  concerned  in  subsequent  augmentation  of  her  arma- 

fitting  out  .any  vessel  to  cruise  or  com-  ment  in  an  American  port.    In  that 

mit  hostilities  in.foreign  service  against  case.  Judge  Story  shows  that  the  sale 

a  nation  at  peace  with  them  ;  and  the  of  armed  ships  of  war  has  never  been 

vessel  in  the  latter  case  is  made  sub-  held  to  be  contrary  to  law  in  America, 

ject  to  forfeiture.   The  President  is  also  as  it  will  appear  that  it  never  was  in 

authorised  to  employ  force  to  compel  England,  till  after  her  Neutrality  Act 

any  foreign  vessel  to  depart,  which  by  of  1870.    The  case  was  that  of  a  vessel 

the  law  of  nations  or  treaties  ought  not  called  The  Independencia,  which  had 

to  remain  within  the  United  States,  been    equipped  for  war,   was   armed 

and  to  employ  generally  the  public  with  twelve  guns,  and  had  been  sent 

force  in  enforcing  the  duties  of  nen-  from  the  port  of  Baltimore  avowedly 

trality  .prescribed  'by   law.    Revised  upon  a  voyage  to  the  northwest  coast. 

Statutes,  §§  1033  «<  «egr.  but  in  reality  to  Buenos  Ayres,  then 

It  is  to  be  noted  that  it  is  equally  at  war  with  Spain,  with  instructions 

unlawful  to  fit  ontsh^ps  against  an  in-  to  the  supercargo  to  sell  her  to  the 

surgent  government  as  it  is  to  fit  them  Buenos  Ayres  government  if  he  could 

out  for  the  insurgent.  obtain  a  certain  price.    She  was  sold 

The  complaints,  notwithstanding  the  to  that  government,  and,  having  been 

passing  of  this  act,  against  the  United  commissioned,   was  sent    to  sea    and 

States  by  Spain  and  Portugal,  were  made  prises.    She  afterwards  put  into 

not  unlike   those  which  were    made  an  American  port,  and  having  there  re- 

by  the  United  States  against  England  eeioed  an  augmentation  of  her  force,  again 

during  our  late  civil  war.     The  courts  put  to  eea  and  captured  a  prize.    The 

looked  to  the  political  department  of  validity  of  this  prise  was  questioned 

the  State  to  determine  who  were  euti-  in  the  suit  on  two  grounds :  1.  That 

tied  to  belligerent  rights,  and  whether  the  sale  of  the  vessel  to  a  foreign  gov- 
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ernment  bj  American  oitizens,  for  the  runes,  6  Ibid.  152 ;  The  Fannj,  9  Ibid, 

pnrpoee  of  being  used  in  war  against  668 ;  and  especially  The  Gran  Para,  7 

a  belligerent  with  whom  the  United  Ibid.  471.    To  meet  the  case  of  the 

Btates  were  at  peace,  was  a  violation  of  Canida  insurgents  in  1838  a  special 

neutrality  and  illegal.    2.  Because  the  act  of  Congress  was  passed.    Statutes 

capture  had  been  made  after  an  aug-  at  Large,  vol.  ▼.  p.  211. 
mentation  of  the  force  of  the  vessel  in        In  the  case  of  The  Meteor,  libelled 

a  port  of  the  United  States.    The  cap-  in  1866  at  New  York,  Betts,  Judge, 

ture  was  held  invalid  on  the  latter  says  :  '*  As  to  the  preparing  of  vessels 

ground.    Upon  the  first  the  Judge  de-  within  our  jurisdiction  for  subsequent 

livered  Judgment  as  follows :— >  hostile  operations,  the  test  we  have 

**  The  question   as  to  the  original  applied  is  not  the  extent  and  character 

illegal  armament  and  outfit  of  the  In-  of   the  preparations,  but  the  intent 

dependencia  may  be  dismissed  in  a  with  which  the  particular    acts   are 

few  words.    It  is  apparent  that  though  done.    The  intent  is  all.     Is  the  intent 

equipped  as  a  vessel  of  war  she  was  one  to  prepare  an  article  of  contraband 

sent  to  Buenos  Ayres  on  a  commercial  merchandise  to  be  sent  to  the  market 

adventure,  contraband,  indeed,  but  in  of  a  belligerent,  subject  to  the  chances 

no  shape  violating  our  laws  or  our  of  capture  and  of  the  market  ?    On  the 

national  neutrality.     If  captured  by  a  other  hand,  is  it  to  fit  out  a  vessel 

Spanish  ship  of  war  during  the  voyage,  which  shall  leave  our  port  to  cruise 

she  would  have  been  Justly  condemned  immediately  or  ultimately  against  the 

as  good  prize  for  being  engaged  in  a  commerce  of  a  friendly  nation  ?    The 

traflic  prohibited  by  the  law  of  nations,  latter  we  are  bound  to  prevent,  the 

But  there  is  nothing  in  our  laws  or  in  former  the  belligerent  must  prevent/' 
the  law  of  nations  that  forbids  our        The  public  history  of   the  United 

citizens  from  sending  armed  vessels  as  States  contains    several  instances  in 

well  as  munitions  of  war  to  foreign  which  the  President  has  felt  himself 

ports  for  sale.     It  is  a  commercial  ad-  obliged   to  call  by  proclamation  the 

venture  which  no  nation  is  bound  to  attention  of  the  citizens  to  expeditions 

prohibit,  and  which  only  exposes  the  menaced  against  foreign  countries,  and 

person  engaged  in  it  to  the  penalty  of  to  warn  them  of  the  consequence  of 

confiscation.    Supposing,  therefore,  the  disobedience  to  the  provisions  of  the 

voyage  to  have  been  for  commercial  neutrality  acts. 

purposes,  and  the  sale  at  Buenos  Ayres        During  the  Crimean  War  it  was  neces- 

to  have  been  a  bondJideB&le  (and  there  sary  to  apply  the  provisions  of  that  act 

is  nothing  in  the  evidence  before  us  to  to  the  case  of  enlistments  made  or  at- 

oontradict  it),  there  is  no  pretence  to  tempted  to  be  made  for  the  British 

Bay  that  the  original  outfit  on  the  voy-  armies.     Supra,  §  1904. 
age  was  illegal,  or  that  a  capture  made        In  1856,  in  consequence  of  the  oom- 

after  the  sale  was  for  that  cause  alone  plicity,  as  understood  and  maintained 

invalid.'*    7  Wheat.  283.  by  the  American  government,  of  the 

Besides  the  invalidity  of  the  cap-  British  minister,  Mr.  Crampton,  and 

tures  made  by  the  Independencia  sub-  of  the  consuls  at  New  York,  Philadel- 

sequent  to  the  increase  of  her  arma-  phia,  and  Cincinnati,  with  reference  to 

ment,  other  cases  of  action  under  the  the  arrangements  for  the  enlistment  of 

Act  of  1818  may  be  noticed :  La  Con-  persons  resident  in  the  United  States 

ception,   6  Wheat.  235 ;   Amistad  de  to  serve  in  the  British  army  in  the 

Rues,   5  Ibid.  386 ;    The  Belle   Cor-  Crimea,  in  violation  of  the  neatrality 
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law  of  the  United  States,  as  construed  neatralit/,  in  matters  of  contraband, 

by  the  American  gOTernment,  the  Presi-  against  England,  though  not  bjr  the 

dent  determined  to  send  to  Mr.  Cramp-  direct  action  of  her  government ;  and, 

ton  his  passport,  and  to  revoke  the  as  we  shall  see,  the  embarrassments 

exequatur  of  the  three  consuls.    An-  to  which  both  governments  had  ex- 

nual  Register,  1856,  p.  277 ;  34th  Cong,  posed  themselves  in  this    particular 

1st  Sess.  H.  R.  Bx.  Doc.  No.  107.  oontribnted,  not  a  little,  to  the  indefi- 

The    Franco-German   war   did    not  nite  postponement  of  any  efforts  to 

terminate  without  exposing  the  United  bring  the  three  ndei  of  the  Alabama 

States  to  some  embarrassment,  on  the  treaty  to  the  notice  of  other  powers, 

ground  of  the  sale  to  France  of  muni-  The  Act  of  59  George  III.  c.  69  (1819}, 

tions  of  war,  which,  whether  or  not  the  was  entitled,  '*  An  Act  to  prevent  the 

property  of  the  government  at  the  time  Enlisting  or  Engagement  of  his  Hajes- 

of  the  exportation,  had  shortly  before  ty's  Subjects  to  serve  in  Foreign  Ser- 

been  in  the  public  arsenals.  vice,  and  the  fitting  out  or  equipping 

The  termination  of  the  civil  war  left  in  his  Majesty's  Dominions,  Vessels 
the  United  States  in  possession  of  a  for  Warlike  Purposes,  without  His 
vast  quantity  of  materials  of  war,  for  Majesty's  License.''  This  law  was 
which  they  had  no  use.  The  British  passed  to  carry  out  the  obligations  con- 
minister  at  Washington  wrote:  "A  tracted  by  the  treatyof  1812  with  Spain, 
series  of  public  sales  of  surplus  guns,  in  reference  to  the  revolutionary  move- 
rifles,  and  other  arms  took  place  at  New  ments  then  going  on  in  Spanish  America. 
York.  Large  quantities  were  bought  It  was  after  a  very  severe  struggle, 
by  French  agents,  were  taken  on  board  and  mainly  by  the  great  power  of  Mr. 
French  ships  direct  from  the  arsenal  Canning,  carried  through  parliament. 
at  Governor's  Island,  and  were  paid  Public  feeling,  however,  was  generally 
for  through  the  Frepch  consul."  Mr.  averse  to  it,  and  a  notion,  that  it  as- 
Thomton  to  Lord  Granville,  1863,  sisted  the  despotic  powers  of  Europe  in 
State  Papers,  Ixxi.  202.  repressing  the  efforts  of  their  subjects 

At  the  session  of  the  Reichsrath,  to  obtain  constitutional  liberty,  pre- 
which  followed  the  sale  to  France  of  vailed.  It  is  a  very  remarkable  fact, 
munitions  of  war  taken  from  Ameri-  that  no  public  prosecution  of  an  offender 
can  arsenals,  it  was  proposed  in  the  against  the  provisions  of  the  statute 
Commission  of  Foreign  Affairs  to  sup-  appears  to  have  been  formally  con- 
press  the  appropiations  for  the  mis<  ducted  by  order  of  the  government  in 
sion  to  the  United  States.  This  was  a  court  of  Justice  until  the  period  of 
prevented  by  the  intervention  of  Prince  the  recent  American  civil  war ;  that  is, 
Bismarck,  who,  avowing  that  a  casus  nearly  fifty  years  after  the  passing  of 
belli  existed,  said,  as  it  was  unworthy  the  act.  Phillimore  Commentaries  on 
of  great  nations  to  utter  menaces  with-  International  Law,  vol.  i.  p.  466. 
out  giving  effect  to  them,  Germany  Mr.  Baron  Channell,  in  the  case  of 
had  no  alternative  but  war  or  silence ;  The  Alexandra,  said :  "The  foreign 
and  as  it  was  not  consistent  with  his  Enlistment  Act,  particularly^  the 
I>olicy  to  go  to  war  with  America,  he  seventh  section,  is  very  imperfectly 
requested  that  nothing  further  should  worded.  There  is  no  doubt  that  it 
done  in  the  matter.  Albany  Law  was  in  a  great  measure,  but  with  what 
Journal,  vol.  xi.  p.  28,  note.  appeared  to  me  very  important  vari- 

There  were  not  wanting  also  com-  ations,  penned    from  an  act  of   the 

plaints  by  Prussia  of  the  violation  of  United   States,    passed  in   Congress, 
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1792,  &ad  reSnacted  in  1818."    This  the   minds  of    the  American  people 

Teesel  was  bailt  at   Liverpool,  nomi-  which  neither  the  decision,  in  a  con* 

nallj  for  Prazer,  Trenholm  and  Com-  trary  sense,  of  a  Scotch  conrt,  nor 

panj.    She  was,  after  being  launched,  even  the  interference  of  the   govern- 

immediateljr  taken  to  a  public  dock  ment  with  the  parchase  of  the  Anglo- 

ibr  completion.     According  to  the  evi-  Chinese    sqnadron,   supposed    to    be 

dence  at  the  trial,  she  was  apparently  Intended  for  the  South,  had  auy  effect 

built  for  war  but  not  for  commerce,  in  allaying. 

but  might  have  been  used  as  a  yacht.  So  far  back  as  January,  1867,  a 
At  the  trial,  which  took  place  before  commission  was  appointed  consisting 
the  Chief  Baron  of  the  Conrt  of  Ez-  of  some  of  the  most  eminent  English 
chequer,  on  an  information  by  the  Jurists,  including  Phillimore,  Twiss, 
attorney -general,  the  jury  found  for  and  Vernon  Harcourt,  all  high  an* 
the  defendants.  The  question  was  thorities  on  international  law,  and 
left  to  the  Jury  by  the  Chief  Baron  to  which  Mr.  Abbot  (now  Lord  Tenter- 
as  follows  :  '*  Was  there  any  intention  den)  was  attached  in  the  capacity 
that  in  the  port  of  Liverpool,  or  in  that  he  held  to  the  High  Commission 
any  other  port,  she  should 'be  either  at  Washington.  The  result  of  their 
equippecl,  ftirnished,  fitted  out,  or  labors  was  embodied  in  the  Act  of  9th 
armed  with  the  intention  of  taking  of  August,  1870,  the  passage  of  which 
part  in  any  contest  f  If  you  think  the  was  hastened  by  the  Franco- Prussian 
object  was  to  equip,  furnish,  fit  out,  war.  This  act  prohibits  the  building, 
or  arm  that  vessel  at  Liverpool,  then  or  causing  to  be  built,  by  any  person 
that  is  a  suflicient  matter.  But  if  you  within  her  Majesty's  dominions  any 
think  the  object  really  was  to  build  a  ship,  with  intent  or  knowledge  of  its 
ship  in  obedienoe  to  an  order  and  in  being  employed  in  the  military  or 
compliance  with  a  contract,  leaving  naval  service  of  any  foreign  State  at 
to  those  who  bought  it  to  make  what  war  with  any  friendly  State  ;  issuing 
use  they  thought  fit  of  it,  then,  it  ap-  or  delivering  any  commission  for  any 
pears  to  me  that  the  Foreign  Enlist-  such  ship ;  equipping  any  such  ship, 
ment  Act  has  not  in  any  degree  been  or  dispatching  or  causing  any  such  ship 
broken."  The  Neutrality  of  Great  to  be  dispatched  for  such  purpose.  It 
Britain  during  the  American  Civil  is  deserving  of  notice  that  Mr.  Vernon 
War,  Montague  Bernard,  c.  ziii.  p.  Harcourt  dissented  to  that  portion  of 
355.  The  arguments  on  the  motion  to  the  Report  of  the  Commissioners  that 
discharge  the  rule  are  in  Atty.-Qen.  v.  applied  to  the  prohibition  of  ship- 
Sillem,  2  Hurl.  &  C.  431.  building.  Jurisdiction  in  cases  under 
Contrary  to  the  course  of  the  United  the  act  is  given  to  the  Court  of  Ad- 
States,  in  confiding  the  execution  of  miralty,  which  is  not  the  least  impor- 
her  neutrality  acts,  including  that  of  tant  amendment  of  the  law. 
1818,  to  the  admiralty  courts,  the  The  most  interesting  question  affects 
English  Act  of  1819,  gave  Jurisdiction  ing  the  obligations  of  neutrals  and 
to  the  common  law  courts  ;  and  the  belligerents,  during  the  war  of  seces- 
case  of  The  Alexandra,  which  was  sion,  grew  out  of  the  reclamations  of 
formally  decided  in  favor  of  the  defen-  the  United  States,  in  their  character  of 
dant,  though  the  opinions  of  the  belligerents,  against  England,  who,  it 
Judges  of  the  Court  of  Exchequer  were  was  contended,  had  failed  to  fulfil  her 
divided  on  a  technical  question  of  neutral  obligations.  The  merits  of  the 
oonstraotion,  produced  an  irritation  in  controversy  it  Is  not  intended  here  to 
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disoQBB.    That  the  United  States  had  operation!  against  the  other,  or  for  the 

at  least  a  primd  facie  claim  for  Indem-  purpose  of  the  renewal  or  augmenta- 

nitjr  is  implied  from  the  terms  of  1st  tion  of  military  sapplies  or  arms,  or 

Article  of  the  Treaty  of  Washington  of  the  recruitment  of  men, 

1871,    expressing    the  regret  of   her  '*  Thirdly,  to  exercise  due  diligence 

Bfajesty's  government  **  for  the  escape,  in  its  own  waters,  and  as  to  all  per- 

ander  whatever  circumstances,  of  the  sons  within  its  jurisdiction,  to  prevent 

Alabama    and     other    vessels     from  any  violation  of  the  foregoing  ohliga- 

Hritish  ports,  and  for  the  depredations  tions  and  duties.*' 

eommitted  by  those  vessels,'*  and  from  While    prescribing  these  rules  the 

their    referring  what  was  called    the  British  members  of  the  High  Commis* 

Alabama  Claims  to  a  tribunal  of  arbi-  sion    caused    to   be    inserted    in  the 

tration.      Distinguished  as  were   the  treaty,  that  *'  Her  Majesty's    govem- 

members  of  the  High  Commission,  ai(  ment  cannot    assent  to  the  foregoing 

well  as  the  Commissioners  at  Geneva  rules  as  a  statement  of  principles  of 

to   whom  the    adjudication  of   these  international  law,  which  were  in  force 

claims  was  referred,  the  value  of  the  at  the  time  when  the  claims  mentioned 

whole  proceedings,  as    precedents  in  in  art.  1  arose  ;  but  that  her  Majesty's 

the  public  law  of  nations,  is  greatly  government  in  order  to  evince  its  de> 

impaired  by  the  anomalous  course  pre-  sire  of  strengthening  the  friendly  reli^ 

scribed  to  the  arbitrators.     Instead  of  tions  between  the  two  countries  and  of 

taking  the  law  of  nations  as  their  sole  making  satisfactory  provision   for  the 

guide,  they  were   to  be  governed  by  future,   agrees    that  in  deciding  the 

three    rules,   which    the  parties  had  questions   between  the  two  countries 

agreed  upon  as  rules  to  be  taken  as  arising  out  of  those  claims,  the  arbi- 

applicabie  to  the  case,  and  by  "such  trator     should     assume     that     her 

principles  of  international  law  not  in-  Majesty's  government  had  undertaken 

consistent  therewith,  as  the  arbitrators  to  act  upon  the  principles  set  forth  in 

shall  determine  to  be  applicable  to  the  these  rules."     **And  the  High  Con* 

case."  tracting     Parties     agree    to    observe 

The  rules  thus  adopted  were  as  fol-  these  rules  as  between  themselves  in 

lows : —  future,  and    to    bring  them   to    the 

'*  A  neutral  government  is  bound,  knowledge  of  other  maritime  powers, 

First,  to  use  due  diligence  to  prevent  and  to  invite  them  to  accede  to  them." 

the  fitting  out,  arming  or  equipping.  Before  an  award  had  been  rendered, 

within  its  jurisdiction,  of  any  vessel  an  attempt  was  made  to  earry  out  the 

which  it  has  reasonable  ground  to  be-  provision  of  the  treaty,  which  requires 

lieve  is  intended  to  cruise  or  carry  on  the  communication  of  the  three  rules 

war  against  a  power  with  which  it  is  to  other  powers,  asking  their  adoption 

at  peace ;   and  also  to  use  like  dili-  of   them.    It   had   been   proposed  to 

gence  to  prevent  the  departure  from  its  present   them   in  identical    notes.    A 

Jurisdiction  of  any  vessel  intended  to  delay  arose  from  the  apprehension  that 

cruise  or  carry  on  war  as  above,  such  the    stipulation  of    the  second  rule, 

vessel  having  been  specially  adapted,  **  not  to  permit  or  suffer  either  bellig- 

in  whole  or  in  part,  within  such  Juris-  erent  to  make  use  of  its  ports  or  waters 

diction,  to  warlike  use.    -  as  the  base  of  naval  operations  agaiust 

**  Secondly,  not  to  permit  or  suffer  the  other,  or  for  the  pupose  of  the 

either  belligerent  to  make  use  of  its  renewal  or  augmentation  of  military 

ports  or  waters  as  the  base  of  naval  supplies,  or  arms,  or  the  recruitment  of 
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men,"  might  be  interpreted  oontrarj  Ing  to  the  proposition  of  Mr.  Fish  to 

to  the  acknowledged  practice  of  the  submit  the  three  ruUa  to  the  maritime 

two  contracting  parties,  especially  in  powers,  refers  to  the  embarrassments 

the  Franco-German  war,  as  a  general  which  resulted  from  the  presentation 

prohibition  of  the  sale  of  munitions  of  to  the  commission  of  the  indirect  claims, 

war  hy  neutrals  to  belligerents.    The  and  to  the  difficult  position  in  which 

two  parties  were  agreed  that  the  rule  the  representatives  of  England  and  of 

should  not    be   presented    to  foreign  the  United  States  would  be  placed  if 

powers  for  their  acceptance  without  an  they  submitted  to  other  States  a  series 

explanation  which  would  prevent  such  of  rulings  as  to  the  meaning  of  which 

a  conclusion,  and  which  would  restrain  they  entirely  diifered.    Earl  Granville 

their  operation  to  those  acts  which  are  furthermore  insisted   that,  while  the 

done  for  the  service  of  a  vessel  cruising  English  government  is  not  at  all  dis- 

or  carrying  on  war,  or  intending  to  posed,  as  it  appears  especially  from  the 

cruise  or  carry  on  war  against  another  debates  in  parliament,  to  accept  all  the 

belligerent,  and  that  they  should  not  decisions  of  the  tribunal  at  Geneva, 

extend  to  cases  where  military  supplies  the  presentation  of  the  three  rvdea  to 

or  arms  are  exported  for  the  use  of  a  ''the  great  powers"  would  probably 

belligerent  power  from  jieutral  ports  be  considered  as  an  acceptance  of  it» 

or  waters   in  the  ordinary  course  of  interpretation  of  them,  and  inevitably 

commerce.    To  formalise  a  new  clause  induce  the  rejection  of  the  three  rules  by 

in  a  manner  acceptable  to  England  and  all  these  powers. 

America  had  not  been  practicable  be-  The  President,  in  pursuance  of  theii 

fore  the  interruption  of  the  correspon-  resolution  of  June  3,  1878,  submitted 

dence  in  1872.  to  the  Senate,  January  13,  1879,  the 

It  was  not  resumed  till  June,  1873,  correspondence  between  the  govern- 
after  the  difficulties  of  agreement  had  ments  of  the  United  States  and  Great 
been  increased  by  the  exaggerated  con-  Britain  in  regard  to  inviting  othes 
struction  given  by  the  arbitrators  to  maritime  powers  to  accede  to  the  three 
the  terms  of  the  rules.  '*  The  due  rv/ef.  The  last  note,  which  was  from 
diligence,"  they  say,  "  referred  to  in  Mr.  Fish  to  Sir  Edward  Thornton^ 
the  first  and  third  of  the  said  rules,  bears  date  September  18,  1876.  The 
ought  to  be  exercised  by  neutral  gov-  correspondence  clearly  establishes  that 
emments  in  exact  proportion  to  the  there  was  no  disposition  on  the  part  of 
risks  to  which  either  of  the  belligerents  the  two  powers,  least  so  on  the  part  of 
may  be  exposed,  from  a  failure  to  fulfil  Great  Britain,  to  make  the  submission; 
the  obligations  of  neutrality  on  their  and  from  the  subsequent  silence  we 
part ;"  and  that  '*  the  circumstances  are  to  infer  that  the  three  rules  are  to 
out  of  which  the  facts  constituting  the  be  deemed  limited  in  their  operation 
subject  matter  of  the  present  contro-  to  the  single  matter  of  the  Alabama 
versy  arose  were  of  a  nature  to  call  Claims,  and  as  withdrawn  from  any 
for  The  exercise,  on  the  part  of  her  proposed  reform  of  the  law  of  nations. 
Britannic  Majesty's  government,  of  all  It  may  be  added  that  there  was  a  con- 
possible  solicitude  for  the  observance  viotion  on  the  part  of  both  govern- 
of  the  rights  and  duties  involved  in  ments  that  they  could  not  receive  the 
the  proclamation  of  neutrality  issued  assent  of  a  single  State.  Austria  and 
by  her  Majesty  on  the  31st  May,  Germany  had  early  given  instructions 
1861."  to  that  effect.    Parliamentary  Papers,. 

A  dispatch  of  Earl  Granville,  allud-  1874 ;  Congressional  Documents  (Sen- 
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ftte),  Bz.  Doo.  Ko.  26 ;  46tli  Cong.  3d  thronghoat  the  whole  extent  of  oor 

Seeeion,  1879.  coasts,  both  on  the  Atlsntio  snd  Pn- 

These  rales,  howerer,  after  hsTing  ciiio. 
been  greatljr  modiHed  bjr  Bluntsehli  Bjr  the  repudiation  of  the  tkree  rmU$ 
and  other  continental  Jurists,  reoetyed,  bjr  their  anthmv,  we  are  remitted  to 
in  1875,  the  assent  of  a  majoritj  of  the  the  laws  of  nentralitjr  as  understood 
members  of  the  institute  of  interna-  before  the  attempt  to  define  neutral 
tional  Uw,  present  at  the  Hague,  obligations  bj  municipal  or  by  con  Yen- 
Montague  Bernard,  8ir  Travers  Twiss,  tional  law.  Though  it  is  conceded  that 
and  Profressor  Lorimer,  opposed  their  munitions  of  war  may  be  sold  in  a  neu- 
adoption, — ^the  last  named  declaring  tral  country  to  be  used  against  a  nation 
that  the  three  ndes  oft  Washington,  as  at  peace  with  it,  and  though  a  ship 
well  as  the  American  and  foreign  en-  fitted  out  for  war  may  be  sent  across 
listment  acts  passed  under  the  infiu-  the  ocean  to  seek  a  purchaser,  it  is 
ence  of  the  same  ideas,  are  bad  in  contended  that  she  cannot  be  sold  at 
theory  and  inapplicable  in  practice.  home  to  a  belligerent.    There  can  be 

The  English  publicists — Sir  Robert  no  other  ground  on  which  to  rest  the 
Pbillimore,  in  his  Commentaries,  vol.  distinction  than  that  which  was  as- 
iif.,  and  Sir  Sherston  Baker,  in  his  somed  by  President  Washington's  ad- 
able  notes  to  Halleck's  Intemstional  ministration,  and  which  connects  itself 
Law,  vol.  ii.  p.  189— would  seem  not  with  the  well-reoognized  rule  forbid- 
to  diffi^r  from  their  countrymen  who  ding,  in  all  cases,  a  neutral  to  permit 
are  members  of  the  institute.  The  his  territory  to  be  used  as  the  basis  of 
latter  remarks  :  "  The  better  opinion  hostile  operaUons  whether  by  sea  or  by 
seems  to  be  that  oppressive  and  im-  land.  It  was  against  the  use  of  the 
practicable  obligations  would  be  im-  port,  not  against  the  sale  of  ships,  that 
posed  on  neutral  nations,  if  the  prin-  the  proclamation  of  1793  was  directed, 
dples  Bet  forth  as  the  basis  of  the  It  was  from  confounding  the  right  to 
award  and  the  interpretation  placed  build  and  sell  a  ship  of  war  in  a  neu- 
on  the  three  rulee  were  acceded  to  in  trai  port,  with  the  equipment  and  dis- 
futnre  cases."  patch  from  it  of  a  hostile  expedition, 

The  condition  of  belligerency  would  that  all  the  difficulty  has  arisen, 
be  infinitely  preferable  to  that  of  neu- 
trality as  defined  by  the  conference  of       The  prior  portions  of  this  note  are,  as 

Oeneva ;    and   the  due  diligence  pre-  I  have  stated,  by  Mr.  W.  B.  Lawrence, 

scribed    would    compel    the    United  I  have  discussed  the  question  at  large 

States,  whenever  they  were  neutrals,  in  my  Commentaries  <m  American  Law 

to  mainUin  a  naval  police  competent  (1884),  §§  118  et  eeq.,  244.        F.  W. 
to  cope  with  any  belligerent  foroesy 
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ABANDONMENT,  when  a  defence  to  attempt,  1865. 
ABANDONMENT  OF  DEPENDENTS,  1568  et  seq.  (see  Misconduct 

IN  Office). 
ABATEMENT  OF  NUISANCE,  97,  1426,  1498  h. 
ABDUCTION  AND  KIDNAPPING. 

Indictment  must  conform  to  statutory  conditions,  586. 

woman  in  such  case  may  be  a  witness,  587. 

indictment  must  be  in  county  of  offence,  588. 

original  actors  are  all  principals,  589. 

kidnapping  and  '*  inveiglement'*  specifically  indictable,  590. 

ignorance  no  defence  to  indictment  for,  88. 

when  with  consent  of  girl  abducted,  1756,  1765. 
ABERRATION,  homicide  through,  317-18,  820. 
ABETTOR,  constituents  of,  219. 
ABORTION. 

Producing  an  abortion  is  an  offence  at  common  law,  592. 

woman  a  witness  for  the  prosecution,  593. 

consent  no  defence,  594. 

otherwise  as  to  necessity,  595. 

non-pregnancy  no  defence  to  indictment  for  attempt,  596« 

nor  non-potency  of  agency,  182,  1881. 

indictxnent  must  be  special,  599. 

evidence  inferential,  598. 

all  concerned  indictable,  599. 

homicide  incidental  to,  816,  328,  890,  430. 

conspiracy  to  commit,  1364. 
ABSENCE,  proof  of,  in  bigamy,  1691. 

ABUSING  FEMALE  CHILDREN  (see  Rape,  Seduction). 
*»  ACCELERATING  DEATH"  is  homicide,  155  a. 
ACCESSARIES,  law  of  as  to  attempts,  198,  223. 

venue  in  case  of,  287. 
ACCESSARYSHIP. 
Statutory  Changes. 

Common  law  recently  modified  by  statutes,  205. 
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ACCESSARYSHEP— (con/intkjrf). 
Principals, 

PriDcipal  In  first  degree  is  actual  perpetrator,  206. 

presence  is  not  necessary  when  causal  connection  is  immediate ;  e,g,f  when 
agent  is  irresponsible,  207. 

accessary  before  the  fact  cannot  be  convicted  as  principal,  208. 

non-resident  party  may  be  liable  for  agent's  acts,  209. 

wife  not  ordinarily  co- principal  with  husband,  210. 

principals  in  the  second  degree  are  those  present  aiding  and  abetting,  211. 

mere  presence  does  not  involve  complicity,  21 1  a. 

capacity  to  execute  not  always  essential,  211  6. 

confederacy  must  be  real,  211  c. 

and  not  mere  sympathy,  211  d, 

if  principal  is  irresponsible,  indictment  should  not  be  for  aiding  and  abet- 
ting, 212. 

confederacy  with  constructive  presence  may  constitute  principal,  218. 

but  act  must  result  from  confederacy,  214. 

in  duels  all  are  principals,  215. 

persons  abetting  suicide  are  principals  in  murder,  216. 

persons  executing  parts  of  crime  separately  are  principals,  217. 

persons  outside  keeping  watch  are  principals,  218. 

an  abettor  must  be  near  enough  to  give  assistance,  219. 

persons  confederating  for  wrongful  purpose  are  chargeable  with  incidental 
felony,  220. 

distinction  between  two  degrees  only  essential  when  punishment  varies,  221 . 

conviction  of  principal  in  the  first  degree  not  a  condition  precedent  to  trial, 
of  principal  in  second  degree,  222. 

in  misdemeanors  all  are  principals,  223. 

and  so  as  to  treason  at  common  law,  224. 
Accessaries  before  the  Fact. 

Commanding  and  counselling  constitute  accessaryship  before  the  fact,  225. 

several  instigators  may  be  combined,  225  a. 

must  be  causal  connection,  226. 

silent  acquiescence  is  not  counselling,  227. 

countermanded  advice  does  not  implicate,  228. 

accessary  not  liable  for  collateral  crime,  229. 

relative  guilt  of  accessary  and  principal,  2S0. 

assistance  must  be  rendered  knowingly  and  really,  281. 

detectives  not  accessaries,  281  a. 

may  be  accessary  before  the  fact  to  manslaughter,  283. 

accessary  before  the  fact  need  not  be  originator,  238, 

quantity  of  aid  immaterial,  234. 

conditions  of  time  immaterial,  285. 

grade  of  guilt  not  necessarily  the  same,  286. 

conviction  of  principal  no  longer  a  prerequisite,  2S7. 

indictment  must  particularize  ofience,  238. 

808 


INDEX. 

ACCESSARTSHIP— (con/tntiecO. 

▼erdict  must  specify  grade,  239 

jurisdiction  of,  287. 

attempts,  240. 
Accessaries  after  the  Fact. 

An  accessary  after  the  fact  is  one  who  subsequently  assists  or  comforts  the 
felon,  241. 

knowledge  of  principars  guilt  is  essential,  242. 

wife  b  not  liable  as  accessary  248. 

conviction  of  principal  prtm^/acic  evidence  of  guilt,  244. 

indictment  must  be  specific,  945. 
Principal's  Liability  for  Agent, 

Where  the  agent  acts  directly  under  principal's  commands,  principal  lia- 
ble, 246. 

so  when  agent  is  in  line  of  principal's  business,  247. 

non-resident  principal  intra-territorially  liable,  248. 
Misprision. 

Misprision  of  felony  is  concealment  of  felony,  249. 
ACCIDENT,  how  far  a  defence,  169. 
ACCOMPLICE  (see  Accessary,  Decoy). 

ACQUIESCENCE  does  not  constitute  counselling  (see  Volenti  kon  fit 
Injuria),  227. 

when  a  defence  in  rape,  558-60,  577. 

when  defence  to  an  attempt,  189. 
ACT,  GUILTY,  causation  of  (see  Causal  Connection). 

responsibility  for  (see  Insanity). 
ADMIRALTY  JURISDICTION,  limits  of,  269-72. 
ADMISSIONS,  weight  of  in  proving  marriage,  1700. 
ADULTERATIONS,  when  indictable  at  common  kw,  1120. 

ignorance  of,  no  defence,  88. 
ADULTERER,  guilty  of  larceny  in  stealing  husband's  goods,  917. 

homicide  of,  459. 
ADULTERESS,  guilty  of  larceny  in  stealing  husband's  goods,  917. 
ADULTERY. 
Dejinition, 

Ecclesiastical  law  in  this  respect  part  of  common  law,  1717. 

by  Roman  law  aduhery  is  illicit  intercourse  with  married  woman,  1718. 

by  ecclesiastical  law  it  is  a  sexual  violation  of  the  marriage  relation,  1719. 

in  the  United  States  definition  varies  with  local  statutes,  1 720. 

when  statute  makes  "adultery  "  alone  indictable,  it  includes  both  sexes, 
1721. 

living  in  adultery  implies  continuous  living,  1721  a, 
Drfences. 

Divorce  is  a  defence,  1722. 

but  not  desertion,  1728. 

nor  want  of  consent  in  participant,  1724. 
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ADULTER  Y—(con/tnti«rf) . 

DOT  local  or  foreign  custom,  1725.  • 

Dor  **  honest  belief "  or  ignorance,  1726. 

nor  illusory  marriage  of  defendant,  1727. 
Indictment. 

Allegation  of  marriage  is  essential,  1 728. 

**  commit  adultery  "  is  a  sufficient  descripdoOi  1729. 

defendants  may  be  joined,  1730. 

fctenter  unnecessary,  1731. 
Evidence. 

Marriage  must  be  proved  as  in  bigamy,  1782. 

adultery  to  be  inferentially  proved,  1 733. 

confessions  admissible,  1 784. 

paramour  as  a  witness  for  defence,  1785. 

husband  and  wife  not  witnesses  at  common  law  against  each  other,  178G* 
Verdict. 

May  be  conviction  of  minor  offence,  1737. 

one  defendant  only  can  be  convicted,  1787  a. 
Attempts,  Solicitations. 

Attempt  to  commit  offence  indictable,  1788. 

when  solicitations  indictable,  179. 
ADVICE,  when  counselling,  228. 
AFFIDAVITS,  false,  when  perjury,  1269. 

forgery  of,  682. 
AFFRAY,  when  indictable,  1551. 
"AFORETHOUGHT,"  meaning  of,  808. 
*»AGAINST  THE  WILL,"  meaning  of  (see  Rape,  Robbebt). 
AGENT  (see  Principal). 

When  imputing  guilt  to  principal,  247. 

larceny  by,  960. 

embezzlement  by,  1049,  1054. 

meaning  of  term,  1053  a. 
AGENTS. 
BaileeSy  and  others  appropriating  Goods  received  bond  fide. 

Statute  covers  cases  of  trustees  or  agents  fraudulently  appropriating  goods 
received  hond  fide  for  principal,  1049. 

if  case  is  larceny  at  common  law,  prosecution  fails,  1050. 

officer  may  be  a  nomen  generalissimum,  1051. 

trustee  may  include  treasurer  of  bank,  1052. 

fraud  to  be  inferred  from  circumstances,  1058. 

agents,  1058  a. 

copartners  and  members  of  common  society  not  agents,  1054* 

'*  bailee  "  to  be  used  in  restricted  sense,  1055. 

person  not  capable  of  contracting  may  be  bailee,  1056. 

goods  need  not  have  been  received  from  prosecutor,  1057. 

conversion  must  be  inconsistent  with  bailment,  1058* 
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AGENTS— (conrtVMitf(0 . 

some  act  of  conversion  must  be  in  juriedlctiony  1059. 

indictment  must  conform  to  statute,  1060. 

special  conditions  of  particular  statutes  must  be  satisfied,  1061. 

at  common  law,  indictment  for  larceny  is  not  enough,  1062. 

evidence  inferential,  1062  a. 
AGENTS'  CRIMES,  when  imputable  to  principal,  278-9,  280. 

when  personally  responsible,  94  a. 
AGGRAVATED  ASSAULTS,  enumeration  of,  640  a  et  $eq. 
ALABAMA,  distinctive  views  as  to  statutory  homicide,  S77,  note. 
ALABAMA  CASE,  effects  of  arbitration  as  to,  1901-5. 
ALCOHOL,  homicide  through  negligent  administering  of,  847. 
ALIENABLE  RIGHTS,  when  to  be  waived,  148. 
ALIENS,  when  indictable  for  treason,  1806. 

when  indictable  in  country  of  arrest,  281. 
ALIENS  ABROAD,  how  far  responsible  to  us,  284. 
ALLEGIANCE,  meaning  of,  1797. 

local,  when  ground  of  prosecution,  282. 
ALLUREMENTS,  not  attempts,  179. 
ALMS-HOUSE  KEEPER,  may  correct  inmate,  685. 
ALTERATIONS  OF  DOCUMENT,  may  be  forgery,  676. 
ALTERNATIVE  MALICE,  111. 
AMBASSADORS,  privileges  of,  282,  1899. 
AMENTIA,  efiect  of,  84. 

AMERICAN  VESSELS,  jurisdiction  over,  270  ei  seq. 
ANIMAL,  malicious  mischief  to,  1067,  1072,  1082  c^. 
ANIMALS,  when  the  subject  of  larceny,  869. 

dangerous,  homicide  through,  857. 
ANIMUS  FURANDI  (see  Larceny). 
ANODYNES,  effect  of,  as  a  defence,  66. 
ANSWERS  IN  CHANCERY,  how  proved,  1309. 
APARTMENT,  burglary  in  (see  Burglary). 
APOTHECARY,  responsible  for  negligent  homicide,  866-8. 
APPARENT  ATTACK,  when  a  defence,  498,  606. 
APPARENT  MEANS,  when  indictable,  188. 
APPRENTICE,  may  be  corrected  by  master,  684. 

misconduct  to,  1563  et  seq, 
ARDENT  SPIRITS  (see  Intoxicating  Liquors). 
ARMS,  DANGEROUS,  when  wearing  indictable,  1558,  1557. 
ARMY,  laws  governing,  294. 
ARREST,  homicide  during,  402,  414,  429. 
ARREST,  ILLEGAL,  may  be  resisted,  648. 
ARSON. 

Burning  J  what  constitutes,  826. 
Intent f  must  be  malicious,  829. 

to  be  inferred  from  facts,  831. 
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ARSON— (c(m/inu€(f). 
Property  burned^  833. 

inclades  house  and  contigaous  warebouse,  833. 
barn,  884. 

but  not  deserted  or  unfinished  dwelling,  835. 
Ownerships  886. 
Indictment^  839. 

Burning^  with  intent  to  defraud  insurers,  848,  1894. 
Attempts^  844. 
ARTISTIC  CRITICISM,  when  indictable,  1640. 
ASPORTATION  (see  Larceny),  928,  930. 
ASSAULT. 
An  assault  is  an  apparent  violent  attempt  to  do  hurt  to  another j  60S. 

there  must  be  some  movement  towards  physical  violence,  604. 

frustration  no  defence,  605. 

apparent  ability  to  hurt  sufficient,  606. 

conditional  threat  of  force  may  be  an  assault,  607. 

assault  on  a  mass  of  people  is  assault  on  the  individuals,  608. 

intent  not  necessary,  608  a. 

assault  may  be  inferred  from  facts,  609. 

administering  poison  may  be  an  assault,  610. 

violence  provocative  of  a  breach  of  the  peace  may  be  an  assault,  611. 

and  so  of  injurious  physical  attempts  on  persons  ignorant  of  act,  612. 

wrongful  abuses  of  authority  may  be  assaults,  613. 

apparent  effect  must  be  injurious,  614. 

no  defence  that  act  was  secret,  615. 

all  concerned  are  principals,  61 6. 

any  tactual  application  of  force  is  a  battery,  617. 
Defence. 

Pendency  of  civil  prosecution  no  defence,  618. 

nor  are  words  of  provocation,  619. 

otherwise  as  to  misadventure  and  casus,  620. 

attacks  on  property  may  be  forcibly  repelled,  621. 

intruders  may  be  expelled  from  depot  or  other  grounds,  622. 

passenger  disobeying  rules  may  be  expelled  from  car,  623. 

persons  refusing  to  leave  may  be  expelled  from  house,  624. 

inn-keeper  has  this  right  as  to  visitors,  625. 

and  so  has  person  controlling  cemetery,  626. 

agent  may  eject  trespassers,  627. 

prior  assault  a  defence,  628. 

defence  of  relative  is  in  like  manner  justifiable,  629. 

exercise  of  legal  right  is  no  sufficient  provocation,  680. 

peace  and  other  officers  may  use  force,  630  a. 

parents  have  right  of  proper  correction,  631. 

and  so  have  school- masters,  632. 

husband  at  common  law  may  coerce  wife,  638. 
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ASSAULT— (conftntttfrf). 

so  of  master  as  to  servant,  and  so  as  to  officer  of  justice,  634. 

alms  and  poor-house  keepers  may  restrain  inmate,  635. 

assent  a  defence,  636. 
Indictment  and  Verdict. 

Enough  to  aver  assault  on  designated  party,  687. 

all  concerned  are  principals,  638. 

when  double  blow  is  given  both  parties  struck  may  be  joined,  689. 

battery  may  be  discharged  as  surplusage,  640. 
Assaults  tpiih  Felonious  Intent* 

Classified  by  statute,  640  a. 

intent  to  kill  essential  to  indictments  for  assaults  with  intent  to  murder,  641. 

defendant  may  be  convicted  of  minor  offence,  but  not  in  cases  of  merger, 
641  a, 

there  must  be  apparent  ability  to  consummate  attempt,  642. 

touching  not  necessary  to  offence,  648. 

in  indictment  particularity  of  specification  is  not  required,  644. 

right  of  self-defence  same  as  in  homicide,  645. 

indictment  must  conform  to  statute,  645  a. 

offence  a  misdemeanor  and  divisible,  645  b. 

all  parties  indictable,  645  c. 
Assaults  with  Dangerous  Weapons, 

Made  indictable  by  statute,  645  d» 
Assaults  on  Officers  when  in  Execution  of  Duty, 

Illegal  official  action  may  be  forcibly  resisted,  646. 

oppressed  party  in  such  case  not  confined  to  a  resort  to  law,  647. 

to  justify  arrest  process  must  be  legal,  and  must  be  notified,  648. 

ignorance  a  defence  to  indictment  for  resistance,  649. 

indictment  need  not  set  forth  process  in  detail,  650. 

municipal  and  police  officers  under  same  sanctions,  651. 

and  so  of  officers  charged  with  process,  652. 

officers  are  entitled  to  call  in  aid,  652  a. 
Assault  in  other  Relations, 

when  a  defence  to  homicide,  456,  472. 

conspiracy  to  commit,  1354. 

with  intent  to  ravish,  576. 

on  foreign  ministers,  1899. 

on  crew,  1871  et  seq, 
ASSEMBLY,  unlawful,  when  indictable,  1535. 
ASSENT,  a  defence  to  assault,  636. 

when  a  defence  in  other  cases,  141  et  seq.  (see  Consekt). 
ASSIGNEE,  larceny  by  (see  Larceny),  971. 
ASSIGNMENTS,  fraudulent,  1240. 
ASSISTANCE,  effect  of,  in  committing  crime,  211. 

responsibility  for  (see  Accessary),  231. 
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ATHLETIC  SPORTS. 

Prize-fighters  liable  for  maiwljinghter  io  cases  of  noD-malicioQS  killing,  371. 

and  so  of  participants  in  unlawful  sports,  372. 

but  not  so  in  lawful  athletic  sports,  373. 

in  practical  jokes  respoosibilit^r  attaches,  373  a. 
ATTEMPTS. 
Offence  Generally* 

An  attempt  is  an  unfinished  crime  indictable  at  common  law,  173. 

mere  words  do  not  constitute  an  attempt,  174. 

not  an  offence  to  attempt  to  commit  a  non-indictable  offence ;  attempts  to 
commit  suicide  when  indictable,  175. 

attempt  at  negligence  not  indictable ;  intent  is  necessaij  to  offence,  1 76. 

and  so  of  attempts  at  police  offences,  177. 

attempt  must  have  causal  relation  with  act,  178. 

solicitations  not  indictable,  179. 

mere  preparations  not  indictable  as  attempts,  180. 

the  attempt  must  have  gone  so  far  that  the  crime  would  haye  been  com- 
pleted but  for  extraneous  intervention,  181. 

means  must  be  apparently  suitable,  182. 

if  means  are  apparently  and  absolutely  unfit,  there  can  be  no  attempt, 
183. 

must  be  apparent  physical  capacity,  184. 

need  not  be  capability  of  success,  185. 

must  be  probable  object  within  reach,  186. 

abandoned  attempts  not  indictable,  187. 

where  attempt  is  resisted,  it  may  be  independently  tried,  thoogh  consum- 
mation is  yielded  to,  188. 

acquiescence  through  fraud  or  incapacity  no  bar,  189. 
Indictment, 

In  indictments  for  attempts  the  laxity  permitted  in  assaults  will  not  be 
maintained,  190. 

nor  do  statutory  rulings  affect  question  at  common  law,  191. 

indictment  must  aver  circumstances  of  attempt,  192. 

cumulation  of  facts  not  duplicity,  193. 
Jurisdiction. 

Attempts  cognizable  in  place  of  consummation,  195. 
Evidence, 

Intent  to  be  inferred  from  facts,  196. 

adaptation  makes  k  prima  facie  case,  197. 
Principals  and  Accessaries. 

All  confederates  are  principals,  198. 
Verdict. 

At  common  law  no  conviction  of  attempt  on  indictment  for  consummated 
crime,  199. 
Punishment, 

Punishment  should  be  less  than  that  of  consummated  crime,  200. 
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ATTEMPTS  AT  ARSON,  844. 

ATTEMPTS  AT  BURGLARY  (see  Burglary). 

ATTEMPTS  AT  CHEATS  BY  FALSE  PRETENCES. 

In  false  pretences  by  statute,  conviction  may  be  had  of  attempt  under 
indictment  for  complete  offence,  1229. 

conviction  may  be  had  irrespective  of  prosecutor's  prudence,  1230. 

may  be  attempt  when  only  credit  is  obtained,  1231. 

question  of  attempt  is  for  jury,  1232. 

general  character  of  instrument  must  be  designated,  1283. 

means  of  attempt  must  be  averred,  1284. 
ATTEMPTS  AT  FELONY,  how  far  qualifying  statutory  homicide,  887. 
ATTEMPTS  AT  MURDER,  see  178  et  teq.^  641  et  teq.  (see  Attempts, 

Assaults). 
ATTEMPTS  AT  PERJURY,  1828. 
ATTEMPTS  TO  SUBORN.     Dissuading  Witness  from  appearing. 

Attempts  at  subornation  are  indictable,  1332. 

and  so  of  dissuading  witness  from  attending,  1838. 
ATTORNEY,  indictable  for  embezzlement,  1049. 
AUCTION,  public  conspiracy  to  affect,  1370. 
AUTREFOIS  ACQUIT,  in  case  of  liquoivselling,  1508. 

«*  BAILEE." 

Meaning  of  term,  1056. 

larceny  by  (see  Largent),  968. 
BAILEES,  embezzlement  by  (see  Embezzlement). 
BAILMENT,  effect  of,  in  Uirceny,  968. 
BAKER'S  TALLY,  may  be  forged,  681. 
BANK,  charter  of,  how  to  be  proved,  716. 

how  to  be  pleaded,  741. 
BANK  NOTES,  false,  when  public  cheats,  1128. 

when  the  subjects  of  forgery,  682,  698. 
BANKRUPT,  perjury  by  (see  Perjury). 
BANKRUPT  ACTS,  conspiracy  to  defraud  indictable,  1851. 
BANKRUPTCY,  fraudulent,  1289. 

BARBAROUS  COUNTRIES,  consular  jurisdiction  in,  278. 
BARN,  may  be  subject  of  arson,  884. 

meaning  of  term,  797  a. 
BARE  CHARGE,  nature  of  in  krceny,  956-958. 
BARRATOR,  COMMON,  when  indictable,  1444. 
BASTARD  CHILD,  concealing  death  of,  600. 
BASTARDY  (see  Fornication). 
BATTERY  (see  Assault). 
BATTLE,  homicide  in,  responsibility  for,  810. 
BAWDY-HOUSES  (see  Disorderly  Houses),  1449. 
BEASTS,  larceny  of  (see  Larceny). 

malicious  mischief  to,  1067,  1082  d, 
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BEER,  wbenm  intozicatii^  drink,  1505 
BEES,  when  subjects  of  Urcenj,  869,  871. 
BEGGING  LETTERS,  maj  be  a  false  pretence,  115S. 
BELIEF,  HONEST,  when  a  defence  to  homicide,  491. 

when  a  defence  in  other  cases,  S4-88 
BELLIGERENT  INSURGENTS,  not  indictable  for  tressoD,  1799. 
BELLIGERENTS,  at  sea,  not  fnrates,  186(t. 
how  far  subjects  of  penal  discipline,  283. 
when  ezcosable  by  orders,  95,  283,  310. 
BELLIGERENT  SEIZURE,  not  lazceny,  890. 
BESTIALITY  (see  Sodomy). 
BETTING,  when  indictable,  1467  a,  1848  b. 
BETTING,  ignorance  no  defence  to  indictment  for,  88. 

conspiracy,  to  cheat  by,  1371. 
BEYOND  SEAS,  meaning  of,  1691. 
BIGAMY  AND  POLYGAMY. 
Effect  of  Place  of  First  Marriage. 
Ordinarily  marriage  valid  by  lex  loci  contractuM  is  valid  ererywhere,  1683. 
bot  not  so  as  to  conTerse,  1684. 
Effect  of  Time  and  Place  of  Second  Marriage. 

Offence  indictable  in  place  of  offence,  1685. 
TTiird  Marriage  during  Second  Bigamous  Marriage. 

Third  marriage  after  second  void  marriage  may  not  be  bigamy,  1686. 
Accessaries. 
If  a  misdemeanor,  all  concerned  are  principals,  1687. 
hence  person  marrying  bigamous  person  is  principal,  1688. 
When  Second  Marriage  was  Void  or  Voidable. 

No  defence  that  bigamous  marriage  was  independently  voidable,  1689. 
Where  First  Marriage  was  Voidable. 

No  defence  that  first  marriage  was  voidable,  1690. 
Parties  Beyond  Seas  or  Absent. 

Exception  of  beyond  seas  does  not  apply  to  cases  where  offender  knows 

of  continuous  life  of  absentee,  1691. 
exception  as  to  other  absence  only  applies  fo  cases  where  there  is  no 

knowledge  of  such  life,  1692. 
exception  does  not  apply  to  party  deserting,  1693 
Consummation  not  necessary ,  1694. 
Intermediate  Divorce. 
Yalid  divorce  from  first  marriage  is  a  defence,  1695* 
honest  belief  in  a  divorce  no  defence,  1695  a. 
Evidence. 

Proof  of  Marriage* 
In  bigamy  prior  marriage  has  to  be  proved  beyond  reasonable  doubt,  1996. 
consensual  marriage  valid,  1697. 
lex  fori  determines  as  to  requisites,  1698. 
internationally  marriage  may  be  proved  by  parol,  1699. 
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BIGAMY  AND  VOLT  GAMY -^(continued). 

where  prior  consensual  marriage  is  set  up,  it  should  not  be  rested  on  a 
mere  confession,  1700. 

of  foreign  marriages  registry  is  best  evidence,  1701, 

prior  invalid  marriages  may  be  ratified,  1702. 
Proof  of  Death  or  Divorce  of  First  Husband  or  Wife,  1708. 

Death,  if  occurring  within  seven  years,  must  be  substantively  proved, 
1704. 

divorce  to  be  proved  by  record,  1 704  a. 

honest  belief  in  death  within  that  time  no  defence,  1705. 

presumption  of  continuance  of  life  depends  on  circumstances,  1706. 

afler  seven  years,  burden  is  on  prosecution  to  prove  knowledge  by  defen- 
dant, 1708. 
Witnesses. 

When  first  marriage  is  proved,  second  wife  is  a  witness,  1709. 

other  witnesses  admissible  to  prove  marriage,  1710. 
Indictment, 

Second  marriage  must  appear  to  be  unlawful,  1711. 

variances  as  to  second  marriage  are  fatal,  1712. 

exceptions  in  statute  need  not  be  negatived,  1718. 

first  marriage  must  be  averred,  1714. 
Religious  Privilege  no  Defence, 

No  defence  that  polygamy  was  a  religious  privilege,  1716. 
BILL  OF  PARTICULARS,  when  granted,  1048,  1628. 
BILLIARD  ROOMS,  when  nuisances,  1468,  1465  a. 

when  gaming,  1468. 
BILLS  OF  EXCHANGE,  subjects  of  foigery,  682. 

subjects  of  false  pretences,  1195. 

when  subjects  of  larceny,  876-7. 
BIRTH,  in  infanticide,  a  question  of  fact,  446. 
BLACKMAILING,  1664. 
BLASPHEMOUS  LIBELS,  1606. 
BLASPHEMY,  when  indictable,  1481-2,  1448,  1605. 
BLOWS,  when  a  defence  to  homicide,  467. 
BOATS,  ofiences  in,  venue,  290. 
"  BODY  SNATCHING,"  1432  a. 
BOND,  subject  of  foxgery,  682. 

of  larceny,  876. 
BORROWING  is  not  larceny,  886. 
BOWLING  ALLEYS,  when  nuisances,  1462^. 
BOXING  MATCHES,  death  through,  872-8. 

indictability  of,  1466  a. 
BOY,  capacity  of,  to  commit  rape,  661. 
'*BRAG,"  not  a  false  pretence,  1155,  1198. 
BRAWLERS,  COMMON,  when  indictable,  1448 
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BREACHES  OF  THE  PEACE,  conspiracies  to  commit,  1353. 

when  indictable,  1535. 
BREACH  OF  PRISON. 

Prison  breach  is  a  forcible  departure  from  custody,  1672. 

ofience  extends  to  escape  from  civil  process,  1678. 

enough  if  process  be  regnlar,  1674. 

custody  of  any  kind  is  enough,  1675. 

attempt  is  indictable,  1676. 

law  of  principal  and  accessary  applies,  1677. 

voluntary  escape  is  indictable,  1678. 

necessity  a  defence,  1679. 
BREAKING  IN  BURGLARY  (see  Burglary). 
BRIBERY. 

Bribery,  or  attempt  at  bribery,^s  a  misdemeanor  at  common  law,  1857. 

corroboration  required  to  convict  (see  Corruption,  Elections,  Mis* 
CONDUCT  IN  Office),  1859. 
BRICK.MAKING,  when  a  nuisance,  1412. 
BROTHER,  neglect  by,  1563. 

assistance  by,  in  self-defence,  479. 
BUGGERY  (see  Sodomy), 
building,  when  a  nuisance,  1412. 
BULK,  breaking  of,  when  larceny,  967. 
BURDEN  OF  PROOF  in  insanity,  60. 
BURGLARY. 
Breaking. 

Definition,  758. 

breaking  must  be  actnal  or  constrnctiTe,  759. 

breaking  an  outside  disconnected  gate  is  not  burglary,  760. 

and  so  of  detached  outer  covering  to  window,  761. 

breaking  an  inside  room  b  burglary,  762. 

and  so  though  defendant  is  guest  at  the  inn,  763. 

breaking  chest  or  trunk  is  not  burglary,  764. 

entrance  by  trick  may  be  a  breaking,  765. 

and  so  of  entrance  by  conspiracy  with  servant,  766. 

locks  or  nails  not  a  necessary  protection,  767. 

entrance  by  chimney  is  breaking,  768. 

but  not  entering  through  aperture  in  wall,  or  open  door,  769. 

nor  entering  by  assent,  770. 

breaking  out  of  house  is  not  burglary  at  common  law,  771. 

owner's  opening  produced  by  fnght  is  no  defence,  772. 
Entry. 

Need  not  be  simultaneous  with  breaking,  773. 

but  without  entry  breaking  is  not  enough,  774. 

entrance  of  hand  sufficient,  775. 

and  so  of  discharging  gun,  776. 

and  so  of  entrance  by  chimney,  777. 
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BURGLARY— (con<tnu«rf). 

but  not  so  of  boring  hole,  778. 

nor  of  taking  money  without  entry,  779. 

some  entrance  must  be  effected,  780. 
Dwelling-house. 

Dwelling-house  is  a  house  in  which  occupiers  usually  reside,  781. 

church  edifice,  782. 

it  is  burglary  to  break  into  an  out-building  which  is  appurtenant  to  dwell- 
ing-house, 783. 

house  not  yet  occupied  not  the  subject  of  burglary,  784. 

nor  building  casually  used,  785. 

otherwise  as  to  building  occupied  by  executors,  786. 

''chambers*'  and  ''lodging-rooms"  may  constitute  a  dwelling,  787. 

and  so  of  apartments  in  tenement  houses,  788. 

and  so  of  permanent  tents  and  log  cabins,  789. 

occupation  by  servant  may  be  occupation  of  master,  790. 

not  necessary  that  some  one  should  be  at  the  time  in  the  house,  791. 
Definition  of  Statutory  Terms. 

"  Shop"  is  a  place  for  the  sale  of  goods,  792. 

"warehouse"  is  a  place  for  business  storage,  793. 

"storehouse"  is  a  place  for  family  as  well  as  business  storage,  794. 

"  store"  is  a  place  for  keeping  and  sale  of  goods,  795. 

"counting-house"  is  a  building  where  accounts  are  kept,  796. 

"out-houses"  are  buildings  in  proximate  relation  to  building  in  chief,  797. 
Ownership, 

Occupier  is  to  be  generally  regarded  as  owner,  798. 

and  so  of  servant  who  occupies  at  a  yearly  rent,  799. 

house  occupied  by  married  woman  to  be  laid  as  husband's,  800. 

public  building  may  be  described  as  property  of  occupant,  801. 

transient  guests'  chambers  are  to  be  laid  as  the  landlord's  dwelling ;  other- 
wise with  permanent  guests,  802. 

permanent  apartments  are  dwellings  of  occupants,  80S. 

possession  is  sufficient  if  as  against  bnrglars,  804. 

owner  may  be  indicted  for  burglary  in  his  lodger's  apartments,  805. 
Time. 

Breaking  must  be  in  night-time,  806. 

night  is  from  twilight  to  twilight,  807. 

time  is  to  be  inferred  from  facts,  808. 

time  as  defined  by  statute,  809. 
Intention. 

Felonious  intention  must  be  averred  and  proved,  810. 

is  to  be  inferred  from  facts,  811. 

but  need  not  have  been  executed,  812. 

possession  of  stolen  goods  sustains  inference  of  burglary,  818. 
Indictment. 

Proper  technical  terms  should  be  used,  814. 
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house  must  be  averred  to  be  dwelling-house,  815. 

ownership  must  be  correctly  stated,  816. 

offence  must  be  averred  to  have  been  in  the  night,  817. 

intent  to  commit  felonj  must  be  averred,  81 8. 

defendant  may  be  convicted  of  burglary  and  acquitted  of  larceny,  or  the 
converse,  819. 

goods  intended  to  be  stolen  need  not  be  specified,  820. 

counts  varying  facts  may  be  introduced,  821. 
Attempts. 

Attempts  at  burglary  are  indictable  at  common  law,  822. 
BURIAL,  neglect  of  indictable,  1482  a. 

conspiracy  to  prevent,  1865. 

violation  of  rights  of,  1432  a. 
BURNING  (see  Arson). 
BUSINESS,  OFFENSIVE,  when  indictable,  14S8. 

CANDIDATES,  criticism  on,  when  libellous,  1637. 
CANON  LAW,  rule  as  to  marriage,  1697. 
CAPITAL  PUNISHMENT,  homicide  by,  608 
CAPTAIN  OF  VESSEL. 

Confining,  1881. 

power  of  corporal  punishment,  1871,  1872. 

forcing  seamen  on  sl^ore  by,  1886. 

indictable  for  negligent  homicide,  837,  852,  374. 
CARELESS  DRIVING,  homicide  by,  353,  354,  355. 
CARELESSNESS  (see  Neoligemge),  169. 
CARNAL  KNOWLEDGE  (see  Rape),  550  et  seg. 

of  children,  578. 
CARRIAGES,  offences  in,  venue,  290. 
CARRIER,  may  be  convicted  of  embezzlement,  1058. 

embezzlement  by,  1827. 
CARRIERS  (see  Embezzlement,  Larcekt). 
CASHIER  (see  Embezzlement),  1051. 

of  national  bank,  jurisdiction  over,  266. 
CASTRATION,  a  mayhem,  581-583. 
CASUS,  how  far  a  defence,  169. 

how  affecting  causation,  169. 
CATTLE,  malicious  injury  to,  1067,  1072,  1082  d. 

when  subjects  of  larceny  (see  Larceny),  871. 

larceny  of,  when  astray,  86  S. 
CAUSAL  CONNECTION  BETWEEN  OFFENDER  AND  OFFENCE. 

The  will  causes  whatever  effect  it  cooperates  in  producing,  152. 

a  cause  is  that  which  turns  the  balance,  153. 

other  conditions  cooperating  do  not  affect  the  responsibility  of  one  who 
operates  with  these  conditions,  154. 
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CAUSAL  CONNECTION,  Etc.— (con/mt/c^O. 

otherwise  when  subsequent  conditions  occur  to  vary  result,  155. 

accelerating  death  of  dyin^,  homicide,  155  a. 

omission  to  perform  legal  duty  indictable,  and  so  of  a  party  exposing  help* 
less  persons,  156. 

when  death  is  negligently  induced  by  a  physician's  misconduct,  assailant 
is  not  responsible,  157. 

medical  man  may  be  in  such  cases  responsible,  158. 

no  defence  that  death  was  caused  by  disease  induced  by  wound,  159. 

interposition  of  responsible  will  breaks  causal  connection,  160. 

causation  not  broken  by  irresponsible  intermediate  agent,  161. 

concurrent  negligence  of  another  no  defence,  162. 

injured  party's  contributory  negligence  may  break  causal  connection,  163. 

contributory  negligence  no  defence  when  the  result  of  fright  caused  by 
defendant's  misconduct,  164. 

prior  negligence  of  party  injured  no  defence  if  defendant  by  proper  caution 
could  have  avoided  injury,  165. 

persons  leaving  dangerous  agencies  where  they  are  likely  to  be  uncon- 
sciously meddled  with  responsible  for  the  consequences,  166. 

causation  not  necessarily  physical,  167. 

to  negligent  causation  not  necessary  that  damage  should  have  been  fore- 
seen, 168. 

responsibility  ceases  when  cclsus  intervenes,  169. 

in  homicide  death  must  be  imputable  to  defendant,  809  a. 
CEMETERY,  may  be  protected  from  intruders,  626. 
CHALLENGE  TO  FIGHT  DUEL.. 

Sending  challenge  is  a  misdemeanor  at  common  law,  1768. 

by  statute  specific  penalities  are  inflicted,  1769. 

the  combat  must  be  premeditated,  1770. 

deadly  weapons  must  be  intended,  1771. 

challenge  must  be  for  satisfaction  of  honor,  1772. 

persons  provoking  challenge  are  indictable  at  common  law,  1778. 

no  defence  that  duel  was  to  be  fought  extra- territorially,  1774. 

all  concerned  are  principals,  1774  a. 
Indictment. 

Challenge  need  not  be  specially  pleaded,  1775. 

statute  must  be  followed,  1776. 
Evidence. 

Challenge  may  be  inferred  from  facts,  1777. 

admissions  of  seconds  are  evidence,  1778. 
CHAMBERS,  burglary  in  (see  Burglary),  787. 
CHAMPERTY,  as  a  common  law  offence,  1858. 
''CHANCE,"  essential  to  gaming,  1465  a. 
CHANCE-MEDLEY,  806. 
CHANCERY,  answers  in,  how  proved,  1809. 
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CHARACTER  FOR  TRUTHFULNESS,  admissible  for  defence  in  per- 

jury,  1827. 
CHARACTER  OF  DECEASED,  when  an  element  in  homicide,  488  et  seq. 
CHARITY,  omissions  of,  resulting  fatally,  how  far  imputable,  329,  330^  1563 
et  seq. 

omissions  of,  generally  not  indictable,  182. 
CHARTER,  when  defence  to  indictment  for  obstructing  highway,  1484. 

no  defence  to  nuisance,  1424. 
CHARTER  OF  BANK,  how  to  be  proved,  716. 

how  to  be  pleaded,  741. 
CHASTISEMENT,  undue,  homicide  through,  374. 
CHASTITY,  essential  to  indictment  for  seduction,  1757. 

defence  of  (see  Homicide,  Rape). 
CHASTITY  OF  ANOTHER,  homicide  in  defence  of,  459,  460 
CHATTELS  (see  Larceny). 
CHEAT,  conspiracy  to  commit,  1347. 
CHEATS. 
Cheats  at  Common  Law, 

Cheats  affecting  public  justice  are  indictable,  1117. 

and  so  of  cheats  by  false  tokens  and  devices  calculated  to  affect  public 
1118. 

but  not  by  short  weight  without  false  token,  1119. 

adulterations  must  be  latent,  directed  to  public  in  general,  1120. 

cheats  by  public  false  news  may  be  indictable,  1121. 

and  so  of  false  dice,  1 122. 

and  so  of  false  notes  calculated  to  affect  public  at  large,  1123. 

and  so  of  false  personation,  1124. 

and  so  of  fabe  stamps  and  trade-marks,  and  author's  name,  1125. 

but  not  cheats  whose  falsity  is  not  latent  and  addressed  to  the  public  at 
large,  1126. 

false  pretences  not  cheats,  1126. 

nature  of  distinction  between  public  and  private  cheats,  1127. 

when  only  possession  is  obtained,  offence  may  be  larceny,  1127  o. 

indictment  for  public  cheat  need  not  name  party  cheated,  1128. 

mode  of  cheating  should  be  specified,  1129. 
Statutory  Cheats  hy  False  Pretences  (see  False  Pretekces). 
CHICKENS,  malicious  mischief  to,  1067,  1082  d. 
CHILD,  may  be  corrected  by  parent,  681,  1563. 

killing  of  (see  Homicide). 

negligent  homicide,  through  parent,  331,  359. 

carnal  abuse  of  (see  Rape). 

command  of  parent  no  defence,  94  o. 
CHILD,  BASTARD,  concealing  death  of,  600. 
CHILD-BED,  sacrifice  of  life  in,  510. 
CHILD'S  CLOTHES,  how  laid,  947. 
CHILDREN  (see  Infants),  67. 
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CHINESE  LANGUAGE,  when  to  be  translated,  780. 
CHLOROFORM,  unconsciousness  through,  66,  562. 
CHOSES  IN  ACTION,  when  subjects  of  larceny,  876. 
CHRISTIANITY,  how  far  part  of  the  common  law,  20,  1605. 
CHUJICH. 

breaking  into,  when  burglary  (see  Bukglabt). 

services,  disturbance  of,  1556  a. 
CHURCH  COURTS,  when  entitled  to  administer  oath,  1260. 
CHURCHES,  laws  as  to  seUing  liquor  near,  1512  a. 
CIDER,  when  intoxicating,  1505. 
CITIZENS  ABROAD,  jurisdiction  over,  271. 
CIVIL  ARRESTS,  homicide  during,  408,  414,  429. 
CIVIL  PROCESS,  may  be  concurrent  with  criminal,  862. 
CIVIL  RIGHTS,  conspiracy  to  impair,  1856  b. 
CIVIL  SUIT,  no  defence  to  assault,  618. 

when  a  suspension  to  perjury,  1824. 
CLAIM  AGENT,  misconduct  by,  1568. 
CLAIM,  FALSE,  on  government,  1164  a. 
CLAIM  OF  RIGHT,  defeats  larceny,  884. 
CLERK,  larceny  by,  960. 

embezzlement  by  (see  Ehbezzlehekt). 

meaning  of  term,  1021. 
CLUB,  gaming  or  selling  liquor  in,  1465  h,  1519  a. 
COAL,  continuous  stealing  of,  981. 

whether  furnishing  a  breach  of  neutrality,  1907. 
"COCK-FIGHTING,"  when  indictable,  1465  a. 
CO-CONSPIRATORS,  responsible  for  each  other's  acts,  1405. 

declarations  of,  1406. 
COERCION,  when  a  defence,  94. 

when  a  defence  to  a  married  woman,  78* 

when  to  servant  or  child,  942. 

when  a  provocation,  481. 
COFFINS,  may  be  subjects  of  larceny,  868,  987. 
COHABITATION,  ILLICIT. 

Offence  most  be  continuous  and  lewd,  1747. 

statutes  must  be  followed  in  indictment,  1748. 

proof  is  inferential,  1748  a. 
Incest 

1b  an  offence  at  common  law,  1749. 

constituents  of  offence  must  be  made  out,  1750. 

may  be  conviction  of  an  indictment  for  major  offence,  1751. 

scienter  is  essential,  1752. 

relationship  provable  by  admissions,  1758. 
*^  MiscegeniUion**  is  Statutory  Offence^  1754. 
COIN,  mode  of  describing,  721,  748,  761. 
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COINING,  when  indictable,  748. 

COLLATERAL  INJURY,  irhen  indictable  (see  Forgery),  119, 
COLLATERAL  MOTIVES  as  defence,  119. 
COLLATERAL  OFFENCES,  liability  for,  218,  220. 
COLLECTOR,  indictable  for  embezzlement,  1063. 
COLLEGES,  laws  as  to  selling  liquor  near,  1512  a. 
COMBINATIONS  (see  Conspiracy). 
COMBINATIONS  to  affect  labor,  1366. 

to  affect  the  market,  1369. 

to  affect  wages,  1366-67. 
COMBUSTIBLE  COMPOUNDS,  when  nuisance,  1441. 
COMFORT,  offences  against  (see  Nuisance). 
"  COMFORTING"  offender,  responsibility  for,  241. 
COMMAND,  when  a  defence,  94  et  seq.  (see  Coercion). 
COMMERCIAL  AGENCIES,  when  privileged,  1633. 
COMMERCIAL  PAPER,  subject  of  forgery,  682. 
COMMERCIAL  TRAVELLER,  when  guilty  of  embezzlement,  1021. 
COMMON  BARRATOR,  when  indictable,  1444. 
COMMON  BRAWLERS,  when  indictable,  1443. 
COMMON  CARRIER,  when  guilty  of  larceny,  964. 
COMMON  LAW,  how  far  binding  in  the  United  States,  16  a. 

how  far  a  rule  in  the  United  States  courts,  253. 
COMMON  LAW  JURISDICTION,  none  in  federal  courts,  268. 
COMMON  LEWDNESS,  when  indictable,  1446. 
COMMON  NUISANCE  (see  Nuisance). 
COMMON  SCOLDS,  indictable  at  common  law,  1442. 
"COMMON  SELLER  OF  LIQUORS,"  meaning  of,  1502. 
COMPLEXITY  OF  MOTIVE,  119. 
COMPOUNDING  CRIMES,  when  indictable,  1659. 
COMPROMISE  VERDICTS,  in  murder,  may  be  sustained,  891. 
COMPULSION,  when  a  defence,  94. 

CONCEALED  WEAPONS,  wearing,  when  indictable,  1667. 
CONCEALING  DEATH  OF  BASTARD  CHILD,  600. 
CONCEADMENT  of  offender,  responsibility  for,  241. 
CONCURRENT  JURISDICTION  (see  Conflict  op  Jurisdictions). 
CONDITIONS,  distinguishable  from  causes,  152,  178. 
CONDUCT,  when  a  false  pretence,  1170. 

CONDUCTOR  OF  RAILROAD,  responsible  for  negligent  homicide,  837, 
S47-8,  850. 

power  to  arrest  passengers,  487,  628. 
CONFEDERACY,  with  constructive  presence,  may  constitute  principal,  218. 

but  act  must  result  from  confederacy,  214. 
CONFEDERATES,  all  responsible,  220. 
CONFESSIONS,  weight  of,  in  proving  marriage,  1700. 

in  adultery,  1784. 
CONFINING  MASTER  OF  VESSEL,  1881. 
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CONFLICT  OF  JURISDICTIONS. 
Judicial  Powers  settled  by  Federal  ConstittUion, 

Summary  of  federal  judicial  powers  given  by  Constitution,  252. 
.  prevalent  view  is  that  federal  judiciary  has  no  common  law  criminal  juris- 
diction, 258. 

conflict  of  early  rulings  on  this  topic,  254. 

rulings  do  not  shut  out  common  law  as  a  standard  of  interpretation,  255. 

conclusion  is  that  no  jurisdiction  is  given  of  exclusively  common  law  of- 
fences, 256. 

statutory  jurisdiction  of  federal  courts,  257. 

includes  offences  against  law  of  nations,  258. 

also  offences  against  federal  sovereignty,  259. 

also  offences  against  individuals  on  federal  soil  or  on  ships,  260. 

also  offences  against  property  of  federal  government,  261. 

also  against  public  federal  justice,  262. 
In  what  Courts  Offences  against  Federal  Government  are  to  he  tried. 

State  courts  have  not  concurrent  jurisdiction  unless  given  by  statute,  264. 

conflict  of  opinion  as  to  State  jurisdiction,  265. 

as  to  offences  distinctively  against  U.  S.  the  States  are  independent  sov- 
ereigns, 266. 
Conflict  as  to  Habeas  Corpus. 

Right  of  the  courts  to  discharge  from  federal  arrests,  267. 

federal  courts  have  statutory  power  of  habeas  corpus  in  federal  cases,  268. 
Conflict  and  Concurrence  of  Jurisdictions.     Offences  at  Sea. 

Offences  at  sea  cc^izable  in  country  of  flag,  269. 

federal  courts  have  jurisdiction  of  crimes  on  high  seas  out  of  State  juris- 
diction, 270. 

sovereign  has  jurisdiction  of  sea  within  cannon  shot  from  shore,  270  a. 
Offences  by  Subjects  Abroad, 

Subjects  may  be  responsible  to  their  own  sovereign  for  offences  abroad,  271. 

apportionment  of  this  sovereignty  between  federal  and  State  governments, 
273. 

also  over  political  offences  abroad,  274. 

political  extra-territorial  offences  by  subjects  are  punishable,  275. 

perjury  and  fox^ery  before  consular  agents  punishable  at  home,  276. 

homicide  by  subjects  abroad  punishable  in  England,  277. 

law  of  place  of  performance  determines  indictability,  292  a. 
Liability  of  Extra-territorial  Principal. 

Extra-territorial  principal  may  be  intra-territorially  indictable,  278. 

agent's  act  in  such  case  imputable  to  principal,  279. 

doubts  in  cases  where  agent  is  independently  liable,  280. 
Offences  by  Aliens  in  Country  of  Arrest. 

Aliens  indictable  in  country  of  arrest  by  Roman  law,  281. 

so  in  Engbsh  and  American  law,  282. 

so  as  to  Lidians,  282  a. 

but  not  so  as  to  belligerent  insurgents,  288. 
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CONFLICT  OF  JURISDICTIONS— (conliiiiied). 
OfftnetM  bjf  Aliens  Abroad, 

Extra-territorial  offences  againsl  oar  ri^ti  maj  be  intrm-tenitoriallj  iift> 
dicUble,  284. 

jariBdictioD  claimed  in  cases  of  perjorjr  and   fo^gerj  before  eofwnU, 
285. 

punishment  in  such  cases,  286. 
Offences  committed  part  in  one  Jurisdiction  and  part  in  another. 

Accessaries  and  co-conspirators  liable  in  place  of  orert  act,  287. 

in  continuoos  offences  each  place  of  orert  act  has  cognizanoe,  288. 

adjostment  of  punishment  in  such  cases,  289. 

offences  in  carriages  and  boats,  290. 

in  laicenj  thief  liable  wherever  goods  are  brought,  291. 

in  homicide  statntorj  jurisdiction  is  given  to  country  of  death,  292. 
Offences  against  two  Sovereigns. 

The  first  prosecuting  an  offence  absorbs  it,  293. 
CONGREGATIONS,  disturbing,  indictable,  »56. 
CONGRESS,  powers  of,  as  to  crime,  252. 
CONNECTICUT,  homicide  statute  of,  876. 
CONNIVANCE  (see  Consent). 
CONSCIENTIOUS  BELIEF, 

when  a  defence  to  homicide,  886. 
CONSCIOUSNESS  OF  ILLEGALITY,  effect  of,  120. 
CONSENSUAL  MARRIAGES,  valid  at  common  Uw,  1697. 
CONSENT,  to  injury,  when  party  may  bar  a  prosecution — Volenti  non  fit 
injuria,  141. 

not  as  to  public  criminal  immoralties,  142. 

nor  as  to  inalienable  rights,  143. 

consent  will  not  excuse  the  taking  of  life,  144. 

nor  the  deprivation  of  liberty,  145. 

nor  waive  constitutional  rights  of  trial,  145  a. 

capacity  to  consent  and  actual  consenting  prequisites,  146. 

contributory  negligence  may  be  a  defence,  147. 

laches  on  prosecutor's  part  may  be  a  defence,  148. 

trap  laid  by  prosecutor  not  ordinarily  a  defence,  149« 

consent  obtained  by  fraud  is  no  defence,  150. 

conditioned  on  capacity,  146. 

how  far  waiving  rights,  141. 

a  defence  to  assault,  686. 

a  defence  to  robbery,  856. 

of  owner,  bars  larceny,  914. 

no  defence  to  homicide,  142,  372,  451. 

no  defence  to  foeticide,  592. 

no  defence  to  seduction,  1759. 
CONSEQUENCES,  how  far  imputable,  156,  160. 
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CONSPIRACY. 

General  Considerations. 
Conspiracies  are  indictable  when  directed  to  accomplishment  of  illegal 

object  or  use  of  illegal  means,  1387. 
offence  to  be  limited  to  such  cases,  1338. 

where  concert  is  necessary  to  an  offence  conspiracy  does  not  lie,  1339. 
conspiracy  must  be  directed  to  something  which,  if  not  interrupted  by 

extraneous  interference,  will  result  in  unlawful  act,  1340. 
not  necessary  that  all  the  parties  should  be  capable  of  committing  offence, 

1340  a. 
analc^ous  in  some  respect  to  attempt,  1341. 
evil  intent  is  necessary  to  offence,  1341  a. 
jurisdiction  of,  287. 
Conspiracies  to  commit  an  Indictable  Offence. 
Conspiracy  to  commit  felony  is  indictable  at  common  law  as  a  misde* 

meanor,  1842. 
indictment  need  not  detail  means,  1343. 
gradual  abandonment  of  doctrine  of  mei^ger,  1344. 
in  conspiracies  to  commit  misdemeanors,  indictment  need  not  detail  means, 

1345. 
such  conspiracy  does  not  merge,  1346. 
conspiracies  to  cheat  are  indictable  at  common  law,  1347. 
enough  if  indictment  charge  ''divers  false  pretences,'*  1348. 
on  the  merits  a  conspiracy  to  defraud  is  punishable,  1349. 
mere  civil  trespass  or  fraud  not  enough ;  otherwise  as  to  forcible  entry  and 

detainer,  1350. 
conspiracy  in  fraud  of  bankrupt  or  insolvent  laws  indictable,  1351. 
and  so  of  conspiracies  to  violate  lotteiy  laws,  1352. 
and  of  conspiracies  to  commit  breaches  of  the  peace,  1358. 
and  so  to  assault,  1354. 
and  so  to  falsely  imprison,  1355. 
and  so  of  seditious  conspiracies,  1356. 
^     and  so  of  conspiracies  against  the  United  States,  1356  a. 
and  so  to  utter  illegal  notes,  1357. 
Conspiracies  to  use  Indictable  Means  to  effect  Indifferent  End. 

When  the  illegality  is  in  the  means,  the  means  must  be  set  forth,  1358. 
Conspiracy  to  do  an  Act  whose  Criminality  consists  in  the  Confederacy. 
Acts  which  derive  their  indictability  from  plurality  of  agents,  1359. 
conspiracy  to  commit  such  acts  is  indictable,  1360. 
To  commit  Immoral  Acts. 
Conspiracy  to  seduce  or  cause  to  elope  is  indictable,  1861. 
so  to  procure  a  fraudulent  marriage  or  divorce,  1362. 
so  to  debauch,  1363. 
so  to  produce  abortion,  1364. 
BO  to  prevent  interment  of  dead  body,  1365. 

827 


IHDBX« 

CONSPraACY— (con/inwd). 

2^0  prejudice  the  Public  or  Government  generally. 

Conspiracy  to  forcibly  or  fraudulently  raiae  or  depress  labor  is  indictable, 
1S66. 

unlawful  means  should  be  averred,  1S67. 

conspiracy  to  keep  an  operative  out  of  employment  or  induce  him  to  leave 
is  indictable,  1868. 

so  to  engross  business  staple  or  means  of  transportation,  1869. 

so  to  suppress  competition  at  auction,  1870. 

so  to  combine  to  do  wrong  by  secrecy  or  coercion,  1871. 

so  to  tamper  with  election,  1872. 

so  to  defraud  revenue,  1878. 

so  to  publish  false  report  of  corporation,  1874. 

so  to  attempt  corrupt  bargains  with  government,  1875. 
To  falsely  accuse  of  Crime  or  extort  Money » 

Conspiracy  to  falsely  prosecute  is  indictable,  1876. 

conviction  no  bar,  1877. 

indictment  need  not  detul  imputed  crimes,  1878. 

conspiracy  to  extort  money  is  indictable,  1879. 
Conspiracies  to  obstruct  Justice, 

Such  conspiracies  are  indictable,  1880. 
General  Requisites  of  Indictment, 

Executed  conspiracies  should  be  so  averred,  1881. 

overt  acts  not  necessary  when  conspiring  is  per  se  indictable,  1882. 

may  be  useful  as  explaining  conspiracy  charge,  1888. 

overt  acts  may  be  required  by  statute,  1884. 

fact  of  their  omission  may  be  explained,  1885. 

bill  of  particulars  may  be  required,  1886. 

counts  for  conspiracy  can  be  joined  with  counts  for  substantive  offence, 
1887. 

two  or  more  persons  necessary  to  offence,  1888. 

prosecution  may  elect  co-conspirators  to  proceed  against,  1889. 

all  contributing  with  knowledge  of  common  design  may  be  joined,  1890. 

acquittal  of  one  defendant  evidence  on  trial  of  other,  1891. 

husband  and  wife  without  other  defendant  not  sufficient,  1892. 

unknown  co-conspirators  can  be  introduced,  1898. 

judgment  should  be  several,  1894. 

new  trial  for  one  is  new  trial  for  all,  1895. 

parties  injured  must  be  named  if  practicable,  1896. 

venue  may  be  in  place  of  overt  act,  1897. 
Evidence, 

Proof  of  conspiracy  is  inferential,  1898. 

complicity  in  prior  stages  unnecessary,  1899. 

no  overt  act  necessary,  1400. 

orAer  of  evidence  discretionary  with  court,  1401. 

mere  cognizance  of  fraudulent  action  no  conspiracy,  1402. 
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CONSPIRACY— (conftnii€rf). 

material  Tariance  as  to  means  fatal,  1408. 

system  of  conspiracy  may  be  proved,  1404. 

co-conspirators  are  liable  for  each  other's  acts,  1405. 

declarations  of  co-conspirators  admissible  against  each  other,  1406. 
Verdict. 

Verdict  acquitting  all  but  one  defendant  acquits  all,  1407. 
CONSPIRATORS,  venue  in  case  of,  287. 
CONSTABLES,  killing  of,  or  by  (see  Homicide). 

powers  of  (see  Officers). 
CONSTITUTIONALITY  of  liquor  Uws,  1580. 

of  Sunday  laws,  1481  a. 

of  laws  as  to  concealed  weapons,  1569. 

of  laws  as  to  place  of  trial,  287-92. 

of  ex  post  facto  legislation,  80,  31. 
CONSTITUTIONAL  RIGHTS,  when  to  be  waived  by  consent,  145  a. 
CONSTRUCTION  of  penal  statutes,  28. 
CONSTRUCTIVE  TREASON  (see  Treason),  1796. 
CONSULS  *ABROAD,  how  far  having  jurisdiction  over  crimes,  278. 
CONSULS,  FOREIGN,  assaults  on,  1899. 
CONTAGIOUS  DISEASES,  communicating,  indictable,  1486. 
CONTINGENT  RESULTS,  how  far  imputable  in  homicide,  815-8. 
CONTINUANCE  OF  LIFE,  presumption  of,  1796. 
CONTINUOUS  JURISDICTION,  venue  in  case  of,  288. 
CONTINUOUSNESS,  when  imputed  to  malice,  114. 
CONTINUOUS  OFFENCES,  divisibUity  of,  27. 

jurisdiction  of,  288. 
CONTINUOUS  STEALING,  when  divisible  larceny,  981. 
CONTRABAND  ARTICLES,  may  be  subjects  of  latceny,  882  a. 
CONTRACT,  breach  of,  not  indictable,  1178. 

not  necessary  to  negligence,  134. 

obtaining  goods  by,  may  be  cheating  by  false  pretence,  1180. 
CONTRIBUTORY'  NEGLIGENCE  may  break  causal  connection,  168. 

no  defence  when  the  result  of  fright  caused  by  defendant's  misconduct, 
164. 

prior  negligence  of  party  injured  no  defence  if  defendant  by  proper  caution 
could  have  avoided  injury,  165. 

when  a  defence,  147,  162,  708. 

when  a  defence  to  false  pretences,  1178,  1186*9. 

in  homicide,  how  far  a  defence,  841. 
CONVErANCES,  FRAUDULENT,  1288. 
CONVICTION,  conspiracy  to  procure,  1876. 
CONVICTS,  only  to  be  punished  according  to  law,  189. 
COOLING  TIME,  duration  of,  480. 
**  COONS,"  not  subjects  of  larceny,  869. 
CORN,  when  subject  of  larceny,  866. 
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CORPORAL  PUNISHMENT,  6Sl-€,  1871. 
CORPORATIONS,  indicUUe  for  breach  of  duty,  91. 

to  in  caacs  of  libel,  628  a. 

peiijdt7 18  fine  and  distreM,  92. 

quasi  corporadoiis  indictable  for  breach  of  datj,  98* 

charter  of,  bow  to  be  prored,  716. 

how  to  be  pleaded,  741. 

how  ownership  bj,  is  to  be  hud,  718,  941. 

may  be  prosecator  when  not  illegal,  1095. 

may  prosecute  for  embezzlement,  1086. 

may  prosecute  for  libel,  1602. 
CORPSES,  indecent  treatment  of,  indicUble,  1482  a. 
CORPUS  DELICTI,  in  homicide,  proof  of,  811. 
CORRECTION,  nndae,  631,  1568  et  weq. 

homicide  through,  874. 
CORROBORATION  of  prosecution  in  rape,  665. 

in  seduction,  1758. 

in  peijury,  1319. 
*<  CORRUPT,"  meaning  of,  in  peijury,  1246,  1250. 
CORRUPTING  WITNESS,  1888-4. 
CORRUPTION  IN  ELECTION,  indictable,  1882-45. 
CORRUPTION  by  public  officer  indictable,  1572  6, 1857, 1859  (see  Bbibert, 

Misconduct  in  Office). 
COUNSEL,  speeches  and  publications  of,  when  libels,  1687. 

advice  of,  when  a  defence  in  perjury,  1249. 

when  in  other  cases,  85  5. 
COUNSELLING,  responsibility  for,  227. 

COUNTERFEITING,  675,  689,  697,  748  et  seq.  (see  Foboert). 
COUNTERFEIT  MONEY,  possession  of,  720. 

uttering  (see  Forgery). 
COUNTIES,  when  indictable  for  neglect,  98. 
COUNTING-HOUSE,  when  subject  of  burgkry,  796. 
COUNTS,  variation  of,  in  murder,  526. 
COURSING  MATCHES,  a  lawful  game,  1465  a. 
COURTS  (see  Conflict  of  Jurisdictions). 
In  what  Courts  Offences  against  Federal  Gnvemment  are  to  he  tried. 

State  courts  have  not  concurrent  jurisdiction  unless  given  by  statute,  264. 

conflict  of  opinion  as  to  State  jurisdiction,  265. 

as  to  offences  distinctively  against  United  States  the  States  are  indepen- 
dent sovereigns,  266. 
COURTS,  FEDERAL,  no  common  law  jurisdiction,  258. 

statutory  jurisdiction  given  to  (see  Federal  Courts),  256-62. 

no  common  law  jurisdiction  in,  258. 
COURTS,  libels  on,  1614. 

COURTS-MARTIAL,  jurisdiction  of,  294-5  (see  Belugerents). 
COVERTURE,  75  et  seq.  (see  Married  Women). 
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COW,  malicioQB  injwy  to,  1067,  1082  a. 
'*  CREMATION,'*  not  indictable  at  common  law,  1484. 
CREW,  MALTREATMENT  OF. 
Who  are  Crew. 

'*Crew'*  includes  all  seamen  except  master,  1871. 

forcing  on  shore,  1886. 
Power  of  Officers. 

Master  has  power  of  corporal  punishment  hy  maritime  law,  1872. 

otherwise  under  statute,  1878. 
CRICKET,  a  lawful  game,  1465  a. 
CRIME,  DEFINITION  AND  ANALYSIS  OF. 

Crime  is  an  act  made  punishable  by  law,  14. 

immorality  and  indictability  not  convertible,  14  a. 

distinction  between  public  and  private  remedies,  15. 

English  common  law  in  force  in  the  United  States,  15  a. 

want  of  English  common  law  authorities  does  not  preclude  offence  from 
being  indictable  at  common  law  in  the  United  States,  16. 

disturbances  of  the  public  peace  indictable  at  common  law,  17. 

so  of  malicious  mischief,  18. 

so  of  public  scandal  and  indecency,  19. 

offences  exclusively  religious  not  indictable,  20. 

offences  at  common  law  are  treason,  felonies,  and  misdemeanors,  21. 

felonies  are  crimes  subject  to  forfeiture,  22. 

misdemeanors  include  offences  lower  than  felonies,  28. 

police  offences  to  be  distinguished  from  criminal,  28  o. 

an  act,  when  prohibited  by  statute,  is  indictable,  though  indictment  is  not 
given  by  statute,  24. 

statutory  provisions  to  be  strictly  followed,  25. 

new  statutory  penalties  are  cumulative  with  common  law,  26. 

may  be  divisible:  (1)  by  discharging  aggravating  incidents;  (2)  by  di- 
versity as  to  time  ;  (3)  by  diversity  as  to  place ;  (4)  by  diversity  as  to 
objects ;  (5)  by  diversity  as  to  aspects ;  and  (6)  by  diversity  as  to 
actors,  27. 

penal  statutes  to  be  construed  favorably  to  accused,  28. 

retrospective  statute  inoperative,  29. 

and  so  as  to  ex  post  facto  acts  imposing  severer  penalty,  80. 

but  procedure  may  be  retrospectively  changed,  81. 

State  may  relieve  from  punishability  by  limitation  or  pardon,  81  a- 

repulsion  of,  justifiable  in  murder,  484,  495. 
CRIMES,  conspiracies  to  commit,  1842. 

compounding,  indictable,  1559. 
CRIMINAL,  execution  of,  homicide  in,  508. 
CRIMINAL  PROCESS,  rules  as  to,  27  et  seq, 

may  be  concurrent  with  civil,  SI  b. 
CRITICISMS  on  public  matters  when  indictable,  1640. 
CROPS,  when  subject  of  larceny,  866. 

881 


CRUELTY,  irfaen  aggnTatii^  homicide,  458,  47S. 
to  animals,  1082  d  («ee  Maucious  Muchixf}. 
CULPA,  when  ignorance  a  defence  to,  85. 
CULPA  LEVIS,  definition  of;  125. 
CUSTOM  OF  COUNTRY,  no  defence,  84. 

DAIRY,  when  a  nnisance,  1412. 

DAM,  on  riTer,  when  nniaance,  1480. 

DAMAGE,  not  necemary  to  caiuation,  168. 

DAXGER,  to  be  detennined  by  stand-point  of  party,  488. 

when  justifying  self-^Iefence,  102. 
DANGEROUS  AGENCIES,  homicide  throogfa,  343,  507. 

liability  for,  133,  161,  166. 
DANGEROUSNESS,  when  a  nnisance,  1412. 
DANGEROUS  WEAPONS,  when  wearii^,  indictable,  1553,  1557. 

assaults  with,  indictable  by  statute,  645  d. 
DEAD  BODY,  not  subject  of  Lirceny,  863. 

indecent  treatment  of,  indictable,  1432  a. 

conspiracy  to  duthonor,  1865. 
DEADLY  WEAPONS,  assaults  with,  indictable  by  statute,  645^2. 
DEALER,  meaning  of  term,  1502. 
DEATH,  proof  of,  1703. 

accelerating  is  homicide,  155  a. 

causing  (see  Causal  Connection  ;  Homicide). 

materiality  of,  in  indictment  for  murder,  537. 
DEATH,  PLACE  OF,  how  far  giying  jurisdiction  in  homicide,  292. 
DEBAUCH,  conspiracy  to,  ld61>3. 
DECEASED  PERSONS,  libels  on,  1590. 
DECEASED  PERSON'S  GOODS,  how  laid,  950. 
DECEIT  (see  Cheats). 

DECOY,  how  far  precluding  prosecution,  149,  1828. 
DEEDS,  when  subjects  of  larceny,  876-7. 
DEER,  when  subjects  of  larceny,  869. 
D£  FACTO  OFFICERS,  resistance  to,  when  indictable,  652. 

title  of,  1572  d. 
DE  FACTO  SOVEREIGN,  adherence  to,  not  treason,  1799. 

powers  of,  10. 
DEFAME,  conspiracy  to,  1379. 
DEFENCE  (see  Homicide),  97  et  seq. 
DEFENDANTS,  plurality  of,  how  far  creating  diyisibility  of  offence,  27. 

number  of,  in  conspiracy,  1388. 

in  riot,  82,  1545. 
DEFRAUD,  conspiracy  to,  1349,  1356  a. 

by  individuals  (see  Cheats). 

underwriters,  conspiring  to  (see  Underwriters),  843,  1894« 
DEGREES  OF  CRIME  (see  Divisibility,  Homicide). 
DELAWARE,  hiw  as  to  homicide,  377. 
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htdxz. 

DELICTS,  character  of,  21,  22. 

DELIRIUM  TREMENS,  as  a  defence,  48. 

DELUSION,  how  far  a  defence,  87. 

DERANGEMENT  (see  Insanity). 

DESERT  LANDS,  offences  in,  271-275. 

DESERTION,  of  marriage  duty,  proof  of  (see  Bigamy). 

DESERTION  OF  SAILOR,  a  defence  to  putting  on  shore,  1887. 

DESTROYING  VESSEL,  with  intent  to  defraud,  1897. 

DETAINER  (see  Forcible  Entry). 

DETECTIVE,  employment  of,  how  far  precluding  prosecution,  149. 

not  an  accessary,  231  a. 
DICE,  false,  cheating  by,  1122. 
DIPLOMAS,  when  the  subjects  of  forgery,  68 8« 
DIPLOMATIC  AGENTS,  privUeges  of,  1899. 
DIPSOMANIA,  as  a  defence,  48. 

DISCRETIONARY  DUTIES,  no  liabiUty  for  neglect  of,  839. 
DISEASED  MEAT,  exposure  of,  1484. 
DISEASE,  communication  of,  1436. 
DISORDERLY  AND  TIPPLING  HOUSES. 

Bawdy  house  and  disorderly  house  are  indictable  at  common  law,  1449. 

enough  if  facts  constituting  nuisance  be  averred,  1450. 

character  of  house  to  be  proved  inferentially,  1451. 

bad  reputation  of  visitors  admissible,  1452. 

ownership  to  be  proved  inferentially,  1458. 

tippling-houses  indictable  at  common  law,  1454. 

married  woman  indictable  for  keeping  house,  1455. 

proof  of  general  nuisance  is  enough,  1456. 

offence  need  not  be  lucri  causa^  1457. 

a  room  or  a  tent  may  be  a  '*  house,"  1458. 

letting  house  of  ill-fame  indictable  at  common  law,  1459. 

cognizance  of  object  sufficient,  1460. 
DISPROPORTIONATE  MALICE,  no  defence,  120. 
DISSUADING  WITNESS  from  attendance,  1339. 
DISTRICT  OF  COLUMBIA,  powers  of  Congress  as  to,  252. 
DISTURBANCE  OF  MEETINGS,  indictable,  1556. 
DISTURBANCE  OF  OTHERS  (see  Nuisance). 
DISTURBANCES  OF  PUBLIC  PEACE,  indictment  at  common  law,  17, 

1536. 
DIVISIBILITY. 

An  offence  may  be  divisible :  (1)  by  dischaiging  aggravating  incidents ; 
(2)  by  diversity  as  to  time ;  (3)  by  diversity  as  to  place ;  (4)  by  di- 
versity  as  to  objects ;  (5)  by  diversity  as  to  aspects ;  and  (6)  by  diversity.- 
as  to  actors,  27. 
DIVORCE,  fraudulent,  conspiracy  to  effect,  1862. 

proof  of,  in  bigamy  cases,  1695,  1704  a. 

effect  of,  1695  a. 
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DOCKS,  ofastrocting,  wben  a  niuMuioe,  14S2. 
DOCK. YARDS,  oOences  in,  jurisdiction  of,  S60. 
DOGS,  dangeroiu,  homicide  tliroiigfa,  958 

not  labjects  of  larceny,  87S. 

nudicioof  injaryto,  1069,  1076,  1082  tf. 

when  m  nainnce,  1412. 

priTate  killing  of,  when  dftngeroos,  1082  d^  1426. 
DOG.RACING,  when  a  game  of  chance,  1465  a. 
DOLUS. 

Meaning  of,  106. 

dolui  claagified  as  determinaius  and  altemaiivuM^  109. 

dolus  determinatus  is  where  a  single  object  is  persistently-  parsoed,  110. 

dolus  altemativus  is  where  the  purpose  is  capable  of  alternate  realixatioD, 
111. 
DOMESTIC  ANIMALS  (see  Larcbnt,  Malicious  Muchikf). 
DOMICIL,  effect  of,  as  to  marriage,  1697,  1698. 
DOMINOES,  when  gaming,  1465,  1465  a. 
DOORS  (see  Burglary). 
DOUBLE  OFFENCES  (see  Divisibility). 
DOUBLE  VOTING,  when  indictable,  1838. 
DOUBT,  how  affecting  question  of  degree  in  mnrder,  892. 
DOUBT  AS  TO  MALICE,  leading  to  verdict  for  minor  offence,  118.  ' 
DRINK,  unwholesome,  selling  is  indictable,  1484. 
DRIVING,  careless,  homicide  through,  858,  854. 
DRUGGIST,  responsible  for  negligent  homicide,  866-868. 

when  entitled  to  sell  spirituous  liquors,  1506. 
DRUNKARD,  sales  of  liquor  to,  1512  a. 
DRUNKENNESS,  when  a  defence  (see  Insanity),  48  et  seq. 
DRUNKENNESS  IN  PUBLIC  OFFICER,  indictable,  1588. 
DUEL,  killing  in,  u  murder,  482. 
DUELLING. 
Requisites  of  Offence, 

A  duel  is  a  concerted  fight  with  deadly  weapons  for  satisfactioQ  of  honor, 
1767. 

sending  chsllenge  is  a  misdemeanor  at  common  law,  1768. 

by  statute  specific  penalties  are  inflicted,  1 769. 

the  combat  must  be  premeditated,  1770. 

deadly  weapons  must  be  intended,  1771. 

challenge  must  be  for  satisfaction  of  honor,  1772. 

persons  provoking  challenge  are  indictable  at  common  law,  1778. 

no  defence  that  duel  was  to  be  fought  extra-territorially,  1774. 

all  concerned  are  principals,  1774  a. 
Indictment. 

Challenge  need  not  be  specially  pleaded,  1775. 

statute  must  be  followed,  1776. 
Emdence. 

Challenge  may  be  inferred  from  facts,  1777. 
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DUELLING— (conftnti«(0. 

admissioDB  of  seconds  are  evidence,  1 778. 

all  principals  in,  215. 
DURATION,  inference  of,  as  to  malice,  114. 

to  be  inferred  from  facts,  115. 
DURESS,  when  a  defence,  97. 
DUTY,  defect  in  discharge  of,  when  indictable,  125, 128, 180, 156, 1563  et$eq. 

homicide  in  discharge  of,  508-9. 
DWELLING-HOUSE,  homicide  in  defence  of,  465,  502,  506-7. 
Protection  of  Dwelling-house^  502. 

A  person  when  attacked  in  his  dwelling-house  need  retreat  no  further,  502. 

house  may  be  defended  by  taking  life,  503. 

but  right  is  only  of  self-defence  and  prevention,  504. 

friends  may  unite  in  such  a  defence,  505. 

right  does  not  excuse  killing  intruder  in  house,  506. 

killing  by  spring-guns,  when  necessary  to  exclude  burglars,  excusable,  507. 
(See  Arson,  Burglary,  Fobciblb  Entry.) 

EAYES-DROPPING,  how  far  indictable,  19,  1445. 

ECCLESIASTICAL  COURTS,  when  entitled  to  administer  oath,  1260. 

ECCLESIASTICAL  OFFENCES,  20,  1717,  1741. 

EGGS,  when  subjects  of  larceny,  869,  875. 

ELECTION,  by  prosecution  as  to  offence,  27  a,  641  a,  978,  1050. 

conspiracy  fraudulently  to  affect,  1872,  1375. 

violent  interference  with  indictable,  1848  a. 
ELECTION  OFFICERS,  indictment  against,  1839. 
ELECTIONS,  illegal  interference  with,  1832. 

illegal  voting  a  misdemeanor  at  common  law,  1832  a. 

proof  to  be  the  best  attainable,  1832  5. 
Illegal  Voting, 

No  defence  that  election  was  voidable,  1833. 

no  merger  in  perjury,  1834. 

ignorance  of  disqualification  no  defence,  1835. 
Indictment  against  Voter. 

Indictment  must  aver  election,  1836. 

must  specify  disability,  1837. 

double  voting  to  be  specified,  1838. 

statutory  terms  must  be  used,  1 838  a. 
Indictment  against  Officers* 

Usurpation  of  office  fndictable,  1838  b. 

defendants  cannot  be  joined,  1889. 

indictment  may  be  single,  1840. 

fraud  or  breach  of  duty  must  be  specially  averred  and  proved,  184L 

U.  S.  marshal  limited  by  statute,  1841  a. 

duty  must  be  specified,  1842. 

office  to  be  averred,  1843. 

and  so  of  scienter j  1844. 
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IHBBX. 

EhECTlO'SS^(continued). 
Evidence. 
Sufficient  to  prove  officer  to  be  acting  bb  such,  1846. 
where  there  is  discretion,  no  liiEibility  for  errors  of  judgment,  1846. 
Attempt. 

Attempt  is  at  common  Uw  indictable,  1847. 
Bribery  by  Candidates. 

Cormption  by  candidates  indictable,  1848. 
Violence  to  Voters j  1848  a. 
Betting  at^  1848  b. 

Laws  as  to  selling  liquor  near,  1512  a. 
ELOPEMENT,  conspiracy  to  procure,  1861. 
EMBEZZLEMENT. 
Against  Servants  and  others  appropriating  Goods  not  yet  come  to  'their 

Master. 
,    Statutes  not  designed  to  overlap  the  common  law.    Larceny  at  common 
law  cannot  be  embezzlement  under  statute,  1009. 
statutes  make  it  embezzlement  for  servant  or  clerk  to  appropriate  master's 

goods  before  he  receives  them,  1010. 
employment  need  not  be  permanent,  1011. 
mere  volunteer  not  within  the  statute,  1012. 

servant  employed  to  change  note  or  sell  produce  is  within  statute,  1018. 
compensation  is  requisite  to  constitute  service,  1014. 
members  of  societies  or  partners  not  servants  within  statute,  1015. 
goods  may  be  followed  through  successive  reinvestments,  1016. 
the  "  servant"  need  not  be  the  servant  of  the  prosecutor,  1017. 
servant  includes  employ6s  of  all  kinds,  1018. 
but  not  those  invested  with  fiduciary  discretion,  101 9. 
middleman  is  not  a  servant,  1020. 
'^  clerk"  is  a  person  employed  to  keep  accounts  and  pay  over  money 

thereon,  1021. 
<<  agent"  is  wider  in  meaning  than  clerk,  1022. 
*^  virtue  of  employment"  the  test  in  old  statutes,  1028. 
not  necessary  that  thing  embezzled  should  have  been  received  in  direct 

conformity  with  employer's  directions,  1024. 
prosecutor's  title  not  material  as  against  third  person,  1025. 
no  defence  that  money  received  was  under  restricted  limit,  1026. 
if  case  is  larceny  at  common  law,  it  is  not  embezzlement,  e.  g.,  where 

goods  are  taken  afler  reaching  master,  1027. 
embezzlement  covers  only  cases  which  common  law  larceny  does  not  in- 
clude, 1028. 
divei^ing  views  in  New  York,  1029. 
fraud  is  to  be  inferred  from  facts,  1080. 

no  defence  that  money  was  received  from  another  servant,  lOSl. 
goods  must  have  been  received  on  account  of  master,  1082. 
goods  must  not  belong  to  the  defendant,  1088. 
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EMBEZZLEMENT— (conHnti^cO. 

middleman  may  be  proeecutor,  1034. 

corporation  may  be  prosecutor,  but  not  illegal  corporation,  1035. 

iio  defence  that  a  worthless  security  was  given  in  place  of  that  embezzled, 
1036. 

conversion  of  produce  enough,  1037. 

no  defence  that  principals  have  no  title  to  money,  1038. 

no  defence  that  a  trap  was  laid  for  the  defendant,  1039. 

defendant  may  be  tried  in  any  place  of  embezzlement,  1040. 

embezzlements  created  by  federal  statute  must  be  tried  in  federal  courts, 
1041. 

simultaneous  embezzlements  may  be  joined,  1042. 

fiduciary  relations  must  be  averred,  1043. 

goods  embezzled  must  be  accurately  stated,  1044. 

when  a  felony,  term  '*  feloniously"  and  other  distinctive  terms  must  be 
used,  1045. 

servant  of  joint  masters  may  be  averred  to  be  servant  of  either,  1046. 

embezzlement  may  be  joined  with  larceny,  1047. 

bill  of  particulars  may  be  required,  1048. 
Against  lYustees,  Bailees,  Agents,  and  others  appropriating  Goods  received 
hondjide. 

Statute  covers  cases  of  trustees  or  agents  fraudulently  appropriating  goods 
received  hondjide  for  principal,  1049. 

if  case  is  larceny  at  common  law,  prosecution  fails,  1050. 

'*  officer"  may  be  a  nomen  generalissimum,  1051. 

'*  trustee"  is  one  holding  property  for  another,  1052. 

fraud  to  be  inferred  from  circumstances,  1053. 

copartners  and  members  of  common  society  not  '*  agents,"  1054. 

"bailee"  to  be  used  in  restricted  sense,  1055. 

person  not  capable  of  contracting  may  be  bailee,  1056. 

goods  need  not  have  been  received  from  prosecutor,  1057. 

conversion  must  be  inconsistent  with  bailment,  1058. 

some  act  of  conversion  must  be  in  jurisdiction,  1059. 

indictment  must  conform  to  statute,  1060. 

special  conditions  of  particular  statutes  must  be  satisfied,  1061. 

at  common  law  indictment  for  larceny  is  not  enough,  1062. 

evidence  inferential,  1062  a. 
Public  Officers. 

Embezzlement  by,  a  statutory  ofi*ence,  1063. 
Receiving  Embezzled  Goods. 

Indictable  at  common  law,  1064. 
EMBRACERY  (see  Bribkrt),  1858. 
EMPLOYfi,  embezzlement  by  (see  Embezzlement). 
EMPLOYES,  conspiracies  by,  1366. 
ENDEAVOR  TO  REVOLT,  1878. 
ENDEAVORS  (see  Attempts). 
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ENEMIES,  killing  of,  when  not  in  war,  is  murder,  A 10. 

adhering  to,  when  treason,  1790-1801  (see  Belligebbnts,  Treason). 
ENGINEERS  on  railroads,  responsible  for  homicide,  337. 
ENGLISH  COMMON  LAW,  how  far  in  force  in  the  United  States,  15  a,  16. 

not  a  basis  of  jurisdiction  in  federal  courts,  253. 
ENGRAVING,  may  be  forgery,  675. 
ENGROSSING,  indictable  at  common  law,  1849. 
ENLISTMENT  OF  MINORS,  267. 
ENTICING,  for  purposes  of  prostitution,  1765. 
ENTRY,  in  burglary  (see  BurcTlaky). 
ENTRY,  FORCIBLE  (see  Forcible  Entry). 
EPILEPSY,  inference  from,  64. 
ERASURE,  may  be  forgery,  676. 
ESCAPE,  when  killing  justifiable  during,  406. 
ESCAPE,  BREACH  OF  PRISON,  AND  RESCUE. 
Against  Officer  for  an  Escape, 

Escape  is  permitting  a  prisoner's  departure  from  custody,  1667. 

n^ligence  need  not  be  proved  by  prosecution,  1668. 

deputy  jailers  are  liable  as  jailers,  1669. 

jailers  need  not  be  dejure,  1670. 

indictment  must  specify  offence,  1671. 
Breach  of  Prison. 

Prison  breach  is  a  forcible  departure  from  custody,  1672. 

ofience  extends  to  escape  from  civil  process,  1673. 

enough  if  process  be  regular,  1674. 

custody  of  any  kind  is  enough,  1675. 

attempt  is  indictable,  1676. 

law  of  principal  and  accessary  applies,  1677. 

voluntary  escape  is  indictable,  1678. 

necessity  a  defence,  1679. 
Rescue, 

Rescue  is  violent  delivery  of  prisoner  from  custody,  1680* 
ESTRAYS,  larceny  of,  868. 
ETHER,  effects  of,  as  a  defence,  66. 
EVENTUAL  MALICE,  111. 
EVIDENCE. 

In  abduction,  587. 

in  abortion,  593. 

in  adultery,  1732. 

in  arson,  829. 

in  bigamy,  1696. 

in  burglary,  810  €/  seq, 

in  cheats,  1165, 1189. 

in  conspiracy,  1398. 

in  duelling,  1777. 

in  embezzlement,  1028. 
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EVIDENCE— (conCtntt«(0* 
in  forgery,  716,  717. 

in  homicide,  311  et  seq. 
in  insanity,  ise. 
as  to  intent,  122. 
of  sale  of  liqnor,  151S. 
in  libel,  1618  et  »eq, 
in  lottery  prosecutions,  1467* 
in  malicioos  mischief,  1075* 
in  nubance,  1430,  1451. 
in  perjury,  1305. 
in  rape,  565. 
in  seduction,  1763. 
in  treason,  1807 
fabrication  of,  1334. 

constitutionality  of  laws  changing  mles  of,  31. 
EVIL  INTENT  (see  Malice),  106. 
EXAMPLE,  how  far  the  object  of  punishment,  7. 
EXCUSABLE  HOMICIDE,  meaning  of,  306,  510, 
EXCUSE  AND  JUSTIFICATION. 
Repulsion  of  Felonious  Assault, 
Force  of  defence  to  be  proportioned  to  force  of  attack,  484. 
conflict  provoked  by  defendant  is  no  defence,  485. 

but  where  defendant  withdraws  from  such  conflict  then  his  right  of  self- 
defence  revives,  486. 
retreat  is  necessary  when  practicable,  486  a. 
attack  cannot  be  anticipated  when  the  law  can  be  resorted  to,  487. 
otherwise  when  there  is  no  organized  government,  487  a. 
whether  the  danger  is  apparent  is  to  be  determined  from  the  defendant's 

stand-point,  488. 
impracticable  to  take  ideal  **  reasonable  man"  as  a  standard,  489. 
analogy  from  cases  of  interference  in  other's  conflicts,  490. 
on  principle,  the  test  is  the  defendant's  honest  belief,  491. 
but  although  the  defendant  believes  he  is  in  danger  of  life,  he  is  guilty  of 

manslaughter  if  this  belief  is  imputable  to  his  negligence,  492. 
apparent  attack,  to  be  an  excuse,  must  have  actually  begun,  and  must  be 

violent,  498. 
right  may  be  exercised  by  servants  and  friends,  494. 
Prevention  of  Felony,  495. 
Bond  fide  non-negligent  belief  that  a  felony  is  about  to  be  perpetrated 

excuses  homicide  in  its  prevention,  495. 
right  cannot  usually  be  exercised  when  there  is  an  opportnnity  to  secure 

offender's  arrest,  496. 
if  felonious  attempt  is  abandoned  and  offender  escapes,  killing  him  without 

warrant  in  pursuit  is  murder,  497. 
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no  killing  is  excusable  if  the  crime  resisted  could  be  prevented  by  less 
violent  action,  498. 
felonies  and  riots  may  be  thus  prevented,  499. 

trespass  no  excuse  for  killing  trespasser,  600. 

owner  may  resist  violent  removal  of  property,  or  attack  upon  his  rights, 
but  not  attack  on  hb  honor,  501. 
EXECUTION  OF  LAWS,  608. 

killing  under  mandate  of  law  justifiable,  608. 
EXECUTIONER,  duties  confined  strictly  by  law,  139. 
EXPERT  TESTIMONY,  effect  of  in  insanity,  66. 
EXPLOSIVE  COMPOUNDS,  keeping,  when  indictable,  1441. 

selling,  ignorance  no  defence,  88. 
EX  POST  FACTO  LAWS,  operation  of,  28. 

EXPOSURE  OF  CHILD,  indictabiUty  for,  66,  831,  369,  448,  166S. 
EXPOSURE  OF  OTURS,  when  imputable,  166,  1663. 
EXPOSURE  OF  PERSON. 

Indecent  exposure  of  person  a  nuisance,  1468. 

publicity  must  be  averred,  1469. 

place  must  be  open  to  public,  1470. 

intent  to  be  inferred,  1471. 

to  be  a  nuisance  there  must  be  witnesses,  1472. 
"  EXPRESS  MALICE,"  character  of,  118. 
EXTORTION,  by  public  officer,  indictable,  1674. 

conspiracy  to  commit,  1379. 

by  threats,  861,  1664. 
EXTRANEOUS  MOTIVES,  no  defence,  119. 

EXTRA-TERRITORI AL  JURISDICTION  overcittzens  and  other,271W«tf^. 
EXTRA-TERRITORIAL  PERJURY,  when  indicteble,  1264. 

FABRICATION  OF  EVIDENCE,  1334. 
FACT,  mistake  of,  when  a  defence,  87,  88. 
FALSE  ACCUSATION,  conspiracy  to  make,  1876. 

threats  of,  861,  1664. 
FALSE  AFFIDAVITS,  when  perjury,  1269. 
FALSE  CLAIM  on  government,  1164  a. 
FALSE  DICE,  cheating  by  (see  Cheats). 
FALSE  ENTRIES,  forging  (see  Forgery). 
FALSE  IMPRISONMENT,  an  assault,  609. 

an  element  in  abduction,  691. 
FALSE  MEASURE,  cheats  by  (see  Cheats). 
FALSE  NEWS,  cheating  by,  1121,  1442. 

circulators  of,  when  indictable,  1448. 
FALSE  NOTES,  cheating  by,  1123. 
FALSE  PERSONATION,  when  a  cheat  at  common  law,  1124. 

when  constituting  larceny,  888. 
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FALSE  PERSONATION— (<?onft-nti€d). 
false  pretence  as  to,  HAS  et  seq,^  115S. 
FALSE  PRETENCES. 

General  Rules  of  Construction, 

Statutes  are  to  be  construed  in  accordance  with  object,  1180. 
Character  of  the  Pretences. 
Pretence  that  defendant  was  a  person  of  wealth  and  credit  is  within  stat- 
ute, 1186. 
and  so  that  defendant  possessed  certain  specified  assets,  1186. 
so  when  negotiable  paper  is  obtained,  1187. 
and  so  when  indorsement  is  obtained,  1188. 
so  generally  as  to  defendants  status,  1189. 
•o  as  to  pretension  to  supernatural  power,  1140. 

■o  as  to  pretence  that  defendant  had  delivered  certain  goods,  or  paid  cer- 
tain money,  1141. 

that  defendant  was  sent  for  certain  goods,  1142. 

of  being  a  certain  physician,  1148. 

that  defendant  represented  a  principal  of  means,  or  influence,  1144. 

that  defendant  was  an  auctioneer  in  search  of  a  clerk,  or  a  store- 
keeper, 1145. 

that  defendant  was  a  certain  attorney,  1146. 

that  defendant  was  a  certain  payee,  1147. 

that  defendant  was  unmarried,  1148. 

that  defendant  had  certain  legal  rights,  1149. 

that  defendant  had  claims  against  prosecutor,  1150. 

that  defendant  could  settle  a  prosecution  against  prosecutor,  1151. 

that  defendant  was  an   **  Oxford  student,"   or  **  clergy  man,"   or 
"officer,"  1152. 
false  begging  letters  may  be  within  statute,  1158. 
a  false  pretence  is  to  be  distinguished  from  a  pufl*,  1154. 
mere  exaggerated  praise  is  not  a  false  pretence,  1155. 
but  otherwise  as  to  false  sample,  1156. 
opinions  are  not  always  pretences,  1157. 
but  use  of  false  brand  is  within  statute,  1158. 
and  so  of  statement  as  to  specific  weight,  1159. 
and  so  of  statement  as  to  property  offered  for  loan  or  sale,  1160. 
and  so  of  false  warranty,  1161. 

and  so  of  negotiating  worthless  or  spurious  paper,  1162. 
and  so  of  uttering  post-dated  check,  1168. 

obtaining  money  by  forged  paper  not  larceny  but  false  pretences,  1164. 
false  claim  on  government,  1164  a. 
Falsity  of  the  Pretences. 
Only  strong  probability  of  falsity  need  be  shown,  1165i 
burden  of  negative  is  on  prosecution,  1166. 
pretence  must  be  squarely  negatived,  1167. 
sufficient  to  disprove  one  pretence,  1168. 
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expecting  to  pay  is  no  negation,  1169, 
Pretences  need  not  be  in  Words, 

Conduct  18  a  tafficient  pretence,'  1 1 70. 
Need  not  be  by  Defendant  PersanaUy. 

Pretence  by  one  confederate  is  pretence  by  all,  1171. 

confederacy  must  be  first  shown,  1172. 
They  must  relate  to  a  past  or  present  State  of  Things, 

Promises  or  predictions  are  not  false  pretences,  1 1 73. 

but  false  pretence  is  not  neutralized  by  concurrent  promise,  1174* 
TTiey  must  have  been  the  Operative  Cause  of  the  IVan^er. 

Unless  operatire  not  within  statute,  1175* 

but  need  not  be  the  sole  motire,  1176. 

must  bare  been  before  bargain  closed,  1177. 

▼erification  by  prosecutor  may  be  a  defence,  1178. 

pretence  must  operate  as  direct  cause  and  property  must  have  been  trans- 
ferred, 1179. 

no  defence  that  goods  were  obtained  mediately  through  contnust,  1180. 

false  accounts  of  payments  may  be  a  pretence,  1181. 

prosecutor  may  be  witness  to  prove  preponderating  influence,  1182. 

necessary  that  prosecutor  should  have  believed  the  representatioDs,  1183. 
Intent. 

Intent  to  be  inferred  from  facts,  1184* 

to  compel  payment  of  debt,  1184. 

proof  of  system  admissible,  1184. 

purpose  to  indemnify  no  defence,  1184« 
Scienter, 

Defendant  must  be  shown  to  have  known  falsity  of  pretences,  1185. 
Prosecutor's  Negligence  or  Misconduct, 

Prosecutor  not  required  to  show  diligence  beyond  his  opportunities,  1186. 

his  contributory  negligence  to  be  determined  by  his  lights,  1188. 

carelessness  amounting  to  consent  estops  prosecutor,  1189. 

trap  is  no  defence,  1190. 

that  prosecutor  made  false  representations  is  no  bar,  1191. 

nor  is  prosecutor's  gross  credulity,  1192. 

but  **  brag"  and  loose  talk  are  not  within  statute,  1193. 

indebtedness  of  prosecutor  to  defendant  is  no  defence,  1194. 
Property  included  in  Statutes. 

Negotiable  paper  within  statute,  1195. 

thing  obtained  must  be  of  some  value,  1196. 

money  paid  in  satisfaction  of  debt  not  within  statute,  1197. 

credit  on  account  will  not  sustain  indictment,  1198. 

goods  not  at  the  time  in  existence  are  within  statute,  1199. 

actual  injury  to  owner  need  not  be  proved,  1200. 

goods  must  not  have  belonged  to  defendant,  nor  the  taking  under  claim  of 
title,  1201. 
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goods  must  have  been  obtained  for  defendant  and  under  his  directions, 
1202. 

property  must  pass,  not  mere  use,  1203. 

property  not  larcenous  not  within  statute,  1204. 
Where  Offence^  is  triable. 

Place  of  any  overt  act  may  take  cognizance,  1206. 

principal  indictable  in  place  of  agent's  act,  1207. 

doctrine  of  asportation  does  not  apply,  1208. 
Indictment, 

Several  defendants  may  be  joined,  1209. 

technical  averments  are  necessary,  1210. 

party  injured  must  be  described  as  in  larceny,  1211. 

pretence  to  agent  is  pretence  to  principal,  1212. 

pretences  must  be  averred  specially,  1218. 

substantial  variance  is  fatal,  1214. 

in  bargains  relation  of  fraud  to  bargain  must  appear,  1215. 

defendant's  allegation  of  property  must  be  proved  as  laid,  1216. 

spurious  bank  note  need  not  be  set  out  at  large,  1217. 

when  pretences  are  divisible  only  part  need  be  proved,  1218. 

verbal  accuracy  not  required,  1219. 

innuendoes  and  definitions  proper  when  explanation  is  required,  1220. 

description  of  property  to  be  as  in  larceny,  1221. 

property  obtained  must  be  individuated,  1222. 

owner  must  be  stated,  1223. 

pretences  must  be  negatived,  1224. 

scienter  must  be  averred,  1225. 

intent  to  defraud  must  in  some  way  appear,  1226. 

obtaining  *'by  means"  of  pretence  must  be  averred,  1227* 

varying  accounts  may  be  joined,  1228. 
Attempts, 

By  statute  conviction  may  be  had  of  attempt  under  indictment  for  com« 
plete  offence,  1 229. 

conviction  may  be  had  irrespective  of  prosecutor's  prudence,  1230. 

may  be  attempt  when  only  credit  is  obtained,  1231. 

question  of  attempt  is  for  jury,  1232. 

general  character  of  instrument  must  be  designated,  1238. 

means  of  attempt  must  be  averred,  1234. 
Receiving  Goods  obtained  by  False  Pretences. 

Receiving  goods  so  obtained  is  indictable,  1285. 

conspiracy  to  commit,  1347. 
FALSE  SAMPLES,  cheating  by,  1156. 
FALSE  STATEMENTS,  conspiracy  to  disseminate,  1874* 
FALSE  SWEARING,  indictable  at  common  law,  1 244. 
FALSE  TOKEN,  cheating  by,  1117,  1118. 
FALSE  WARRANTY,  cheating  by,  116L 
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FALSE  WEIGHTS,  cheating  by,  1118,  1119. 
FALSIFICATION  OF  EVIDENCE,  1884. 
FARO-TABLES,  when  nuisances,  1465. 
FATHER,  may  correct  child,  681,  1568. 

liable  for  misconduct  to  child,  1568. 

indictable  for  negligent  homicide  of  child,  881 »  885,  859. 
FEAR,  how  far  affecting  causation,  168. 

when  necessary  to  robbery,  850. 

vitiates  consent,  146. 
FEDERAL  COURTS. 
Judicial  Powers  settled. 

Summary  of  federal  judicial  powers  giren  by  Constitution,  252. 

prevalent  view  is  that  federal  judiciary  has  no  common  law  criminal  juris- 
diction, 258. 

conflict  of  early  rulings  on  this  topic,  254. 

rulings  do  not  shut  out  common  law  as  a  standard  of  interpretation,  255. 

conclusion  is  that  no  jurisdiction  is  given  of  exclusively  common  law 
offences,  256. 

statutor}' jurisdiction  of  federal  courts,  257. 

includes  offences  against  law  of  nations,  258. 

also  offences  against  federal  sovereignty,  259. 

also  oflTences  against  individuals  on  federal  soil  or  on  ships,  260. 

also  offences  against  property  of  federal  government,  261. 

also  against  public  federal  justice,  262. 

have  no  common  law  powers,  258. 

powers  of,  as  to  habeas  corpus,  267,  268. 
FEDERAL  LAWS,  conspiracy  to  commit  offences  against,  1856  a. 
FEDERAL  MARSHALS,  interference  in  elections,  1841  a. 
FEDERAL  OFFENCES,  when  fixed  by  statute,  258-261. 
FEDERAL  STATUTE. 

On  conspiracy,  1856. . 

As  to  embezzlement  see  Embezzlement. 
FELO  DE  SE  (see  Suicide),  1041. 
FELONIOUS  INTENT. 

Intent  to  kill  essential  to  indictments  for  assaults  with  intent  to  mm:der, 
641. 

defendant  may  be  convicted  of  assault,  641  a. 

there  must  be  apparent  ability  to  consummate  attempt,  642. 

touching  not  necessary  to  offence,  648. 

in  indictment  particularity  of  specification  is  not  required,  644. 

right  of  self-defence  same  as  in  homicide,  645. 

indictment  for  shooting  with  intent  to  kill  must  conform  to  statute,  645  a* 
FELONY,  character  of,  21,  22. 

felonies  are  crimes  subject  to  forfeiture,  22. 

<  infamy"  is  that  which  impresses  a  moral  taint,  22  a, 

misdemeanors  include  ofiences  lower  than  felomes,  28. 
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compounding,  when  indictable,  1569. 

conspiracy  to  commit,  1842. 

intent  to  commit,  how  far  imputable  to  homicide,  820. 

repulsion  of,  justification  in  murder,  484,  495. 

merger  in  (see  Merobb). 
FEME  COVERTS. 

Indictment  not  bad  on  its  face  when  against  wife  alone,  75. 

and  so  as  to  indictments  against  husband  and  wife  jointly,  76. 

wife's  misnomer  must  be  pleaded  in  abatement,  77. 

wife  presumed  to  be  acting  under  her  husband's  coercion  when  cooperating 
in  crime,  78. 

presumption  is  rebuttable,  79 

for  offences  distinctively  imputable  to  husband  he  is  primarily  indictable,  80. 

for  offences  distinctively  imputable  to  wife  she  is  primarily  indictable,  81. 

in  riot  and  conspiracy  there  must  be  others  beside  husband  and  wife,  82. 

distinctive  view  as  to  accessaries  (see  Married  Women),  88. 
FENCE,  malicious  injury  to  (see  Malicious  Mischief). 
FERAE  NATURAE,  animals  not  subjects  of  larceny,  869. 
FERRETS,  not  subjects  of  larceny,  872. 
FERRY,  when  a  nuisance  to  river,  1478. 
FICTITIOUS  NAME,  forgery  by  (see  Forgery). 
FIDUCIARY  RELATIONS,  when  essential  to  embezzlement,  1019. 
FIGHTING  (see  Affray,  Duel,  Homicide). 
FINDER  OF  ARTICLES,  when  guilty  of  larceny,  901-910. 
FIRE-ARMS,,  negligent  use  of,  indictability  for  (see  Homicide),  S44. 
FIRST  DEGREE,  murder  in,  376  et  $eq. 
FISH,  not  subjects  of  larceny,  869. 
FISH,  OBSTRUCTING,  when  a  nuisance,  1480. 
FIXTURES,  not  subjects  of  larceny,  864-7. 
FLESH  of  animals,  when  subjects  of  larceny,  874. 
FLIGHT,  whenproof  of  embezzlement,  1080. 

not  necessary  to  self-defence,  99. 
FOETICIDE,  an  offence  at  common  law,  592. 
FOOD,  UNWHOLESOME,  selling  is  indictable,  1434. 
FOOT-BALL,  when  a  lawful  game,  1465  a. 
FOOT-RACING,  a  lawful  game,  1465  a. 
FORCE,  how  far  vitiating  consent,  149. 

repulsion  of,  as  excuse  for  murder,  484. 

when  necessary  to  robbery,  850. 
FORCIBLE  ENTRY  AND  DETAINER. 
Character  of  Offence, 

Forcible  exclusion  of  another  from  his  lands  and  tenements  is  an  offence  at 
common  law,  1088. 

modification  of  common  law  by  statutes,  1084. 

gist  of  offence  is  the  yiolence,  1085. 

846 


IHDKX. 

FORCIBLE  ENTRY  AND  DETAINER— (conHnu^iO. 

sUtntoiy  offence  reqnires  lev  force  than  common  law,  but  eitber  freehold 
or  leasehold  title,  1086. 

any  person  forcibly  patting  another  out  of  ponearion  is  indictable,  1087. 

wife  may  be  so  indicted  against  her  hosband,  1088. 

so  as  to  tenant  in  common  ejecting  his  companion,  1089. 

so  as  to  third  person  dispossessing  officer  of  law,  1090. 

real  estate,  corporeal  or  incorporeal,  may  be  thus  protected,  1091. 

to  forcible  trespass  on  personalty  force  is  essential,  1092. 

and  so  to  forcible  entry,  1098. 

force  may  be  inferred  from  facts,  1094. 

rule  does  not  apply  to  oothooses,  1095. 

entry  by  trick  is  not  forcible,  1096. 

peaceable  entry  may  be  followed  by  forcible  detainer,  1097. 

forcible  continuance  may  be  forcible  entry,  1098. 

when  there  is  right  of  entry,  violence  is  essential  to  offence,  1099. 

tenant  at  will  cannot  be  expelled  by  force,  1100. 

owner  may  forcibly  enter  as  against  intruder,  1101. 

legal  right  to  enter  is  essential  to  writ  of  restitution,  1102. 

forcible  detainer  to  be  inferred  from  facts,  1103. 

at  common  law  possession  is  necessary  to  prosecution,  1104. 

title  is  not  at  issue,  1105. 

prosecutor  may  prove  force,  1106. 

conspiracy  to  effect,  1350. 
IndtetmerU. 

Indictment  must  contain  technical  terms,  1107. 

for  common  law  offence,  possession  only  need  be  averted,  1108. 

possession  must  be  described  as  in  ejectment,  1109. 

entry  and  detainer  are  divisible,  1110. 

title  is  necessary  to  restitution,  1111. 

indictment  for  forcible  trespass  must  aver  violence,  1112. 

practice  to  sustain  summary  convictions,  1118. 
FORCING  SEAMEN  on  shore,  1886. 
FOREIGN  AMBASSADORS,  not  subjects  of  indictment,  282. 

assaalts  on,  1899. 
FOREIGN  JURISDICTION  of  consuls,  278. 
FOREIGN  LANDS,  jurisdiction  over,  284  et  seq. 
FOREIGN  LANGUAGE,  when  to  be  translated,  729. 
FOREIGN  MINISTERS  (see  Ministers),  282,  1899. 
FOREIGN  PERJURY,  when  indictable,  1264. 
FOREIGN  POWERS,  libels  on,  1612  a. 
FOREIGN  PRINCIPALS,  when  responsible,  278. 
FOREIGNERS,  when  indictable  in  country  of  anrest,  281-2. 

jurisdiction  over,  269  et  seq. 

eztra-territorial  offences  against  our  rights  may  be  intra-temtorially  indict- 
able, 284. 
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jurisdiction  claimed  in  cases  of  perjury  and  forgery  before  consuls,  285. 

punishment  in  such  cases,  286. 
FOREIGN  STATES,  BREACH  OF  NEUTRALITY  AS  TO. 

Indictability  not  convertible  with  national  duty,  1901. 

sympathy  not  participation,  1902. 

not  indictable  to  furnish  belli|;(erent  with  munitions  of  war,  190S. 

otherwise  as  to  recruiting,  1904. 

and  so  of  fitting  out  and  arming  cruiser,  1906. 

and  so  of  lending  money  for  belligerent  purposes,  1906. 

and  so  of  furnishing  coal  from  a  constant  base  of  naval  supply,  1907. 

punishment,  but  not  extradition  of  offender,  may  be  demanded,  1908. 
FOREIGN  STATES,  libels  on,  1612  a,  1900. 
FORESTALLING,  REGRATING,  AND  ENGROSSING. 

By  the  Roman  law,  offences  are  made  penal,  1849. 

and  so  by  statute  5  &  6  Edw.  VI.  1850. 

at  common  law  indictable  to  oppress  community  by  absorbing  staple,  1851. 
FORGED  MONEY,  possession  of,  720,  748. 
FORGED  PAPER,  when  a  false  pretence,  1164. 
FORGERY. 
Definition. 

Forgery  is  the  false  making  of  a  suable  document  with  intent  to  defraud, 
653. 

is  a  misdemeanor  at  common  law,  and  as  such  cognizable  in  State  courts, 
654. 

conspiracy  to  commit,  1857. 
Modes  of  Perpetration, 

All  concerned  in  are  principals,  655. 

partner  may  be  guilty  of  against  partner,  656. 

party  signing  his  name  when  such  name  is  another's  may  be  guilty  of  for- 
gery, 657. 

otherwise  when  names  are  slightly  variant,  658. 

forgery  to  sign  under  an  assumed  name,  659. 

foigery  to  sign  name  of  non-existent  person,  660. 

forgery  to  alter  writer's  name  when  effect  is  to  defraud,  661. 

and  so  to  falsely  alter  one's  own  executed  deed,  662. 

fraudulently  executing  deed  with  a  false  date  may  be  forgery,  663. 
*  forgery  to  make  false  entry  in  pass-book,  664. 

so  as  to  entries  in  book  settlements,  665. 

so  as  to  books  of  original  entry,  666. 

so  when  clerk  makes  false  entries  in  book  he  is  employed  to  keep,  667* 

signing  another's  name  without  authority  is  forgery,  668. 

agent  having  bond  fide  belief  that  he  is  authorized  to  sign  is  not  guilty  of 
forgery,  669. 

fraudulently  using  a  man  of  straw  as  acceptor  to  chaige  a  responsible  per- 
son of  the  same  name  is  foigery,  670. 
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forgery  to  fill  up  blank  with  terms  other  than  anihorizedy  671. 
80  to  fill  up  without  authority  cheek  already  signed,  672. 
so  for  an  agent  fraudulently  to  alter  terms  he  was  employed  to  write,  673. 
but  it  is  not  forgery  fraudulently  to  induce  another  to  sign  a  document,  674. 
forgery  may  be  by  writing,  printing,  or  engraring,  675. 
an  erasure  may  be  a  forgery,  676. 
and  so  of  mutilation,  677. 
an  addition  must  be  specifically  pleaded,  678. 
false  personation  is  not  foi^ery,  679. 
What  InstrumenU  are  the  Objects  of  Forgery, 
Necessary  that  instrument  should  support  Aprimd/acie  case,  680. 
but  instrument  need  not  be  in  writing  or  in  words,  681. 
bonds,  deeds,  commercial  paper,  receipts,  orders,  <*  other  writing,"  682. 
judicial  or  political  records,  688. 
book  entries,  684. 
railway  and  other  tickets,  685. 
false  making  of  another's  signature  to  a  statement  exposing  the  latter  to 

suit  is  forgery,  .686. 
so  of  certificates  of  character,  687. 
but  not,  it  seems,  of  pictures,  688. 
certificate  as  to  negotiable  paper  is  forgery,  689. 

so  of  trade-marks  or  labels  when  party  issuing  is  liable  to  action  for  de- 
ceit, 690. 

instrument  must  be  capable,  if  genuine,  of  being  proof  in  l^al  process,  691. 

but  such  process  need  not  be  against  the  party  whose  name  is  forged,  692. 

nor  need  the  party  injured  have  a  local  legal  existence,  693« 

nor  need  there  be  any  immediate  personal  injury,  694. 

nor  need  the  instrument  be  more  than  prima  facie  proof,  695. 

but  an  instrument  that  in  no  possible  case  can  be  sued  on  cannot  be  the 
object  of  forgery,  696. 

defects  as  to  seals,  stamps,  and  attestations,  may  not  destroy  l^al  efficacy, 
697. 

forgery  of  void  bank  note  not  indictable,  though  otherwise  when  the  ob- 
ject is  to  impose  upon  third  person,  698. 

notes  of  a  prohibited  denomination  may  be  fcnrged,  699. 

a  foiled  bank  note  must  be  such  as  to  support  a  primd  facie  case,  700. 

fraud  on  public  at  large  is  sufficient  to  sustain  indictment,  701. 

not  forgery  to  induce  another  to  sign  his  name,  702. 
Uttering, 

Uttering  and  publishing  is  knowingly  passing  an  instrument  as  good,  708. 

uttering  forged  notes  is  indictable  at  common  law,  704. 

to  uttering  an  intent  to  defraud  is  necessary,  705. 

uttering  may  be  inferentially  proved,  706. 

no  defence  that  instrument  was  obtained  by  a  trap,  707. 

but  there  must  be  an  exhibition  of  the  instrument  lucri  caiMO,  708. 
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60  of  capacity  to  injure,  709. 

when  ofience  is  felony,  parties  counselling  are  accessaries  before  the  fact, 
710. 

yenue  is  place  where  foi^d  instmment  was  passed,  711. 

uttering  is  an  independent  ofience,  712. 

intent  to  defraud  to  be  inferred  from  facts,  718. 

no  defence  that  there  was  no  party  at  the  time  to  be  definuded,  714. 

scienter  may  be  proved  by  other  forgeries  and  utterings,  715. 
Proof  of  Charter  of  Bank. 

When  bank  is  defrauded,  existence  of  bank  must  be  proved  or  judicially 
noticed,  716. 
Intention. 

Intention  to  defraud  necessary  to  offence,  717. 

no  defence  that  the  party  intended  no  harm,  or  that  the  claim  was  just, 
718. 
Handwriting,  719. 
Having  Counterfeit  Money  in  Possession. 

Having  counterfeit  money  in  possession  with  intent  to  defraud  is  a  statutory 
ofience,  720. 

indictment  in  such  case  must  describe  as  in  forgery,  721 

scienter  in  such  case  is  material,  722. 

intent  to  be  inferred,  728. 

having  in  possession  several  kinds  of  notes  is  one  ofience,  724. 
Inferences  of  Forgery  from  Extrinsic  Facts. 

Collateral  mechanical  evidence  of  foi^ery,  725. 

presumption  of  forgery  from  uttering,  726. 
Indictment  in  Forgery  and  Uttering. 

Not  duplicity  to  state  the  ofience  in  varying  phases,  727. 

variance  as  to  general  designation  of  instrument  fatal,  728. 

instrument  must  be  accurately  set  forth,  728  a. 

of  a  foreign  language  translation  must  be  given,  729. 

setting  forth  of  non-producible  instruments  may  be  excused,  780. 

vignettes  and  mottoes  need  not  be  given,  781. 

nor  stamps,  782. 

indorsements  need  not  be  given,  nor  surplusage,  788. 

otherwise  as  to  dates,  784. 

altered  and  inserted  words,  when  material,  must  be  averred,  785. 

sewing  to  indictment  is  not  sufficient,  786. 

"tenor,"  means  words;  "purport,"  character,  787. 

"purporting  to  be"  not  essential,  738. 

indictment  must  show  instrument  to  be  capable  of  being  used  in  legal! 
process,  739. 

must  aver  extraneous  facts  when  necessary  for  this  purpose,  740. 

in  setting  forth  charters  of  banks  indictments  must  conform  to  statute,, 
741. 
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intent  to  defraud  must  be  ipecially  aveired  and  ao  of  Mcienter^  lit. 

possibility  of  fraud  is  enough  to  sustain  aYerment,  748. 

party  to  be  defrauded  must  be  specified,  743  a. 

ivhen  notes  of  fictitious  bank  are  foi^ged,  party  on  whom  notes  are  paooed 
should  be  averred,  744. 

actual  damage  need  not  be  averred  or  proved,  745. 

not  always  necessary  to  aver  person  on  whom  paper  is  passed,  746. 

place  of  uttering  may  be  laid  as  place  of  forgery,  747. 
C(nning. 

State  courts  take  jurisdiction  of,  748. 

counterfeit  must  be  likely  to  deceive,  749. 

all  participants  are  principals,  750. 

general  description  of  coin  is  enough,  751. 

offering  with  intent  to  defraud  is  uttering,  752. 

guilty  knowledge  is  to  be  inferred  from  facts,  758. 

existence  of  genuine  original  need  not  be  proved,  754« 

fraudulent  diminution  is  coining,  755. 
FORGERY  ABROAD,  jurisdiction  over,  276,  285. 
FORNICATION,  Uvingin,  1747. 
NcUure  of  Offence. 

Fornication  not  a  misdemeanor  at  common  law,  1741. 
IndictmenL 

Indictment  must  conform  to  statute,  1742. 
Evidence, 

Facts  of  case  must  be  made  out,  1 744. 
Verdict. 

May  be  conviction  of,  under  indictment  for  adulteiy,  1745. 

if  rape  be  proved,  offence  merges,  1746. 
FORTS,  offences  in,  jurisdiction  of,  260. 

FORTUNE-TELLER,  when  guilty  of  krceny,  964.     See  1140. 
FOWLS,  when  the  subject  of  larceny,  871. 
FRANCHISE,  ELECTIVE,  tampering  with,  1882. 
FRAUD  (see  Malice),  106. 

how  distinguishable  from  malice,  124. 

vitiates  consent,  146,  150. 

by  public  officer,  indictable,  1572  a. 

possibility  of,  sufficient  in  forgery,  658,  694,  748. 

in  election,  indictable,  1889  et  seq. 
FRAUDULENT  INSOLVENCY. 
Fraudulent  Conveyances. 

Under  statute  Eliz.  making  fraudulent  conveyances  is  indictable,  12881^ 
Secreting  Goods. 

Secreting  goods  made  indictable  by  recent  statutes,  1289. 

secreting  or  assigning  must  be  actual,  1240. 
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intent  or  scienter  must  be  shown,  1241. 

FREEDOM  OF  AGENCY,  essential  to  causation,  154. 

FRIEND  may  interpose  to  defend  friend,  494,  505. 

FRIGHT,  how  far  modifying  causation,  168. 

FRUIT,  when  subject  of  larceny,  868. 

GAMBLING  see  (Gaming),  a  statutory  offence,  1465  b, 
GAMES,  death  through,  871>d. 

public,  policy  of,  1461. 

scandalous  or  disorderly  games  are  indictable,  1461. 

so  of  bowling-alleys  when  disorderly,  1463. 

so  of  billiard  rooms,  1463. 

so  of  public  spectacles,  1464. 
GAMING,  when  public  may  be  indictable,  1465. 

gaming  is  staking  on  chance,  1465  a. 

made  indictable  by  statute,  1465  b. 

also  by  whatever  excites  disturbance,  1465  c. 

also  when  inrolving  minors,  1465  <^. 

in  pleading  statutory  requisites  must  be  followed,  1466. 

ignorance  no  defence,  88. 
GAMING-HOUSES,  when  nuisances,  1465. 
GAMING  MATERIALS,  may  be  subjects  of  larceny,  882  a. 
GAS,  may  be  subject  of  larceny,  863,  981. 

when  a  nuisance,  1414. 
GENERAL  MALICE,  character  of,  112. 

when  imputable,  120,  319,  320. 
GENEVA  AWARD,  discussion  of,  1903,  1905. 
GOLD  ORE,  may  be  subject  of  larceny,  865. 
GOOD  INTENT,  when  collateral,  no  defence,  119. 
GOODS,  stealing  (see  Cheats,  Embezzlement,  Largent). 

secreting,  1240. 
GOVERNMENT,  attack  on,  when  treason  (see  Treason),  1794  et  seq. 

conspiracy  to  corrupt,  1375. 
GRAND  JURY,  perjury  before,  1260. 
GRAVE  CLOTHES,  may  be  subjects  of  larceny,  868,  987. 
GRAVE  YARD,  may  be  protected  from  intruders,  626. 
GRAVES,  yioUtion  of,  1432  a. 
GRUDGE,  presumption  of,  in  homicide,  477. 
GUARDIANS,  indictable  for  neglect,  1585. 
GUARDIANSHIP,  responsibility  attached  to,  861. 
GUILTY  KNOWLEDGE,  inference  of  in  receiving  (see  Ignorance), 

983. 
GUNPOWER  (see  Powder),  when  a  nuisance,  1412,  1441. 
GUNPOWDER  FACTORIES,  when  a  nuisance,  1413,  1441. 
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GUNS,  homicide  throagb  negligent  nse  of,  S44. 
GYPSY,  fkbe  pretence  by,  1140.     See  964. 

HABEAS  CORPUS,  conflicts  of  jorisdiction  as  to,  267. 
HANDWRITING  (see  Forgeby). 
HARBORS,  OBSTRUCTING,  indictable,  1477. 
HARES,  not  subjects  of  liuceny,  869. 
HEALTH,  offences  to,  indictable,  1433. 

whatever  is  likely  to  generate  disease  may  be  a  nnisance,  1433. 

as  in  case  of  exposure  of  putrid  or  infectious  food  or  drink,  1434. 

but  mere  unwfaolesomeness  is  not  suflident,  1435. 

communication  of  diseases,  when  indictable,  1436. 
HEGEL,  his  riew  of  punishment,  13,  n. 
HELPLESS  PERSONS,  ill-treatment  of,  1563. 
HEREDITY,  evidence  of  insanity,  65, 
HIGH  SEAS,  jurisdiction  of,  260-1,  270,  1860  et  §eq. 

piracy  on,  I860. 
HIGHWAYS,  OBSTRUCTING. 

Obstructing  road  on  which  public  has  right  of  way  is  indictable,  1473. 

whatever  interferes  with  travel  is  an  obstruction,  1474. 

prescription  is  no  defence,  1475. 

unlicensed  or  excessive  obstruction  by  railroad  may  be  indictable,  1476. 

nuisance  to  obstruct  navigable  river  or  lake,  1477. 

collateral  benefit  no  defence,  1478. 

not  necessary  that  tide  should  flow,  1479. 

indictment  may  lie  for  obstructing  fish,  1480. 

wharf  may  be  a  nuisance,  1481. 

and  so  may  docks,  1482. 

and  so  may  oyster-beds,  1483. 

license  no  defence  to  negligent  obstruction,  1484. 

neglect  in  repairing  roads  may  be  indictable,  1485. 

indictment  must  aver  duty,  1486. 

court  may  compel  repair  by  fine,  1487. 

repairing,  1584  a. 
HIRER,  when  guilty  of  larceny,  964. 
HOGS,  in  a  city,  a  nuisance,  1412. 

HOLY  SCRIPTURES,  when  reviling,  indictable,  1431,  1443,  1605. 
HOME,  may  be  defended  by  force,  1549. 

homicide  in  defence  of,  465,  502,  506-7. 
HOMICIDE. 
Definitions, 

Murder  is  killing  with  malice  aforethought,  303. 

voluntary  manslaughter  is  intentional  killing  in  hot  blood,  304. 

involuntary  manslaughter  is  negligent  killing,  805. 

excusable  homicide  is  either  non-negligent,  non-malicioua  killing,  or  kill- 
ing in  self-defence  or  necessity,  806. 
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justifiable  homicide  is  homicide  in  discharge  of  a  duty,  S07. 
in  verdict  there  is  no  distinction  between  excusable  and  justifiable  homi- 
cide, 808. 
Certain  Requisites  of  Homicide  in  general. 
Deceased  must  have  been  living  at  mortal  blow,  809. 
death  must  be  imputable  to  defendant's  act,  809  a. 
accelerating  death  of  dying  is  homicide,  809  ft. 
the  homicide  must  not  have  been  in  legitimate  public  war,  810. 
there  must  be  proof  of  corpus  delicti^  811. 
death  must  have  been  within  a  year  and  a  day,  812. 
malice  is  to  be  inferred  from  circumstances,  818. 
when  there  is  deliberate,  unlawful  killing,  malice  is  inferred,  814. 
if  intent  be  only  to  inflict  a  slight  offence,  killing  is  but  manslaughter,  815. 
killing  when  intending  to  produce  miscarriage  is  murder,  816. 
when  unintended  person  has  been  killed  by  mistake,  it  has  been  ruled  that 

offence  is  the  same  as  if  intended  person  had  been  killed,  817. 
objections  to  this  view,  818. 

malice  to  a  class  covers  malice  to  an  individual,  819. 
by  older  writers  killing  with  intent  to  commit  collateral  felony  is  murder, 

820. 
this  conclusion  is  incompatible  with  reason,  821. 
proper  course  is  to  indict  for  attempt  and  for  manslaughter,  822. 
unintentional  homicide  incidental  to  an  unlawful  act  is  manslaughter,  828. 
so  in  respect  to  assaults,  824. 
so  in  respect  to  miscarriages,  825. 
so  as  to  riots,  826. 
so  as  to  illicit  intercourse,  827. 
so  as  to  suicide,  828. 
Negligent  Homicide, 

Omission  in  discharge  of  lawful  duty  is  indictable,  829. 
omission  to  perform  acts  of  charity  not  indictable,  880. 
otherwise  as  to  lawful  duties :  father  and  child,  881. 

husband  and  wife,  882. 

keepers,  jailers,  etc.,  888. 

incapacity  a  defence,  884. 

so  is  capacity  on  part  of  person  neglected,  885. 

conscientious  opinion  as  to  duty  when  a  defence,  886. 
engineers  and  other  officers  liable  for  omissions,  887. 
so  of  persons  employed  to  give  warning  as  to  danger,  888. 
no  indictment  lies  for  failure  in  discretionary  duty,  889. 
must  be  causal  connection  between  the  negligence  and  the  injuiy ;  con- 
tributory negligence,  840. 
master  liable  for  servant,  841. 
no  defence  that  business  was  lawful,  842. 
negligent  use  of  dangerous  agencies  indictable,  848. 
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firearms  aod  powder,  844. 
poison,  345. 

intoxicating  liquors,  S47. 
officers  of  railnNids  liable  for  death  ensning  from  their  want  of  care,  S48. 
when  there  is  duty  there  is  liability,  349. 
but  duty  must  be  specific,  350. 

killing  by  negligently  dropping  articles  is  manslan|^ter,  351. 
liability  of  steamboat  officers,  852. 
death  produced  by  careless  driving  is  manslaughter,  853. 
rapidity  which  puts  horse  out  of  control  is  negligenecy  354. 
care  to  be  that  of  prudent  dnTers,  355. 
all  concerned  liable  as  principals,  356. 
letting  loose  noxious  animals,  857. 

killing  of  helpless  person  by  n^ligent  act  is  manslanghter,  358. 
death  of  child  by  parent's  negligent  act  is  manslaughter,  359. 
so  as  to  master  and  apprentice  and  master  and  senrant,  360. 
so  of  jailers  and  other  guardians,  861. 

physicians  responsible  for  lack  of  ordinary  diligence  and  skill,  362. 
not  responsible  if  patient  were  direct  cause  of  injui^',  863. 
no  difference  between  licensed  and  unlicensed  practitioner,  864. 
culpable  ignorance  imposes  liability,  365. 

careless  or  ignorant  use  of  dangerous  agencies  is  negligence,  366. 
gratuitousness  does  not  affect  case,  367. 
apothecaries  and  chemists  liable  on  same  principles,  868. 
by  persons  running  machinery  care  must  be  exercised  in  proportion  to 

danger,  869. 
so  when  death  is  caused  by  negligent  desertion  of  post,  370. 
Killing  in  Athletic  Sports, 

Prize-fighters  liable  for  manslaughter  in  cases  of  non-malicious  killing,  371. 
and  so  of  participants  in  unlawful  sports,  872. 
but  not  so  in  lawful  athletic  sports,  373. 
in  practical  jokes  responsibility  attaches,  873  a. 
Correction  hy  Per  song  in  Authority  • 

Killing  by  undue  correction  is  manslaughter,  874. 
Statutory  Distinctions, 

Old  English  law  indifferent  to  grades  of  guilt,  875. 

analysis  of  statutes,  876. 

Pennsylvania  and  cognate  statutes  leave  distinction  between  murder  and 

manslaughter  untouched,  making  specific  intent  to  take  life  ihe  peculiar 

feature  of  murder  in  first  degree,  377. 
''  wilful"  means  specifically  willed,  378. 
"  deliberate"  to  be  regarded  as  qualifying  ''killing."  379. 
''premeditated"  an  essential  incident,  880. 
facts  from  which  premeditation  may  be  inferred,  881. 
killing  B.  when  intent  was  to  kill  C.  is  murder  in  first  degree,  882. 
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grade  of  homicide  when  the  indiridual  killed  is  one  of  a  group  generally 

attacked  is  determined  by  the  general  intent,  888. 
killing  in  perpetration  of  enumerated  felonies  not  necessarily  murder  in 

the  first  degree,  884. 
and  so  of  homicide  by  poison  and  lying  in  wait,  885. 
homicide  incidental  to  unenumerated  felony  is  manslaughter,  886. 
under  the  statutes  '*  attempt"  must  be  a  substantive  offence,  887. 
murder  in  second  degree  includes  cases  where  there  was  no  specific  intent 

to  take  life,  888. 
murder  in  drunkenness  is  murder  in  second  degree,  889. 
killing  woman  with  intent  to  produce  abortion  may  be  murder  in  second 

degree,  890. 
murder  in  second  degree  a  compromise  courts  unwilling  to  disturb,  891. 
in  cases  of  doubt  presumption  is  for  murder  in  second  degree,  892. 
common  law  indictment  for  murder  sufficient  to  sustain  either  degree^ 

898. 
yerdict  should  specify  degree,  8N. 
JRiotous  Homicides, 

In  cases  of  killing  in  war  against  goyemment  for  private  purposes  indict- 
ment should  be  for  murder,  895. 
co-rioters  principals  in  riotous  killing,  896. 
but  not  in  collateral  crimes,  897. 

presence  without  intent  to  kill  involves  manslaughter,  898. 
killing  by  lynch-law  is  murder  in  first  degree,  899. 
if  there  be  cooling-time,  offence  may  be  murder,  899  a. 
private  persons  may  kill  in  suppression  of  riot,  400. 
Homicide  hy  Officers  of  Justice. 

Killing  in  obedience  to  warrant  justifiable,  401. 

and  so  when  necessary  to  effect  an  arrest,  402. 

murder  for  officer  intentionally  to  kill  a  person  flying  from  civil  arrest, 

408. 
otherwise  in  respect  to  felonies,  405. 

killing  by  officer  in  prevention  of  escape  in  felonies  justifiable,  406. 
so  when  necessary  to  preserve  peace,  407. 
lawful  arrest  unlawfully  executed  imposes  responsibility,  408. 
legal  warrant  necessary,  409. 
private  persons  interfere  at  their  own  risk,  410. 
so  as  to  military  and  naval  officers,  411. 
officer  in  danger  of  life  may  take  life,  412. 
Homicide  of  Officers  of  Justice  and  others  aiding  them. 
Intentional  killing  of  officer  lawfully  arresting  is  murder,  418. 
but  manslaughter  when  arrest  is  illegal,  414. 
constables  and  policemen  have  authority  to  airest  when  public  order  is 

threatened,  415. 
bailiff's  powers  limited  to  arrest,  416. 

856 


IKDSX. 

HOMICIDE— (cona'ntitfcO. 

officer  executing  process  must  be  within  jurisdiction,  417. 

notice  may  be  inferred  from  facts,  418. 

if  there  be  no  notice,  killing  in  self-protection  is  not  murder,  419. 

warrant  must  be  executed  by  party  named  or  his  assistant,  420. 

warrant  continues  in  force  until  executed,  421. 

erroneous  or  blank  warrant  inoperative,  422. 

falsity  of  charge  no  alleviation,  428. 

warrant  without  seal  is  void,  424. 

but  not  so  as  to  informality  not  amounting  to  illegality,  425. 

warrant  need  not  be  shown,  426. 

arrest  on  charge  of  felony  unlawful  without  warrant,  427. 

arrest  may  be  made  during  offence  without  warrant,  428. 

for  past  oflfences,  limited  to  felonies  and  breaches  of  the  peace,  429. 

killing  of  officer  arresting  on  probable  felony  is  murder,  430. 

military  and  naval  officers  subject  to  same  rules,  481. 

persons  aiding  officers  entitled  to  protection  of  officers,  482. 

80  as  to  private  person  lawfully  arresting  independently  of  officer,  438. 

pursuer  must  show  that  felony  was  committed,  etc.,  484. 

private  person  may  interfere  to  prevent  crime,  485. 

indictment  found,  good  cause  of  arrest  by  private  person,  486. 

railway  officer  may  arrest  misbehaving  passenger,  487. 

arrest  for  breach  of  peace  illegal  without  corpus  delicti^  488. 

in  cases  of  public  disorder  officers  may  enter  houses  to  arrest,  489. 

private  persons  interfering  to  quell  riots  should  give  notice,  440. 

must  be  reasonable  grounds  to  justify  arrest  of  vagrants,  441. 

time  of  execution  of  arrest,  442. 

manslaughter  when  officers  take  opposite  parts,  448. 

A.  aiding  B.  in  resisting  is  in  the  same  position  as  B.,  444. 
Infanticide, 

When  death  occurs  before  child  has  independent  circulation,  offence  is 
not  homicide;  otherwise,  when  the  child  is  born  alive  and  dies  after 
birth,  445. 

birth  a  question  of  fact,  446. 

negligent  exposure  of  children  is  manslaughter,  447. 
Suicide. 

Surviving  principal  in  suicide  indictable  for  murder,  448. 

at  common  law  no  conviction  of  accessaries  before  the  fact,  449. 

killing  when  assisting  in  producing  abortion,  450. 

consent  of  deceased  no  bar  to  prosecution,  451. 

killing  another  with  his  consent  to  avoid  greater  evil,  452. 

killing  another  incidentally  to  suicide  is  manslaughter,  453. 

attempt  to  commit  suicide  is  a  misdemeanor,  454. 
Provocation  and  Hot  Blood, 

Loss  of  self-control  essential  to  offence,  455* 
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words  of  reproach  no  adequate  provocation  for  an  assanlt  with  intent  to 
kill,  455  a. 

when  person  is  touched  with  apparent  insolence,  then  provocation  reduces 
degree,  456. 

interchange  of  blows  induced  hy  insulting  words  reduces  to  manslaughter, 
457. 

a  slighter  provocation  extenuates  when  intent  is  only  to  chastise,  458. 

husband  in  hot  blood  killing  adulterer,  guilty  of  manslaughter,  459. 

same  principle  to  be  extended  in  cases  of  punishment,  when  in  hot  blood, 
of  attacks  on  the  chastity  of  persons  under  the  rightful  protection  of 
defendant,  460. 

killing  to  redress  a  public  wrong  is  murder,  461. 

a  bare  trespass  on  property  not  an  adequate  provocation  in  cases  of  inten- 
tional killing,  462. 

exercise  of  a  legal  right  no  just  provocation,  468. 

spring-guns  illegal  when  placed  on  spots  where  innocent  trespassers  may 
wander,  464. 

for  master  of  house  knowingly  to  kill  visitor  is  murder,  465. 

when  such  killing  is  in  hot  blood  it  is  manslaughter,  466. 

when  such  killing  is  in  self-defence  it  is  excusable,  467. 

manslaughter  to  kill  master  of  house  expelling  defendant  with  unnecessary 
violence,  468. 

killing  a  person  having  legal  right  to  enter  room  is  murder,  469. 

a  blow  is  sufficient  provocation  when  parties  are  equal,  470. 

in  sudden  quarrels  immaterial  who  struck  the  first  blow,  471. 

but  the  blow  must  have  been  apparently  intended,  and  naturally  calculated 
to  arouse  the  passions,  472. 

cool  and  deliberate  use  of  disparity  to  kill  is  murder,  478. 

malice  implied  from  concealed  weapon,  474. 

where  mortal  blow  was  given  after  deceased  was  helpless,  offence  is  mur- 
der, 475. 

and  so  where  attack  was  sought  by  person  killing,  476. 

question  of  continuance  of  old  grudge  is  for  jury,  477. 

malicious  killing  in  another's  quarrel  is  murder,  but  killing  in  hot  blood  is 
manslaughter,  478. 

in  interference  by  friends,  hot  blood  extenuates  in  proportion  to  the  near- 
ness of  the  relationship,  479. 

cooling  time  dependent  upon  circumstances,  480. 

restraint  or  coercion  is  adequate  provocation,  481* 

killing  in  duel  is  murder,  482. 

and  this  extends  to  the  seconds,  488. 
Excuse  and  Justification. 
Repulsion  of  Felonious  Assault^  484. 
Force  of  defence  to  be  proportioned  to  force  of  attack,  484. 
condict  provoked  by  defendant  is  no  defence,  485. 
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but  where  defendant  withdraws  from  rach  conflict  then  his  right  of  self- 
defence  revives,  486. 

retreat  is  necessary  when  practicable,  486  a. 

prior  malice  by  defendant  does  not  abrogate  defence,  486  h, 

attack  cannot  be  anticipated  when  the  law  can  be  resorted  to,  487. 

otherwise  when  there  is  no  organized  government,  487  a. 

whether  the  danger  is  apparent  is  to  be  determined  from  the  defendant's 
stand-point,  488. 

impracticable  to  take  ideal  *'  reasonable  man"  as  a  standard,  489. 

analogy  from  cases  of  interference  in  others'  conflicts,  490. 

on  principle,  the  test  is  the  defendant's  honest  belief,  491. 

but  although  the  defendant  believes  he  is  in  danger  of  life,  he  is  guilty  of 
manslaughter  if  this  belief  b  imputable  to  his  negligence,  492. 

apparent  attack,  to  be  an  excuse,  must  have  actually  begun,  and  must  be 
violent,  498. 

right  extends  to  relationship  of  parent  and  child,  husband  and  wife,  servant 
and  master,  494. 
Prevention  of  Felony^  496. 

Bond  fide  non-negligent  belief  that  a  violent  felony  is  about  to  be  perpe- 
trated excuses  homicide  in  its  prevention,  495. 

right  cannot  usually  be  exercised  when  there  is  an  opportunity  to  secure 
ofiender's  arrest,  496. 

if  felonious  attempt  is  abandoned  and  ofiender  escapes,  killing  him  without 
warrant  in  pursuit  is  murder,  497. 

no  killing  is  excusable  if  the  crime  resisted  could  be  prevented  by  leas 
violent  action,  498. 

felonies  and  riots  may  be  thus  prevented,  499. 

trespass  no  excuse  for  killing  trespasser,  500. 

owner  may  resist  violent  removal  of  property,  or  attack  upon  his  rights, 
but  not  attack  on  his  honor,  501. 
Protection  of  Dwelling-house^  602. 

A  person  when  attacked  in  dwelling-house  peed  retreat  no  further,  502. 

house  may  be  defended  by  taking  life,  508. 

but  right  is  only  of  self-defence  and  prevention,  504. 

friends  may  unite  in  such  a  defence,  605. 

right  does  not  excuse  killing  intruder  in  house,  506. 

killing  by  spring-guns,  when  necessaxy  to  exclude  burglars,  excusable,  507. 
Execution  of  Laws,  508. 

Killing  under  mandate  of  law  justifiable,  508. 
^Superior  Duty,  509. 

Bisk  of  killing  another  to  be,  in  extreme  cases,  preferred  to  certain  death, 
500. 
Necessity,  610. 

Defence  only  good  when  danger  is  immediate,  and  when  the  life  of  the 
defendant  can  only  be  saved  by  the  sacrifice  of  the  deceased,  510. 
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self- preservation  in  shipwreck,  511. 
Indictment. 
Venue  must  aver  jurisdiction,  513. 
deceased  must  be  individuated,  512  a. 
averment  of  relationship  between  deceased  and  defendant  when  such  Is 

necessary,  518. 
when  variance  as  to  intent  to  kill  is  fatal,  514. 
*'in  the  peace  of  Grod,"  etc.,  is  not  a  necessary  averment,  515. 
deceased  must  have  been  living  at  time  of  blow,  516. 
**  feloniously"  and  *'of  malice  aforethought"  are  necessaiy  at  common 

law,  517. 
allegation  of  assault  necessary  in  violent  homicides,  518. 
at  common  law  general  character  of  instrument  of  death  must  be  correctly 

given,  519. 
variance  in  this  respect  is  fatal,  520. 
when  death  is  alleged  to  have  been  by  compulsion,  circumstances  must  be 

averred,  521. 
acts  of  agent  or  associate  may  be  averred  as  acts  of  principal,  522. 
variance  in  description  of  poison  not  fatal,  52$. 
scienter  requisite  in  poisoning,  524. 
unknown  instrument  need  not  be  averred,  525. 
when  counts  are  inconsistent,  verdict  should  be  taken  on  good  counts, 

526. 
value  of  instrument  need  not  be  proved,  527. 
allegation  of  hand  of  defendant  need  not  be  made,  528. 
averment  of  time  need  not  be  repeated,  529. 
word  *'  struck"  is  essential  when  there  has  been  a  blow,  580. 
but  not  necessary  in  cases  of  poisoning,  581. 
general  description  of  place  of  wound  is  sufficient,  582. 
term  *'  wound"  to  be  used  in  a  popular  sense,  588. 
exactness  no  longer  necessary  in  description  of  wound,  584. 
when  two  mortal  wounds  are  averred,  either  may  be  proved,  585. 
death  must  be  averred,  536. 
must  have  been  within  a  year  and  a  day,  587. 
place  of  death  must  be  averred,  588. 

omission  of  *'  malice  aforethought"  and  '*  murder"  reduces  offence  to  man- 
slaughter, 589. 
varying  counts  may  be  joined,  540. 
Verdict, 
Conviction  or  acquittal  of  manslaughter  acquits  of  murder,  541. 
jury  may  convict  of  minor  degree,  542. 
verdict  must  specify  degree,  548. 
at  common  law  can  be  no  conviction  of  assault  on  indictment  for  murder, 

544. 
in  excusable  homicide  verdict  is  not  guilty,  545. 
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may  be  accessary'  to  munler  in  second  degree,  54(^ 

when  requisite,  verdict  roust  designate  punishment,  647. 
HOMICIDE  ABROAD,  jurisdiction  over,  277. 

conflicts  of  jurisdiction  as  to,  292. 
''  HONEST  BELIEF,"  when  a  defence  to  homicide,  491. 

when  a  defence  to  indictment  generally,  88. 
HONOR,  violence  not  justifiable  in  defence  of,  101. 
HORSE,  stealing  of  (see  Larceny). 

malicious  injury  to,  1067,  1082  a. 
HORSES,  careless  driving,  homicide  through,  858-4-6. 

racing,  when  indictable,  1467  a,  note. 

keeping  of  not  a  nuisance,  1412. 

frightening,  when  a  nuisance,  1474. 
HOT  BLOOD,  in  homicide  (see  Homicide). 
HOUR,  when  material  in  burglary  (see  Burglabt). 
HOUSE,  may  be  defended  by  force,  1549. 

may  be  protected  from  intruders,  97,  502,  €24* 

homicide  in  defence  of,  465,  502,  506-7. 

right  of  officers  to  enter,  439. 

larceny  in  stealing  from,  981  c. 
"HOUSE,  DISORDERLY,"  1458. 
HOUSE  OF  ILL-FAME,  letting,  when  indictable,  1459. 

keeping,  indictable  at  common  law,  1449,  1458. 
HUMANITARIANISM,  as  a  basis  of  punishment,  4. 
HUSBAND,  may  coerce  wife,  933. 

indictable  for  misconduct  to  wife,  1563-7. 

indictable  for  negligent  homicide  of  wife,  881. 

may  defend  wife,  494. 

when  justified  in  killing  adulterer,  459. 
HUSBAND  AND  WIFE,  when  to  be  joined  in  indictment  (see  Married 

Women),  76. 
HUSH-MONEY,  conspiracy  to  extort,  1879. 

threats  to  extort,  851,  1664. 

ICE,  may  be  subject  of  larceny,  868. 
IDIOCY  (see  Insanity),  84. 
IGNITION,  when  necessary  to  arson,  827. 
IGNORANCE,  no  defence  to  official  negligence,  838,  1685. 

when  defence  to  selling  liquor,  1507. 

when  defence  to  charge  of  resistance  to  officer,  649. 
IGNORANCE  OF  FACT,  admissible  to  negative  intent,  87. 

but  when  scienter  is  irrelevant,  ignorance  or  mistake  of  fact  no  defence,  88. 

and  so  where  the  fact  is  one  of  which  the  defendant  ought  to  have  been 
cognizant,  89. 

in  suits  for  negligence,  party  is  not  required  to  know  facts  out  of  his 
specialty,  90. 
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IGNORANCE  OF  LAW,  no  defence  to  an  indictment  for  a  riolation  of  law, 
84. 

but  on  indictment  for  negligence  in  application  of  law,  non-specialist  not 
chargeable  with  ignorance  of  specialty,  85. 

mistake  of  law  admissible  to  negative  evil  intent,  85  a. 

statutes  not  operative  until  published,  8C. 
ILLEGAL  ACTS,  when  ignorance  is  defence,  88. 
ILLEGITIMATE  CHILD,  duty  of  father  to,  869. 
ILL-FAME,  houses  of  (see  Disorderly  House),  1449,  1468,  1459. 
ILLICIT  COHABITATION. 

Offence  must  be  continuous  and  lewd,  1747. 

statutes  must  be  followed  in  indictment,  1748. 

proof  is  inferential,  1748  a. 
ILLICIT  INTERCOURSE,  proof  of,  1788,  1744,  1748  a. 
IMMEDIATE  INTENT,  when  imputable,  117. 
IMMORALITY,  distinguished  from  crime,  14  a. 

conspiracies  to  commit,  1861. 
IMPEACHMENT,  the  usual  mode  of  reaching  ezecotiTe  misconduct,  1571. 
"IMPLIED  MALICE,"  118. 
IMPOTENCY,  a  defence  to  rape,  552. 
IMPRISON,  conspiracy  to,  1855. 
IMPRISONMENT,  as  a  provocation,  481. 

cannot  be  effected  by  consent,  145. 
IMPULSE,  irresistible,  as  a  defence,  48. 
IMPUT ABILITY,  character  of,  88,  88  et  seq,.  119,  180. 
INADEQUACY  OF  TEMPTATION,  no  d^ence,  120. 
INALIENABLE  RIGHTS,  cannot  be  waived,  143. 
INCEST,  an  offence,  at  common  law,  1749. 

constituents  of  offence  must  be  made  out,  1750. 

question  whether  offence  falls  where  there  is  rape,  1751« 

scienter  is  essential,  1 752. 

relationship  provable  by  admissions,  1758. 
INCIDENTAL  INJURY,  when  imputable,  119. 
INCIDENTAL  RESULTS,  how  far  imputable  in  homicide,  815. 
INCITING  TO  OFFENCES  (see  Attempts,  Instigators). 
INCORPORATION  (sec  Charter). 
INDECENCY,  public,  a  nuisance,  1482. 
INDECENT  EXPOSURE  OF  PERSON,  1468. 

when  an  assault,  612. 
INDECENT  LETTER,  mailing,  1881. 
INDECENT  LIBELS  (see  Obscenity),  1606. 
INDECENT  TREATMENT  OF  THE  DEAD,  indictable,  1482  a. 
INDIANA,  rule  as  to  common  law  in,  15  a. 
INDIANS,  how  far  the  subjects  of  criminal  prosecution,  282  a. 
INDIAN  TRIBES,  criminal  jurisdiction  over,  282  a. 
INDIAN  WARFARE,  how  far  a  defence  to  homicide,  810. 
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INDICTMENT,  for  assault,  687. 

for  bui^larj  (see  Burglary). 

for  forgery,  727. 

for  murder  in  second  degree,  898. 

for  nuisance,  1427. 

for  perjury,  1285  et  §eq, 

for  rape,  669  et  seq. 

for  receiving  stolen  goods,  997. 

for  robbery,  867. 
INDORSEMENT,  fraudulently  obtaining  (see  False  PBEnxcsfl). 

foi^gery  of  (see  Forgery). 
INFAMOUS  PERSONS,  protected  by  law,  188. 
INFAMY,  wbat  constitutes  (see  Crimes,  Fsloxy). 
INFANTICIDE. 

When  death  occurs  before  child  has  independent  circulation,  offence  is 
not  homicide ;  otherwise,  when  the  child  is  bom  alire  and  dies  after 
birth,  446. 

birth  a  question  of  fact,  446. 

negligent  exposure  of  children  is  manslaughter  (see  Homicide);  447. 
INFANTS. 

Infants  under  seven  not  penally  responsible,  67. 

between  seven  and  fourteen  infant  capcuc  doli  may  be  convicted,  68. 

boy  under  fourteen  presumed  incapable  of  rape,  69. 

infant's  liability  in  special  cases,  70. 

infant  liable  for  false  representations  as  to  age,  71. 

when  infant  may  appear  by  attorney,  72. 

incapable  of  consent,  146. 

sales  of  liquors  to,  1607,  1612  6. 

gambling  with,  1466  cf. 
INFECTIOUS  DISEASES,  communicating,  when  indictable,  1486. 
INFERENCE  OF  SPECIAL  INTENT,  when  to  be  made,  120. 
INFLAMMABLE  COMPOUNDS,  when  a  nuisance,  1441. 
INJURY,  incidental,  when  imputable,  119. 

not  necessary  to  causation,  168. 

unintended,  when  imputable,  1 20.     See  88,  88. 
INN,  proprietor  of,  may  expel  intruder,  626. 
INN-KEEPERS,  indictable  for  neglect,  1687. 

rights  of,  489,  606-6,  626. 
INNOCENT  AGENTS,  cannot  be  principals,  207. 
INNUENDOES,  in  libel,  1660.  . 

in  false  pretences,  1220. 
INSANE  AGENTS,  cannot  be  principals,  207. 
INSANITY. 

Old  English  rulings  on  insanity  no  longer  authoritative,  82. 

irresponsibility  to  be  determined  by  exclusion  rather  than  by  inchuion,  38. 
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Incapacity  to  distinguish  Right  from  Wrong, 

Party  incapable  of  detennining  as  to  right  and  wrong  is  irresponsible,  84. 

'*  wrong"  means  moral  wrong,  86. 
Insane  Delusion, 

Delusion  excuses  act  done  bond  Jide  and  without  malice  under  its  effect, 
87. 

rule  applies  to  all  bond  Jide  erroneous  non-negligent  beliefs,  88. 

actual  danger  not  necessary,  89. 

delusion  must  be  mental,  40. 

partial  insanity  no  defence  to  crime  not  its  product,  41. 

delusion  to  exculpate  must  be  non-negligent,  42. 
Irresistible  Impulse. 

'* Irresistible  impulse"  to  be  distinguished  from  *' moral  insanity"  and 
from  passion,  43. 

insane  irresistible  impulse  a  defence,  4 

caution  requisite  as  to  this  defence,  45. 
Moral  Insanity, 

Moral  insanity  is  no  defence,  46. 
Mental  Disturbance  as  lowering  Grade  of  Guilt, 

Mental  disturbance  admissible  to  disprove  malice,  47. 
Intoxication, 

Persons  under  insanity  produced  by  intoxication  may  be  iiresponsible,  48. 

voluntary  intoxication  does  not  exculpate,  49. 

intoxication  admissible  to  determine  condition  of  mind,  81. 

especially  as  to  intent  to  take  life,  52. 

and  so  as  to  other  questions  of  intent,  58. 

but  not  so  as  to  reduce  responsibility  when  malice  is  shown,  54. 

**  Toluntary "  is  conditioned  by  temperament,  55. 
Practice  in  Cases  of  Insanity, 

Witnesses  may  give  opinion  based  on  observation,  56. 

defence  may  be  taken  by  friends  of  accused,  57. 

plea  may  be  special,  57  a. 

issue  to  be  tried  by  jury,  58. 

insanity  afler  conviction  defers  execution,  59. 

burden  is  on  party  disputing  sanity,  60. 

conflicting  theories  as  to  amount  of  evidence  requisite  to  prove  insanity,  6L 

insanity  to  be  inferred  from  conduct,  68. 

and  from  physical  peculiarides,  64. 

and  from  hereditary  tendency,  65. 

in  some  jurisdictions  defence  taken  by  special  plea,  65  a. 
INSOLVENCY,  FRAUDULENT,  1288. 
INSTANTANEOUS  LNTENT,  when  imputable,  117. 
INSTIGATORS,  responsible  for  crime,  225,  238-4. 

combination  of,  225  a. 

guilt  of,  280. 
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commanding  and  counselling  constitute  accessaryship  before  the  fact,  225. 

several  instigators  may  be  combined,  225  a. 

must  be  causal  connection,  226. 

silent  acquiescence  is  not  counselling,  227. 

countermanded  advice  does  not  implicate,  228. 

accessary  not  liable  for  collateral  crime,  229. 

relative  guilt  of  accessary  and  principal,  230. 

assistance  must  be  rendered  knowingly  and  really,  281. 

may  be  accessary  before  the  fact  to  manslaughter,  23^. 

accessary  before  the  fact  need  not  be  originator,  238. 

quantity  of  aid  immaterial,  234. 

conditions  of  time  immaterial,  235. 

grade  of  guilt  not  necessarily  the  same,  236. 

conviction  of  principal  no  longer  a  prerequisite,  237. 

indictment  must  particularize  offence,  288. 

verdict  must  specify  grade,  239. 

attempts,  240. 
INSTRUMENT,  inference  from  in  determining  degree  of  murder,  315,  381» 
INSTRUMENT  OF  DEATH,  how  to  be  averred,  519. 

inference  from  (see  Weapon),  315-7-8,  820,  881. 
INSURERS,  burning  houses  with  intent,  843. 

destroying  vessels  with  intent  to  defraud,  1894. 
INSURGENT  BELLIGERENTS,  how  far  subjects  of  penal  discipline,  288. 
INSURGENTS,  indictable,  though  folreigners,  282. 
INTENT. 

Malice  is  evil  intent,  and  is  convertible  with  dolus,  106. 

to  dolus,  will,  object,  and  causation  are  essential,  107. 

sufficient  if  party  charged  contemplated  result  as  a  contingency,  108. 

dolus  classified  as  determinatut  and  altemativus,  109. 

dolus  determinatus  is  where  a  single  object  is  persistently  pursued,  110. 

dolus  alternativus  is  where  the  purpose  is  capable  of  alternate  realization, 
111. 

in  English  law  '*  malice"  may  be  general  or  special,  112. 

fallacy  of  distinction  between  malice  express  and  implied,  118. 

malice  presumed  to  be  continuous,  114. 

but  duration  to  be  inferred  from  facts,  115. 

premeditation  requires  no  fixed  period,  116. 

intent  at  time  of  action  enough,  117. 

malice  does  not  require  physical  contact,  117  a. 

in  cases  of  doubt,  verdict  is  taken  for  the  lower  degree,  118. 

intent  to  be  distinguished  from  motive ;  combination  of  motives  no  defence, 
119. 

unintended  injury  derives  its  character  from  purpose  to  which  it  is  inci- 
dental, 120. 

motive  need  not  be  proportionate  to  heinousness  of  crime,  121. 
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malice  inferable  from  facts,  122. 

conscioasnesfl  of  anlawfulnesB  not  essential,  12S. 

does  not  constitute  attempt,  174. 

may  be  negatived  by  ignorance  of  fact,  87. 

in  barglary  (see  Burolart). 

proof  of,  in  false  pretences,  1184,  1220. 

in  forgery,  proof  of,  717. 

how  affected  by  mental  disturbance,  47,  62,  58. 

to  ravish,  assault  with,  576. 

necessary  to  larceny,  883. 

not  necessary  to  nuisance,  1420-1  • 

not  necessary  in  negligence  (see  Nbquoekce),  90. 
INTENT,  COLLATERAL,  how  far  imputable,  819,  820. 

no  defence,  119. 
INTERMENT,  neglect  of,  indictable,  1482  a. 
INTERNATIONAL  JURISDICTION,  Umits  of,  284-8. 
INTERNATIONAL  LAW,  offences  against,  258. 
INTERNATIONAL  PROOF  OF  MARRLfliGE,  1699. 
INTERVENTION  of  new  causes,  how  far  affecting  responsibility,  155, 160. 
INTOXICATING,  meaning  of,  1505. 
INTOXICATING  LIQUORS,  ILLICIT  SALE  OF. 

Tippling-house  when  disorderly  is  a  nuisance  at  common  law,  1498. 

such  nuisances  defined  by  statute,  1498  a. 

abatement  of,  1498  &. 
Lictn$t, 

License  should  be  n^atived  in  indictment,  1499. 

how  it  is  to  be  proved,  1500. 

construction  of  license,  1500  a. 

licenses  not  assignable,  1501. 
Common  Seller :  Dealer :  Tippling^houie. 

Averment  and  proof  of,  1502. 
Agency, 

Principal  liable  for  agent's  acts,  1508. 

agent  is  personally  responsible,  1504. 
*^  Intoxicating**  or  ^^  Spirituous.** 

Intoxicating  qualities  when  notorious  need  not  be  proved,  1505« 
Medical  Use, 

To  be  a  defence  drink  must  be  sold  in  good  faith  as  medicine,  1506. 

and  so  as  to  opium,  1506  a. 

liquor  derives  its  type  from  the  object  of  its  use,  1506  5. 
Ignorance. 

Honest  mistake  of  fact  is  not  ordinarily  a  defence,  1507» 
Autrefois  Acquit. 

Offence  must  be  identical  to  bar,  1508* 
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Husband  and  Wife. 

Feme  covert  may  be  respoiuible  for  sales,  and  husband  for  wife's  sales,  1509. 
Averment  and  Proof  of  Vendee, 
Prevalent  opinion  is  that  yendee  need  not  be  named,  1510. 
vendee  may  be  averred  as  unknown,  1611. 
when  name  must  be  proved,  1512. 
Minors  and  Drunkards j  sales  to,  1512  a. 
Averment  and  Proof  of  Sale, 
Limitations  of  statute  to  be  followed,  1512  5. 
sales  in  neighborhood  of  schoob,  churches,  etc.,  1512  b, 
statutory  description  of  liquor  sufficient,  1518. 
and  so  as  to  measure,  1514. 
and  so  as  to  retail,  1514  a. 
**  sell  and  offer"  not  double,  1515. 
price  need  not  be  averred,  1516. 
sufficient  to  charge  '*  common  seller,"  but  sale  must  be  properly  averred, 

1617. 
sales  on  credit  are  within  statute,  1518. 
and  so  are  drinks  on  *' trade"  or  as  collaterals,  1519. 
club  distributions  not  sales,  1514  a. 
sales  to  be  inferred  from  circumstances,  1520. 
time  is  immaterial,  1521. 
measure  is  immaterial,  1522. 
name  is  material,  1522  a. 
to  be  inferentially  shown,  1523. 
sales  may  be  joint,  1524. 
only  offences  bharged  to  be  proved,  1525. 
bill  of  particulars  to  be  required,  1526. 
partial  license  no  defence,  1527. 
statutory  presumption  as  to  sale,  1528. 
Keeping  prohibited  Liquors  for  Sale^  1528  a. 
Penal  Responsibility  of  Vendee, 

Yendee  may  be  called  as  witness,  1529. 
Constitutionality  of  Laws  respecting. 
License  laws  to  be  strictly  construed,  1580. 
laws  modifying  evidence,  1580  a, 
U.  S.  revenue  license  no  defence,  1581. 
Jurisdiction,  1582. 
INTOXICATING  LIQUORS,  homicide  through  negligent  administering  of, 

847. 
INTOXICATION,  as  a  defence,  48  et  seq. 

in  public  officer,  indictable,  1588. 
INTRUDER,  may  be  expelled  from  house  or  grounds,  622,  1101. 
INVEIGLEMENT,  how  far  precluding  prosecution,  149. 
'<  INVEIGLEMENT"  of  children,  a  statutory  offence,  590,  1765. 
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INVEIGLERS  (see  Instigators). 
INVITATIONS,  not  attempts,  179. 
INVOLUNTABT  MANSLAUGHTER,  meaning  of,  805. 
IRRELIGION,  scandalous,  when  a  nuisance,  1481. 
IRRESISTIBLE  IMPULSE,  as  a  defence,  48. 
IRRESPONSIBLE  PARTIES,  when  causes,  161. 
when  principals,  211,  212. 

JAIL,  burning  of,  when  arson  (see  Abbon). 

escape  from  (see  Esgapk). 
JAILER. 
Against  for  an  Escape, 
Escape  is  permitting  a  prisoner's  departure  from  custody,  1667* 
negligence  need  not  be  proved  by  prosecution,  1668. 
deputy  jailers  are  liable  as  jailers,  1669. 
jailers  need  not  be  dejure^  1670. 
indictment  must  specify  offence,  1671. 
indictable  for  n^ligent  homicide  of  prisoner,  881,  861. 
indictable  for  malicious  homicide  (see  Homicide). 
may  restrain  prisoner,  635. 
JEWS,  bound  by  Sunday  laws,  1481  a* 
JOINT  TENANT,  when  guilty  of  larceny,  922. 
JOKE,  practical,  death  through,  878  a. 
assaults  in,  608  o. 

larceny  in,  S98.  ^ 

JUDGE,  bribery  of  (see  Bbibebt,  Misconduct). 
JUDICIAL  NOTICE  of  liquow,  1505. 
JUDICIAL  PROCEEDINGS,  requisites  of,  in  perjuvy  (see  Pbbjubt), 

1297. 
JUDICIAL  RECORDS,  subjects  of  forgery,  688. 
JURAT,  where  proving  oath,  1812. 
JURISDICTION,  theories  of,  284,  note. 

Judicial  Powers  settled  by  Federal  Constitution, 

Summary  of  federal  judicial  powers  given  by  Constitution,  252. 
prevalent  view  is  that  federal  judiciary  has  no  common  law  crimiiud  juris- 
diction, 258. 
conflict  of  early  rulings  on  this  topic,  254. 

rulings  do  not  shut  out  common  law  as  a  standard  of  interpretation,  255. 
no  formal  jurisdiction  is  given  of  exclusively  common  law  offenoes,  256. 
statutory  jurisdiction  of  federal  courts,  257. 

includes  offences  against  law  of  nations,  258. 

also  offences  against  federal  sovereignty,  259. 

also  offences  against  individuals  on  federal  soil  or  on  ships,  260. 

also  ofi*ences  against  property  of  federal  government,  261 

also  against  public  federal  justice,  262. 
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Subjects  of  Larceny, 

Treasure  trove,  estrays,  and  waifs,  cannot  be  the  subjects  of  larceny,  nor 
dead  bodies,  but  otherwise  as  to  grave-clothes,  skins  of  deer  hung  up  in  a 
camp,  ice,  gas,  and  stored  water,  863. 

fixtures  not  subjects  of  larceny  when  unsevered  from  realty,  864. 

so  of  gold  and  other  ore,  865. 

so  of  turpentine,  sap,  grass,  com,  vegetables,  and  flowers,  866. 

but  unfastened  fixtures  are  subjects  of  larceny,  867. 

articles  attached  to  soil  must  be  first  detached,  868. 

animals  ferae  naturae  not  subjects  of  larceny ;  e.  ^.,  deer,  hares,  wild 
fowl,  fish,  and  bees,  869. 

and  so  of  eggs  of  wild  animals,  870. 

otherwise  as  to  animals  reclaimed  or  confined  so  as  to  be  subject  to  domes- 
tic use,  871. 

untaxed  dogs  and  ferrets  not  subjects  of  larceny,  872. 

but  otherwise  with  oysters  when  planted  for  use,  87S. 

and  so  of  flesh  of  dead  animals,  874. 

indictment  for  stealing  animals  must  show  they  are  the  subjects  of  larceny, 
875. 

choses  in  action  are  not  subjects  of  larceny,  876. 

deeds  and  mortgages  are  not  ^*  goods  and  chattels,"  877. 

nor  are  other  securities  at  common  law,  878. 

prosecutor's  own  negotiable  paper  may  be  subject  of  larceny,  879. 

larceny  of  '*  pieces  of  paper*'  is  indictable,  880. 

so  of  unissued  bank  bills,  881. 

value  may  be  inferentially  shown,  882. 

articles  illegal  or  contraband  may  be  the  subjects  of  larceny,  882  a. 

but  not  an  instrument  of  no  value,  882  b. 
Intent. 

Intent  must  be  to  deprive  possessor  permanently  of  things  taken,  888. 

taking  under  an  honest  claim  of  right  is  not  larceny,  884. 

and  so  of  taking  merely  for  temporary  use,  885. 

and  so  of  borrowing  without  fraudulent  intent,  886. 

returning  goods  or  paying  for,  does  not  purge  guilt,  887. 

buying  by  false  pretence  is  not  larceny :  but  otherwise  when  only  posnes* 
sion  of  the  goods,  but  not  the  property,  is  obtained  oy  the  false  pretence. 
False  personation,  888. 

seizing  weapon  in  self-defence  is  not  larceny,  889. 

and  so  of  taking  by  a  belligerent,  890. 

whether  forced  sale  is  larceny  depends  upon  circumstances,  891. 

taking  the  wrong  thing  and  dropping  it  is  not  larceny,  892. 

nor  is  taking  by  accident  or  in  joke,  893. 

nor  is  retaking  one's  own  goods,  894. 

to  larceny  lucri  causa  is  essential  by  Roman  law,  895. 

and  so  by  early  English  law,  896. 
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otherwise  by  later  English  cases,  897. 

unreasonableness  of  these  rulings,  898. 

in  the  United  States  qualification  of  lucri  causa  required,  899. 

pawning  master's  goods  with  intent  to  return  is  not  larceny,  900. 

appropriating  lost  goods  animo  furandi  is  larceny,  901. 

otherwise  when  there  is  no  means  of  knowing  at  the  time  who  the  owner 

was,  902. 
notice  of  ownership  may  be  inferred  from  facts,  90S. 
inference  of  intent  may  be  refuted  by  proof  of  hondjide  attempt  to  find 

owner,  904. 
where  there  are  ear-marks  reasonable  diligence  should  be  shown,  905. 
intent  to  restore  only  for  reward  makes  offence  larceny,  906. 
returning  lost  goods  does  not  purge  felony,  907. 
same  rule  as  to  cattle,  908. 
intent  to  steal  coupled  with  belief  that  owner  may  be  found,  constitute 

larceny,  909. 
but  not  larceny  unless  belief  that  owner  may  be  found  and  felonious  intent 

concur,  910. 
larceny  for  railroad  ofiicer  to  appropriate  things  found  in  cars,  911. 
not  larceny  for  persons  employed  to  find  goods  to  appropriate  them,  912. 
nor  for  assignee  of  finder  to  retain  goods,  918. 
Taking, 
Taking  as  a  trespass  must  be  in  some  way  proved.     Need  not  be  secret 

but  must  have  been  fraudulent,  914. 
consent  of  owner  to  taking  does  not  bar  prosecution  in  cases  where  the 

consent  is  that  defendant  should  have  only  a  bare  charge,  and  where  the 

consent  was  not  specific,  or  voluntary,  915. 
consent  cannot  be  given  by  unauthorized  agent,  916. 
no  defence  that  goods  were  exposed  by  owner  to  thefl,  917. 
not  larceny  for  wife  to  take  away  her  husband's  goods,  or  for  person  merely 

assisting  her,  918. 
but  otherwise  for  persons  assisting  adulterous  wife,  919. 
in  such  case  defendant  must  be  connected  with  the  taking,  920. 
larceny  in  a  man  to  steal  his  own  goods  from  bailee  to  charge  bailee, 

921. 
joint  tenant  or  tenant  in  common  of  chattel  cannot  steal  chattel  unless  in 

hands  of  bailee,  922. 
distance  of  moving  immaterial,  923. 
taking  need  not  be  by  hand,  924. 
killing  of  animals  not  a  sufficient  carrying  away,  925. 
enticing  or  trapping  animals  not  taking  until  seizure,  926. 
party  must  be  present  at  taking  as  principal,  927. 
a  thief  carr}nng  goods  from  county  to  county  may  be  convicted  in  either 

county,  928. 
all  assenting  to  asportation  are  principals,  929. 
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conflict  of  opinion  as  to  whether  when  goods  are  stolen  in  one  State  the 

thief  may  be  convicted  in  another  State  where  the  goods  are  brought, 

980. 
when  several  things  are  taken  hy  one  unbroken  act  this  is  a  single  larceny, 

981. 
Ownership. 
Ownership,  absolute  or  special,  will  sustain  an  indictment,  982. 
counts  may  vary  ownership,  982  a. 
ownership  may  be  inferentially  proved,  988. 
'  variance  as  to  may  be  fatal,  984. 
of  joint  tenants  and  tenants  in  common  must  be  jointly  laid,  985. 
general  owner  may  be  charged  with  stealing  from  special  owner,  986. 
grave-clothes  and  coffins  to  be  laid  as  property  of  executor,  987. 
as  against  strangers,  property  may  be  laid  in  either  bailor  or  bailee,  988. 
property  cannot  be  laid  in  servant  or  chUd,  989. 
nor  in  married  woman,  940. 
goods  of  corporation  must  be  laid  as  such,  941. 
goods  levied  on  may  be  laid  as  property  of  officer  or  owner,  942. 
when  servant  is  charged  with  stealing  from  master,  master's  possession 

must  be  proved,  948. 
specific  ownership  of  stolen  coin  must  be  shown,  944. 
goods  stolen  from  thief  may  be  laid  as  property  of  either  thief  or  owner, 

945. 
things  stolen  from  mail  may  be  laid  as  property  of  owner,  946. 
clothes  of  child  may  be  laid  as  property  of  father,  947. 
stealing  simultaneously  goods  of  different  owners  makes  more  than  one 

offience,  948. 
owner  may  be  laid  as  unknown,  949. 

goods  of  deceased  person  to  be  averred  to  be  property  of  executor,  950. 
Value. 
Some  value  must  be  attached  to  things  stolen,  951. 
lumping  valuation  insufficient  when  conviction  is  only  for  stealing  part, 

952. 
when  there  is  a  statutory  limit  value  must  conform  to  statute,  958. 
larceny  may  be  laid  of  piece  of  paper,  954. 
value  may  be  inferentially  shown,  955. 
By  Servants  and  others  having  bare  Charge. 
Larceny  for  servant  having  bare  charge  to  convert  to  his  own  use,  956. 
so  as  to  others  having  bare  charge,  957. 
so  as  to  persons  with  or  by  whom  goods  are  inadvertently  left  or  obtained, 

958. 
and  so  of  letter-carrier  stealing  letter,  959. 

and  so  of  clerk,  without  discretion,  stealing  goods  of  employer,  960. 
otherwise  when  property  of  goods  is  in  clerk,  961. 
and  where  the  master  has  not  had  possession  of  goods,  962« 
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reception  in  master's  wagon  is  reception  by  master;  and  so  of  reception 

hy  carrier  for  master,  962  a. 
and  so  of  recefition  in  master's  immediate  control ;  but  not  so  as  to  money 
secreted  or  pocketed  by  servant,  962  b. 
By  Bailees, 
Bailee  not  chargeable  with  larceny  unless  there  be  original  fraudulent  intent, 

968. 
where  bare  possession  is  fraudulently  obtained,  subsequent  conversion  is 

larceny,  964. 
otherwise  when  property  in  goods  is  passed,  965. 
no  such  property  passes  with  possession  fraudulently  obtained  from  servant 

or  bailee  as  precludes  prosecution  for  larceny,  966. 
bailee  liable  when  bulk  or  package  is  fraudulently  broken  though  posses- 
sion was  obtained  hondjide^  967. 
and  so  where  bailment  is  fraudulently  determined  by  bailee,  968* 
and  so  where  bailment  expires  by  itself,  969. 
by  statute  bailees  open  in  other  cases  to  prosecution,  970. 
By  Assignee  or  Vendee* 

Sale  obtained  by  force  does  not  transfer  property,  971. 
sale  to  bar  larceny  must  be  complete,  972. 
transfer  by  trick  not  such  a  sale,  978. 
transfer  must  be  assent  of  two  minds  to  one  thing,  974. 
conditional  transfer  does  not  bar  larceny,  975. 

no  defence  that  goods  were  obtained  by  legal  process  when  such  process  is 
fraudulent,  976. 
IndictmenU 

Various  counts  may  be  joined,  978« 
ownership  must  be  stated,  979. 
Verdict^  980. 
Restoring  Articles  stolen. 
By  statute  stolen  goods  are  to  be  restored,  981. 
goods  may  be  followed  in  hands  of  assignees  with  notice,  981  a. 
in  several  jurisdictions,  venue  of,  291. 
may  be  conviction  of,  or  indictment  for  robbery,  858. 
LARCENY  FROM  DWELLING-HOUSE,  indictable  by  statute,  981  c. 
LASCIYIOUSNESS,  public,  when  indictable,  1446. 
LATENT  CHEATS,  when  indictable  at  common  law,  1126. 
LAW,  ignorance  of,  no  defence,  84. 
LAWFUL  DUTIES,  neglect  in,  resulting  in  homicide,  how  far  imputable, 

851. 
LAW  OF  NATIONS,  offences  against,  258,  1860,  1899. 
LEGAL  PROCEEDINGS,  when  privileged,  1689. 
LEGAL  RIGHTS,  cannot  be  riotously  maintained,  1540. 
LEGISLATIVE  SPEECHES,  privileged,  1684. 
LEGISLATURE,  libels  on,  1618. 
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LETTER,  indecent,  mailing,  288,  1594,  1606,  1831. 
LETTER-CARRIER,  may  be  indicted  for  laroeny,  959,  1829. 
LETTERS,  THREATENING,  1664. 

embezzlement  of,  1827. 
LETTING  HOUSE   OF   ILL-FAME,  when  indictable  at  common  law, 

1459. 
LEWDNESS,  PUBLIC,  when  indictable,  1446. 

when  a  statutory  offence,  1747. 
LEVYING  WAR,  when  treason  (see  Treason),  1790. 

term  to  be  accepted  in  its  prior  judicial  meaning,  1791. 

all  concerned  in  levying  war  are  principals,  1792. 

but  there  must  be  an  overt  act  of  war,  1798. 

number  engaged  is  not  material,  1794. 

direct  levying  of  war  is  attack  on  government's  forces  or  ports,  1795- 

constructive  is  where  it  is  intended  to  effect  change  in  government  by  force, 
1796. 

but  war  to  effect  private  ends  is  not  treason,  1797. 

not  necessary  to  treason  that  a  battle  should  be  fought,  1798. 
LIBEL. 
Defamatory  Libels. 

A  defamatery  libel  is  a  publication  calculated  to  insult  or  injure  the  repu- 
tation of  any  person,  1594. 

test  of  injury  is  provocation  to  wrath  or  exposure  to  public  hatred  or  ridi* 
cule,  1595. 

hence  imputation  of  crime  is  a  libel,  1596. 

and  so  of  reflecting  on  a  man  professionally,  1597. 

and  so  of  whatever  is  the  subject  of  civil  action  without  special  damage, 
1598. 

and  so  of  villifying  deceased  persons,  1599. 

unconscious  and  helpless  persons  are  thus  protected,  1601. 

corporations  may  prosecute  for  libel,  1602. 

unwritten  words  not  usually  libels,  1603. 

but  otherwise  as  to  pictures  or  signs,  1604. 
Blasphemous  Libels. 

Blasphemy  indictable  at  common  law,  1605. 
Obscene  Libels. 

Obscenity  indictable  at  common  law,  1606. 

philanthropic  or  scientific  intent  no  defence,  1607. 

procuring  obscene  print  for  distribution  is  indictable,  1608 

obscenity  need  not  be  fully  set  forth,  1609. 
Seditious  Libels, 

Libels  aimed  maliciously  at  the  existence  of  goyemment  indictable,  1611. 

so  of  libels  on  executive,  1612. 

so  of  libels  on  foreign  powers,  1612  a. 

so  of  libels  on  legislature,  1613. 

80  of  libels  on  courts,  1614. 
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seditious  words  m&j  be  indictable,  1615. 

public  officer  prosecuting  need  not  prove  his  appointment,  1617. 
Publication. 

Publication  must  be  seen  by  third  person,  1618. 

when  libel  is  sealed,  intent  to  provoke  breach  of  peace  must  be  charged, 
1619. 

venue  may  be  in  places  of  mailing  or  of  delivery,  1620. 

post-mark  may  be  evidence  of  mailing,  1621. 

selling  is  publication,  1 622. 

instigator  is  principal,  16  28. 

printing  not  per  se  publication,  1624. 

circulation  proof  of  publication,  1625. 

of  non-obtainable  libel,  parol  proof  is  admissible,  1626. 

master  responsible  for  servant,  1627. 

admissions  may  prove  libel,  1628. 
What  Communications  are  privileged. 

Bond  Jide  confidential  communications  are  privileged,  1629. 

meddlesomeness  is  the  test,  1680. 

master's  character  of  servant  is  privileged,  1681. 

so  of  bond  Jide  communications  by  directors  and  members  of  companies, 
1682. 

so  of  bond  fide  business  publications,  1682  a. 

so  of  bond  fide  communications  by  commercial  agencies,  1688. 

BO  of  legislative  proceedings  and  speeches,  1684. 

so  of  official  reports,  1685. 

so  of  communications  to  electing  or  appointing  power,  1686. 

so  of  professional  publications  by  counsel,  1687. 

80  of  evidence  of  witnesses  on  trial,  1688. 

so  of  legal  proceedings,  1689. 

so  of  criticism  of  public  abuse  or  wrong,  and  of  literary  and  artistic  criti- 
cism, 1640. 

so  of  discipline  by  voluntary  societies,  1641. 

so  of  publications  in  legitimate  self-defence,  1641  a. 

question  of  privilege  for  court,  1642. 
Truths  when  admissible* 

At  common  law  truth  is  no  justification,  1648. 

otherwise  when  purpose  is  honest,  to  disprove  malice,  1644. 

under  statutes  truth  admissible  on  conditions,  1644  a. 

truth  no  defence  when  publication  is  malicious,  1645- 

justification  must  be  as  broad  as  charge,  1646. 

common  rumor  no  justification,  1647. 
Malice^  how  proved  and  rebutted. 

Malice  need  not  be  special,  1 648. 

publisher  not  excused  by  ignorance  of  contents,  1649. 

question  of  malice  is  for  jury,  1650. 
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other  libels  admissible  to  prove  system,  1651. 

whole  publication  admissible,  1652. 

no  defence  that  libel  was  a  joke,  1653. 

counter  evidence  of  good  motive  inadmissible,  1654. 
Indictment, 

Publication  must  be  averred,  1655. 

libellous  matter  must  be  given  exactly,  1656. 

indictment  must  profess  to  do  so,  1657. 

authorship  must  be  averred,  1658. 

libellous  matter  must  be  charged  to  relate  to  prosecutor,  1659. 

innuendoes  can  interpret  but  not  enlarge,  1660. 

their  truth  is  for  jury,  1661. 

unobtainable  or  obscene  libels,  1662. 
Verdict. 

**  Guilty  of  publishing  only**  is  insufficient,  1668. 
Threatening  Letters, 

Extorting  money  by  threatening  letters  indictable,  1664, 

letters  may  be  explained  by  parol,  1665. 

material  facts  must  be  averred,  1666. 

threats  to  destroy  and  kill  indictable,  1666  a. 
LIBELS,  when  transmitted  through  several  jurisdictions,  venue  of,  288. 
LIBERTY,  cannot  be  waived  by  consent,  145. 
LICENSE,  no  defence  to  nuisance,  1424. 

when  defence  to  selling  liquor,  1499. 

when  defence  to  indictment  for  obstruction  of  highway,  1484. 
LIFE  cannot  be  taken  by  consent,  144. 

LIQUOR,  INTOXICATING  (see  iNTOxicATiNa  Liquor),  1498. 
LIQUOR  LAWS,  constitutionality  of,  1680. 
LIMITATIONS,  statutes  of,  81  a. 
LITERARY  CRITICISM,  when  indictable,  1640. 
LIVERY  STABLE,  when  a  nuisance  (see  Nuisance). 
LIVING  IN  ADULTERY,  indictable,  1721a. 
LIVINGSTON,  his  views  on  punishment,  8. 
LODGINGS,  may  be  dwelling-house,  787. 
LORD'S  DAY,  statutes  as  to  (see  Sunday),  1481  a. 
LOST  GOODS,  stealing  of,  901-910. 
LOTTERIES. 

Offences  included  in  Statutes. 

Lotteries  and  sales  of  lottery  tickets  indictable  by  statute,  1490. 

'*  lottery"  does  not  include  private  drawings  by  chance,  1491. 

games  of  chance  to  be  distinguished  from  games  of  skill,  1491  a. 

**  ticket"  includes  fractions,  1492. 
Indictment,  * 

Indictment  must  show  ticket  to  be  prohibited,  1498. 

not  duplicity  to  couple  stages  of  offence,  1494. 
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enough  to  follow  statute,  1495. 

variance  in  ticket  fatal,  1496. 
Evidence, 

intent  inferentially  proved,  1497. 
LOTTERY  LAWS,  conspiracies  to  violate,  indictable,  1552. 
LOYALTY,  meaning,  1797. 
LUCRI  CAUSA,  when  essential  to  larceny,  895-9. 

not  essential  to  receiving  stolen  goods,  988. 
LUNACY  (see  Insanity). 
LUNATICS,  cannot  be  principals,  207. 
LYING  IN  WAIT  (see  Homicide,  Mathem). 
LYNCH  LAW,  killing  by,  is  murder,  899. 

MACHINERY,  care  required  in  use  of,  369. 

malicious  injury  to,  1082  a. 
MAGIC,  not  responsible  causation,  167. 

false  pretence  as  to,  1140. 
MAGISTRATE,  entitled  to  disperse  riot,  1555. 

misconduct  by  (see  Misconduct  in  Office). 

bribery  of  (see  Bribery). 

corruption  by,  1558,  1572  5. 
MAIL,  OFFENCES  AGAINST. 
Obstruction  of,  1822. 
Robbery  of. 

Robbery  of  the  mail  is  where  a  mail-carrier  is  robbed  by  force,  182S. 

all  concerned  are  principals,  1824. 

<<  rob"  is  used  as  at  common  law,  1825. 

and  so  is  **  jeopardy,"  1826. 
Embezzlement  from  Mail. 

Letter  must  have  been  obtained  from  post-office,  1827. 

decoy  letter  is  within  statute,  1828. 

letter  must  be  traced  into  defendant's  hands,  1828  a. 

sufficient  if  indictment  conform  to  statute,  1829. 
Receiving  Embezzled  Money,  etc. 

Offence  analogous  to  receiving  stolen  goods,  1830. 
Posting  Indecent  Matter. 

Posting  indecent  matter  indictable,  1831. 
MAIL,  things  stolen  from,  how  laid,  946. 
MAIL-CARRIER,  embezzlement  by,  1827. 
MAIM  (see  Mayhem). 
MAINE,  homicide  statute  of,  376. 
MAINTENANCE,  as  a  common  law  offence,  1854. 
MAJOR  OFFENCES,  as  absorbing  minor,  27. 
MALA  PROHIBIT  A,  character  of,  24. 
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MALICE. 

Malice  is  eyil  intent,  and  is  conyertible  with  doZut,  106. 

to  doltUf  will,  object,  and  causation  are  essential,  107. 

sufficient  if  party  chai^d  contemplated  result  as  a  contingency,  108. 

dolus  classified  as  determincUus  and  ahernaiivusy  109. 

dolus  determinatus  \a  where  a  single  object  is  persistently  puisned,  110. 

dolus  alternativus  is  where  the  purpose  is  capable  of  alternate  realization, 
111. 

malice  to  a  class  includes  malice  to  its  members,  112. 

fallacy  of  distinction  between  malice  express  and  implied,  113. 

malice  presumed  to  be  continuous,  114. 

but  duration  to  be  inferred  from  facts,  115. 

premeditation  requires  no  fixed  period,  116. 

intent  at  time  of  action  enough,  117. 

malice  does  not  require  physical  contact,  117  a. 

in  cases  of  doubt,  verdict  is  taken  for  the  lower  degree,  118. 

motive  to  be  distinguished  from  intent :  good  motive  no  defence,  119. 

unintended  injury  derives  its  character  from  purpose  to  which  it  is  inci- 
dental, 120. 

motive  need  not  be  proportionate  to  heinoosness  of  crime,  121. 

malice  inferable  from  facts,  122. 

consciousness  of  unlawfulness  not  essential,  128. 

distinguishable  from  fraud,  124. 

general,  how  far  imputable  in  homicide,  819. 

may  be  negatived  by  proof  of  ignorance,  87. 

to  be  inferred  in  homicide  from  circumstances,  818. 

proof  in  libel  (see  Libel),  1648. 
"  MALICE  AFORETHOUGHT,"  averment  of,  617,  689. 

meaning  of»  808. 
MALICIOUS  MISCHIEF. 

Statutes  in  this  relation  are  based  on  common  law,  1066. 

ofience  at  common  law  is  of  wider  scope  in  this  country  than  in  England, 
1066. 

ofience  includes  malicious  physical  injury  to  another  person  or  to  the  pub- 
lic, 1067. 

but  ofience  must  be  with  malice  to  owner  or  involve  a  breach  of  the  peace, 

1068. 
ofience  is  distinguishable  from  larceny  by  absence  of  intent  to  steal,  1069. 
malioe  is  essential,  1070. 
malice  is  to  be  inferred  from  facts,  1071. 

may  be  negatived  by  proof  of  other  motives,  1079. 
honest  belief  in  title  a  defence,  1072  a. 
consent  of  owner  is  a  defence,  1073. 
injury  must  be  such  as  to  impair  utility,  1074. 
owner  is  competent  witness,  1075. 
all  kinds  of  property  are  subjects  of  ofience,  1076. 
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owner's  title  is  immaterial,  1077. 

indictment  mast  contain  proper  technical  ayermenta,  1078« 

malice  must  usually  be  averred,  1079. 

mode  of  injury  must  be  averred,  1 080. 

statutory  offence  of  endangering  lives  of  railroad  travellers,  1081. 

statutory  offence  of  obstructing  railroad  carriages,  1082. 

statutory  offence  of  malicious  injury  to  manufactures  and  machinery,  1 082  a. 

statutory  offence  of  injuring  mines,  1082  b. 

statutory  offence  of  injuring  trees  and  shrubs,  1082  c. 

statutory  offence  of  cruelty  to  animals,  1082  d, 
MALICIOUS  OMISSIONS,  indictable,  131  a. 
MALICIOUS  SHOOTING,  641,  645  a, 

MALPRACTICE  by  physician,  how  affecting  responsibility,  157-8. 
MALTREATMENT  OF  CREW. 
Who  are  Crew. 

**  Crew"  includes  all  seamen  except  master,  1871. 
Power  of  Ojicers, 

Master  has  power  of  corporal  punishment  by  maritime  law,  1872. 

otherwise  under  statute,  1873. 
MANIA  A  POTU,  as  a  defence,  48. 
MANSLAUGHTER,  meaning  of  (see  Homicide),  304. 

assaults  with  intent,  641. 
MAN-TRAPS,  homicide  by,  464. 
MANUFACTORIES,  malicious  injuries  to,  1082  a. 
MAPLE  SYRUP,  may  be  subject  of  larceny,  866. 
MARKET,  conspiracies  to  control,  1870. 
MARRIAGE,  when  a  defence  to  woman  (see  Feme  Coyebt). 

proof  of,  in  bigamy,  1696-1702. 

place  of,  when  to  be  proved  in  bigamy,  1685. 

when  voidable,  1689. 

fraudulent,  conspiracy  to  effect,  1862. 

promise  of,  as  ground  of  seduction,  1758. 
MARRIED  WOMAN'S  HOUSE,  to  be  laid  as  husband's,  800. 
MARRIED  WOMEN  (see  Feme  Covert). 

indictable  for  house  of  ill-fame,  1455. 

property  cannot  be  laid  in,  940. 
MARSHALS,  FEDERAL,  interference  in  elections,  1841  a, 
MARTIAL  LAW,  distinctive  features  of,  294  (see  Bellioerekts). 
MASSACHUSETTS,  homicide  statute  of,  376. 
MASTER,  when  liable  for  servant's  negligence,  135,  341. 

for  servant's  misconduct,  279. 

indictable  for  neglect  of  child,  331,  333,  359,  360,  1585. 

larceny  from,  962. 

embezzlement  from  (see  Embezzlement),  1009  et  seq. 

may  correct  apprentice,  634. 
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but  not  servant,  634. 
MASTER  OF  HOUSE,  may  expel  intrader  by  force,  97,  502,  624. 
MASTER  OF  VESSEL,  power  of  corporal  puniBbment,  1872. 

confining,  1881. 
MASTER'S  LIABILITY  for  servant's  homicide,  841. 
MATERIALITY,  in  perjury  (see  Perjuby),  1276. 
MAYHEM. 

Mayhem  is  indicting  wound  diminishing  capacity  for  self-defence,  681. 

intent  to  be  inferred  from  facts,  682. 

offence  is  felony,  588. 

may  be  conviction  of  lesser  offence,  584. 
MAYOR  OF  CITY,  may  disperse  rioters,  1556. 
MEASURE,  unlawful  cheating  by  (see  Cheatiko). 
MEAT,  unwholesome,  selling  is  indictable,  1484. 
MECHANIC,  responsible  for  negligent  homicide,  837. 
MEDDLING  WITH  DANGEROUS  AGENCY,  indictable,  125, 133,  829, 

870. 
MEDICAL  MAN,  malpractice  by,  157-8,  862. 
MEDICAL  USE,  when  defence  to  selling  liquor,  1506. 
MEETINGS,  disturbance  of,  when  indictable,  1556. 
MENACES  TO  OBTAIN  MONEY,  1664. 
MENTAL  CONDITION,  how  far  affecting  intent,  888. 
MENTAL  DISTURBANCE,  as  a  paUiation,  47. 
MERCY,  omissions  of,  resulting  fataUy,  how  far  imputable,  829,  880,  1563 

et  seq. 
MERGER,  meaning  of,  27  a. 

of  assault  in  felony,  641  a. 

of  assault  and  attempt  in  rape,  576. 

of  conspiracy  in  felony,  1843-4. 

none  of  conspiracy  in  misdemeanor,  1846. 

does  not  exist  of  murder  in  treason,  395. 
MESSAGES,  telegraphic,  subjects  of  foi^ery,  682. 
MICHIGAN,  homicide  statute  of,  376. 
MIDDLEMAN,  may  prosecute  for  embezzlement,  1038. 

when  guilty  of  embezzlement,  1020. 
MILITARY  COERCION,  when  a  defence,  94. 
MILITARY  LAW,  scope  of,  294-5. 

MILITARY  OFFICERS,  when  responsible  for  homicide,  411,  431. 
MILK,  adulterated,  sale  of,  88. 

the  subject  of  larceny,  871. 
MINERALS,  krceny  of,  865. 
MINES,  malicious  injury  to,  1082  5. 
MINISTERS,  FOREIGN,  assaults  on,  1899. 
MINOR  OFFENCES,  contained  in  major,  27. 
MINORITY,  as  a  defence  (see  Infants),  67. 
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MINORS,  enlistment  of,  267. 

inducing  to  gamble,  1465  a. 

selling  liquor  to,  88,  1507,  1512  a, 
MISADVENTURE,  homicide  by,  806,  829  et  seq. 
MISCARRIAGE,  homicide  incidental  to,  816,  828,  890,  480. ) 

conspiracy  to  produce,  1864. 
MISCEGENATION,  indictable,  1754. 
MISCHIEF  (see  Malicious  Mischief). 

Responsibility  for  death  produced  by,  878  a. 
MISCONDUCT  IN  OFFICE. 
Offices  based  on  Natural  Law* 

Responsibility  of  parent  for  child,  and  husband  for  wife,  1568. 

misconduct  must  result  in  exposure  of  person  neglected,  1564. 

party  charged  must  have  means  to  dischai^e  office,  1565. 

person  neglected  must  be  incapable  of  self  help,  1566. 

neglect  a  substantive  offence,  1567. 
Statutory  Offices. — Disobedience. 

Officer  disobeying  law  is  indictable,  1568. 

indictment  must  be  special,  1569. 

appointment  need  not  be  averred,  1570. 

impeachable  officers  are  not  subject  to  indictment,  1571 1 
Oppression^  Frauds  and  Corruption. 

Oppression  by  officer  is  indictable,  1572. 

00  is  fraud,  1572  a. 

80  is  corruption,  1572  b, 

80  of  usurpation,  1572  c. 

de  facto  officers  responsible,  1572  (2. 
Extortion. 

Extortion  is  taking  money  unjustly  by  official,  1574* 

statutes  do  not  ordinarily  absorb  common  law,  1575. 

motives  must  be  corrupt,  1576. 

act  must  be  complete,  1577. 

all  concerned  are  principals,  1578. 

how  far  indictment  must  be  special,  1579. 
Negligence. 

Need  be  no  injury  caused  in  cases  of  negligence,  1580. 

need  not  be  malice  in  such  case,'  1581. 

mistake  of  law  or  fact  no  defence,  1582. 

drunkenness  in  public  officer  indictable,  1588. 

and  so  of  neglect  of  justices  in  suppressing  riot,  1584. 

and  so  of  municipal  neglect  in  repair  of  roads,  1584. 
Voluntary  Offices* 

Guardians  J  Master  Sf  and  Keepers  indictable  for  neglect,  1585. 

so  of  officers  of  ship  and  railroads,  1586. 

BO  of  innkeepers,  1587. 

ignorance  and  want  of  malice  as  a  defence,  1588. 
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Evidence, 

Not  necessary  to  prove  official  appointment,  1589. 

malice  and  corruption  to  be  inferentially  preyed,  1590. 
Resistance  to  Illegal  Acts  of  Officer s,  1691. 
MISDEMEANORS,  character  of,  21,  28. 

all  are  principals  in,  223. 

conspiracy  to  commit,  1345. 

compounding,  when  indictable,  1559. 
MISPRISION  OF  FELONY,  responsibUity  for,  249. 
MISSOURI,  homicide  statute  of,  376. 
MISTAKE,  no  defence  to  official  negligence,  1582,  1588. 
MISTAKE  IN  OBJECT,  how  far  a  defence,  120. 
MISTAKE  OF  FACT,  when  a  defence,  88-9. 
MISTAKE  OF  LAW,  when  a  defence,  86. 
MOB,  robbery  by,  856. 
MOBS,  malicious  injury  by,  1082  a. 

riot  by,  see  Riot. 
MONEY,  false  pretence  as  to,  1136. 

counterfeit  of,  possession  of,  720. 

mode  of  describing,  721,  751. 
**  MONEY  ORDERS,"  forgery  of,  682,  743  a. 
MONOPOLIES,  conspiracies  to  establish,  1369. 
MORAL  DEFECT,  when  indictable,  125-6. 
MORAL  INSANITY,  as  a  defence,  46. 
MORALITY,  how  far  a  test  of  indictability,  14  a. 
MORTGAGES,  when  subjects  of  krceny,  876-7. 
MOTHER,  indictable  for  negligent  homicide  of  child,  831,  885,  859. 
MOTIVE,  to  be  distinguished  from  intent,  119. 
MOTIVES,  complexity  of,  no  defence,  119. 

need  not  be  proportioned  to  act,  120. 
MUNICIPAL  OFFICERS,  indictable  for  neglect,  1584  a. 
MURDER  (see  Homicide). 

Conflicts  of  jurisdiction  as  to,  292. 

in  perpetration  of  felony,  how  determined  by  statute,  882. 

assaults  with  intent,  641. 
MUTILATION,  of  document,  may  be  forgery,  676. 
MUTINY,  indictable  in  federal  courts,  1876. 

NATIONALITY,  how  far  a  basis  of  jurisdiction,  269  et  $eq. 
NATIONS,  kw  of,  offences  against,  258,  1899  et  seq. 
NATURAL  RIGHTS,  theories  of,  97,  note. 
NATURALIZATION,  perjury  as  to,  266,  1276. 
NAVAL  OFFICERS,  when  responsible  for  homicide,  481. 
NECESSITY. 

Necessity  a  defence  when  life  or  other  high  interests  are  imperilled^  95. 
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culpability  does  not  preclude  the  defence,  96. 

distinction  between  necessity  and  self-defence,  97. 

not  necessary  to  have  bad  prior  recourse  to  public  authorities,  97  a. 

objects  for  which  self-defence  may  be  exerted,  98. 

flight  not  necessary  to  self-defence,  99. 

defence  of  property  justifiable,  100. 

but  not  violent  defence  of  honor,  101. 

danger  must  be  immediate,  and  defence  not  to  exceed  attack,  102. 

inference  to  be  drawn  from  weapon,  103. 

defence  only  good  when  danger  is  immediate,  and  when  the  life  of  the 

defendant  can  only  be  saved  by  the  sacrifice  of  the  deceased,  510. 
self-preservation  in  shipwreck,  511. 
a  defence  to  prison  breach,  1679. 
no  defence  to  treason,  1813. 
NEGLIGENCE. 

Negligence  is  the  omission  of  usual  care,  125,  1581-3. 

negligence  is  an  intellectual,  malice  a  moral,  defect,  126. 

tests  of  indictable  negligence,  327,  1581-5. 

concurrence  of  malice  and  negligence,  128. 

negligence  cannot  constitute  accessaryship,  129. 

omission,  to  be  indictable,  must  be  defective  discharge  of  duty,  130. 

omissions  are  breaches  of  affirmative  commands ;  commissions,  of  negative 

commands,  180  a. 
classification  of  indictable  omissions,  131,  1563-83. 
omissions  may  be  malicious  as  well  as  negligent,  131  a. 
mere  omissions  to  render  help  not  indictable,  132. 
omission  to  guard  dangerous  agency  indictable,  133. 
not  necessary  that  negligence  should  be  subject  to  civil  suit,  134. 
master  may  be  liable  for  servant's  negligence,  135. 
[As  to  contributory  negligence,  see  162-3.] 
See  Misconduct  in  Office. 
NEGLIGENCE  OF  OWNER,  no  defence  to  larceny,  917. 
NEGLIGENT  HOMICIDE. 

Omission  in  discharge  of  lawful  duty  is  indictable,  329. 
omission  to  perform  acts  of  charity  not  indictable,  330. 
otherwise  as  to  lawful  duties ;  father  and  childf  331. 

husband  and  wife,  332. 

keepers,  jailers,  etc.,  333. 

incapacity  a  defence,  334. 

so  is  capacity  on  part  of  person  neglected,  335. 

conscientious  opinion  as  to  duty  when  a  defence,  336. 
engineers  and  other  officers  liable  for  omissions,  337. 
so  of  persons  employed  to  give  warning  as  to  danger,  338. 
no  indictment  lies  for  failure  in  discretionary  duty,  339. 
must  be  causal  connection  between  the  negligence  and  the  injury ;  contri- 
butory negligence,  340. 
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master  liable  for  servant,  841. 

no  defence  that  business  was  lawful,  842. 

negligent  use  of  dangerous  agencies  indictable,  848. 
fire-arms  and  powder,  844. 
poison,  845. 
intoxicating  liquors,  847* 

officers  of  railroads  liable  for  death  ensuing  from  their  want  of  care,  848. 

where  there  is  duty  there  is  liability,  849. 

but  duty  must  be  specific,  850. 

killing  by  negligently  dropping  articles  is  manslaughter,  851. 

liability  of  steamboat  officers,  852. 

death  produced  by  careless  driving  is  manslaughter,  858. 

rapidity  which  puts  horse  out  of  control  is  negligence,  854. 

care  to  be  that  of  prudent  drivers,  855. 

all  concerned  liable  as  principals,  856. 

letting  loose  noxious  animals,  857. 

killing  of  helpless  person  by  negligent  act  is  manslaughter,  858. 
•  death  of  child  by  parent's  negligent  act  is  manslaughter,  859. 

so  as  to  master  and  apprentice  and  master  and  servant,  860. 

so  of  jailers  and  other  guardians,  861. 

physicians  responsible  for  lack  of  ordinary  diligence  and  skill,  862. 

not  responsible  if  patient  were  direct  cause  of  injury,  868. 

no  difierence  between  licensed  and  unlicensed  practitioner,  864. 

culpable  ignorance  imposes  liabilit}-,  865. 

careless  or  ignorant  use  of  dangerous  agencies  is  negligence,  866. 

gratuitousness  does  not  affect  case,  867. 

apothecaries  and  chemists  liable  on  same  principles,  868. 

by  persons  running  machinery  care  must  be  exercised  in  proportion  to 
danger,  869. 

so  when  death  is  caused  by  negligent  desertion  of  post,  870. 
NEGLIGENT  IGNORANCE,  when  indictable,  85,  89. 
NEGLIGENT  OFFICERS,  when  indictable,  1580. 
NEGOTIABLE  PAPER,  when  subject  of  larceny,  877-82. 

when  subject  of  false  pretences,  1195. 
NEGRO,  marriage  with  white,  when  nullity,  1754. 
NERVOUS  CAUSATION,  how  far  imputable,  167. 
NEUTRALITY,  BREACH  OF. 

Indictability  not  convertible  with  national  duty,  1901. 

sympathy  not  participation,  1902. 

not  indictable  to  furnish  belligerent  with  munitions  of  war,  1908. 

otherwise  as  to  recruiting,  1904. 

and  so  of  fitting  out  and  arming  cruiser,  1905. 

and  so  of  lending  money  for  belligerent  purposes,  1906. 

and  so  of  furnishing  coal  from  a  constant  base  of  naval  supply,  1907. 

punishment,  but  not  extradition  of  ofiender,  may  be  demanded,  190& 
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NEW  HAMPSHIRE,  homicide  statute  of,  876. 
NEW  JERSEY,  homicide  statute  of,  376, 
NEW  YORK,  homicide  statute  of,  876. 
NEWS,  false,  publication  of,  1448. 
NIGHT  WALKERS,  righl  to  arrest,  441. 

who  are,  1446. 
NINE-PINS,  when  a  game  of  chance,  1465  a. 

playing  on  Sunday,  1481  a. 
NOISES,  when  nuisances,  1411-2,  1432  h. 
NON-COMPOS  MENTIS  (see  Insanity). 
NON-EXISTENT  OBJECT,  not  imputable,  186. 
NON-RESIDENT,  when  a  principal,  209,  219,  284,  note. 
NOTICE,  omission  of,  homicide  resulting  from,  liability  for,  888. 
"NOXIOUS,"  meaning  of  term,  182. 
NUISANCE. 

General  Conditions. 

Nuisance  must  be  an  oSence  deleterious  to  community  at  large,  1410. 

not  enough  if  offence  is  special,  141 1. 

not  necessary  that  nuisance  should  be  detrimental  to  health,  1412. 

offensive  trades  not  necessarily  indictable,  1418. 

annoyance  must  be  reasonably  such,  1414. 

prescription  no  defence,  nor  recentness  of  population,  1415. 

collateral  public  advantage  no  defence,  1416. 

no  defence  that  similar  nuisances  exist,  1417. 

no  defence  that  thing  complained  of  has  no  other  place,  1418. 

prior  conviction  no  defence,  1419. 

want  of  evil  intent  is  no  defence,  1420. 

nor  is  good  intent,  1421. 

all  concerned  are  principals,  1422. 

persons  undertaking  public  duties  liable  for  neglect,  1423. 

a  license  from  government  no  excuse  for  unnecessary  nuisance,  1424. 

nuisance  must  be  in  causal  relation  with  defendant's  act,  1425. 

jurisdiction,  when  in  two  counties,  or  States,  288. 
Abatement  for. 

Nuisance  may  be  stopped  by  abatement,  1426. 
Indictment. 

Indictment  must  conclude  to  common  nuisance,  1427. 

must  show  a  public  offence,  1428. 

bill  of  particulars  may  be  required,  1429. 
Proof. 

Nuisance  to  be  proved  inferentially,  1480. 
Offences  to  Religion. 

Whatever  shocks  the  common  religious  sense  is  a  nuisance,  1481. 

unnecessary  labor  on  Sunday  a  statutory  offence  (see  Sunday),  1481  a. 
Offences  to  Public  Decency. 

Whatever  shocks  public  decency  is  indictable,  1482. 
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indecent  treatment  of  dead  body  indictable,  1482  a. 

noise  and  indecent  conduct  in  the  public  streets,  1432  5. 
Offences  to  Health. 

Whatever  is  likely  to  generate  disease  may  be  a  nuisance,  1438. 

as  in  case  of  exposure  of  putrid  or  infectious  food  or  drink,  1434. 

but  mere  unwholesomeness  is  not  sufficient,  1485. 

and  so  as  to  communication  of  diseases,  1436. 
Offensive  Industries. 

Ofiensive  industry  indictable  if  planted  in  populous  neighborhood,  1438. 
if  placed  within  city  limits,  1439. 

whether  such  industry  must  recede,  in  other  cases,  is  a  question  of  expe« 
diency,  1440. 
Explosive  and  Inflammable  Compounds. 

Explosive  compounds  must  be  carefully  kept,  1441. 
Nuisances  of  Personal  DeportmenL 

Common  scolds  are  indictable  at  common  law,  1442. 

and  so  of  common  brawlers,  1448. 

and  so  of  common  barrators ;  common  thieves,  1444. 

and  so  of  eaves-droppers,  1445. 

and  so  of  persons  habitually  and  openly  lewd,  and  night-walkers,  1446. 

and  so  of  common  drunkards,  1447. 

and  so  of  false  newsmongers,  1448. 
Bawdy^  Disorderly^  and  Tippling-kouses. 

Bawdy-house  and  disorderly  house  are  indictable  at  common  law,  1449. 

enough  if  facts  constituting  nuisance  be  averred,  1450. 

character  of  house  to  be  proved  inferentially,  1451. 

bad  reputation  of  visitors  admissible,  1452. 

ownership  to  be  proved  inferentially,  1453. 

tippling-houses  indictable  at  common  law,  1454. 

married  woman  indictable  for  keeping  house,  1455. 

proof  of  general  nuisance  is  enough,  1456. 

offence  need  not  be  lucri  causa,  1457. 

a  room  or  a  tent  may  be  a  **  house,"  1458. 

letting  house  of  ill-fame  indictable  at  common  law,  1459. 

cognizance  of  object  sufficient,  1460. 
Games. 

Scandalous  or  disorderly  games  are  indictable,  1461. 

so  of  bowling  alleys  when  disorderly,  1462. 

so  of  billiard  rooms,  1463. 

so  of  public  spectacles,  1464. 

gaming  when  public  may  be  indictable,  1465. 

gaming  is  staking  on  chance,  1465  a. 

made  indictable  by  statute,  1465  b. 

also  by  whatever  excites  disturbance,  1465  o. 
also  as  involving  minors,  1465  d. 
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in  pleading  statutory  requisitions  must  be  followed,  1466. 
evidence  is  inferential,  1467. 
betting  indictable  by  statute,  1467  a. 
Exposure  of  Person. 
Indecent  exposure  of  person  a  nuisance,  1468. 
publicity  must  be  averred,  1469. 
place  must  be  open  to  public,  1470. 
intent  to  be  inferred,  1471. 
to  be  a  nuisance  there  must  be  witnesses,  1472. 
Obstructing  Highways  and  Streams. 
Obstructing  road  on  which  public  has  a  right  of  way  is  indictable,  1478. 
whatever  interferes  with  travel  is  an  obstruction,  1474. 
so  as  to  grounds  dedicated  to  public,  1474  a. 
prescription  is  no  defence,  1475. 

unlicensed  or  excessive  obBtruction  by  railroad  may  be  indictable,  1476. 
nuisance  to  obstruct  or  pollute  public  waters,  1477. 
collateral  benefit  no  defence,  1478. 
not  necessary  that  tide  should  flow,  1479. 
indictment  may  lie  for  obstructing  fish,  1480. 
wharf  may  be  a  nuisance,  1481. 
and  so  may  docks,  1482. 
and  so  may  oyster-beds,  1483. 
license  no  defence  to  negligent  obstruction,  1484. 
neglect  in  repairing  roads  may  be  indictable,  1485. 
indictment  must  aver  duty,  1486. 
court  may  compel  repair  by  fine,  1487.    ' 

OATH,  how  to  be  taken  to  sustain  perjury,  1251. 
OBEDIENCE,  when  a  defence,  94. 
OBJECT,  necessary  to  ofience,  186. 

when  necessary  to  attempt,  186. 
OBJECTIVE  JURISDICTION,  theory  of,  284,  note. 
OBJECTIVE  SIDE  OF  CRIME  distinguished  from  subjective,  18S. 
OBSCENE  LIBELS,  1606. 
OBSCENE  MATTER,  posting,  1881. 
OBSCENITY,  when  indictable,  1481,  1482,  1446,  1606. 
OBSTRUCTION  OF  JUSTICE,  650-2. 

conspiracy  to  effect,  1880. 
OBSTRUCTION  OF  MAIL,  1822. 
OFFENCES,  classification  of,  14. 

crime  is  an  act  made  indictable  by  law,  14. 

immorality  and  indictability  not  convertible,  14  a* 

distinction  between  public  and  private  wrongs,  15. 

English  common  law  in  force  in  the  United  States,  15  a. 

want  of  English  common  law  authorities  does  not  preclude  offence  from 
being  indictable  at  common  law  in  the  United  States,  16. 

887 


INDEX. 

OFFEISCES— (continued). 

disturbances  of  the  public  peace  indictable  at  common  law,  1 7. 

BO  of  malicious  mischief,  18. 

so  of  public  scandal  and  indecency,  19. 

offences  exclusiyelj  religious  not  indictable,  20. 

offences  at  common  law  are  treasons,  felonies,  and  misdemeanors,  21. 

felonies  are  crimes  subject  to  forfeiture,  22. 

misdemeanors  include  offences  lower  than  felonies,  23. 

police  offences  to  be  distinguished  from  criminal,  23  a. 

an  act,  when  prohibited  by  statute,  is  indictable,  though  indictment  is  not 
given  by  statute,  24. 

statutory  provisions  to  be  strictly  followed,  25. 

new  statutory  penalties  are  cumulative  with  common  law,  26. 

an  offence  may  be  divisible:  (1)  by  discharging  aggravating  incidents; 
(2)  by  diversity  as  to  time ;  (8)  by  diversity  as  to  place ;  (4)  by  diver- 
sity as  to  objects ;  (&)  by  diversity  as  to  aspects ;  and  (6)  by  diversity 
as  to  actors,  27. 

penal  statutes  to  be  construed  favorably  to  accused,  28. 

retrospective  statute  inoperative,  29. 

and  so  as  to  ex  post  facto  acts  imposing  severer  penalty,  80. 

but  procedure  may  be  retrospectively  changed,  SI. 

State  may  relieve  from  punishability  by  limitation  or  pardon,  81a. 
OFFENSIVE  SHOWS,  when  a  nuisance,  1432. 
OFFENSIVE  TRADES,  when  a  nuisance,  1418. 

when  indictable,  1487. 
OFFICE,  usurpation  of,  1838  h. 
'*  OFFICER,"  meaning  of  term,  1061. 

misconduct  by  (see  Misconduct  in  Office),  1568. 

resistance  to,  when  indictable,  652. 
OFFICER'S  APPOINTMENT,  when  to  be  proved,  662,  1570,  1617. 
OFFICERS. 
Homicide  hy» 

Eilling  in  obedience  to  warrant  justifiable,  401. 

and  so  when  necessary  to  effect  an  arrest,  402. 

murder  for  officer  intentionally  to  kill  a  person  flying  from  civil  arrest,  408. 

and  so  in  pursuit  of  criminal  charged  with  misdemeanor,  404. 

otherwise  in  respect  to  felonies,  405. 

killing  by  officer  in  prevention  of  escape  justifiable,  406. 

so  when  necessary  to  preserve  peace,  407. 

lawful  surest  unlawfully  executed  imposes  responsibility,  408. 

legal  warrant  necessary,  409. 

private  persons  interfere  at  their  own  risk,  410. 

so  as  to  military  and  naval  officers,  411. 

officer  in  danger  of  life  may  take  life,  412. 
Homicide  of. 

Intentional  killing  of  officer  lawfully  arresting  is  murderi  418. 
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but  manslaughter  irhen  arrest  is  illegal,  414. 

constables  and  policemen  Have  authority  to  arrest  -when  public  order  is 

threatened,  415. 

bailiff's  powers  limited  to  arrest,  416. 

officer  executing  process  must  be  within  jurisdiction,  41 7. 

notice  may  be  inferred  from  facts,  418. 

if  there  be  no  notice,  killing  in  self-protection  is  not  murder,  419. 

warrant  must  be  executed  by  party  named  or  his  assistant,  420. 

warrant  continues  in  force  until  executed,  421. 

erroneous  or  blank  warrant  inoperative,  422. 

falsity  of  charge  no  alleviation,  428. 

warrant  without  seal  is  void,  424. 

but  not  80  as  to  informality  not  amounting  to  illegality,  425. 

warrant  need  not  be  shown,  426. 

arrest  on  charge  of  felony  unlawful  without  warrant,  427. 

arrest  may  be  made  during  offence  without  warrant,  428. 

for  past  offences  limited  to  felonies  and  breaches  of  the  peace,  429. 

.  killing  of  officer  arresting  on  probable  felony  is  murder,  430. 

military  and  naval  officers  subject  to  same  rules,  431. 

persons  aiding  officers  entitled  to  protection  of  officers,  432. 

so  as  to  private  person  lawfully  arresting  independently  of  officer,  483. 

pursuer  must  show  that  felony  was  committed,  etc.,  434. 

private  person  may  interfere  to  prevent  crime,  435. 

indictment  found,  good  cause  of  arrest  by  private  person,  486. 

railway  officer  may  arrest  misconducting  passenger,  487. 

arrest  for  breach  of  peace  illegal  without  corpus  delicti^  438. 

in  cases  of  public  disorder  officers  may  enter  houses  to  arrest,  489. 

private  persons  interfering  to  quell  riots  should  give  notice,  440. 

must  be  reasonable  grounds  to  justify  arrest  of  vagrants,  441. 

time  of  execution  of  arrest,  442. 

manslaughter  when  officers  take  opposite  parts,  448. 

A.  aiding  B.  in  resisting  is  in  the  same  position  as  B.,  444. 

Assaults  on  Officers  when  in  Execution  of  Duty, 

Illegal  official  action  may  be  forcibly  resisted,  646. 

oppressed  party  in  such  case  not  confined  to  a  resort  to  law,  647. 

to  justify  arrest  process  must  be  legal,  and  must  be  notified,  648. 

ignorance  a  defence  to  indictment  for  resistance,  649. 

indictment  need  not  set  forth  process  in  detail,  650. 

municipal  and  police  officers  under  same  sanctions,  651. 

and  so  of  officers  charged  with  process,  652. 

corruption  by  officers^  1572  5. 

OFFICERS  are  entitled  to  call  in  aid,  652  a. 

when  guilty  of  embezzlement  (see  Embezzlemext). 

when  entitled  to  administer  oath  (see  Perjury),  1268. 

may  use  force  in  discharging  duty,  630  a. 
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when  acting  ill^alljr  may  be  resisted,  646. 

on  steam-engines,  responsible  for  homicide,  837,  847-8,  352. 

public,  indictable  for  embezzlement,  1063. 
OFFICES,  conspiracy  corruptly  to  control,  1375. 
OFFICIAL  ACTION,  when  illegal,  may  be  resisted,  646. 

resistance  to,  when  indictable,  652. 
OFFICIAL  REPORTS,  when  privileged,  1685. 
OHIO,  distinctive  rule  as  to  common  law  in,  15  a,  note. 
OIL,  EXPLOSIVE,  selling,  ignorance  no  defence  to,  88. 
OIL  MANUFACTORIES,  when  a  nuisance,  1412,  1437. 
OLD  GRUDGE,  effect  of,  in  homicide,  477. 
OMISSION,  to  be  indictable,  must  be  defective  discharge  of  duty,  130. 

omissions  are  breaches  of  affirmative  commands ;  commissions,  of  nega- 
tive commands,  130  a. 

classification  of  indictable  omissions,  131. 

omissions  may  be  malicious  as  well  as  negligent,  131  a. 

mere  omissions  to  render  help  not  indictable,  132. 

omission  to  guard  dangerous  agency  indictable,  133. 

producing  homicide,  indictability  for,  329,  380. 

to  give  notice,  liability  for  homicide  through,  338. 
OPERATIVES,  conspiracies  by,  to  affect  wages,  1866  et  seg. 
OPINIONS,  when  false  pretences,  1157-9. 
OPIUM,  effects  of,  as  a  defence,  66. 

liability  for  selling,  1506  a. 
OPPRESSION  BY  OFFICER,  indictable,  1572. 
*'  ORDER,"  for  payment  of  money,  forgery  of,  682. 
ORE,  may  be  the  subject  of  larceny,  865. 
ORIGINAL  ENTRIES  may  be  foi^,  666. 
OUT-HOUSE,  when  subject  of  burglary,  797. 
OUTLAWS,  protected  by  kw,  188. 
OVERT  ACT,  proof  of,  in  treason  (see  Treason),  1810. 

when  necessary  in  conspiracy,  1400. 
OWNER  OF  HOUSE,  may  expel  intrader  by  force,  97,  502,  624. 

when  guilty  of  forcible  entry,  1101. 
OWNERSHIP,  in  arson  (see  Arson). 

in  larceny,  how  stated  (see  Larceny),  982. 
OYSTER-BEDS,  when  a  nuisance,  1483. 
OYSTERS,  when  subjects  of  larceny,  878. 

PAINTING,  not  usually  forgery,  675. 

PARDON,  effect  of,  81  a. 

PARENT,  liability  for  misconduct  to  or  neglect  of  child,  1563. 

indictable  for  negligent  homicide  of  child,  351. 

right  to  correct  child,  681,  1563. 

may  defend  child,  494. 
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PARISH,  indictable  for  neglect  as  to  highways,  1584  a* 
PARTIAL  RESPONSIBILITY  as  a  defence,  47, 
PARTICULARS,  bill  of,  in  embezzlement,  1048. 

in  liquor  cases,  1528. 
PARTNER,  may  be  guilty  of  forgery  on  partner,  662. 
PARTNERS,  not  agents,  1054. 
PASS-BOOK,  may  be  forgery  of,  664. 
PAWNING,  -when  larceny,  900. 
PEACE,  conspiracy  to  l^reak,  1S53. 
"PEACE  OF  GOD,"  meaning  of,  810. 
PEACE  OFFICERS,  killing  of  or  by  (see  Homicidb). 
PENAL  STATUTES,  to  be  construed  favorably  to  aociued  (see  Stat- 

IJTES),  28.  ^ 

PENALTIES,  cannot  be  imposed  ex  post  facto,  29. 
PENNSYLVANIA,  rule  as  to  statutory  offences,  27. 

distinctive  jurisprudence  as  to  homicide,  376  et  seq* 
PENSION  AGENTS,  misconduct  by,  1668. 
PENSION  PAPERS,  forgery  of,  682. 
PER  INFORTUNIAM,  meaning  of,  806. 
PERJURY. 
Wilful. 

Offence  must  be  wilful,  1245. 
False  and  Corrupt, 

'*  Falsely"  is  knowingly  affirming  without  probable  cause,  1246. 

probable  cause  is  to  be  estimated  from  defendant's  standpoint,  1247. 

admissible  to  prove  mistake  induced  by  erroneous  representations,  1248. 

and  so  when  advised  by  counsel,  1249. 

general  evil  intent  may  constitute  corruption,  1250. 
Oath. 

Form  of  oath  is  immaterial,  if  legal,  1251. 

no  matter  if  oath  was  on  voir  dire,  1252. 
Party  to  be  charged. 

Two  defendants  cannot  be  joined,  1258. 

perjuiy  though  witness  is  incompetent,  1254. 

and  though  he  be  a  volunteer,  1255. 
Before  Competent  Officer. 

The  false  swearing  must  have  been  before  a  competent  ooturt,  1256. 

the  court  must  have  jurisdiction,  1257. 

proceedings  need  not  have  been  strictly  regular,  1258. 

perjury  may  be  before  court-martial,  1 259. 

doubts  as  to  ecclesiastical  courts,  1260 

grand  jury  may  administer  oath,  1261. 

but  otherwise  unauthorized  officer,  1262. 

officer  acting  as  such  primd  facie  competent,  1268. 

perjury  not  extrarterritorially  punishable,  1264. 

perjury  in  federal  court  not  punishable  by  State,  244. 
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PERJURY— (con/tnij«</). 

State  magistrate  under  act  of  Congress  may  administer  oath,  1265. 

and  so  justice  of  the  peace  and  arbitrators  under  rule  of  arbitration,  1366. 
In  Judicial  Proceeding, 

False  swearing  must  be  injudicial  proceeding,  1267. 
juror  indictable  for  false  swearing  on  voir  dire^  1268. 

voluntary  false  affidavits  are  not  perjury,  1269. 

but  otherwise  as  to  statutory  affidavit,  1270. 

party  may  be  guilty  of  perjury  in  his  own  case,  1271. 

no  perjury  in  void  suit,  1272. 

nor  on  oath  as  to  future  official  conduct,  1273. 

State  courts  has  ordinarily  no  jurisdiction  of  false  swearing  in  federal 
courts,  3275. 
In  Matter  Material, 

False  swearing  must  have  been  in  matter  material,  1276. 

but  circumstantiality  of  detail  may  be  material,  1277. 

and  so  testimony  as  to  credit  of  witness,  1278. 

and  so  witness's  answers  on  his  own  cross-examination,  1279. 

inadmissibility  no  test  of  immateriality,  1280. 

admission  not  conclusive  as  to  materiality,  1281. 

primd  facie  materiality  is  sufficient,  1282. 

irrelevant  opinions  not  subjects  of  perjury,  1283. 

materiality  b  for  court,  1284. 
Indictment — **  Wilful  and  corrupt,** 

**  Wilful"  and  **  Corrupt"  must  be  charged,  1286. 
Sworn  before  competent  Jurisdiction, 

Oath  must  be  properly  set  forth,  1287. 

detailed  authority  of  record  court  need  not  be  given,  1288. 

otherwise  with  special  statutory  officer,  1289. 

jurisdiction  must  be  averred,  1290. 

and  so  as  to  time  and  place,  1291. 
In  a  Judicial  Proceeding, 

Judicial  proceeding  must  be  averred,  1292. 

proceedings  must  appear  regular,  1293. 

but  curable  irregularities  are  not  fatal,  1294. 

otherwise  as  to  essential  conditions,  1295. 

by  present  practice  only  such  averments  need  be  introduced,  1296. 
Setting  out  of  False  Matter, 

Verbal  exactness  as  to  sworn  matter  is  not  essential,  1297. 

•'substance"  and  "  effect"  are  enough,  1298. 

only  alleged  falsities  need  be  pleaded,  1299. 
Negativing  of  False  Matter. 

Negation  of  false  matter  should  be  express,  1800. 

several  assignments  may  be  incorporated  in  one  count,  1801. 

**  belief"  must  be  specifically  negatived,  1802. 
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TERJTJBY— (continued). 

ambiguities  may  be  cleared  by  innuendoes,  1808* 
Materiality. 

Materiality  must  appear  on  record,  1804. 
Evidence. 

Oath  must  be  correctly  averred  and  proved,  1805. 

whole  of  testimony  is  to  be  considered,  1806. 

substance  of  assignment  must  be  proved,  1807. 

one  witness  enough  to  prove  testimony,  1308. 

answers  in  chancery  and  depositions  to  be  proved  by  jurat,  1809. 

parol  evidence  admissible  notwithstanding  testimony  was  reduced  to  writ- 
ing, 1310. 

lost  instrument  may  be  proved  by  parol,  1811. 

jurat  of  officer  administering  oath  is  proof  of  oath,  1819. 

substantial  variance  as  to  evidence  is  fatal,  1318. 

records  must  be  literally  given,  1814. 

not  necessary  to  prove  appointment  of  officer,  1815. 

proving  one  assignment  is  sufficient,  1816. 

defendant's  contradictory  oath  not  sufficient  proof  of  falsity,  1817* 

facts  admissible  to  infer  corrupt  motive,  1318. 

one  witness  not  enough  to  prove  falsity,  1819. 

credibility  of  witnesses  is  for  jury,  1320. 

witness  may  be  dispensed  with  when  there  is  adequate  documentary  falsi- 
fication, 1821. 

some  one  assignment  should  be  adequately  falsified,  1822. 

necessary  only  that  there  should  be  substantial  falsification,  1828. 

perjury  not  to  be  prosecuted  during  pendency  of  civil  suit,  1824. 

all  explanatory  facts  are  admissible,  1825* 

entire  record  should  be  proved,  1826. 

defendant's  character  for  truth  is  admissible,  1827. 
Attempts. 

Attempts  at  perjury  are  indictable,  1828. 
Subornation  of  Perjury. 

To  subornation  corrupt  motive  is  essential,  1829. 

testimony  must  be  material,  1880. 

indictment  must  aver  scienter ,  1881. 
Attempts  to  Suborn. — Dissuading  Witness  from  appearing. 

Attempts  at  subornation  are  indictable,  1382. 

and  so  of  dissuading  witness  from  attending,  1888. 
Fabrication  of  Evidence,  1884. 
PERJURY  ABROAD,  jurisdiction  over,  276,  286. 
PERPETRATION  OF  COLLATERAL  FELONY,  how  far  qualifying 

statutory  homicide,  884. 
PERSON,  INDECENT  EXPOSURE  OF,  1468. 
PERSONAL  JURISDICTION,  theory  of,  284,  note. 
PETITIONS,  when  privileged,  1636. 
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PETIT  LARCENY,  862  a. 

no  acceflsaries  in,  223. 
PETROLEUM  MANUFACTORIES,  when  a  nuisance,  1412,  1487. 
PHILANTHROPIC  MOTIVES,  no  defence  to  Ubel,  1607. 
PHILANTHROPY,  no  defence  to  indictment,  88,  119. 
PHYSICAL  CAPACITY,  when  necessary  to  attempt,  188. 
PHYSICAL  FORCE  (see  Causal  Connection). 
PHYSICIANS,  responsible  for  negligent  homicide,  862. 

Wlien  death  is  negligently  induced  by  a  physician's  miscondact,  assailant 
is  not  responsible,  157. 

but  physician  in  such  cases  responsible,  158. 

no  defence  that  death  was  caused  by  disease  induced  by  wound,  159. 
PHYSICIAN'S  NEGLIGENCE,  when  diverting  responsibiUty,  157. 
PICTURES,  may  be  libels,  1604. 

'*  PIECE  OF  PAPER,"  when  the  subject  of  larceny,  880. 
PIGEONS,  may  be  the  subjects  of  larceny,  871. 
PIG- STY,  when  a  nuisance,  1412. 
PILOT,  responsible  for  homicide,  887. 
PIRACY. 
Definition, 

Piracy  is  robbery  on  the  high  seas,  1860. 

may  be  committed  by  foreigners  or  by  citizens,  1861. 
Jurisdiction, 

United  States  have  jurisdiction  over  vessels  without  national  character, 
and  over  citizens  on  board  foreign  vessels,  1862. 
What  is  Complicity. 

All  aiding  are  principals,  1868. 
Privateering. 

Privateers  are  not  internationally  pirates,  1864. 
Intent. 

Intent  must  be  felonious,  1865. 
Belligerents. 

Belligerents  are  not  pirates,  1866. 
Indictment, 

Venue  must  be  in  admiralty,  1867. 

count  for  larceny  may  be  joined,  1868. 

proper  technical  averments  to  be  made,  1869. 
PLANTS,  malicious  injury  to,  1067,  1082  c. 
PLURALITY  OF  OBJECTS,  how  far  producing  divinbi%,  Sr. 
POISON,  negligent  exposure  of,  when  indictable,  161-6. 

intentional  homicide  by,  murder  in  the  first  degree,  886. 

homicide  through  negligent  use  of,  845-6. 

administering,  an  assault,  610,  612. 
POLICE  OFFENCES,  distinctive  character  of,  88  a. 

no  accessaries  to,  28  a. 

not  subjects  of  attempts,  177. 

when  ignorance  is  a  defence  to,  88* 
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POLICE  OFFICERS,  kiUing  of,  or  by  (see  Homicide). 
POLICY  LOTTERY  (see  Lottery),  1490. 
POLITICAL  OFFENCES  ABROAD,  jurisdiction  over,  274. 
POLLUTING  RIVERS,  a  nuisance,  1476. 
POLYGAMY. 

Effect  of  Place  of  First  Marriage* 
Ordinarily  marriage  valid  by  lex  loci  contractus  is  held  valid  everywhere, 

1683. 
but  not  80  as  to  converse,  1684. 
Effect  of  Time  and  Place  of  Second  Marriage, 

Offence  indictable  in  place  of  arrest,  1685. 
Third  Marriage  during  Second  Bigamous  Marriage. 

Third  marriage  afler  second  void  marriage  may  not  be  bigamy,  1686. 
Accessaries. 
If  a  misdemeanor,  all  concerned  are  principals,  1687. 
hence  person  marrying  bigamous  person  is  principal,  1688. 
When  Second  Marriage  was  void  or  voidable. 

No  defence  that  bigamous  marriage  was  independently  voidable,  1689. 
Where  I^rst  Marriage  was  voidable. 

No  defence  that  first  marriage  was  voidable,  1690. 
Parties  Beyond  Seas  or  Absent. 
Exception  of  beyond  seas  does  not  apply  to  cases  where  offender  knows  of 

continuous  life  of  absentee,  1691. 
exception  as  to  other  absence  only  applies  to  cases  where  there  is  no 

knowledge  of  such  life,  1692. 
exception  does  not  apply  to  party  deserted,  1698. 
Consummation  not  necessary,  1694. 
Intermediate  Divorce. 
Valid  divorce  from  first  marriage  is  a  defence,  1695. 
honest  belief  in  a  divorce  no  defence,  1695  a. 
Evidence^ — Proof  of  Marriage. 
In  bigamy  prior  marriage  has  to  be  proved  beyond  reasonable  doubt, 

1696. 
consensual  marriage  valid,  1697. 
lex  fori  determines  as  to  requisites,  1698. 
internationally  marriage  may  be  proved  by  parol,  1699. 
where  prior  consensual  marriage  is  set  up,  it  should  not  be  rested  on  a 

mere  confession,  1 700. 
of  foreign  marriages  registry  is  best  evidence,  1701. 
prior  invalid  marriages  may  be  ratified,  1 702. 
Proof  of  Death  or  Divorce  of  First  Husband  or  Wife,  1 708. 
Death,  if  occurring  within  seven  years,  must  be  substantively  proved, 

1704. 
honest  belief  in  death  within  that  time  no  defence,  1 705. 
presumption  of  continuance  of  life  depends  on  circumstances,  1706. 
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after  seyen  years,  burden  is  on  prosecation  to  prove  knowledge  by  de- 
fendant, 1708. 
Witnesses, 
When  first  marriage  is  proved,  second  wife  is  a  witness,  1 709. 
other  witnesses  admissible  to  prove  marriage,  1710. 
Indictment. 

Second  marriage  must  appear  to  be  unlawful,  1711. 
variances  as  to  second  marriage  are  fatal,  1712. 
exceptions  in  statute  need  not  be  negatived,  1718. 
first  marriage  must  be  averred,  1714. 
Religious  Privilege  no  Defence. 
No  defence  that  polygamy  is  a  religious  privilege,  1715. 
POOR-HOUSE  KEEPER,  may  restrain  inmate,  685. 
POSSESSION  of  stolen  goods,  presumption  from,  988-4. 
POST-MARKS,  when  proof  of  mailing,  1621. 
POST-OFFICE,  OFFENCES  AGAINST. 
Obstruction  of  Mail,  1822. 
Robbery  of  Mail. 
Robbery  of  the  mail  is  where  a  mail-cairier  is  robbed  by  force,  1828. 
all  concerned  are  principals,  1824. 
**rob"  is  used  as  at  common  law,  1825. 
and  so  is  *'jeopardy,"  1826. 
opening  and  detention  of  letters,  1826  a. 
Embezzlement  from  Mail. 
Letter  must  have  been  obtained  from  post-office,  1827. 
decoy  letter  is  within  statute,  1828. 
letter  must  be  traced  into  defendant's  hands,  1828  a. 
sufficient  if  indictment  conform  to  statute,  1829. 
Receiving  Embezzled  Money,  etc. 

Offence  analogous  to  receiving  stolen  goods,  1880. 
Posting  Indecent  Matter, 

Such  matter  excluded  from  the  mail,  and  posting  it  indictable,  1881% 
so  of  fraudulent  matter,  1881  a. 
POULTRY,  the  subjects  of  larcency,  871. 
POWDER,  negligent  use  of,  166. 

homicide,  through  negligent  use  of,  844. 
when  storing  is  a  nuisance,  1418,  1441. 
PRACTICAL  JOKES,  death  through,  678  a. 
PREGNANCY,  stage  of,  requisite  to  foeticide  (see  Abortion,  Miboar« 

riage),  592-6. 
PRELIMINARY  ACTION,  when  an  attempt,  180. 
PREMEDITATION,  time  requisite  for,  116,  880. 

under  homicide  statutes,  877  ^^  seq. 
PREPARATIONS,  when  indictable,  180. 
"  PREPENSE,"  meaning  of,  808. 
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PRESCRIPTION,  no  defence  to  nuisance,  1415,  1475. 
PRESENCE  at  a  crime  not  complicity,  211. 

when  necessary  to  offence,  206,  219,  246,  284,  note. 
PRESUMPTION  OF  INNOCENCE,  how  affecting  degree  in  murder,  892. 
PRESUMPTIONS,  STATUTORY,  in  liquor  cases,  1528. 
PRETENCES  (see  False  Pretences). 
PREVENTION,  how  far  a  ground  for  punishment,  2. 

how  far  the  object  of  punishment,  9-12. 
PRINCIPALS. 

Principal  in  first  degree  is  actual  perpetrator,  206. 

presence  is  not  necessary  when  causal  connection  is  immediate,  6.  ^.,  when 
agent  is  irresponsible,  207. 

accessary  before  the  fact  cannot  be  convicted  as  principal,  208. 

non-resident  party  may  be  liable  for  agent's  acts,  209. 

wife  not  ordinarily  co-principal  with  husband,  210. 

principals  in  the  second  degree  are  those  present  aiding  and  abetting,  211. 

mere  presence  does  not  involve  complicity,  211  a. 

capacity  to  execute  not  essential,  211  5. 

confederacy  must  be  real,  211  c. 

mere  sympathy  not  enough,  2\\  d,     * 

if  principal  is  irresponsible,  indictment  should  not  be  for  aiding  and  abet« 
ting,  212. 

confederacy,  with  constructive  presence,  may  constitute  principal,  213. 

but  act  must  result  from  confederacy,  214. 

in  duels  all  are  principals,  215. 

persons  abetting  suicide  are  principals  in  murder,  21 6. 

persons  executing  parts  of  crime  separately  are  principals,  21 7. 

persons  outside  keeping  watch  are  principals,  218. 

an  abettor  must  be  near  enough  to  give  assistance,  219. 

persons  confederating  for  wrongful  purpose  are  chargeable  with  incidental 
felony,  220. 

distinction  between  two  degrees  only  essential  when  punishment  varies, 
221. 

conviction  of  principal  in  the  first  degree  not  a  condition  precedent  to  trial 
of  principal  in  second  degree,  222. 

in  misdemeanors  all  are  principals,  228. 
Accessaries  before  the  fact  (see  Accessartbhip),  225. 

wife  may  not  be  liable  as  accessary,  243. 

conviction  of  principal  primd  facie  evidence  of  guilt,  244. 

indictment  must  be  specific,  245. 

where  agent  acts  directly  under  principal's  commands,  principal  liable, 
246. 

so  when  agent  is  in  line  of  principal's  business,  247. 

non-resident  principal  intra-territorially  liable,  248. 
Misprision — Liability  of  Extra-territorial  Principal. 

Extra-territorial  principal  may  be  held  intra-territorially  indictable,  278. 
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agent's  act  in  such  case  imputable  to  principal,  246,  279. 

and  so  of  agent's  negligence,  135,  841. 

doubts  in  cases  where  agent  is  independently  liable,  280. 

law  of,  as  to  attempts,  198,  223. 
PRISON,  BREACH  OF,  indictability  for,  1672. 
PRISONER,  effecting  escape  of,  1667. 

when  guilty  of  arson  in  burning  cell,  829. 
PRIVATE  PERSONS,  assisting  officers,  when  responsible  for  homicidei 

433-5. 
PRIVATE  WRONGS,  distinguished  from  public,  15. 
PRIVATEERING,  not  piracy,  1864. 
PRIVILEGE,  inHbel,  1629. 
PRIZEFIGHTS,  not  a  lawful  game,  372,  373,  636,  1466  a. 

what  constitutes  complicity  in,  211. 
"PROBABLE  CAUSE,"  meaning  of,  in  perjury,  1247. 
PROCEDURE,  may  be  retrospective,  31. 
PROFANE  SWEARER,  common,  when  indictable,  1443. 
PROFANITY,  public,  a  nuisance,  1431,  1432. 
PROMISES,  not  false  pretences,  1173. 
PROMISSORY  NOTES,  subjects  of  forgery,  682. 

when  subjects  of  larceny,  876,  877. 

when  subjects  of  false  pretences,  1196. 
PROPERTY,  malicious  injury  to,  1067,  1076,  1082  a,  1082  5,  1082  c. 

owner  of,  may  defend,  100,  501,  505. 

claim  of,  defeats  larceny,  884. 
PROSECUTE  FALSELY,  conspuwcy  to,  1376. 
PROSTITUTION  (see  Fornication,  Housb  op  Ill-Famb,  Nuisance). 

enticing  for  purposes  of,  1765. 
PROVOCATION. 

What  justifies  an  assault,  619. 

loss  of  self-control  essential  to  offence,  455. 

words  of  reproach  no  adequate  provocation  for  an  assault  with  intent  to 
kill,  455  a. 

when  person  is  touched  with  apparent  insolence,  then  provocation  reduces 
degree,  456. 

interchange  of  blows  induced  by  insulting  words  reduces  to  manslaughter, 
457. 

a  slighter  provocation  extenuates  when  intent  is  only  to  chastise,  458. 

husband  in  hot  blood  killing  adulterer,  guilty  of  manslaughter,  459. 

same  principle  to  be  extended  in  cases  of  punishment,  when  in  hot  blood, 
of  attacks  on  the  chastity  of  persons  under  the  rightful  protection  of 
defendant,  460. 

killing  to  redress  a  public  wrong  is  murder,  461. 

a  bare  trespass  on  property  not  an  adequate  provocation  in  cases  of  inten* 
tional  killing,  462. 
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exercise  of  a  legal  right  no  provocation,  468. 

spring-guns  illegal  when  placed  on  spots  where  innocent  trespassers  may 
wander,  464. 

for  master  of  house  knowingly  to  kill  visitor  is  murder,  465. 

when  such  killing  is  in  hot  blood  it  is  manslaughter,  466. 

when  such  killing  is  in  self-defence  it  is  excusable,  467. 

manslaughter  to  kill  master  of  house  expelling  defendant  with  unnecessary 
violence,  468. 

killing  a  person  having  legal  right  to  enter  room  is  murder,  469. 

a  blow  is  sufficient  provocation  when  parties  are  equal,  470.. 

in  sudden  quarrels  immaterial  who  struck  the  first  blow,  471. 

but  the  blow  must  have  been  apparently  intended,  and  naturally  calculated 
to  arouse  the  passions,  472. 

cool  and  deliberate  use  of  disparity  to  kill  is  murder,  473. 

malice  implied  from  concealed  weapon,  474. 

where  mortal  blow  was  given  after  deceased  was  helpless,  offence  is  mur- 
der, 475. 

and  so  where  attack  was  sought  by  person  killing,  476. 

question  of  continuance  of  old  grudge  is  for  jur}%  477. 

malicious  killing  in  another's  quarrel  is  murder,  but  killing  in  hot  blood  is 
manslaughter,  478. 

in  interference  by  friends,  hot  blood  extenuates  in  proportion  to  the  near- 
ness of  the  relationship,  479. 

cooling  time  dependent  upon  circumstances,  480. 

restraint  or  coercion  is  adequate  provocation,  481. 

killing  in  duel  is  murder,  482. 

and  this  extends  to  the  seconds,  483. 
PROXIMATE  CAUSE  (see  Causal  Connection). 
PUBLIC  AND  PRIVATE  CHEATS,  difference  to  be  maintained  between, 

1127. 
PUBLIC  CHARITY  (see  Charity). 
PUBLIC  CHEATS  (see  Cheat). 
PUBLIC  COMFORT  (see  Nuisance). 
PUBLIC  JUSTICE,  cheating,  1117. 

PUBLIC  OFFICERS,  appointment  of,  need  not  be  proved  (see  Officsbs), 
1670,  1617. 

when  indictable  for  embezzlement,  1063. 
PUBLIC  PLACE,  meaning  of,  1466,  1470,  1557. 
PUBLIC  POLICY,  when  conferring  privilege,  1634. 
PUBLIC  REPORTS,  when  privileged,  1636. 
PUBLIC  RIGHTS  cannot  be  waived  by  consent,  141,  142. 
PUBLIC  SPECTACLES,  when  nuisances,  1464. 
PUBLIC  SQUARE,  obstructing  (see  Nuisance),  1478. 
PUBLIC  WAY,  obstruction  of,  1473. 
PUBLIC  WORKS,  conspiracy  to  control,  1371. 
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PUBLIC  WORSHIP,  disturbance  of,  1566. 
PUBLIC  WRONGS,  distinguished  from  privatey  15. 
PUBLICATION,  when  necessary  to  a  statute,  86. 
PUBLICATION  OF  LIBEL,  proof  of,  1618. 
PUBLISHER,  when  liable  for  libel,  1627,  1649. 
PUBLISHING  forged  papers  (see  Forgery). 
''PUFF,"  not  a  false  pretence,  1155,  1193. 
PUNISHMENT. 
Relative  Theories. 

That  object  of  punishment  is  to  prevent  offender  from  further  offend- 
ing, 2. 

that  the  object  is  pubUc  self-defence,  8. 

that  it  is  reformation  of  offender,  4. 

that  it  is  to  terrify  others,  7. 

that  penal  justice  is  law  teaching  by  example,  9. 
Abttolute  Theory. 

That  punishment  is  an  act  of  retributive  justice  to  which  reformation  and 
example  are  incidental,  10. 

crime,  as  such,  is  to  be  punished  by  de  facto  government,  11. 

prevention  of  further  crimes  to  be  kept  in  view,  12. 
and  so  the  reformation  of  the  offender,  18. 

to  be  only  in  accordance  with  law,  189. 

cannot  be  ex  post  facto j  29. 

how  distributed  in  cases  of  continuous  offences,  289. 

in  cases  of  attempt,  200. 

designation  of,  in  homicide,  547. 
PURCHASER  OF  LIQUOR,  when  indictable,  1529. 
PURPORT,  meaning  of,  787. 

PURSUERS,  when  responsible  for  homicide,  488-85. 
PUTTING  IN  FEAR  (see  Robbery,  Threats). 

QUASI  CORPORATIONS,  when  indictable,  93. 
QUICKENING,  when  essential  to  offence  of  foeticide,  592. 
QUOITS,  a  lawful  game,  1465  a. 

RABBITS,  not  subjects  of  larceny,  869. 

RAILROAD,  indictable  for  nuisance  in  obstructing  road,  1476. 

malicious  injury  to,  1081. 

collisions,  liability  for,  849,  850. 

conspiracy  to  cheat,  1871. 
RAILROAD  OFFICERS,  responsible  for  homicide,  887,  847. 

negligence  by  (see  Negliqence). 

power  of  to  arrest  passengers,  487,  6 23-28 . 
RAILROAD  PASSENGER,  when  to  be  expelled  from  cars,  623. 
RAILROAD  TICKETS,  subjects  of  foigery,  685. 
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RAPE. 

Intent  to  use  force  neceseaiy,  950. 
Defendant'*  Capacili/  to  commit  Offence.  ■ 

Under  fourteen,  boj  presumed  to  be  incapable  of  ofllence,  CGI. 

impoteocy  a  defence,  552. 

huBband  rnHj-  be  indicted  as  accessaiy,  553. 

all  aiden  maj  be  principals  in  second  degree,  GS3  a. 
In  tchat  Carnal  Knoie ledge  coniUlt. 

Fenetradon  must  be  proved,  but  not  emission,  604. 
In  Kkat  Want  of  Will  coniiati. 
"  Against  her  will"  is  e<]uivalent  to  "  without  her  consent,"  65S> 

acquiescence  tlirough  fear  is  not  consent,  607. 

DOT  is  acquiescence  of  infant,  558. 

question  of  acquiescence  through  fraud,  669< 

and  of  acquiescence  through  mental  disorder,  960. 

nor  acquiescence  of  married  woman  under  mistake,  961. 

nor  acquiescence  obtained  by  artificial  stupefaction,  562. 

acquiescence  after  act  no  defence,  662  a. 

how  far  fraud  ia  equivalent  to  force,  063. 

prior  unchastily  of  prosecutrix  no  defence,  664. 
Parly  aijgrieved  ai  a  Wilneit. 

Testimony  of  prosecutrix  should  be  corroborated,  665. 

may  be  corroborated  by  her  own  prior  statements,  066. 

such  evidence  to  be  confined  to  corroboration,  067. 

may  be  impeached  by  proof  of  bad  character  for  chastity,  and  in 
States  by  proof  of  prior  immoral  acts,  668. 
PUading. 

Two  defendants  may  be  joined  as  principals,  569. 

rape  may  be  joined  with  assault,  570. 

allegation  of  assault  is  unnecessary,  671. 

age  need  not  be  averred,  572. 

"ravish,"  and  "forcibly  and  against  her  wiU,"  are  essential,  073. 

sex  need  not  be  averred,  574. 

defendant  may  be  convicted  of  minor  offence,  575. 
Atiatilt  with  Intent  to  Bavisb. 

Assault  may  be  sustained  when  rape  is  not  consummated,  676. 

force  to  be  inferred  from  circumstances,  576  a. 

assent  bars  prosecution  if  knowingly  giren  by  person  capable  of  ass* 
577. 
Carnal  Knowledge  of  Children,  678. 
REAL  JURISDICTION,  theory  of,  284,  not«. 
REASONABLE  DOUBT,  27,  28,  392. 

REASONABLE  MAN,  not  a  standard  of  party's  sense  of  danger,  481 
RECEIPTS,  subjects  of  forgery,  682. 

rf  larceny,  876-80. 
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BECEIYING  EMBEZZLED  GOODS,  1064. 

EECEIVING  GOODS  OBTAINED  BY  FALSE  PRETENCES- 

Receiving  goods  so  obuined  is  indictable,  1235. 
RECEIVING  MONEY  embezzled  from  nuul,  1830. 
RECEIVING  STOLEN  GOODS. 
Offence  generally. 

Receiving  is  a  substantive  ofience,  982. 

fact  of  stealing  may  be  proved  by  testimony  of  thief,  bnt  not  by  bis  con- 
fessions, 982  a. 

guilty  knowledge  must  be  proved,  983. 

such  knowledge  may  be  inferred,  984. 

inference  nuiy  be  derived  from  poasessiom,  985. 

if  larceny  be  proved,  defendant  cannot  be  convicted  of  receiving,  986. 

claim  of  tide  is  a  defence,  987. 

honest  intent  is  a  defence,  bnt  need  not  be  lueri  causa  if  intent  be  fraadn- 
lent,  988. 

if  charge  be  joint,  joint  act  of  reception  must  be  proved,  989. 

receiving  must  be  substantively  proved,  990. 

reception  must  be  from  thief,  990  a. 

goods  must  be  of  some  value,  990  h. 

receiving  goods  with  intent  to  receive  reward  is  within  rale,  991. 

by  wife  from  husband,  83. 

by  husband  from  wife,  83. 

wife  cannot  be  convicted  of  receiving  goods  stolen  by  husband ;  but  hus- 
band is  responsible  for  conniving  at  his  wife's  guilty  reception,  992. 

reception  against  will  of  thief  is  not  within  rule,  993. 

conflict  as  to  whether  indictment  lies  in  one  State  for  receiving  goods 
stolen  in  another,  994. 

place  of  reception  to  be  inferentially  proved,  995. 

reception  af^r  statutory  larcenies  indictable,  996. 
Indictment. 

Name  of  thief  need  not  be  given,  997. 

not  necessary  to  aver  conviction  of  thief,  998. 

scienter  and  unlawfulness  necessary,  999. 

time  and  place  need  not  be  stated,  1000. 

"taking"  or  "stealing"  must  be  averred,  1001. 

goods  must  be  accurately  described,  1002. 

value  must  be  averred,  1003. 

counts  may  vary  with  ownership,  1004. 

counts  for  larceny  and  receiving  may  be  joined,  1005. 

simultaneous  reception  of  goods  of  different  owners  not  one  offence,  1006. 
RECORDS,  the  subjects  of  foigery,  683. 
RECRUITING  in  foreign  war,  when  indictable,  1904. 
REFORMATION,  how  far  the  object  of  punishment,  13. 
REGRATING,  indictable  at  common  kw,  1849. 
RELATION,  may  be  defended  by  force,  97,  629. 
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RELATIVE  THEORIES  OF  P 
RELIGION,  how  far  to  be  protect 
olTences  against  (see  Nuisanc: 
RELIGIOUS  MEETINGS,  distu 
RELIGIOUS  PRIVILEGE,  no  d 
REMEDIES,  PUBLIC  AND  P] 
REPAIR  OF  HIGHWAY,  1584 
REPUTATION,  not  admissible  to 
RESCUE  OF  PRISONER,  indie 
RESISTANCE  TO  ILLEGAL  OJ 
RESISTANCE  TO  OFFICERS, 
RESPONDEAT  SUPERIOR,  de 

in  homicide,  310. 
RESPONSIBILITY,  character  of, 

modified,  47. 
RESTORING  STOLEN  GOODi 
**  RETAIL,"  meaning  of,  1514  a. 
RETREAT,  when  a  defence  to  attc 
when  necessary  to  self-defence, 
RETRIBUTION,  how  far  the  obje 
is  basis  of  self-defence,  97,  note 
RETROSPECTIVE  STATUTES 
inoperative,  29. 

and  so  as  to  ex  post  facto  acts  ii 
but  procedure  may  be  retrospec 
REVENUE,  conspiracy  to  defraud, 
REVENUE  LAWS,  no  defence  to 
REVOLT,  AND  ENDEAVORIN 
In  what  Revolt  consists. 
Revolt  consist  in  usurpation  of  s 
under  Act  of  1835,  intimidation 
to  the  endeavor  to  revolt  some  c 
necessity  is  a  defence,  1879. 
Indictment, 

Indictment  must  particularize  of 
Confining  Master, 
confinement  must  be  malicious  a; 
necessity  or  seli-defence  may  be 
RIDING,  careless,  homicide  througl 
**  RIGHT  AND  WRONG,"  test  of 
RIGHTS,  may  always  be  defended, 
how  far  to  be  waived  by  consent 
"RING-DROPPING,"  when  larce 
RIOT,  ROUT,  AND  UNLAWFU 
Unlawful  Assembly, 
Unlawful  assembly  is  an  assembl 
the  public  peace,  1535. 


IHDBZ. 

RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY— (coftfinti«<0. 
Rout. 

Rout  IB  attempt  at  riot,  1536. 
Riot. 

Riot  18  a  tumultoous  disturbance  of  public  peace  with  mutual  unlawful 
purpose,  1587. 

must  be  unlawful  assembly,  1538. 

meeting  must  be  likely  to  inspire  terror,  1539. 

riotous  tumultuously  to  assert  legal  right,  1540. 

riot  act  peed  not  be  read,  1541. 

all  present  and  not  suppressing  are  participants,  1542. 

defendant's  purpose  may  be  material,  1543. 

enough  if  individuals  only  are  terrified,  1544. 

three  or  more  persons  are  necessary  to  constitute  offence,  82,  1545. 

indictment  must  contain  proper  technical  terms,  1546. 

system  must  be  proved  in  order  to  introduce  other  riots,  1547. 

order  of  evidence  is  at  discretion  of  court,  1548. 

force  excusable  in  defence  of  home,  1549. 

may  be  conviction  of  lesser  offence,  1550. 
Affray. 

Affray  is  a  sudden  free  fight,  1551. 

quarrelsome  words  are  no  affray,  1552. 

otherwise  as  to  wearing  dangerous  weapons  with  violent  language,  1553. 

indictment  must  contain  technical  averments,  1554. 
Power  of  Magistrate  in  dispersing. 

Magistrate  may  disperse  unlawful  assembly,  1555. 
Disturbance  of  Meetings. 

Such  disturbance  indictable,  1556. 

so  as  to  religious  services,  1556  a. 
Wearing  Concealed  Weapons, 

Indictable  by  statute,  1557. 
RIOT  ACT,  not  necessary  to  constitute  riot,  1541. 
RIOTERS,  not  liable  for  collateral  crimes,  397. 
RIOTOUS  HOMICIDES. 

In  cases  of  killing  in  war  against  government  for  private  purposes  indict- 
ment should  be  for  murder,  226,  395. 

co-rioters  principals  in  riotous  killing,  396. 

but  not  in  collateral  crimes,  397. 

presence  without  intent  to  kill  involves  manslaughter,  398. 

killing  by  lynch- law  is  murder  in  first  degree,  399. 

if  there  be  cooling  time,  offence  may  be  murder,  399  a. 

private  persons  may  kill  in  suppression  of  riot,  400. 

not  treason,  395. 
RIVERS,  obstruction  of,  1477,  1479. 
ROADS,  obstruction  (see  Nuisai^cs),  1473* 
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ROBBERY. 

From  the  Person  or  in  the  Presence. 

Robbery  must  be  from  the  person  or  in  the  presence  of  prosecutor,  847. 
Alust  be  Animo  Furandi. 

Goods  must  be  taken  animo  furandi^  848. 
2''aking  and  carrying  away. 

Goods  must  be  taken  and  carried  away,  849. 
Force  or  Fear. 

Taking  must  be  through  force  or  fear,  850. 
Nature  of  Threats. 

Threat  calculated  to  produce  terror  sufficient,  851. 
Charging  Unnatural  Crime. 

Extortion  hy  charging  unnatural  crime  is  robbery,  862. 
Defendant  having  Title. 

Where  goods  are  taken  under  claim  of  title  offence  is  not  made  out, 
858. 
Snatching, 

Snatching  without  struggle  is  no  robbery,  854. 
Against  the  Will. 

Taking  must  be  against  the  will,  855. 
Consent. 

No  defence  if  obtained  by  fear,  856. 
Indictment. 

Proper  technical  averments  must  be  made,  857. 

may  be  a  conviction  of  larceny,  858. 
ROBBERY  OF  MAIL,  1828. 
ROUT,  when  indictable,  1586. 
ROWING  MATCHES,  a  lawful  game,  1465  a. 

SABBATH,  public  desecration  of,  a  nuisance,  1431. 

statutes  as  to  (see  Sunday),  1431  a. 
SACRIFICE  OF  LIFE,  when  imperative,  94,  510. 
SAILOR,  forcing  on  shore,  1885. 

maltreatment  of,  1871. 
SALE,  how  affecting  larceny,  971-2. 

of  intoxicating  liquors  (see  Intoxicating  Liquors). 
'<  SAMPLE,"  false,  may  be  a  false  pretence,  1156. 
SCANDAL,  how  far  in^ctable  (see  Nuisance),  19. 
SCANDALOUS  GAMES,  when  indictable,  1461. 
SCANDALOUS  SHOWS,  when  indictable,  1482. 
SCANDALOUS  PROFANITY,  when  a  nuisance,  1431. 
SCHOOL-MASTER,  may  correct  pupil,  682. 

homicide  by,  through  chastisement,  874. 
SCHOOLS,  laws  as  to  selling  liquor  near,  1512  c. 
SCIENTER,  proof  of  in  false  pretences,  1185. 

and  in  uttering,  70S,  742. 
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SCIENTER— (cofKifitied)- 

necessaiy  in  indictment  for  false  pretences  (see  generallj  Knowi^doe), 

1226. 

SCOLD,  COMMON,  when  indictable,  1442. 

SEA,  offences  on,  jurisdiction  of,  269. 

offences  at  sea  cognizable  in  country  of  flag,  269. 

federal  courts  have  jurisdiction  of  crimes  on  high  seas  out  of  State  juris- 
diction, 270. 

sovereign  has  jurisdiction  of  sea  within  cannon  shot  from  shore,  270  a. 

piracy  on,  1860. 
SEAMEN,  forcing  on  shore,  1886. 

maltreatment  of,  1871. 
SEA.WEED,  when  the  subject  of  larceny,  86S. 
SECOND  DEGREE,  principab  in,  206,  211. 

murder  in,  876  et  seq. 
SECONDS  in  duels,  responsible  for  murder,  48S,  1767. 
SECRECY,  no  defence  to  assault,  615. 
SECRETING  GOODS,  WITH  INTENT  TO  DEFRAUD. 

secreting  goods  made  indictable  by  recent  statutes,  1239 

secreting  or  assigning  must  be  actual,  1 240. 

intent  or  scienter  must  be  shown,  1241. 
SE  DEFENDENDO,  homicide  by,  806. 
SEDITION  ABROAD,  jurisdiction  over,  274. 
SEDITIOUS  CONSPIRACIES  (see  Treason),  1866. 
SEDITIOUS  LIBELS,  1611,  1616. 
SEDUCE,  conspiracy  to,  1361. 
SEDUCTION. 

Statutory  requisites  must  be  followed,  1766. 

prior  chaste  character  is  essential  to  offence,  1767. 

promise  of  marriage  must  be  proved,  1758. 

consent  no  defence,  1 759. 

subsequent  marriage  a  defence,  1760. 

ignorance  or  infancy  no  defence,  88,  1761. 

indictment  must  follow  statute,  1762. 

prosecutrix  as  a  witness  must  be  corroborated,  1 768. 

may  be  conviction  of  minor  offence,  1764. 

merger  in  rape,  1764  a. 

'*  enticing"  for  prostitution  a  distinct  offence,  1765. 
SEIZURE,  of  prohibited  liquors,  1628  a. 
SELECTMEN,  indictable  for  embezzlement,  1068. 
SELF-DEFENCE  (see  Homicide),  97,  484. 

distinguishable  from  necessity,  97. 

how  far  a  ground  for  punishment,  8. 

various  theories  of,  97,  note. 
SERVANT,  indictable  for  appropriating  goods  not  yet  come  to  master,  1009. 

larceny  by  at  common  law  cannot  be  embezzlement  under  statute,  1009. 
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SERVANT— (continued)  • 

statutes  make  it  embezzlement  for  servant  or  clerk  to  appropriate  master's 
goods  before  he  receives  them,  1010. 

emplo}inent  need  not  be  permanent,  1011. 

mere  volunteer  not  within  the  statute,  1012. 

servant  employed  to  change  note  or  sell  produce  is  within  statute,  lOlS. 

compensation  is  requisite  to  constitute  service,  1014. 

members  of  societies  or  partners  not  servants  within  statute,  1015. 

goods  may  be  followed  through  successive  reinvestments,  1016. 

the  **  servant"  need  not  be  the  servant  of  the  prosecutor,  1017. 

servant  includes  employes  of  all  kinds,  1018. 

but  not  those  invested  with  fiduciary  discretion,  1019. 

middleman  is  not  a  servant,  1020. 

''clerk"  includes  commercial  traveller,  1021. 

''agent"  is  wider  in  meaning  than  clerk,  1022. 

"virtue  of  employment"  as  test  in  old  statutes,  1023. 

not  necessary  that  thing  embezzled  should  have  been  received  in  direct 
conformity  with  employer's  directions,  1024. 

prosecutor's  title  not  material  as  against  third  person,  1025. 

servant  of  joint  masters  may  be  averred  to  be  servant  of  either,  1046. 

embezzlement  may  be  joined  with  larceny,  1047. 

biU  of  particulars  may  be  required,  1048. 

cannot  be  corrected  forcibly  by  master,  684. 

maltreatment  of,  156S  et  seq. 

command  of  master  no  defence,  94  a. 
SERVANTS,  may  defend  master,  494. 

larceny  by  (see  Larceny),  966. 
SEXUAL  INTERCOURSE,  proof  of,  1788,  1744. 
SHEEP,  the  subjects  of  larceny,  871. 

malicious  injury  to,  1082  d, 
SHIP,  destroying  with  intent  to  defraud  underwriters,  1894. 
SHIPWRECK,  homicide  from  necessity  in,  511. 
SHOOTING,  malicious,  with  intent  to  kill,  641,  645  a. 

negligent,  homicide  through,  844. 
"  SHOP,"  may  be  subject  of  burglary,  792. 
SHOWS,  public,  when  indictable  (see  Games),  1482,  1468. 
SHRUBS,  malicious  injury  to,  1067,  1082  c. 
SIGNS,  may  be  libels,  1604. 
SLANDER,  when  indictable,  1603. 
SLAUGHTER-HOUSES,  when  nuisances,  1412. 
SLAVE-TRADE,  engaging  in,  1889. 
SMELLS,  when  nuisances,  1412. 
SMOKE,  when  a  nuisance,  1412. 
SMOKE-HOUSE,  when  subject  of  burglary,  783 
SNATCHING,  not  robbery,  854. 
SOCIAL  CONTRACT,  a  basis  of  self-defence,  97,  note. 
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SODOMY,  nature  of  offence,  679. 
proof  of  penetration  required,  579. 
consent  no  defence,  580. 
threatening  to  charge,  852 
SOLDIER,  seizure  by,  not  larceny,  890. 

when  excused  in  obeying  orders,  94,  810. 
SOLICITATIONS,  not  usually  indictable,  179. 
SOLICITATIONS  TO  ADULTERY,  1738. 
SOMNAMBULISM,  as  a  defence,  66. 
SOVEREIGNS,  offences  against,  conflict  as  to,  293. 
SPARRING  MATCHES,  death  through,  372. 
SPECIALIST,  liability  of,  125. 

"  SPECIFIC  INTENT,"  requisite  under  homicide  statutes,  877  et  seq. 
SPECTACLES,  public,  policy  of  (see  Gamkb,  Nuisance),  871-3,  1461. 
SPEECHES,  legislative,  when  priyileged,  1634. 
SPIRITING  AWAY  WITNESS,  1333. 

SPIRITUALISTIC  CAUSATION,  not  recognized  in  law,  167. 
**  SPIRITUOUS,"  meaning  of  (see  Intoxicating  Liquors),  1605. 
SPORT,  assault  in,  an  offence,  373  a,  608  a. 
SPORTS,  ATHLETIC,  death  through,  policy  of,  871-8. 
SPORTS,  CRUEL,  indictability  of,  1066,  1465  a. 
SPRING-GUNS,  homicide  by,  464. 
SPURIOUS  PAPER,  passing,  when  a  cheat  at  common  law  (see  Cheats). 

forgery  of  (see  Forgery). 
STABLES,  when  a  nuisance,  1412,  1437. 
STAMPS,  need  not  be  given  in  indictment,  732. 
STAMPS,  FALSE,  when  cheats  at  common  law,  1125. 
STARVING,  of  dependent,  1563  et  seq, 
STATE,  may  relieve  from  punishability  by  limitation  or  pardon,  31  a. 

how  far  having  jurisdiction  abroad,  272. 

having  conflicting  jurisdiction,  293. 

particular,  treason  against  (see  Treason),  1812. 

how  far  having  jurisdiction  over  offences  at  sea,  270  et  seq. 
STATE  COURTS,  when  depositaries  of  federal  jurisdiction,  264,  265,  266. 

when  having  jurisdiction  of  habeas  corpus  in  federal  cases,  267. 
STATE  MAGISTRATE,  when  entitled  to  administer  federal  oath,  1265. 
STATUS,  false  pretence  as  to,  1139. 
STATUTE  OF  LIMITATIONS,  effect  of,  81  a. 
STATUTES,  operate  without  specific  punishment  imposed,  24. 

must  be  followed,  25. 

to  be  construed  strictly,  28. 

resistance  to,  when  treason,  1796. 

when  publication  of,  is  necessary,  86. 
STATUTORY  affidavit,  when  perjury,  1270. 

officers,  when  indictable  for  misconduct,  1568. 

penalties,  when  cumulative,  26. 
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STEAMBOAT  OFFICERS,  Btatutory  liabiUty  of,  850, 

STOLEN  GOODS,  receiving  (see  Reokiving  Stolen  Goods),  982, 

may  be  followed  in  assignee's  hands,  981  a. 

larceny  of,  from  thief,  882  a,  945. 

restoring  (see  Larceny),  981. 
"STOREHOUSE,"  when  subject  of  burglary,  795. 
STRANGERS,  when  indictable  in  place  of  allegiance,  282. 
STRAY,  stealing  of,  larceny,  868. 

STREAM,  obstructing  (see  Highway,  Nuisance),  1477. 
STREETS,  obstructing  (see  Highway,  Nuisance),  1478. 
STREET-WALKERS,  right  to  arrest,  441. 

who  are,  1446. 
"  STRIKE,"  meaning  of,  in  indictment  for  murder,  581. 
STRIKES,  conspiracy  to  efiect,  when  indictable.  1866. 
STUPEFACTION,  as  a  defence,  66. 

rape  effected  by,  562. 
SUBALTERN,  when  justified  by  order  of  superior,  94,  310. 
SUBJECTIVE  ATTEMPTS,  when  indictable,  182,  note. 
SUBJECTIVE  JURISDICTION,  theory  of,  284,  note. 
SUBJECTS  ABROAD. 

Subjects  may  be  responsible  to  their  own  sovereign  for  offences  abroad, 
271. 

apportionment  of  sovereignty  between  federal  and  State  governments,  728. 

jurisdiction  over  political  offences  abroad,  274. 

political  extra-territorial  offences  by  subjects  are  punishable,  275. 

perjury  and  forgery  before  consular  agents  punishable  at  home,  276. 

homicide  by  subjects  abroad  punishable  in  England,  277 
SUBORDINATE,  when  justified  by  order  of  superior,  94,  810. 
SUBORNATION  OF  PERJURY. 

To  subornation  corrupt  motive  is  essential,  1829. 

testimony  must  be  material,  1830. 
SUICIDE,  principals  in,  216. 

how  far  penal,  828,  458. 

surviving  principal  in  suicide  indictable  for  murder,  448. 

at  common  law  no  conviction  of  accessaries  before  the  fact,  449. 

killing  when  assisting  in  producing  abortion,  450. 

consent  of  deceased  no  bar  to  prosecution,  451. 

killing  another  with  his  consent  to  avoid  greater  evil,  452. 

killing  another  incidentallo^  to  suicide  is  manslaughter,  458. 

attempt  to  commit  suicide  is  a  misdemeanor,  454. 
SUNDAY,  public  disturbance  of,  a  nuisance,  1481. 

right  to  arrest  on  is  limited,  442. 
SUNDAY  LAWS,  obligatory,  1481  a. 

how  affected  by  necessity,  95,  1481  c. 

limitation  of,  1481  b. 
SUPERIOR  AUTHORITY,  as  a  defence,  94,  810. 
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SUPERIOR  DUTY,  homicide  in,  609. 
SUPERNATURAL  POWER,  false  pretence  as  to,  lUO. 

causation  by,  1^7. 
SUPERVISORS  OF  ELECTIONS,  federal  statute  regulating,  1841  a. 
SUPREME  COURT  OF  THE  U.   S.  (see  Courts,  Jurisdiction),  no 

common  law  criminal  jurisdiction,  253. 
SURGEON,  responsibility  for  negligent  homicide,  862. 

negligence  of,  when  diverting  responsibility,  157. 
SURGICAL  OPERATIONS,  how  far  requiring  consent,  144. 

effect  of  in  causing  death,  144,  157,  362. 
SWINE,  the  Subjects  of  larceny,  871. 

when  nuisances,  1412. 
SYMPATHY  does  not  constitute  cooperation,  211  </,  227,  1340,  1402 

nor  breach  of  neutrality,  1 902. 

TALLOW  CHANDLERY,  when  a  nuisance,  1412. 
TAME  ANIMALS,  may  be  subjects  of  larceny,  874. 
TANNERIES,  when  a  nuisance,  1412,  1437. 
TAVERN  KEEPER,  liable  for  neglect,  1587. 
TAVERNS,  when  nuisances,  1412,  1454,  1498. 
TEACHER,  right  to  chastise  child,  632. 

misconduct  by,  1563  et  seq. 
TELEGRAPHIC  MESSAGES,  subjects  of  forgery,  682. 
TELEGRAPHIC  POSTS,  when  a  nuisance,  14 73. 
TENANT,  when  to  be  forcibly  expelled,  1100. 
TENEMENT  HOUSES,  burglary  in,  788. 
TENNESSEE,  homicide  statute  of,  376. 
**  TENOR,"  meaning  of,  787. 

TERRITORIAL  JURISDICTION,  theory  of,  284,  note. 
TERROR,  death  through,  164. 
TEXAS,  homicide  statute,  377. 
THEATRE,  disturbance  of  audience  in,  1858,  1543. 

when  a  nuisance,  1412,  1432  &. 
THREATENING  LETTERS,  1664. 
THREATS,  when  indictable,  1666  a,  5. 

when  conducing  to  robbery,  851,  852,  1664. 
THREATS  OF  FORCE,  when  an  assault,  607. 
TICKET  FOR  LOTTERY,  meaning  of,  1490. 
TICKETS,  the  subjects  of  forgery,  685. 
TIME,  in  burglary  (see  Burglary), 

length  of,  no  defence  to  nuisance,  1415. 
TIPPLING-HOUSES  (see  Disorderly  Houses),  1454. 
TITLE,  defeats  larceny,  884. 

a  defence  to  malicious  injury,  1072  a,  1077. 

when  at  issue  in  forcible  entry,  1102-4. 
TOKEN,  false,  cheating  by,  1118,  1119. 
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TOWN  MEETINGS,  digturbanc€ 

TOWN  OFFICERS,  indictable  fo 

for  non- repairing  highway,  158 

indictable  for  neglect  as  to  higl 

TOWNSHIPS,  when  indictable,  9 

TRADE,  conspiracy  to  affect,  1S6< 

TRADE-MARKS,  subjects  of  foij 

false,  when  cheats  at  common  1 

TRADES,  offensive,  when  indictal 

TRADES  UNIONS,  indictability 

TRAINS,  malicious  injury  to,  1081 

negligence  in  running,  387. 
*»  TRAMPS,"  right  to  arrest,  441. 
TRANSPORTATION,  in  larceny, 
TRAP,  how  far  precluding  prosecui 
TRAPPING  ANIMALS,  when  lai 
TRAVEL,  interference  with  (see  N 
TRAVELLER,  commercial,  when 
TREASON. 

Treason  against  the  United  States 
Constitution  and  statutes,  1 782. 
constitutional  and  statutory  defii 
punishment,  1788. 
misprision,  1784. 
seditious  conspiracy,  1785. 
enlisting  persons  to  serve  againsi 
offence  of  persons  so  enlisted,  1 
aiding  in  rebellion,  1 788. 
corresponding  with  foreign  gove 
common  law  offence  consists  ii 
1790. 
Levying  War, 

Term  to  be  accepted  in  its  prior 
all  concerned  in  levying  war  are 
but  there  must  be  an  overt  act  o 
number  engaged  is  not  material. 
Direct  levying  of  war  is  attack 
Constructive  is  where  it  is  inte 

force,  1796. 
but  war  to  effect  private  ends  is 
not  necessary  to  treason  that  a  b 
belligerent  insurgents  are  not  in< 
belligerent  rights  do  not  protect 
Adhering  to  Enemies  of  the  Untu 
This  clause  does  not  cover  aid  < 
otherwise  as  to  aid  given  to  hosi 


IKDBX. 

TREASON— (conrfnticrf). 

obedience  to  de  facto  goyernment  is  a  defence,  1808. 

and  BO  of  compulsion,  1803  a, 

home  government  may  punish  its  subjects  for  political  offences  abroad, 
1804. 

and  so  for  intra- territorial  offences  hy  aliens,  1805. 
Indictment, 

Overt  acts  must  be  laid  in  indictment,  1806. 
Evidence. 

Confederacy  must  be  proved,  1807. 

must  be  two  witnesses  to  one  overt  act,  1808. 

confessions  admissible  as  corroborations,  1809. 

place  of  overt  act  has  jurisdiction,  1810. 

no  defence  that  defendant  believed  he  was  exercising  a  right,  1811. 
Treason  against  the  particular  States. 

Such  treason  is  an  offence  at  common  law,  1812. 

no  recent  convictions  of  this  offence,  1818. 

does  not  necessarily  include  treason  against  the  United  States,  1814. 

but  does  include  all  treason  against  government  except  such  as  is  aimed  at 
United  States,  1815. 

otherwise  when  United  States  interposes,  1816. 

is  not  absorbed  in  treason  agamst  United  States,  1817. 

covers  cases  of  open  attacks  on  State  government,  1&18. 

analogies  from  foreign  jurisprudences,  1819. 

all  are  principals  in,  224. 

venue  in  case  of,  287. 
TREASON  ABROAD,  jurisdiction  over,  274. 
TREASURE  TROVE,  not  subjects  of  krceny,  868. 
TREES,  malicious  injury  to,  1067,  1082  c. 
TRESPASS,  conspiracy  to  commit,  not  indictable,  1850. 

no  defence  to  murder,  462,  500. 

when  malicious  mischief,  1068. 

forcible,  indictment  for,  1092. 

distinguished  from  larceny,  885  et  seq. 
TRESPASSER,  may  be  removed  by  force,  624. 
«*  TRUSTEE,"  meaning  of  term,  1052. 

Trustees  appropriating  Goods  received  bond  fide. 

Statute  covers  cases  of  trustees  or  agents  fraudulently  appropriating  goods 
received  bond  fide  for  principal,  1049. 

if  case  is  larceny  at  common  law,  prosecution  falls,  1050. 

'*  officer"  may  be  a  nomen  generalissimum^  1051. 

*'  trustee"  is  one  holding  property  for  another,  1052. 

fraud. to  be  inferred  from  circumstances,  1053. 

"agents,"  1058  a. 

no  defence  that  money  recdved  was  nnder  restricted  limit,  1026. 
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"  THU  STEE'  '^(emtinued). 

if  case  is  larceny  at  common  lav  it  is  not  embezzlement,  e,  g,^  where  goods 

are  taken  after  reaching  master,  1027. 
embezzlement  covers  only  cases  which  common  law  larceny  does  not  include, 

1028. 

diverging  views  in  New  York,  1029. 

fraud  is  to  be  inferred  from  facts,  1030. 

no  defence  that  money  was  received  from  another  servant,  1081. 

goods  must  have  been  received  on  account  of  master,  1082. 

goods  must  not  belong  to  the  defendant,  1088. 

middleman  may  be  prosecutor,  1034. 

corporation  may  be  prosecutor,  but  not  illegal  corporation,  1085. 

no  defence  that  a  worthless  security  was  given  in  place  of  that  embezzled, 
1036. 

conversion  of  produce  enough,  1087. 

no  defence  that  principals  have  no  title  to  money,  1088. 

no  defence  that  a  trap  was  laid  for  the  defendant,  1089. 

defendant  may  be  tried  in  any  place  of  embezzlement,  1040. 

embezzlements  created  by  federal  statutes  must  be  tried  in  federal  courts, 
1041. 

simultaneous  embezzlements  may  be  joined,  1042. 

fiduciary  relations  must  be  averred,  1043. 

goods  embezzled  must  be  accurately  stated,  1044. 

copartners  and  members  of  common  society  not  '*  agents,"  1054. 

'*  bailee"  to  be  used  in  restricted  sense,  1055. 

person  not  capable  of  contracting  may  be  bailee,  1056. 

goods  need  not  have  been  received  from  prosecutor,  1057. 

conversion  must  be  inconsistent  with  bailment,  1058. 

some  act  of  conversion  must  be  in  jurisdiction,  1059. 

indictment  must  conform  to  statute,  1060. 

special  conditions  of  particular  statutes  must  be  satisfied,  1061. 

at  common  law,  indictment  for  larceny  is  not  enough,  1062. 

evidence  inferential,  1062  a. 
TRUSTEES,  larceny  by  or  from  (see  Larceny). 
TRUTH,  admissibility  in  libel  (see  Libel),  1648. 
TURKEYS,  larceny  of,  871. 
TURPENTINE,  may  be  subject  of  larceny,  865. 

UNCONSCIOUSNESS,  as  a  defence,  66. 

rape  effected  through,  562. 
UNDERWRITERS,  burning  vessel,  with  intent  to  defraud,  848. 

destroying  vessel,  with  intent  to  defraud,  1894. 
UNINTENDED  HOMICIDE,  how  far  imputable,  815  317-18,  820. 
UNINTENDED  INJURY,  when  imputable,  119. 
UNITED  STATES,  treason  against  (see  Treason) 

conspiracy  to  commit  offences  against,  1356  a, 
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UNITED  STATES  COURTS  (see  Jcrisdiction). 

have  no  common  law  powers,  253. 

specification  of  statutory  jurisdictioB,  256-62. 
UNITED  STATES  JURISDICTION,  through  consuls,  273. 
UNITED  STATES  STATUTES,  as  to  embezzlement,  1041. 
UNIVERSAL  JURISDICTION,  theory  <rf,  284,  note. 
UNKNOWN  OWNERSHIP,  how  laid,  949. 
UNLAWFUL  ASSEMBLY,  when  indictable,  1686. 
UNLAWFUL  SPORTS,  death  through,  872. 
UNNATURAL  CRIMES  (see  Sodomy). 

when  threatening  to  charge  is  robbery,  862. 
UNWHOLESOME  FOOD,  cheating  by,  1117-18. 

selling  indictable,  1484. 
USURPATION  OF  OFFICE  (see  Elections,  Treason),  1838  h. 
USURPING  COMMAND  OF  SHIP,  1876. 
UTILITARIANISM,  a  ground  for  self-defence,  97,  note. 
UlTERING  FORGED  PAPER  OR  COUNTERFEIT  COIN  (see  For- 
oery). 

VAGRANTS,  right  to  arrest,  441. 

VALUE,  essential  to  larceny,  882  b, 

VALUE  OF  CHOSES  IN  ACTION,  how  proved,  882. 

VALUE  OF  GOODS,  how  to  be  averred  (see  Larceny),  951. 

VARIANCE  in  indictment  of  murder,  520. 

VEGETABLES,  when  subjects  of  larceny,  860. 

VENDEE,  larceny  from  (see  Larceny),  971. 

in  liquor  cases,  when  indictable,  1529. 
VENUE  in  conspiracy,  1397. 

in  false  pretences,  1206. 

in  cases  of  uttering  forged  paper,  711. 
VERDICT,  in  attempt,  199. 

in  conspiracy,  1407. 

in  homicide,  541. 

conviction  or  acquittal  of  manslaughter  acquits  of  munler,  541. 

jury  may  convict  of  minor  degree,  542. 

verdict  must  specify  degree,  543. 

at  common  law  can  be  no  conviction  of  assault  on  indictment  for  murder, 
544. 

in  excusable  homicide  verdict  is  not  guilty,  545. 

may  be  accessary  to  murder  in  second  degree,  546. 

when  requisite,  verdict  must  designate  punishment,  547. 

in  cases  of  accessaries,  239. 

in  murder,  should  specify  degree,  394. 

in  larceny,  980. 
VESSEL,  destroying  with  intent  to  defraud  underwriters,  1894. 

offences  on  board  (see  Confining  Master,  Jurisdiction,  Maltreat- 
ment OF  Crew,  Piracy,  Revolt). 
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VIGNETTES,  need  not  be  giving  in  indictmeot,  T81. 
VIRGINIA,  homicide  sUtute  of,  21S  el  leq. 
VOLENTI  NON  FIT  INJURIA. 

A  party  may  by  assent  to  an  injury  bar  a  prosecution— Folentt  no 
injuria,  141. 

but  not  Bs  to  public  criminal  immoralitieti,  143. 

nor  aa  to  inalienable  rights,  143. 

consent  will  not  cxcuae  the  taking  of  life,  144. 

nor  the  deprivation  of  liberty,  145. 

nor  waive  constitutional  rights  of  trial,  145  a. 

capacity  to  consent  and  actual  consenting  requiute,  146. 

contributory  negligence  may  be  a  defeni-e,  147. 

laches  on  proeeculor'a  part  may  be  a  defence,  148. 

trap  laid  by  prosecutor  not  ordinarily  a  defence,  149. 

consent  obtained  by  fraud  is  no  defence,  150. 
VOLUNTARY  ESCAPE,  indictable,  1678. 

VOLUNTEERING  IN  FOREIGN  WAR.  when  indictable,  190*. 
VOTING,  ILLEGAL. 

Voting,  a  public  franchise,  1882. 

conspiracy  to  interfere  with  indictable,  1372,  1373. 

violent  interference  with,  a  common  law  ofTence,  1648  a. 

illegal  voting  a  misdemeanor,  1832  a. 

proof  lo  be  the  bttt  obtainable,  1832  b, 

no  defence  that  election  was  voidable,  1838. 

no  merger  in  peijury,  1834. 

ignorance  of  disqualification  no  defence,  183D. 
Indictment  txgaintt  Voter. 

Indictment  must  aver  election,  1836. 

must  specify  disability,  1837. 

double  voting  to  be  specified,  1838. 

statutory  terms  must  be  used,  1838  a. 
Indictment  Offaintt  Offieert, 

Usurpation  of  oflSce  indictable,  1838  h, 

defendants  cannot  be  joined,  IS39. 

indictment  may  be  single,  1S40. 

fraud  or  breach  of  duty  must  be  specially  averred  and  proved,  1841. 

U.  S.  marshal  limited  by  statute,  1841  a. 

doty  must  be  specified,  1842. 

office  to  be  averred,  1843. 

and  so  of  icitnttT,  1844. 
'Evidence. 

Sufficient  to  prove  officer  to  be  acting  as  such,  1 845. 

where  there  is  discretion,  no  liability  for  errors  of  judgment,  1846. 
Attempt. 

Attempt  is  at  common  law  indictable,  1847. 
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VOTING,  ILLEGAL— (cofi«»nti€(/). 
Bribery  by  Candidates. 

CoiTuption  by  candidates  indictable,  1848. 
WAGERS,  illegal  (see  Gambling),  88,  1871. 
WAGES,  conspiracies  to  raise  or  depress,  1866  et  $eq, 
WAIFS,  not  subjects  of  larceny,  868. 
WAR,  homicide  in,  effect  of,  810. 

treason  in  levying  (see  Trkason). 

belligerents  (see  Belugerknts). 

laws  regulating,  294-5. 
WAREHOUSE,  may  be  subject  of  burglary,  798. 
WARRANT,  when  necessary  to  justify  arrest,  409,  417,  419. 
WARRANTY,  false,  when  a  false  pretence,  1161. 
WATER,  when  the  subject  of  larceny,  868. 

unwholesome,  when  a  nuisance,  1484. 

polluting  when  indictable,  1477. 
WAY  (see  Highway). 
WEALTH,  false  pretence  of,  1135. 
WEAPON,  inference  from,  in  determining  degree  of  murder,  881* 

inference  to  be  drawn  from,  108,  474. 

concealed,  when  carrying,  an  offence,  1557. 
WEAPON  OF  DEATH,  how  to  be  averred,  519. 
WEAPONS,  DANGEROUS,  assaults  with,  645  d. 
WHARF,  when  a  nuisance  to  river,  1481. 

obstruction  of,  1477. 
WHIPPING,  death  through,  874. 
WIFE,  indictability  of,  in  connection  with  husband,  75. 

may  be  guilty  of  larceny  in  taking  husband's  goods  when  eloping  with 
paramour,  917. 

cannot  be  convicted  of  receiving  from  husband,  992. 

husband  indictable  for  neglect  of,  1568-7. 
WILD  ANIMALS,  not  subjects  of  larceny,  869. 
**  WILFUL,"  meaning  of,  1245. 

under  homicide  statutes,  878. 
WILL,  causes  whatever  effect  it  cooperates  in  producing,  152. 

a  cause  is  that  which  turns  the  balance,  153. 

other  conditions  cooperating  do  not  affect  the  responsibility  of  one  who 
operates  with  these  conditions,  154. 

otherwise  when  subsequent  conditions  occur  to  vary  result,  155. 

want  of,  meaning  in  rape,  556. 
WINDOWS,  malicious  breaking  of,  1067,  1068. 
WITCH,  false  pretence  of  being,  1140. 
WITCHERY,  obtaining  goods  by,  when  larceny,  964. 

cheating  by,  1140. 

causation  by,  167. 
WITCHES,  not  by  law  punishable,  167. 
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